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{A}     Cafes  relating  to  Stocks  m  CottipanieSi' 

t.  ADminifiratar  cUtrantt  tiiimrt  ttatf  ftlU  the  infant s  Jloc\  in  thi 
"  Eaft-India  Company  to  B.  and  C.  two  members  of  tlic  faid 
company,  U'lio  had  notice  that  it  was  not  the  ad m in ifl rotor's  ellaiei 
at  appears  by  the  entries  in  the  company's  books;  decreed,  that 
it  was^BWi/H/irrrf,  and  an  i7f«Knf  to  be  taken.  Fin.  R.  298.  Fafth. 
29  Car.  2.  Mtinn  and  Brown  v.  Ealt-india  Company,  Dunkla 
&al'. 


A.  ia  confl- 

'iJlO  bv  F.! 


iay^--  •:t':it:'^i-  c.'  .VM'.i-."^._/'-i;.' .'■     Ji-rl-^rfi!  ^.' if  vv4  ii  :'l» 


yjf.,  >'■'.    -A- 


n 


atacb«. 


WB,  Wbeiha  thii  cantitQ,  nude  19  OA.  169S,  by  which  B.hil  timeUreqncll  the  ifllfnmcntarthe 

BinlcflockullioMi/  1697,  wii  wiihis  the  llitau,  ind  miJe  tdU  thenhy  ?  The  coun  delivtndiw 
opinioa,  but  Narthcy  iriucd  ttaiciiwunut;  rririhii  i)  not  acontna,  whichby  Ihenwr  ofii  »  tobc 
ptrfotmed  ifter  the  loih  diy  of  Uiy  1*97  j  for  idthough  the  pliinriff  hid  liberty  to  perform  the  re- 
qoenoftheaffigBirentof  CheBanlfc.ftock  to  him  until  the  loth  diy  of  M  Jj  1697,  which  wi,  g  difi 
■ftei  the  ^  took  place,  yet  fuchiequcll  might  be  ^nide  before  the  ill  uf  Miy,  and  fu  the  eonttia,  by 
the  tenorof  it,  wu  not  to  be  pcifbtincd  ifier  the  ift  diy  of  May  j  for  a  contnS  to  be  peiformed  after 
the  iS  day  of  May,  ii  iniendible  of  fuch  a  coairad  whi>:h  of  nuetTiry  ought  to  be  Feifotmed  after  that 
day,  and  cannot  be  performed  befnie  ;  but  nontiiM£tperfbrnnble  tt  wall  tiefore  11  after  that  irf,  at  [h« 
eleilionofthepany,  ii  not  within  the  »a  of  parliament,  but  iicjfuiomHTuJi  and  he  compared  it  10  « 
cafeupon  theltatuteofi^Cat.  1.  cap.  ].  offiaudiaadpetjurlei,  by  whichitiienaaed,  that  no  laioa 
Ihall  be  brought,  tic.  whenby  to  charge  any  perfon,  &c.  upon  any  agreement  which  it  not  to  be  per. 
formed  within  a  year  itom  the  making  thereof,  Hnlefi  ■  the  agteemcDt  be  in  writing  i  and  an  afiion  wu 
brought,  upon  an  agreement  by  the  defendant  to  pay  fo  much  upon  hii  marriage,  but  without  any  writ, 
ing  or  memorandum  of  the  agreement  j  and  the  defendant  dirt  not  marry  within  the  year:  upon  ihe  ttla] 
at  GuitrJhill  before  Halt  Ch.  J.  he  was  in  doubt  whether  that  agreement  was  within  the  »aiuti,  lol 
whether  it  ougbt  not  to  have  been  by  writing  ?  And  ordered  that  the  opinion  of  the  jadgea  of  thecourt 
Auuld  be  taken.  And  by  the  major  pan  of  the  jujget  in  B.  K.  it  wa>  lefolved,  that  dill  wai  c>fua 
omilTkii ;  for  that  the  dcfrndani  m-ght  ha«e  married  within  the  year ;  and  fo  it  wai  not  an  agreement 
which  was  not  to  be  performed  within  a  year,  and  by  eonftquence  wai  not  fuch  an  agrtement  ai  wai  in- 
tended  by  the^  ofpartiamenit  and  hefaid  hedid  not  fee  anydiTCrlity  between  the  cafei.  Comjni'a 
Rep.  49,  jp.  pi,  ji.    Hill,  o  W.  ].  in  B.  R.  Aonn.  >  Ld.  Raym.  Rep.  316,  J17.  Smith 

»  Wettall,  S  fMay, 

and  the  (onti  be  con* 

traa  being  p  wcand 


pleaded  the  a' 


pen  an 


But  per  Holl 
quell  wa>  bef 
Rep.  671,  6 

•C  a  ] 


t,  A. 

idB. 

<>95» 
ufwa 
tthat 
Eng- 
dmt 
1  the 
tmUd 
ne  to 
B. 
,had 

No- 

>^     .  - .       -  ''*^'= 

'■  contraft  within  die  tune;  for  the  cbvenani  was  not,  that  Tie 
flioitlH  transfe/  anypariicular  loool.  of  Bank  ilocljjV'hidi  hi;  had 
at  the  time  of  the  covenant,  but  any  loco  L  of  '^JVIb  ^^"^  then 
..  the  whole  C;  ji-.  held,  i  ft.  That  thU  attior  M'i^Bfiriic  for  the 
plaintiff  in  thi;cafe,  b<!C3.:f-.  iiap;-^;..r-.  ;bai  he  has  not  traiisfcrted  j  V 
au  J.  wiuiout  iidnsfcT;  C  is  not  lM>urid  to  pay  \.\i  moncY ;  f<lr  the 

money 


fnonefwas  to  be  paid  upon  the  transfer:  and  therefore  no  tranf^ 
fcr,  no  money.  And  cited  Co.  Litt.  304.  Dyer,  371.  2  Mod. 
266.  Otwat  v.  Holdips.  But  the  matter  in  the  declaration  might 
han  been  a  good  excufe  for  the  plaintiff,  if  the  defendant  had  fued 
him  for  not  transferring  the  Bank  Hock ;  or  the  platntiif  might 
have  afbgned  his  breach  in  the  non-acceptance  of  the  Hock  by  the 
defendant.  Ld.  Raym.  Rep.  440.  Pafch.  11  W.  3.  Shales  v. 
Scignoret. 

6.  The  Court  held  alfo,  that  it,did  not  apptar  to  them  hut  that 
the  Batiiffack  •wot  transferrable  at  another  place  than  at  the  liffice  efthe 
Bank  ;  for  though  the  aSi/ays,  that  no  transfer  Jhall  be  but  as  the 
htigfiaU  appoint,  and  tlx  king  has  appointed  it  tg  he  at  the  office  of  the 
Bemi,  and  not  in  any  other  place^  jet  t)\3.t  ought  to  haiie  been  pleaded,  or 
othcrwife  the  Court  cannot  ukc  notice  of  it  j  and  therefore,  not- 
witbftanding  any  thing  that  appears  here  to  the  contrary,  tho 
transfer  night  have  been  in  any  other  place,  and  then  a  tender 


dtticit?. 


SmifthtcttljipiettnR  tuinalonij  fotl\i<iitf*ymaiX,b'>tbaJdlfaefiriJfictrirji)  mimimjy  ibt 
trsfiH,  It  had  been  milttlil  j.  but  the  Iiuftec  had  good  tufon  Co  chlok  he  wii  liable  lo  pif  ihe  •hol4 
moDtj  bnrowcd.     Va  Ld.  C.  Kiog.  Ibid.  45J.  S.  C. 

•[4] 

The  condi.  1 1 .  By^  Geo.  |  .Jat.  2.  par.  8.  Every  contran/cr  the  fa!e  or 
^l».  P'"-eH'  offubfcriptmu  or  >ri  of  the  Souih-Sea  cotr^ny,  Wc.  -which 
Whereu  Jhall  not  he  compounded  by  the  parties  thereto,  or  interefied  therein,  on 
P.B.ncx-  or  before  the  iglk  of  September  iy21,  or  an  abfirafl  or  t/temgriat  there- 
T.  B.  being  °ff'S"'^h  ^^' pofty  intere/led  therein,  and  luhofhali  be  minded  totaki 
foflcfled  of  advantage  of  ihe  Jatnt,fhali  be  entered  and  rtgiftered  in  books,  ioh!-:h 
4000I.  lot-  j,„  thereby  required  to  be  provided  for  thatpurpcfe  by  the  refpeBive  coni- 
^.Mafa.  t<"^"  '"  "^f^fi  capital fueh  foci,  l^c.  do  or  flail  relate,  before  the  ijt 
ly,  ipeal  m  of  November  1 72 1 .  And  in  d fault  offtich  entry  and  regjfer,  every 
^^r"./"/""^  i^ontra£fy  as  to  fo  much  as  fhalt  reinahi  unperformed  and  not  cottj- 

aiid 


hoft 


id  it 


lorikl 


■nd  K|iAcr,  thit  tbe  dcrendinl  might  know  »bii  li*d  >  demand  o^  bim  ;  which  In  th'u  cift  dtc  dt- 
}cniiin:  c'.'i,  the  In^-rc  cooirad  being  rrgiftciK)  i  and  by  the  import  of  the  decit  it  appcan  to  be  for  the 
fJiintit}  9  benrfii.  And  of  that  opinion  u'li  ihe  Court ;  ind  Riymood  J.  fiiJ,  thit  ihls  16  bting  i» 
fa  licli,  Atifya&ta.&ioa  ul^ilxvnrdtol.glll  net  u  t/fira'a<id,'iaoria  u  Jifcdi  a  cmiraS,XDibe  benefit 
lAtTtoi"  [be  ^irtjr  WIS  will  iaiLitcd  K  the  timt  ihe  tonitiiS  w«  m*de.     Judgment  wii  giten  (m  tb* 

pliintff.     1  Ld.  Riym.  Rep.  1330.  *'■     Ea"".  to  Ceo.   Wilklnfon  v.  Sir  Peicr  Meyei. 

S.  C.  K  Mod.  111.  lay],  ihit  by  3  Judges  againft  the  Ch.  JuAiu,  this  wa9  held  to  be  a  good  cou- 

i-iuii  be  lfc«ed  *tio  bad  a  right  to  demand  the  maneyi    that  the  imr«  >f  tU  lgij!atu'i -oia,  tml.  It 

Vi.in  made  it  that  vmc,  bat  oKlv  r,j.Mi  le^il  lOntT^as,  wh---- •■ ■"— *  ■  -■■  ■"'—  "" 


12.  \a  affam^t  far  i^\.  for  loyJnrM  tV/ the  ftock  of  the  com-  Inttiic-ift 
pznj  oi cappfr-niims,  the  (tefendaiit  pleaded  non  aflumplit.  Upon  SerjeaniC^ 
the  trial  there  was  proof  of  a  contraft,  according  to  the  dcclara-  myni,  Arg. 
tion,  but  there  was  no  menKraiidiim  in  •writing,  nor  any  ettme/i paid,  theeifeof^ 
f< 


15.  Cajbitroi^.  S.  company  rtceived maneyfor afuhfcripl'ien,\iVit 
did  not  inter  icfpondcnts  nartKS  iti  the  book  ;  me  rcfpondents  leco- 
vercd  the  money  againft  the  company.  MS.  Tab.  tit.  Stocki* 
pL  I.  cites  March  6,  1722.  S.  S.  Company  v.  CurfoD. 

16.  Chancery  will  compel  or  fupply  the  want  of  a  transfer  of 
Jiock.    Per  Parker  C.  10  Mod.  498.  Trin.  8  Geo.   i.  Cock  v. 

Goodfcllow. 

17.  Plaintiff  covenanted  by  indenture  to  transfer  S.  S.  ftock  to     ' 
1    defendant,  on  or  before  September  2 1 ,  and  the  defendant  covenanted  to 

pay  the  plaintiff  8500 1.  on  or  before  thtfaid  day,  and  gave  bond  for 


1  csnfderatione  pramif- 
™  forum,  the  defendant  covenanted  to  pay  the  moncVj  and  that  he 
tint»niiie  *^  ready  at  the  lime  and  place  agreed,  8ec.  and  that  defendant, 
*.  Killing-  or  any  for  him,  was  not  there  to  receive.  On  a  demurrer  it  was 
woiih.  adjudged,  that  thefe  were  mutual  cownarils,  the  transfer  being  to 


pa]r  for  a  bargain  which  he  cannot  have ;  that  there  ought  to  be  ' 
quid  pro  quo,  whereas  in  this  cafe  defendant  had  fold  me  plain-  ' 
dfa  bubble  or  moonihine ;  that  the  defendant  was  the  chief  hQot,  ' 
that  he  went  to  market  with  this  bubble  ;  and  that  fince  no  tranf- 
fer  can  be  made,  he  granted  a  perpetual  injunGion,  and  ordered 
the  defendant,  at  the  plaintiff's  charge,  to  enter  fatisfaftion  on 
the  judgment.  And  afterwards  the  caufe  came  on  to  be  re-heard 
by  Lord  C.  King,  who  made  no  decree,  but  faid,  he  could  not 
divide  the  lofs,  and  recommended  an  aEreement,  and  to  fh  a  re  the ' 
difference.     2  Wms-'s  Rep.  217.  Pafch.  1724.  Stent  v.  Baylis. 

21.  Mortgagee  of  S.  S.  Rock.  Ji/ls  part;  he  was  liable  to  ac-  Comrm'» 
count.  MS.  Tab.  tit.  Stocts,  pi.  3.  cites  May  10,  1727.  Har-  S*^ '"' 
rifon  T.  Franks.  Hudtoi, 

mdHtn,  and  Fruki,  S.  C.  in  the  Eichtquer,  Mich,  t^  Cm.  i  .  ui  uoHUit  mi  dircSed  fat  all  ■!)»> 
oio  raciied  on  tbe  file,  noiwiJiltiDdiiig  the  dif  a!  icdemptioo  wu  p^. 


•  7  «tO£M. 

t'lm  looo/.  eapitai  S.  S.  Jack,  al  or  be/are  the Jiulling  up  iht  hooh  Jit^ 
the  thin  next  Cbriftmat  Svidtnd.  A.  accordingly  yf»t  a  notice  in 
writing  to  H.  thai  *  he  vieuld  transfer  this  ftoclt  to  bun  on  the  Friday 
er  Saturday  next,  being  the  day  for  the  fiutting  up  the  booh.  The 
plaintiffaversinhisdeclaTatian,  that  A.  KuasaitheS.  S.  Hotfeontbt 
day  to  make  a  tender,  but  that  neither  H.  nor  any  for  him,  vjos  thert 
to  receive  the  transfer :  upon  which  the  plaintiff,  as  executor  to 
A.bnngs  this  adion.  The  plaintiff  gave  in  evidence,  that  the  ufual 
and  only  time  for  making  theft  tenders  was  between  the  hours  of  ninf 
end  ont  1  and  that  nstfo  much  as  the  transferring  anyjiock  can  he  made, 
but  between  thefe  hours,  unlefs  in  thefi  particular  days  juft.  before  the 
/butting  up  the  hooks  fr  the  making  of  their  dividends.  That  -4-  hai 
aperfon  ready  to  make  this  tender  all  the  time  between  thofe  hours  t 
that  three  calls  accordingly  were  madt,  but  that  nobody  came  for  H. 
p>  accept  it.  The  Court  laid,  that  this  matter  was  now  brought  to 
one-  fingle  point  of  law,  whether  upon  the  face  of  the  plaiiiti(l''g 
■       -  ood, 

id 

lion 
they 
:  the 
faid 
>  fo 
law 


„.,  luch 

£.".'•  :.hc 

Ceo.  a.  aJely 

i^'c^  that 

iCS  jig; 

■rfoed       ,  mg  i 

nkdit/ot  but 

f  he  CmA  paid 

■StV.  «*' 

^w**!-  wre 

wiihi^uid-  laCC- 

any 

f  ame 

bptliliiig,  which  jKy-'WIfilt  of  one  roomonty,  .is  we!i  as  of  more. 

The  Chief  J.  obferv^d,  th=[  if  def«iid;inE  had  pleaded  the  general 

^lix.W.  iifue,  the  plaimiiT  nutl  iiu^e  provrd  Lis  tender  in  that  very  pnrti- 
cuiar  part  of  the  hcuf;;  M-hci-C'lh-;  becks  aie  kept.  Atijornjtur. 
^Earrard.  Rep.  in  B   R-^jfi.  Trin.  5  Geo.  2.  Jacobs  t.  Crofley- 

^-■...K  .\}-    :  '     j 


a;.  E.  11.  pirchajed  %oool.  S.  S.Joci,  aid  aectfied  thtfimeln 
the  S.  S'  books  fopri  after  his  buying  it.  Afterwards  amthtr  ^ 
tbi  f-ittii  name^  but  known  bjr  another  defcription,  got,  by  fome 
means  or  other,  the  \oqo  I-  Jiack  belonging  to  the  firft  E.  H. ^/w«/ 
ft  bis  account  in  thi  S.  S.  beoks,  and  fome  yeais  afterward^  trantfer- 
rtd  the  fame  to  R.  his  broker)  in  order  to  fill  the  faint  for  him,  vshieb 
R.  acardinglj  did.  fioth  the  £.  U.'s  died.  On  a  bill  brought 
tnr  the  rcpiefentative  of  the  fiift  E.  H.  the  Court  was  of  opinion, 
that  the  reprefeutative  might  eUlt  either  to  have  thiifpecifie  quan- 
tkj  of  flock  bought  for  her,  or  afatitfaaioti  for  it  a*  it  was  at  the  time 
it  was  (old  out,  at  wlitch  time  a  converfion  was  made  of  it;  and 
li^cewife  fecmed  to  iocline,  that  the  company  might  be  liable,  in  eafi 
the  repreftntative  of  the  l^  E.  H,  has  notfufficient  affeti,  becaufe 
they  muil  be  couGdered  as  tniftees  for  the  iirll  £.  H.  at  the  time 
he  purchafed  this  ftock ;  and  as  the  fame  was  transferred  without 


}i9 

riU 


5  ©wppftiff  lifllitff. 

s.  c.  d»d   before  time  of  memory,  the  owner  of  the  land  had  granted  to  the 
H«|V«  T.    o*"^''  of  ^l»e  houfc  to  have  the  faid  windows,  irithout  any  ftop- 
Kemiih.       p'mg  of  them ;  and  fo  the  prefcription  may  hare  a  lawful  begin- - 
ning;  cited  i)i  Aldrcd's  cafe,  g  Rm.  eg.  as  Trin.  20  EHz.  B.  R. 
the  cafe  of  Bland  v.  Mofely. 
Le.iS8.pl.       2.  If  2  men  be  owners  of  2  parcels  of  land  adjoining,  and  one 
*'*'oM  *''  °^  '^^'^  ^°^^  ''"'^*'  ^^  '"'"'^  "P""  ^'^  l^^'^i  ^■"'  makes  windows 
S.  C.  «.      and  I'glits  looking  into  the  other's  lands,  and  this  houfe  and  the 
MidiDgl)-.      lights  have  continued  6y  thej^aee  o/"  30  or  40  j-m*-/,  yet  the  other 
may,  upon  his  own  land  and  foil,  lawfully  credt  an  houfc  or  other 
thing  againft  the  faid  lights  and  windows,  and  the  other  can  have 
no  sftion  }  for  it  was  his  folly  to  biiild  his  houfe  fo  near  to  the 
Other's  land.     It  was  agreed  by  all  the  juiliccs,  and  adjudged  ac- 
cordingly.    Nota,  cujus  eft  folum,  ejus  eft  fumraitas  ufquc  ad 
ccelum.     Temp.  E.  i.     Cro.  E.   118.  pi.  q.  Mich,  qo  &   ii 
•     Eliz.  B.  R.  Bury  v.  Pope.  -J  J 

Rtyin.  %i.  3* 

P.]»»rT.      houl 

C«.a.B.  Flct( 
R.  S.  C. 

■nd  there  held  b<r  T 
Sid.  167.  pi.  »6,  S 
sbleot. Ibid. 

Conn  doubted  that 

Mod,  214.  Midi. 
-In  the  cafe  of  FUtch 
uhof  Bowry  «.  l>o 

Sid.  16;.  4. 

pi.i6.s.C.  may 
•ndS-H.fcr  ' 
Twidu.  MpOT 

■ndWind-      will 

IfT;^    Pain 

huildl  ■  houre  upon 
4mi  therebT  flop  tl>< 
]M)Mi,unlersihercb 

6  1;  Car.  f.  B.  R 


Std.ifi;.  r. 


(B)    After  Unity  of  Pojrjton, 


,  I.  <T'^OA.-vj*/i-rt'w?/ff/.cj«-fo«rf,  and  windows,  &c.  are  altered, 
.  .  -*  and  thp)!  the  jM>oC(bf*rf  ^djvidod  ^  the-Jigl.ts  cannot  be  *-e. 
'■  Jlcredoy  iaw,*l)«l  tnuft  beSfcikcti'aii  d*y  wc.e  a;  the  time  of  <W 
Lift  divifjon  aiid  c 
:C.  B.  in  t 


^'i 


\- 


j^  k:\v,.uvi  i.ijii  uc^iifccii'aa  wwv  wcic  a;-  Else  hme  ot  ifi 
ifjon  wd  cnnveyanii( .  ^^i.^.  131.  p].  j^j.  JiiJJ^'i^  Jac 
1  the  cafe  of  Robins  v,  Banie^.  . "    **  - 

a:" 

».  ^ 


/ 


2.  If  I  hare  an  ancient  houfe  and  lights,  and  Jpurchafe  the  next 
he^t  9r  grcundf  where  no  nuifancc  is  done  to  my  former  houfe, 
mj  privilege  againll  what  I  have  puTchafed  ceafeth  i  for  I  mxj 
ufe  mj  own  as  I  will.  Now  if  I  leafe  my  former  houfe,  I  maj 
build  upon  the  latter ;  or  if  I  leafe  my  latter,  he  may  build  againft 
HKf  as  it  may  fcem.     Hob.  131.  Robiiis  v.  Barns. 


(C)     Stopping  Lights  ID  London. 

j.T>T  the  cuHom  of  London  a  man  may  build  upon  his  oUfiun-  Ydr.  mj^ 

"  datiorti  and  if  there  be  w  agreement  to  the  contrary,  may  li^'g'^* 

ftop  up  his  neighbour's  windows:  by  this  cuftom.^if  he  make  s.c.«- 

new  windows  higher,  the  other  mav  build  up  his  houfe  higher,  to  conlinEly— 

deftroy  thofe  new  windovrs.     Godo.  183.  pt.  afs.  Mch.  9  Jac.  ^r^*'J** 
B 


Rdi.  R(p.  7.  In  cafe  the  plaintiff  declared  that  he  was  fcifcd  of  a  hotife 
s?  C.'^far."  ^"**  chamber  in  N.  and  that  A.  was  poffclftd  of  a  fhcd  adjoining 
the  pliinilff  to  the  faid  houfe,  and  l  Sept.  40  Eliz  and  time  whereof,  Sec. 
■lid  not  ij-  there  was  a  windevi  in  the  faid  Jiot/ft  looking  ioiuarJt  the  faid  Jhrd^ 
tequrft'to  A^  wh'cfr  luint^tu,  and  by  no  other  mcnns,  thi  light  eanie  into  ihe 
Rm'ivcthe  chamberef  the  houftf  and  the  faid  A-  30  8ept.  40  EJiz.  trtSed  a 
faid  iTiaii  iuHJIitg  Upon  the  Jbed  fo  neat  ta  the  houfe,  that  it  itopped  all  the 
Coke  "  ''S'*^  °^  '^^  ^^'*^  v/indow,  fo  as  he  loll  all  his  light,  and  that  the 
thought  the  defendant  poflcffcd  of  die  faid  new  buitding,  lia^  continued 
"^"iT  ^'tt  '"'^  "°*  removed  the  faid  new  erection.  A.  leafed  thb  fhcd  to 
oiift  no  S-  who  now  dwelt  in  the  faid  Oied,  and  the  a3ioti  being .  broug)^ 
•dvii  againft  fi.  it  was  agreed  by  all  the  court,  that  this  a^ion  lay 
M^  ''h,**  '^S^'ffi  ^""^  *''''  cr«iied  it :  but  it  was  objcfted,  that  it  lar^jiot 
ttninavt,  agamft  the  defendant,  who  only  is  Uffft  for  yean,  and  inhabinnt 
nd  ihit  he  there  ;  and  that  if  the  plaintiff  had  iuiy  remedy,  it  fhould  be  a 
'""'''i""  •1"°'*  permittat  agatnft  the  tenant  of  the  freehold.  And  to  that 
wirhmii  he-  Opinion  Coke  Ch.  J.  fcemed  to  incline,  but  the  other  juftice* 

f 


dtoppiitff  li0l)tif.  it 


(E)    Pleadings,  Ma}p1«. 

I.  ■XTIT'HERE  em  prefcribes  to  have  Ugits  to  his  houfc,  anJ  fhi  s.  p.  Pw 

'*     Mber  prefcribes  to  Jli>p  them  up;  this  is  not  good.     Per  Cui.Fnmn, 

Coke  Ch.  J.  Godb.  183.  pj.  262.  Mich.  9  Jac.  B.  R.  in  cafe  of  jS?^,!'"" 

Hashes  T.  Kcenes.  ^         Mkh. 

"  1676,  le  caft  of  Hickinin  >.  Thomr. 

3.  In  trej^ft  eftating,  hreai'ing,  and  carrying  aivay  11  beards  of  S-  C.  vwi 
file  plaintiff's.     The  d^tndant,  at  to  the  taking  and  carrying  away,  *-'g°'ln^h 
pleaded  not  guilty  j  and,  as  to  the  breaking,  \izjufiified,  htcaufe  the  of  AhW  ». 
ftaintiff  had  fixed  them  to  his  kouff,  and  that  they  hindered  hit  light,   BUneld. 
ftod  he  broke  thcmj  as  lawfully  he  might.     The  plaintiff  replied, 
that  he  did  nut  fi^  them  to  the  hotlfe  of  the  defendant ;  and  upon  this 
they  were  at  ifTue,  and  found  that  they  were  fixed,  but  not  by  the 


13  dtoppfns  ti^tfs, 

/ay  how  raaity),  and  that,  time  out  of  mind,  the  light  tame  Sn  at  tht 
vjindatas;  this  was  allowed  a  good  form  of  alleging  the  prcfcrip- 
tion.     Vent.  348.  Mich.  25  Oa.  2.  B.  R.  Anon. 

6.  Trcfpafs  on  the  cafe  for  flopping  up  ancient  lights,  by  the 
crcflion  of  a  wall ;  prefcription  in  quodam  mejfuagio  jme  tettementt 
an/f^ue  is  gOod  enough }  thougli  an  ejcflment  will  tiot  lie  de  una 
tneffuagio  Jive  tenemsnto,  bccaufL-  the  (heriff  will  not  know  what  tO 
deliver  poflcfiioii  of ;  judgment  for  plaintiff.  2  Show.  g6,  pi.  94. 
Pafch.  31  Car.  2.  B.  R.  v.  Fetherfton. 

7.  In  cafe  for  Hopping  lights  the  p^intiiF  declared  only  qued 
peffejjionatus  fn'it  of  fuch  on  houfe  m  which  habuit  Iff  habere  debuit 
fuch  and  fuel}  lights.    Exctpcion  was  taken  on  demurrer,  becaufe 

•  Cio-  C.  he  did  not  fay  time  out  of  mind,  nor  fo  much  as  that  it  was  an  an- 
KiU*  \\ '  '  "'"'  ^"fij  ""^  *hat  the  lights  were  ancient ,■  but  it  was  held  well 
Ca,  B.  R.  enough  upon  the  cafe  of  •  Sands  v.  TrefuCs.    Show.  7.  Pafch.  i 

W.  &  M.  Villers  v.  Bdl.  &  al. 
I  S»lk  10.         8,  Plea  of  a  former  aBion  for  ftopping  his  lights,  and  a   reco- 
wwJbglT!  **'y  therein  is  a  bar  to  any  new  aflion  for  fuch  ereEliom  but   not 

to  another  a£lion  wherein  he  declares  of  the  continuance  of  the  nui- 

fance. 


Comb.4Xl. 


9- 


Liing^j     near  th  ntiff 

but  thit  ic    declarea  per 

would  han    qual   lu  the 

murni }  for  mt  faia  not 

J..  j.r..j      Q  be  a  uiid 


again  fl 


wrong-doei.   And     i  thcT 

*^h'"*™'    UB/lJUtt  70, 

BTOid"&^.  a  Cro.  <erU 
— cuth.  ufoge^  that 
*'t.1'*i"  "("get  thU 
6  Mod.    cafe,  fc  tiff. 


116.  s.c.  ThcCt 
W.  J.  men,  §P™  "1 

4tcluition  to  be  bAbmi 
KcgrtHiKlji  but  Hol^ 


■■■v 


[     >3     ] 


(A)     Of  what  Things   a  Stranger  may  tate  Ad- 
vantage. 

1.   T  TE  who  is  a  firanger  to  the  ijpie  (hall  not  have  advantage  Br.  TiUta,  '• 

f .  X    */"  '^  verdiS  er  trial,   thsiigb  Ijt  -uiai  parly  ta  the  origtiial.   ^.-^'  '■ 
Br.  Record,  pi.  3.  cites  33  H.  6.  s,  ,'.s'c' 

2.  jrfj  in  debt  agairift  t%Do  af  D.  bj  fdvera!  pranp^s,  and  bcth  ivere  -^'-  ''»- 
maiatvedt  and  the  one  faien  By  ea/iiaf  nt/a^nlum,  and  pleaded  th^t  no  ^.^"l'"^* 
J  her 

€ 


'  to   Br.  Coodi- 

'*  *   cil«  S.  C. 
ind, 


nd 
of 


he 
-dvaiiBgc  ot  it;,  for  ttc  limitauori  of  she  uc  over  to  E.  is 


13 }  dmeujuttt. 


4.irokl  by  a  particular  maxim  of  the  common  law,  which  will  rio< 
allow  a  fee  to  be  Limited  upon  a  fee,  or  by  that  other  maxim  by 
which  a  Jiranger  cannot  laie  advantage  efa  conditicn^  Per  Parker 
C.  10  Mod.  423.  Mich.  5  Geo.  i.  in  Cane,  in  cafe  of  Marks 
T*  Marks. 

For. more  of  Stranger  In  general,   fee  arbiltttttetlt,  Con* 
Oftfon?,  Jfaitp,  JF(nC0,  (F.  4O  and  other  proper  titles- 


I U 1  ^txm  3Ittrifi(, 


ffy. 

pi. 


S.C. 

ColdA.     . 

.84.  pi. 
,41. 4  * 

DuacDl'dn 


l11< 

.■■;-i    Cro.  E.   8"i'5.  Pafch.   a-  *■.'!;;.  L.  R.    Eu.r.pcr  v.  Sym/io ■ 

4  il..j-,.  i.-o,  a.  HUl.  45  S!i^-  5-r.  i:-.  li.  C, 

S.i'.B-^v  f    T;,.''..--.'  io  bar  .fr.tet  iha'J  be  fi'u::i  ftrjcily.-  Sse  Ttlv.  v^ 

£*■'■'"  .    I'liibh.  (li  tl;?- !i.KTjiaipi/L   ■  Lo.„,, 

liC.'i  '    ,'*.'  ji!l.k~ft.i'iJ;.     C'l'  r-.,--i;      ■"  ii-   I'  C^r.  j-..  t-  P,    C^fi? '.■■"««»!; ..  .M-I.lo. 

.'  .  "8.  i?&?-. 


r 


8.  Refiitutiofu  have  bvourablc  conflruflions  more  than  grants. 
AdvovfonSi  without  oxprefs  words,  pafs  in  cafe  of  icftitutions,  ' 
but  not  in  cafe  of  2  grant.  Arg.     lut,  355.  in  cafe  of  Surry  v. 
Cole,  cites  41  E.  3,  5.  M-  3  Jag.  C.  B.  Barker  and  Barret. 

9.  Thingt  that  ga  in  abrldgmtnt  of  the  comtHon  lav/,  (hall  be  taken 
AriAIy,  and  (hall  have  no  favour  in  conllrudlion.  See  Yclv.  ^i, 
Trin.  4  Jac.  in  cafe  of  Armi^n  V,  ^iqwnc- 

10.  A  claim  of  difihargt  of  t'llhes  is  contrary  to  common  right, 
and  therefore  fhall  be  &.nQ..  Noy,  97.  Hill.  15  Jac.  C.  IS.  in  cafe 
of  Slade  ^nd  Drake. 

11.  hrBibitkttit  Es'r.  are  ftrifH  juris.     3  Bulf, 

13.  Forftiiuret  are  odious  in  law,  aod  fliall  be  taken  ftrifUy. 
Per  Cur.    See  Hutt.  103.  Pafcli.  5  Car.  Pafton  v.  Utbcr, 

13.  ^|fBfptli  me  to  be  taken  Itri^lyi  im  they  neither  g^ve  nor 
ta)x  away  ^uy  rijjbt.  No  man  is  bound  by  tbam,  but  the  panics 
and  iheir  privies.  Arg.  Show.  27.  Trio.  1  yi.  &  M.  in  caIc  ai 
laclcdon  v.  Uurgefs. 

14.  Xiin(//ir/ are  favoured  in  law.  Arg.  See  Show.  430.  Ttui. 
(SW.  id  Dr. 
Birch. 

15.  them,    E  15  3 
not  oi                                                                                      d  gave 

the  cb  :.  Oiall 

come  trdi  of 

exthijii  .  jdu. 

pi.  ,4  ^.J:  //?-,./? '^ 

16.  of  an 
odioui  receive 
a  ftrit  men- 
tigoed                                                                                      of  the 


ovnei 
10  M; 
tiy,  C 
gumei 
point 

fortliu 


p.  v!i 

,v.  lie 


A.^Y.. 


13 1  fetkiWiuttt. 

•i.  void  bf  a  particular  maxim  of  the  common  Uw,  which  irilj  riof 

^  allow  a  fee  to  be  limited  upon  a  fee,  or  by  that  other  maxim  by 

vhich  ajhanger  cannot  tote  advantage  ^a  condition.     Per  Parker 

C.  10  Mod.  423.    Mich.  5  Geo.  i.  in  Cane-  in  eafc  of  Marki 

Ti  Marks. 

For. more  of  Stratlger  lit  general,  fee  athftCemeUt,  Con* 
Ditfonp,  jfafW,  ^inep,  (F.  4.)  and  other  proper  titles- 


I M I  mxi^  3Jurt0, 


Se^ 


iaij. 

lich. 

.pi. 

,  his 
nt  tt 

s.  e.  fi>i>U 

CaidA.  ikeni 

'*4-P'-j  ««/* 

^-fSl  33 1' 


I  lib 
.'■■■i.  Cro.  E.  81(5.  Patch.  ^^  ji'i:',.  L.  R.  U-.ir.-p<T'  r.  ■jyn'nu— 
4lJr.f:.  j.-.o,  a.  HiU.  45  S^:i.  S.P.  iii:;.C. 

S.;-.B-^\  -7.   Ty.  ..-.  u  bar  efc.'a  fliflH   be  fikcn  fcicily. .  Ssc  Telv.  iv     *■ 

P^  '"'".  .   TAfeh.  14  til;?-  h.Jt.  baipo.t  ■■  Loj..^. 


^'4.   'k^.> 


.V 


8.  Rtjiitutient  have  favourable  conftruflions  more  than  grant/. 
Advowfons,  without  exprefs  words,  pafs  in  cafe  of  tcftitutions,  ' 
but  not  in  cafe  of  2  grant.  Arg.     Idt,  355.  in  cafe  of  Surry  v. 
Cole,  cites  41  E.  3.  5-  M-  3  Jag,  C.  B.  Barker  and  Barret. 

9.  Tbingt  that  ga  in  abridgnunt  ef  tht  comiaan  laiv,  fhall  be  taken 
Ariftly,  and  Qiall  liave  no  favour  in  conftruAion.  Sec  Yelv.  gz. 
Trin.  4  Jac.  in  cafe  of  AtOUgCT  v.  lirovAC-. 

10.  A  claim  of  iifthargt  «/"  tithes  is  contrary  to  common  right, 
and  therefore  ftiall  be  (Iria.  Noy,  97.  Hill.  15  Jac.  C.B.  incafe 
of  Slade  and  Drake. 

11.  inkhitioHt,  ig'c,  arc  ftriiK  juris.     2  Bulf. 

1 2.  Fttftiturtt  are  oduxu  in  law,  *aA  Oiall  be  taken  ftrifUf. 
Per  Cur.    See  Hutt.  103.  Pafch.  5  Car.  Pafton  v.  Utbcr. 

1 3.  ^^ppeh  af e  to  be  taken  ltri£lly  -,  for  they  neither  ^ve  nor 
take  away  auy  right.  No  man  ifi  bovRd  by  them,  but  the  panics 
and  their  piivies.  Arg.  Sliow.  27.  Triu.  i  W.  8c  M.  in  oXe  of 
Iiictc49»  V'  Uurgefs. 

14.  i£(7n/tfiry  are  favoured  in  law.  Arg.  See  Show.  420.  Xtui. 
(SW  i<iDr. 
Bin 

I  them,    t  i;  3 

iM>t  d  gave 

the  :.  flialt 

com  wds  of 

accli  ,  t6g. 

pj.  ^J^/^.,/?--- 

I  of  aa 

odj<  -eceivc 

a  fl  mett- 

nan  of  the 

10  "  .;■. 

owi  -U"-^.  'i*^g,'- 

try,  ni^-  T^Biit 


gui 


r. 


'  *?■•/ 


vovm  ■  .  ■  c 


■\         !..&.: 


(A)    Striking,  &c.  /«  privileged  Places.  Church, 
or  Church-yard. 

D.wmId-     i;  5&6Edw.6.T7NACTS,  that  if  any  perfia  &atl,  hy  vicrJt 

'k^"'"''           cap.  4.  f.  I.     Jn>  only,  quarrel^  chide,  or  bravt,  in  any  church 
of '5  Ed.  6.    '^  chureh^rd,  itjEall  hi  lawful  for  the  ordinary  to  fuj^end  him,  if 

fcr  ftrikioi    he  be  a  lasman,  at  ingrejfu  eccleStt  i  and  if  a  clerk,  from  the  minif- 

lecr''' "■"'"-/*"  e<^'- 

yard)  ud  itwiii  moicd,  ihit,  it  bdog  1  cburch-yiid  dfi  cicbcdnlcliurch,  it  ii  not  litliin  tbt  KMnte{ 

but  Cutii  (antra,  Cro.  E.  »«.  pi.  7-  ^'^'^-  33  Elii.  B.  R.  Dctjiick'i  cafe U.  %^t.  pi.  J37> 

S.  C.    AcEwdinglf  proh "'                                   '     *                                          "    "  "      in  the 

church'yud ;  buiufe  col  t  there 

pro  eipuifii  litli  i  othen  B.  R* 
Liifc  T.  Alton. 

•  C  "5  3 

WhnlwTlh*    .   5.  2.  tfwTi 

oftitnder.  by  ^  ^hurci  '3.0.0. 
tbeofftnce 

cmnmitttd,  nrfmediitdT  :  *  any 

ltDiEn»  (Wen,  ot  proof  lo)  be 

imDti  eiCMnmunkaa,  x,  ni. 

(Aod  lijrther,  that  he  *  •«  ml* 

M  the  oat  icrtn  I  but  th  ,  III  the 

DKuitime.    D- 17s-  l"  Trin. 

41  Elii.  B.  R.  Bi  (afi!  t  be  oc- 

communiulM,  ii  ti.  ^^  '  Woric- 

(IMI,  and  DM  bef-.tf .—  r  pliill- 

tiffipfofta-:  ■>■'■■>'  be^ 

an  «mo<iw'      .-.e-..  cj  •  .    For 

■llhaDgh  ■;,«  ■..-■^■.■•-  lii-t  after  a 

lenicD:.  •*  cluxkt,-,  <u  hitlcia. 

Whrtd*'-   .>-''W~iM  nld  noc 

be  «((*-'-  -  '  t':""!'  Cm. 

C.  B.  V'm-.=t»W.«on,  — Hct. 
«f.  ;;.  C.  btrtft.™:!'! 

w;iert»]r*-he3"WU.  nmiiil- 

.i;;.,nlafe<':«ui  (.".  i  jet  1» 


li  -.t.-  Y  jf-  ....  1.  }f  an;;'Jhal!  mjticaujly  Jfnie  any  per/on  vifh  a  itieapcn  in 
Esu|/-i ir- -.w  ^;,,,p^-'.  _,  t-f:ur:h--ji::rj.  er p-ill  -Wmv  it^ivrapot  in  church  erchur,:/.- 
.'v.'br  '  f-''"'^:  "•'■'''h  ir.nn;  '■  -I'lh  <-:/>''■■  'f^y  pe^on  fe  ^endifg,  and  i^n- 
.f.v -i-  -j.-f?  by  fitdifi,  h..-.~  .■•'  -f-y.^:' .-.;»  i;-  ttoo  nmtnejfetf  h^t  iht Jsj/iice.t 

■t^\^'^i  jfnjf.:;...   f  -.yer  ••«i  ..i.uii.fi,  w  jujltcet  of  peace  'U  'heir  fffmtSt 
;    ,    .     ^'•^■•■'*  ^''''-  '"'■'"f  ''>•'  ff'-'  ^>*' t}^ i' and  if  ht  havi  nt  tsr  ,  ht  Jbail  he 


/^' 


Uinndm  tht  ehetk  voith  the  Utter  F.  and  Jbalt ficati  txtemmu^atei  JnwiwM- 

^fA,^^^.ii.  .    ^:^^ 

ia  bit  am  MoKc]  dwn ;  for  it  li  a  bBS^iti  plicc,  ukd  he  iD)]i  be  pBnifted  for  that  by  S  Ed.  6.  and 
/» if  ID  ■■}  of  dw  klB('(  coum,  or  wiibhi  ii«r  of  tlw  Ccnrti  of  juftket  becaulc  a  Ibrcc  in  that  cafe 
i>  oat  jaSifiablc,  ibosih  in  hii  awn  ititatt.  tiof,  104.  The  ;tb  reTolulioa  in  tha  ufe  ef  Oar  1.  BcJ- 

din|Sdd  ft  il- S.  P.  L«t.  106.  THn.  1  j  Car,  a.  B.  R.  in  BukcRham'i  cafe. 

t  S.  P.  Cm.  J.  367.  NiU.   11  Jac.  m  the  Star-chimbw,  in  thecafeorFiAHCii  <■  Lit,  (Ik  cth 

Rfohitiw.     Butfara,  fn  the  ftaiutc  of  5  E.  6. S.  P.  Hawk.  PJ.  C.  57.  cap.  11.  f.  4. 

P.  »ai  indiSed  upon  the  Itituit  of  5  Z.  6.  tip.  4.  for  driwinf  h»  dagger  in  ibt  chaich  of  B. 
■guolt  J.  S.  and  ioa  not  [ay  (accotding  to  Ihc  ftaiuic)  to  Cbe  intent  [0  ftrilct  him ;  and  for  thit 
tiDle  il  ma  irM.  But  tben  it  wai  nwnd,  if  chii  wert  not  good  at  far  aa  aflault,  (hat  he  night  h* 
Goed  upon  it.  Bat,  per  Cur.  il  il  vod  in  all;  M  being  \  Indicted  npon  tbi  ftatjite,  it  il  Kid  utaaa 
oSbice  It  the  CotmUDB  Law.  Cra.  E.iji.pl.  i].  Pafch.  33  £1>I.  in  B.  R.  Pcohalto'i  cafe.— ^ 
S.  C.  1  Le.  iSS.  pi.  I34.  by  ihtnameofPerchairiuff,  iKcotdingly  (wr  Sandt,  ekik  of  tbe  etown, 
aod  the  obote  court.  For  the  coodufioD  of  [he  indi&nent  i>  conui  iormiin  flatnd,  and  theafoit  Ae 
jurTcaODot  infuinat  thecammoalaw.^^— 4  Lc  49,  jil.  117.  Pcahall'i  cafe.  S.C.  •cwtdiatlr. 
and  in  atanoft  the  fame  wordi.  *" 

t  S.  P.  acuMiogly,  by  all  the  jnftices  conliajonei,  that  being  laid  contra  formim  fatntl,  ilcannot 
he  good  n  JM  a  batncj  at  the  catniDaD  law.    Cro.  C.  465.  pi.  i.  Tiin.  tt  Car.  B,  Ri  Cfcdotkj'a 


(B)  Striking}  &c.  in  privileged  Places.     Kin£t  Pa* 
lace^  Courts ^  &c. 

I.  ho  htti  Wbma 

by!  is  land  £i'ir-1L 

Old  diately  wluchpairei 

rdoned  i««i"tUn^ 


the 
Aff 


•39 


'  the  Tomr  of  London, 
and  hii  land  Itifed  in- 
iniempti,  pi.  15.  ciM 
.<■  -:.  70.  «iiMS.C. 


'7  3 


toy 

Bgai 
prf 


.;  /ftr  wi//  mt  til^rJ,  hlfiaO  it  .-u^idal  It 


--.':micl:  as   be  h-M  hir  t^.j'.  /i"  v  -,    ;■.'■  ."ig  '!*•■  Irij 
-  ■■    •  .airehandizt  (p  lArw/,  lO''  -ti'  .>.".  ii»-.nJa(;-ii.t  j'^- 


f7  *trtkiJi5. 

'4.  U  mf  itain  in  WcftminfttT-HiOl,  or  in  adt  other  ^tec,  fil- 
ling the  courts  of  Chancery,  the  Exchequer,  B.  BL,  C.  B.,  or  be- 
fore jufticca  of  ajnfe,  or  juU:tcei  of  oyer  and  terminer,  (which 
court*  arc  mentioned  in  the  ilatutc  of  15  £.  3.  Dc  Proditioni- 
btn,)  ftiaH  draw  a  luenpw  upon  any  judge,  or  juftice,  though  htjlrih 
net,  this  is  as  great  mitprHion,  for  the  which  he  (haU  lofe  his  right 
hand,  ttnd  forfeit  his  hnds  and  goods,  and  hts  body  to  perpetual 
imprifonmeiit.  The  rcafon  hereof  is,  becaufe  it  tends  ad  im/^iii- 
pxatum  ifgii  ttrrt.  3  Inll,  140. 
Nftte,  We  5*  Jf  *"y  ftfike  in  the  htti^s  palaet,  %ahin  the  iing'i  rejfd perfm 

ii«  nuko  ■  ri/idtj,  he  (hall  not  lofe  his  rjght  hand,  unlcfs  he  draw  blood ; 
(•titStT"-  ^m  if  hj  j,^^  bloodj  then  liis  right  hand  fliall  be  ftrucken  off, 
'i)r«kcor  'be  perpetually  imprifoned,  and  lined,  and  ranfomed.  3  Inft.  140. 
fcbw,  in  oc 

ttfort  arry  otiiit  bM  rmrtt  tf  jtJKct,  wben  (he  king  ii  K^rentnively  pnfcot,  td  Ibt  Uf'mtri, 
wVie  kit  rtifil  pcribn  nfidti.  tor  in  the  king'i  houre  (u  hit  been  fiid)  bbodmuft  be  drawn)  wtiiilh 
Dodi  not  in  or  befoie  the  count  of  juRiu,  but  ■  ftroluonly  fulHti'i.  niVti,  ihe  puniAincni  ii  tafitc 
fetcre  in  <he  one  cife  thin  in  the  olhtc ;  fuch  hmwui  tht  l<w  ictribuici  to  cauiti  of  juAice,  when  the 
jgdia  or  jnfticaut  iloini  of  thu  which  to  juAice  ippcTtiint  {  ind  ihc  icafon  ii,  fuiijiiftttii  fimutu 
Mum.  J  Inft..  if S.  V.  Hiwk.  Ci.  C.  37-  "P-  «'■  f-  J- 

6.  By  the  aneicnt  /avis  of  this  ica\m, filing  only,  in  tie  ting's 
eturt,  was  punijhed  by  death.  See  J^ambcrt,  inter  leges  Ina;,  ca.  6.  Si 
^uis  in  rt^ia  pugnarit,  rebus  fuis  omnibus  niuI£lator,  &  fitne  mat- 
te   etiam  plcflendus,  regis  arbitrium   &  jus  efto.     Inter    leges 
Cannti,  cap.  56.     Si  quis  in  legia  diniicarit,  capltalc  efto,  &c> 
Inter  leges  Alveredi,  cap.  7.     Qui  in  rfgia  dimicarit,  ferrumvc 
dillrinxcrit,  caj>i(or,  &  regem  penes  arbitrium  vit«  necilque  ejus 
cfto,  Ik.     3  Inll.  140. 
S.  C.  cited         7.  Peter  Bdrchet,  prifmer  in  the  Teiuer,  Snitk,  within  the 
■J^^'JS"  Tower,  John  Langworth  his  keeper,  (who  Itood  in  a  window 
Ann.B-R'  reading  of  the  Bible)  with  a  billet  on  the  bead  behind,  vihtreby 
inibc^ifii    blood  was  Oied,  ^nA  death  -ijiantly  enfued.     This  being  witiiolit 
Porctr"*".'  *^"  pfjvt...  lion,  was  adjudged  murder,  fur  m  ittaint- 

udPaMi,    c*ii  ^rrd  aeu>re  his  execution,  (which  was  i  1  over- 

}iJ''^'J^  '"''"'■  ■■''""' ■-^f'^'-Houfe,)  his  righ:  hand  -was  off,  by 

■    \fT^    \mc-j  2.]  for  vr«w 

iiimc*      <me  aft  -s.      3  . 

tu*l  if(?a>'iif    .   -ndinF  ijudjm  liMk  BM 

u  [!.t ..  ■  i  11  :>  Ljfe,  ;,  upon  d  Ed  the  ic- 

cvdel  Itarrkc.'i  lUi  Uich.  1  t.  1.  and 


•■-•-  ''.zta,  i>  IMC  iniiuiicd  ky  the  record. 

%.  '^■TXv-rti  "me  of  the  books  abovefaid  fay,  th.u  the  offender  '', 
■  <!-■  •''  f(..Tf*jt  r,is  lar.il*,  and  fome,  that  he'ftiall  be  difhetited,  yr 

^ejirjyturtcf^'ih  .'(:ndii.-,m!yf'>'.termi7fhhi:f:  for,  being  ..  ^ 
■-  felony,  the  i;W -j  mi  rarr./pf,.■;^  rcr  tlteh<:!Ttlifegabtei  to  irhtrj 


attion,  ni^    t  AiulJ -tie  tclsd  I7  'he  officers 


r 


and  crien.     And  for  fuch  a  ftroke,  Thomas  of  Whittefly  Mco-  «"  tie  fof- 
wred  500/.     Trin.  9  E.  3.  Rot.  154.  Midd.  3  Inft.  141.  •  u^'tt,, 

h  it,  [hii  [bey  ire  ferfciied  enlr  fot  Ml  life In  City '■  laA,  Cro.  E.  ^of.   pi.  if.    Trio.  J7 

Elii.  H.  R.  Pophun  Uii,  liiu  if  the  inaiament  hul  luj  ibe  a9en«  u  dune  tonm  domiai  ref  iu,  b« 

Inn  (■Jtftiai  *a  kii  kuji,  &c Ow.   no.  S.  C.  KCardiofly.  .S.  P.  HiwJc  PI.  C. 

57.  CJp.  11.  f.  J. 

9.  One  R.  G.  fmote  one  Whitehall,  fitting  in  the  court  of  ic-  S*  if  oo» 
<]ttclls,  and  was  1)01  fined  and  raofomed.     12  Rep.  71.  in  Oldh  ^"^"^jj 
field's  cafe,  cites  9  ^iz.  fi.  R.  Robert  Girling's  cafe.  ibednnhr, 

&c.  Bat  If 
su  Tour  uotlKT  befbra  the  julttcci  of  iHife,  there  hii  right  hand  Owll  be  cat  off,  ii  It  upoui,  la 
Ed.  }.  M.  ij.  tt  19  Ed.  }.  (hlejudtmeac,  ix  Rep.  71.  in  Oldfield'i  cift. 

10.  One  B.  in  the  HtXi  oi  Wefimmjttr,  fedeutibus  omit,  with 
hit  elbow  and  fhoulder  out  of  malice  juliled  Anthony  Dyer  of  - 
the  Inner  Temple,  fo  thnt  he  overthrew  him,  and  with  his  feef 
fpumed  him  upon  his  legs,  but  did  not  fmite  htm  neither  with 
his  hand,  nor  with  any  wedpon,  and  yet  it  was  held  that  tua 
right  hand  fliould  be  cut  off,  ice.  upon  which  B.  was  indited  to 
B.  R.  and  after  obtained  his  pardon.  12  Rep.  7I.  Oldficld'a 
ca 

fiDfcbe 

ca  ;nar  a 

jn  ire  faia 

rif  ifticea, 

eh  othe«, 

ju  in  the 

H  :  £[ii. 

D  8  Jae. 


T 


inrith- 


cffti.  1^1.  in  i!5».  22  t.  ?.  '  .)  ropii.  3tTi-  -■;■■■  '•  ^y---- 
.  R.Ancn. 

;j.  A  felon  condemretifiun^  .-j  triihbr.t  av  tiej-d^e.  !i>i"  •■\'.  111. 
t  '-Mi  in^mtdiatcly  iii.;ii.1ed.  \m  --ij:!^!  han.l  ait  «,•.■>  and  ^.xed  ;o 
>  i'  .  ■ :,  cu  M-hicL  hiinlelf^  was  toinW^.v/i  !i:r'gr!  i.i  pT.-f^^iK :;  ^ 
''■■■'  ■  .ii-:  D.  iSa.'b.  pi.  IC  MMrg.  c'.ti*::  as  ^'X-x.  v.i  Si);bw. 
■'■'■u  u.'  ':  c  fumcier  afh/of.  -.iiin'i  R.Jiar.iton  Ch-  ;.  or  C.    '■- 

G  X  ,  ■  ■•■;■  ~ 


etriftinff. 

14.  C.  w»  bound  to  fais  good  behaviour  for  giving  the  lie  iq 
W^£^»7^«i-iiiw7,— and  the  other  for  giving  provocation.  Lev.  107. 
Trin.  15  Car.  a.  fi.  R.  Collins  v.  Man. 


(C)     Indiflment  and  Pleadings. 

I.  A  Man  was  indicted  upon  the  ftatute  of  E.  6.  that  in  the 
■'^  church-yard,  fuch  3  day,  extraxit  gladiutn  againft  I.  L. 
tf  ip/itm  perciiffti ;  and  bccaufc  the  ftatute  was,  if  any  perfon  moi 
licioufly  ftrikc  another,'  or  fliall  draw  any  weapon  with  an  intent 
to  ftrike  any  perfon,  and  the  indictment  was  ^uad  exiraxif,  but 
does  nc{  fay,  ad  ptrcutiendum ;  and  becaufe  it  is  quad  pemjptt 
without  faying,  inalitiofi  s  the  party  was  difchargcd  upon  judg> 
ment.     Noy,  lyt,  172.  Anon. 

a.  Indictment  againft  the  defendants  for  that  they  infultumft* 
ctrunt  upon  J.  C.  of  H.  in  efe/t/ia  de  Shoredilch  prad'  (^  praJia. 
y.  H.  then  and  uiere  in  the  faid  church,  did  beat  and  wound, 
&  contra  formam  ftatuti,  &c.  the  defendant  was  found  guilty.  It 
was  obieftcd,  that  the  indictment  being  contra  formam  Jfatuti,  is 
ill,  and  this  offence  is  not  punithablc  by  the  ftatute  unlefs  he 
fmote  with  tr  drevi  a  weapon  in  the  church  or  church-yard  vtith 
an  intent  tojiriie  there,  which  is  not  mentioned  in  tlie  indiflmcnt ; 
and  by  the  2d  claufe  in  the  ftatute  Dniting  and  laying  violent 
hands  is  excommunication  Ipfo  fafJo.  The  juftices  doubted. 
But  becaufe  of  the  words  (Shoreditch  pradift.)  whereas  Shore- 
ditch  was  not  mentioned  before ;  all  the  Court  held  the  indict'* 
ment  void.  Cro.  C.  464.  pi.  2.  Trin.  iz  Car.  B.  R.  Cholmley's 
cafe. 

3.  Information  for  ftrlking  it:  the  Hn^s  court,  &c.  the  defendant 
^Mi/rt//rm7<;i^f^"/)aj-//affH'fl/ .and  urged  for  himfclf,  that  a^^rcould 
not  be  impleaded  during  the  privilege  of  parliament,  either  in  a 
civil  or  criminal  caufe,  unlels  it  was  capital  1  and  cited  the  cafe 
A  the  lord  Arusdel  and  Lovelace.  Ic  was  iiififtcd  for  the 
■f^na  Tundcl  was  a  great  mifde- 

""  .  jfio  at  he  could  be  profecutcd 

inly  IT  )f  parliament.     But  it  wag 

i'.-i^ci  t  does  not  extend  to  high 

l"'  afor  )r  furcty  of  the  peace,  and 

citfid  cafe,  and  Prinn's  Survey 

•f  Par  02.     And  the  Court  held 

tha<  tl  biefi  \\\v.  notwithftanding 

c!u8,  t)  ...  ivilcgc>  tP  wh.icli  there  was 

?.  demurrer,  uid  afterwards  the  plea  was  over-ruled  by  the  Court  % 
?.i  N-  ■v,?ji  fired  jcoo'j.'.  Trin.  3  fac.  2  Comb,  ty,  50.  Pafch, 
I  Jai.  2-     r!ic  KiiiT  '  clc  iad  of  Ocvonftiirc. 

Foi  !ao>v  /  S'nV»,it  *n  pcn-n.i.  i'ce  anttltfmentj  (D), 
.--•!  j'hf-j  jHoper  uties* 


f    W    ] 


(A)   Subornation, 


I.  QVhorait'ion  IS  Jerivfd  of /ut  i^criu;  and  omarc  in  one  of 
^  its  figniEcations  is  to  prepare,  fo  that  fubornare  is  as  mucli 
as  to  far,  to  prtparc  fecretlyt  or  under-hand.  EH  autem  fuboniafe 
quafi  fuDtus  in  aure  ipfum  male  ornare,  undc  fubomatio  dicitur 
itfalji  ncprtj^ont,  aiit  de  vtri  fupprejfione.  And  here  is  to  be  noted, 
that  in  the  judgment  of  the  parliament  plus  peceat  author  quam 
aihr  ,■  for  uit  fubtrner  foTfeilt  40/,  and  he  that  ufuborned  but  2ol. 
3  Inft.  167^ 

2,  32  H.  8.  9.  ena£ls,  that  no  perfga  Jball  fuhern  any  vAitstft 
hj  letters^  rewards^  promifes,  or  other  means  to  maintain  any  matter 
w  caufi  to  the  dijiurbarice  cr  hindrance  of  jufiice^  or  to  the  procurement 
tfaitj  *  if  the 

kin^r  (  wet  J  t» 

tbecrv^ 

3-   ^  laptT'  ButAere. 

jury   bi  B.   R.  P«W  r» 


Anon, 


1  SFuw.  I,  X 

■  fine  of  500  mirki 


imit  ■  pojaiTi  kat  Iw 


M.  Hill. 


sub;  b<  >«  ...7,.^  y  .^..  ,1, 

letol 

4.  E  f  P^r.  7-^-<-  ^ 

jury,  31     .    „  .         .         .     ^     .  ,        filled;   'f^r-abyl 

vhercupOf!  re  ■■^a',  '.akc  ^nd  brought  ii'to  court,  where  ht  offe  ■■  -.Im  ut.-i; 

nut  of  tim':;    *ot  f^at  .lif    jud^rncr't   -ji.^d  f;\oi. -l ■;    ^-.iajinst  ^j^.*.,, 

judgmtfit,  and  n  fubfrqi-.c ■) .  t  li.-    is    ..tj  fi.>  dj;  ■>•  .-i'l'ty  Jt  :ht  ^ex.  ■»;■, 

tjtrt.     1  Saik.  76.  pi.  3.   iVl^,.  A  A.1U.  ;i,  T..     ■■'..;  Qdien  *  '-"i-t-'- 

D^: "  ■.^■■;'-'  ■'. 

ijs  [M  I..,  <s»akta  [ia autp.io.-i  ■:*■>""'  ■    in'"'  »ire,i>,  'I  '  'tLt  i.i."— vi  '  .    iv.   .. 


30 1  9iibr»ttai. 

thit  thfn  wu  ■  cnfi  tn  ChinccrT  betuRcn  A.  uJ  B>  and  thit  i  mnmifflon  d!  J  iITik  wot  ef  tliit 
coon  luniminc  wilncfTri  in  the  auli,  toi  thai  I.  S.  vimi  fotm  a  wjriili  htftri  x\\t  (v<j  immi^cmri, 
{mitttur  fniof  m  tUi  infi,  tr  vrta  ht  hmi  fwvrn),  l'h»  ihe  delenilant  did  Mkit  him  to  for- 
fwdr  whu  he  bid  Twinn  before  ;  ind  ic  oat  apptulnt  that  the  nth  wu  in  any  caule  pmdint,  o  thai  it 
was  in  any  matni^  paint,  were  two  ooifiticiiii ;  for  iliit  oithl  to  Ik  Ux  forth,  that  the  Court  ini|ht 
jiid|t  whether  it  ma  a  point  material  or  not;  fet  it  couU  not  be  petjorr  if  it  wn«  not,  and  then  Toli- 
ciuiMMicoaUootUafubocnMioa.    7  Mad.  too.  Mich,  i  Ann.  B.  R.    The  Queen  t.  Dirbj. 

For  more  of  Subomatiea  ia  Ijcacral,  £ec  ^n\\XCl ,  and  other 
proper  titles. 


[  31  ]  dubpotttA* 


(A)     Of  the  fervjng  a  Subpoena. 

f ,   A  N  attachment  was  awarded  agn'mft  ilic  defendant  iot  his 

■**    non-appearance  upon  oath  that  he  was  ferved  with  a  fub- 

pixna,  who  now  appeared  grntis,  and  would  have  excufed  him- 

felf,  that  he  had  no  notice  of  the  fubpcena  -,  but  he  that  fcrvcd  the 

Aibpcena  iepaftd^  that  he  did  bang  thefamt  upon  the  dffemiaui'i  daor., 

and  noithin  ^tfati  hour  after  ftttu  him  abroad  -with  a  tcrk  in  Ait 

iaadf  which  iie /ufipofrd  to  lie  tht /uipana,  therefore  he  was  com- 

nutted  to  the  Fleet.     Cary's  Rep.  57.  cites    i    £liz.  fol.    249. 

Richers  v.  Stilman. 

^  **?*.         2.  The  defendant  was  ferved  with  a  fubpcena  tie  Jay  ^tht  re- 

uu  made  '    '"''*''  *nt'   '      '  attachment  wa*  awarded 

uth,  iht       againft  t  \  (ervcA^x/ivrr  mfles  a^, 

'^'f.jlii       '^  '*  ^^  therefore  a  commilCon  is 

»"be/t-rr^  -warded  jntry,  paying  ihe  plaiiitifi" 

withaiut     f.'    8d.  ;.  George  Y.  Bolington  & 

5^«*',_  .Dcaae. 

ftnfbiH-il  -filtUt^jr,  Pin  ityi  Irfirr  tti  nJ  <^  iti  tir^, 

ti  the  defenijanl  .i-f''}i  Lcnikiti  j  nhetefBTt  the  tfeJenditit 

eoiild  not  ctmvtricnllT  ap  t  fatd  fubptini ;  and  jet  n<:ienhe- 

l:lt.  the  piaiotBlt  had  1  idml ;  ihrTtai^  ami  lu  iIm,  th« 

ptiintant'i  itUvini  turf.  Cc'LUfeJ  it  the  itriohaiint,  paiti»g 

in  hit  asfwei.     Cjiv  >  A  'euc, 

S.  P.  Ciry'.-  ;,  np:);.  -;s-h  Trade  of  a  dchvcifj^  a  fiiLi-.trfui  n<  'fv  drffnrtr.nf 
t> ^1  -.V*  '';''";  bluing  :-•■"  '^'  d--f-':tla'.i's  h-ji,fr,  whrt  has  ^cl  appeared,  -aii  s' 
!T.  Hi.  tnchmert  wn;;  .iw;  aSiV..  0?/%  Rep.  76.  Titt-s  i8  &  10  Fi:;. 
rv;:-t  T.  EarJow  v.  Baiter 

4    Waller  Jcamt  ■;  .;i:iii ;  o'  ■'',  '^.i'.  '.'x  hai-ierl  a  fi/hpvna   \-\  ^ 
iir-  ct  one  Stacy  BhIt^,  •■  ■;.'■  w,  a  -Vr.';^  iV  defehjlimt  v^'nt  10  i-f- 
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-  fiitf,  tthc  heard  Tcported  bcfsre  that  time,  who  has  not  appeared ; 
rherefurc  an  attachment  wai  awanled.  Gary's  Rep.  79.  cites' 
t8  ti  ig  Kliz.     Jeames  t.  Moi^an. 

5.  Goodwine  made  oath,  that  at  fuch  a  time  as  he  cme  to  the 
houfe  of  the  defendant*  to  feire  a  fubpoena  upon  him,  according 
10  an  order  of  the  10th  of  May  laft,  one  of  hitfirnaatt  came 
forth,  and  ioid  him  he  nwr  vritiiin,who  thereupon  deJhotrtd  tht  lorit 
U  ie  iklivertd  tt  the  defendant  hii  mmfttt.  Carj'i  Rep.  91.  cites 
19  Kliz.  Goodwine  y.  SuUyard. 

6.  Upon  oath,  that  he  iaw  one  Lewis  Itave  afubfm»  tM  fbe 
hall  tftht  Jefradrnt,  and  that  the  drfettdatit  was  4U  boim  at  thtfamt 
time,  who  has  not  appeared,  thercnre  an  attachment  is  awarded 
againft  die  defendant.    Gary's  Rep.  139.  cites  23  EUz. 

7.  Upon  oath,  tliat  he  didjbno  and  ^tr  tg  de&ver  t»  iht  ihfind- 
ant  afubp^na,  vjhi^b  he  vatuid  tiot  acewft,  and  hat  not  af^^nred, 
therefore  an  attachment.  Gary's  Rep.  134.  cites  31  Eitz.  Peril 
V.  Thomas. 

8.  The  defendant  made  oath,  that  the  plaintiff^KocJ  him  a 
Jvbpmut,  ketding  it  in  hit  ovin  hand,  and /aid  it  V»U  agaifiji  him^  hit 
vauU  mt  let  him  have  it,  or  fee  iti  Co  that  he  mifht  read  it  1  mithtr 
waittd  he  deliver  him  any  note  ef  hit  ^pearaaet,  ntt  ftjV  hittt  thtfamtt 
but  t  ^eut  an 
hmr  :  delirou 
to  fei  w  tiAtl  to 
the  ti  ;  where- 
upon :  attach- 
meoi  cp.  137, 
ctes 

^  f*i^  the    [  «  1 

^u  dtftndant  NdC  Cbm. 

Baki  Sakcr  m-  ?*f.-  "l" 

>w  .g,afer-  '•*=• 
w«Tj  for  want 

of  31  :  &  al'  V. 
fiakc 

I  c  g  been  ■\   fbu.  Pkc 

bdge  tained  aa    i-^-J^.*'* 

•ide  httplac^   V -jiti*' 

of  al  TIC  at  Ml-   r'      '■'wt 

houi  -A  ff^u?'"- 1;"^^^ 

•fall'  fti.e.    ic-   iheftidrf,. 

fend  :  relieved  &"*"><  *».' 

agai  other  dc-  ^''"".J,"/ 

fend  roc'.;.iin^   *b»t 'ms 

wrfs  regular,  ;iTid  infiiied  that  it  hcirijj  ahove  I3  'f-rmti.-  f-iL.'tkt  »bo" ' 
c:h,r  dij'ri'd,i"t  h-.dhf'  :!.•■'■■.  hiding,  ^li  icn'icv  .'..-    .....  ^-Kjd  ■.  and  Jj^J'^^^" 
the  Court  was  oi"  «iat  opiiMOii.     a  "'■'■-It .  _/'i,';.    tV    {ii.l  iviich. 

i(j^t^  Parker  v.  Elackboiirnc 

ii    ^  A»».  rap.  i^.f.  1.1-  ■2rK:.ih-.A''=-^  Mj!^!f-m:''.o' pr<i:t/i  fiir     ■ 

cS-pif.'-itiff:  jhaU  if^  vm  sf  a'.'i  lj..  -  f  t^ui-y  till  t.ir  KM  ,v  j'ed. 


fiaucObr. 

to  tht  fttbpma  ^Ut^'vnier  the  hand ^  thtfix  eliri,  er  other  e^etr 
miho  uJuaUyfilts  bills  ;  fir  vtHcb  artifieate  hejbalt  receive  no  fee. 

17..   5  Gto.  2.  cap.  2$./.  I.  em&3,  that  if  in  anj  futt  in  equity, 
my  defendant  againfi  vhem  firoct/j  Aail  ifue.Jball  not  eaufe  his  ap- 

,  peoratue  to  he  entered,  aceording  to  the  rules  if  the  Court,  in  cafejath 
prxefs  bad  beenferved,  and  affidavit  Jhall  be  made  thaifucb  defendant 
is  beyond  thefeas,  er  that  upon  inquiry  at  bis  ufual  pioee  rf  abode,  he 
eould  nit  befiund,  fa  as  U  beferved;  and  that  there  isjuji  ground  te 
heltevt  thatfuch  defendant  is  gone  out  of  the  realm,  or  a^iwtdt,  to  avnd 
being  ferved,  the  Court  may  make  an  order,  appointing  fiteh  defendant 
to  etf^ar  lU  a  day  therein  to  be  named,  and  a  a^  "f  f^eh  order  fiali 
toithin  14  days  be  inferred  in  the  London  Ga%etu,  and  publijbed  ott 
fome  LorSs-day  afier  divine  ferviee,  intheparijb  church  where  futb 
defendant  made  his  ufual  abode,  vtithin  30  days  next  before  hii  ahfeiit- 
ingt  asuia  copy  offueh  order fhall  be  pofted  t^,  viz.  a  copy  <f  fueb 
order. madein  Chancery,  Exchequer,  or  Dutcby-ebasnber,Jhall  be  p^ed 
«p  at  the  Royal  Exchange ,-  and  a  copy  of  every  fuch  order  mqde  in 
any  of  the  courts  ^  equity  if  the  counties  palatine,  or  rf  the  great 
feffumt  in  Wales,  fiiall  be  poffed  up  in  fosne  maritt  town  vnthm  the  ' 

jurifdiSion  of  the  Cmrt,  neareji  to  the  place  where  fuch  dfendant  made 
his  ufual  abode,  fuch  place  if  abode  being  alfo  within  the  JurifdiHion  of 
the  Court ;  and  if  the  defendant  do  not  appear  within  fuch  time  as  tht 
Court fiall  i^ttt,  then,  on  proof  mad*  offueh  publication  offueh  order 
gto^efaid,  the  Court  nuiy  order  tht  plaintiff  ^ s  bill  to  be  taken  pro  con~ 

fefi,  and  make  fuch  decree  thereupon  as  fhall  be  Jii/i  ,■  and  the  Cmrt 
may  order  fuch  plain/iff  to  be  paid  his  demands  out  of  the  e/latefequA 

.  tered,  acev^ng  to  the  decree,  fuch  plaintiff'  pvingfecurily  to  abide  fuch 
order  Uuching  the  re^itution  offueh  ejlate  as  the  Court  fhall  malt 
upon  the  defendanfs  appearance  ^  but  in  cafe  fuch  plaint^ fhall  refuft 
to  give  fecurity,  then  the  Court  fhall  order  the  ^eSls  fequefiered  to  re- 

.  main  under  the  dire ff ion  of  the  Court)  until  the  appearance  of  tht  de~ 

fendaat  to  defend  fuch  fuit. 

'^at  more  of  Subpcena  in  general,  fee  2&fll  Of  IKcbftXtT. 
COU0^  and  other  proper  titles. 


^ucce^or* 


6o:fu  cU 
tu,r. 


(A)    Bound.     la  what  Cale&, 


A    Prior  granted  an  annuity,  and  rejgncd,  and  yet  the  annuity 
%7iii,  remained  good  (  per  judicium ;  aacd  nota.     Brooke  foyn 

rgf^.'   thiz  fctme  to  ]>t  for  life  of  the  K-kr  -wie  granted  Ik    And  p?v 
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Wood,  Varifor,  and  DsTen,  the  tender  U  good  by  the  fuccdTort  thtiUMb!* 
contn  Brian.    Br.  Annuity,  pi.  22.  cite*  Fitzh.  tit.  •  Grants,  99- '^'^^^^ 
And  I5  H.  7.  I .  ;^rees  with  Brian  in  this,  and  puts  the  differmee,  dui^^i^ 
where  the  writing  is,  that  R.priorofD.  or  J.  mayor  olX.  Oiall  l*  of  «he 
make  the  tender,  and  where  it  is  that  rAc  ^rwrgf  ^.  or  mayorof  *J^^L 
C  without  name  of  baptiTai.    Br.  Annuity,  pL  32.  Br.  Smrai- 

ia,  pi.  51. 
cita  31  H.  t.  and  Fit>h.  Gnoa,  9;.  leioniingly. .    .    .      *  Br.  Cnnu,  pi.  14a.  citci  S.  C.  *.tA 

Sf  e.  ]•  16.  ndPhih.  til.  Abbe,  17. But  if  1  pitlba  grann  an  innuit},  aitd  nfigni,  the  put 

hnU)  qoaJ  Aiit  coaccfloni.     Bt.  Gnou,  pi.  j6.  cim  11  H.  7.  i. Br.  Duo  ud  Cbi^ 

«tr,  pL  KbCiosS.  C— — — S.  P.  peiBuilR,  thDuEhtheordiDirycoafinDil}  f «  cIm  tmniqr  Mt 
dctEmuDCd  bcfon  by  tbe  itfitaMJon.     Sr.  Charge,  pi.  54.  clui  3i  H.  7.  t, 

a.  K  prior  recovtrtd  an  annuity  againfl  a  fmrfin,  and  afifrjudg" 
muMt  tbt  par/on  permute/ 1  and  there  per  Cut.  execution  (hall  be 
againft  the  new  parfon,  and  not  againft  him  who  has  refigncd  % 
for  tit  church  a  thtrnf  charged.    Br.  Arrearages,  pi.  12.  cite* 

34  £•  3- 

3.  If  an  ahb^  emftjfes  aSion,  or  a  deed  toith  warranty,  this  thall  If  u  Mm 
Innd  his  fucccflbr  for  ever ;  per  opinionem  Curix.  But  Brooke  "^('J''''^ 
fays,  quxrc  of  confcflion  of  an  annuity  s  for  of  this  the  fucceflbr  ^rh  »ftm. 
has  no  remedy.  But  if  he  ConfefTcs  the  a£lion  inprtcipe  quod  red-  '"•9>  cb« 
dot,  the  fucceflbr  may  have  writ  of  right.  But  in  the  cafe  of  the  '^!^^l„st 
annuity  the  pcrfon  is  charged  on)y.  Sr,  Abbe,  pi.  z8.  cites  34  it,  but  ibai| 
Aff.  7.  b«b<HiB4 

quod  Doti.    Br.  Abbe,  ftc.  pi.  i.  cita  g  H.  £•  ]» 
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the  writ  was  in  thf  deiet  if  detinet.     Contra  by  executors. 
Al 

of  t&e  patron  anU  crdiTicry,  I 
-h  per  judicium.     Brooke  makes  *'"",'"  .4 

■1  r  i  bifhop  ill  tlie  time  of  H.  8.  STsflttlT" 

bi  n  hi  this  cafe.     Br.   Grants,  —d^rJirj,]/ 


SucctSic. 

MiaiT  ia  frei anJ  te not fi^  Arihe  parftwi  and  Ui  hcccA 
hii  cfavg^i  ^c  liatCoB  oolr,  rod  Mt  [be  glrhc.  Her  >'ro- 
lo.  tila  11  H,  7.  4. S.  P.  Bi.  Cnau,  ^  56. 

S*BlMinl-  9.  yfhen  ijine  is  lemtd  i^wem  two  priori,  hy  niici  the  onf  Bm 
<?■ "''  '•"-  annuity,  and  the  eihtr  ht^  an  advtvijim,  and  he  who  grants  die  an- 
m"'  "ii-  "''■'T  "^  prefentaWc,  and  has  no  coTcnt  nor  common  feal,  aniJ  he 
Acizptinic,  dio;  jct  if  his  fuccejor  aceepU  the  advovifin,  he  IhaU  be  bound  to 
^  i>  elm  p„  the  other ;  beciule  he  has  tjuiil  pro  qno.  Br.  Acceptance, 
J^^ftio^' "  pl-  2-  rites  11  H.  4.  68.  &  70. 
■rikwnaoldcaied. 

10.  If  an  dijetf  ftff/  g<^i,  wiieb  come  ft  tie  ufi  ^  lie  inr/e,  fo 
that  the  hoiifc  may  be  charged  in  cafe  the  abbot  dies  -,  there,  if 
the  vender  takes  obligation  ^  the  aibol  alone  lot  tlie  debt,  this  fliall 
difcharge  the  contraA,  and  there,  if  the  abbot  dies,  the  a&ion  is 
determined,  and  the  debt  is  loft.  Br.  Abbe,  p).  20.  cites 
30  H.  6.  II. 

1 1.  In  debt,  an  aUtt  and  prior,  and  tit  covtnt,  art  bound  by  obn~ 
gnfiui }  and  after  tie  oiAet  or  prior  is  created  a  bifiep,  x!tvtfueeij^ 
Oiali  be  charged,  and  not  the  pTedeceflbr.  For  he  tnay  he  bmm4 
mt  head  and  member  af  lit  nrporatian ;  and  where  inis  is  the 
deed  of  the  corporation  at  the  time  of  the  making,  it  cannot  af- 
terwards become  the  deed  of  another  perfon,  who  is  no  part  of 
the  corporation,  (]uod  nota.  Br.  Abbe,  pi.  8.  cites  21  H.  6.  3. 
&  22  H.  6.  ^. 

1 2.  If  i^es  are  Jorfiited  by  a*  abbot,  who  is  after  made  a  bifiiop> 
Aft  fncce^r  (hall  render  the  ill'ues ;  per  Pole.  And  thtre  he  loot 
m  Rennet,  whether  the  abbot  be  removed  in  fuch  manner  as 
thtrt  ne  is  difabled,  and  where  not ;  as  -whert  he  ij  defined,  and  re~ 
mmnt  a  moni,  and  after  it  made  an  abbot  or  bijhop ,  and  where  be  h 
nind*  abijbop  or  abbot  of  another  koufi  immediately  :  for,  per  Newton 
clearly,  there  is  a  time  in  the  law  between  the  tranltation  and 
inftallation,  &c.  Br.  AWie,  pl.  8.  cites  1 1  H.  6.  3.  &  22  H.  6. 4. 

13     if  -litmages  arc  recovered  in  trefpajs  ogainji  an  abbot,  the  foc- 

cefibr  i-ii''  be  charged.     Br.  Abbe,  pl.  9.  cites  22  H.  6.  56.  per 

fiing] 

AnJVtht  14  '  the  ufe  of  the  hottfe^  and  after 

***°***'-     expen  fo  a  (Iranger,  the  fuccelTor 

«;u,»^r"     fhall  'bbe,  pl.  9.  cites  22  H.  6. 56. 

iurfsr  <ki  titji,  aM  "  '"<">  '*'■  *'■«''  -"'  *""  *<An-  ir  cfma 

i„ilKi-J'tf  ii>  ii"/'  '™'  ">  "hirh  Aftuc  tiitci  ;  ud  that 

WrJ  ■('"  •tl-b  ■>  *!■  "rf'Sfi*  •.f,:,/ii-t  tmj,,  vibtpvtt  ir  M 

I  ^,  In  ihthiue  of  charier t  by  an  abht  the  d^feadant  faid,  that  the 
irede.-e£'.r  of  the  abbot  hurciued  of  him  iqos.  which  „iine  lo  the 
tde  of  the  hoiifi,  ar,il  put  the  charter  r  in  p/cdge ;  and  if  he  will  pa/ 
.  iht  lOO/.  he  ii' ready  to  deliv.'r  ihl  charters.  And  the  jtuticcs 
faiil,  111.  t  ii  is  was  n«(T  doubttd,  but  that  the  fiicce/Tor  li.all  be 
chirgi-d  by  riic  cohU*£>  «r  promiJi  of  the  prctkccffor,  if  the 


etMBff«r.  S4  j 

tlua^  qatan  to  tb«  vfe  of  ^  botUe,  thpugli  tfae  etMfv^  vw  "^ 

21  £.4.  So. 

#;^J  ^v/  tf/i^dtq  if<f[irifi fyeb  a  gutter,  f»r  tbi  4i\fc  ^ibt  iin^J  ^>igtr 
wt^i  iy  rttfjln  ^'  tie  Mmr*  if  4he  Jattt  latt4:  <J>e  d^endaia  fui^ 
di^  [it  w^  jK(:ra[it?(l]  u|)on  tb^  ^aoie  ipattcr  in  anulher  place  i 
[anti]  thia,  ajicr  ibr  frrfentrntnt,  th*  prtd<(t^  oles*^  tht  h^VH^ 
^uhieb  tantinued  vxll,  and  fujkient  in  hit  time,  .and  yet  u;  and  2 
^Doci  pica  per  Cur.  aiid  th^  tfao  fiut^  jhoU  m/  Ar  ptmipiti  far 
«A  ifftiue  in  the  tinu  ef  tht  predeerffor  1  per  tot.  Cur.  And  bj  the 
apprentices,  the  fucceflbr  (hall  not  be  put  to  anfwer ;  for  by  the 
death  of  t|i^j>redcc(;flbr  the  oificuDC  U  ^tecmined.  Br.  Prdotit- 
ments  in  Cuuiis,  pi.  15.  cites  5  U.  7.  3,  4. 

17- if  ^ ^b»  )^  c^T%t&.  vfi^h ^Mifti(y  ijpfTiffmpfien,  "nj  tbe  ^■■'- 
mitmtity  it  arrtar,  afld  the  farfiii  re^Hj,  and  4  neiv  fatfim  it  in-  chtf^wL 
ducted,  he  Ihall  be  duiged  wUh  the  artoar^^i  and   not  the  fM.   10,  cku  » 
partbn ;  for  though  the  pcrfoo  of  the  parfqn  be  charged,  jet  it  "• '•  '■"" 
u  hj  rcalba  of  the  parfomge,  ^iwl  a6  parfon  ;  aqd  -when  he  hm  pMvik^ 
Icfigne4,  l)e  u  Dpt.parfoo.     Br,  Atrearage*,  pU  li.  cites  21  ti.  ck.  j. 

19.  In  adloltral  fOHiiiiuti,  a  facccflbr  is  WH  iiuiiid4d,  uidels  « 


Co«aidv. 
S.  C.  &yi 
ikM  ikrp*. 


ts  %ixcctffot, 

it,  A.  in  iiKomieiiti  made  a /taji  of  ipirfoaage  to  J.  S.  xmiei 
whom  W.  R.  cUimi.  Afterward  B.  was  incumbent,  by  vhofe 
confcnta  decree  Wu  made  to  confirm  the  faid  leafe.  W.  R.  brings 
a  Hit  againfi  H.  the  pre/eitt  ineumieftt,  tt  eoir^l  him  te  eonfirm  the 
fame  I  but  the  Court,  feeing  co  reafon  fo  to  do,  were  clear  of 
(pinion,  that  the  aA  of  a  prefent  incumbent  cannot  bind  his  fuc- 
ceflbr,  and  fo  difmifled  ^c  pbintiS't  bill.  Chan.  Rep.  149. 
16  Car.  I.    Prd>  t.  Hinchman. 

For  more  conceming  this  divillotif  fee  (CftatCif,  ((^a.  7.)  &e. 
C  2tf  ]       (B)  Of  what  the  Succe0br  fhall  take  Advantage, 

1.  "^OTE,  That  the  gsadt  ef  an  ahbot  belong  to  him  during  his 
■^^  life,  and  he  has  property  in  them,  and  may  give  them 
and  fell  them  1  but  if  he  dies,  the  property  of  the  goods  not  given 
nor  fold  are  in  the  fueceffor,  and  he  may  have  trtj^fi  de  averiu 
4omiu  «  eccltfm  fuK  captis  i  and  this,  it  fcems,  by  the  common 
law )  for  nplevitt  affirmi  preperij.  Contra  of  trelpafs.  Br.  Pro- 
perty, pi.  36.  cites  9  H.  6.  25. 

%.  If  a  ieafe  be  made  ta  an  ahbot  during  hit  life,  and  '  ht  is  tranf' 

tated  to  another  houfc,  the  fucceflbr  OiaU  have  it  during  his  natui- 

rat  life.    Br.  Abbe,  pi.  13.  cites  3  H.  7.  11.   and  5  H.  7.  34. 

Per  Rede. 

OfSimri^it       3.  If  7.  S.  major  of  Londen,  has  a  licenfe  topurchafe  to  him  and 

ntMor        Ms  fttectffors,  and  te  the  caminmalty,  his  fucceffors  (hall  not  enjoy 

miyorm     the  liccnfc.   Br.  Tender,  pi.  15.  cites  14 H.  7.  31.  and  15  H.  7.  i. 

frtftrKMH,    Br.  Tender,  pt>  15.  dtN  14  H.  7.  j><  ud  15  H.  7.  i. 

4.  UJmrpat'wn  hy  the  majfer  does  net  gain  peffejjien  to  the  fuceeffort 
for  he  does  that  which  is  wrong  in  another  capacity;  becaufe  a 
corporation  cannot  do  wrong  but  by  their  writing  under  the  oomr 
mon  Teal;  per  Fitzjames  J.  Br.  Corporations,  pi.  34.  cites  14 
H.  8.  ap. 
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Ibr^il  to  die  executor  to  the  contnA  of  the  teftttor.   ^QxAAtb.  1 20* ' 
pi.  6.  HUL  43  Eliz.     Overton  v.  Syddall. 

•J.  Doftor  Langton,  late  pr^Utnt  tf  thi  Cvilrgt  tf  Phjfeians^ 
had  recovered  for  the  king  and  for  himfelf,  by  die  name  of 
IVe£dens  CoJlcgii,  6o/.  and  dies  \  and  afterwards  Do3or  At- 
kins, being  made  prefident,  brought  a  Jatt  faeiat  upon  that 
judgment}  and  by  the  whole  Courtadjudgcd  well.  And  it 
ought  not  to  be  brought  by  the  executor  of  Dr.Langtoa.  Noy,  I2i> 
Dr.  Atkins  t.  Dr<  Gardiner,  cites  Dyer,  148.  a. 

(C)    Wbatjhallgo  to  tlic  Suecejhr^  or  to  the  Heirs  or   ^  5^  ^ 
Executors,  Sec.  of  the  Predeceffbr.  s«  cocpo- 

pi-  *r  3t  4* 
!•  'T^HE  bifhop  of  C.  fued  againll  the  executors  of  his  prede* 
^  ceflbr,  viz.  A.  B.  bccaufe  all  the  omamtntf  of'thi  chapel  af 
the  iiftvff  and  all  the  goods  and  (hatttli  found  in  the  manor  belonging 
la  the  hi/bop,  at  the  time  of  the  death  of  a  bilhop,  received  of  the 
executors  of  his  predecefToT,  for  which  gree  was  made,  fliould 
not  be  feifed  by  the  efcheator,  and  delivered  to  the  fucccflbr,  and 
(hewed  certain  that  fuch  things  came  to  the  hands  of  the  exe- 
cutors of  bis  predeceflbr,  and  prayed  writ  to  warn  them  to  fay 
why  the^  fliould  not  deliver  them  to  him,  and  had  fcirc  facias^ 
and  the  flieriff  returned  the  defendant  nihil  in  lay  fee,  and  that 
there  were  benefices,  by  which  iflucd  fcire  facias  de  bonis  ecclc- 
li 


hvrt  the  {xreientatlon,  and  not  the  executor  of  the  bilhqi.    Br. 
Executors,  pi.  143.  cites  50  E.  3.  i6, 

5.  In  rayiAmcot  of  ward,  U  was  held  fot  clear  law,  diat  if  a 
mmri  btU  of  a  Ufiop  i»  ehivairj,  aad  ditd  hit  htir  ivitbin  age,  and 
after  tie  iybtp  Jttd,  taii  did  not  fafc  the  infant,  that  the  fucccibr 
might  £nle  him,  and  Ihould  have  wiit  of  ravithment  of  waid  of 
him.  Brooke  fayi,  qusere  if  the  executors  of  the  billiop  who 
was  dead  Oiould  not  have  htm  ;  for  of  a  thini  trmxjitorj  the  law 
adjudges  poQcdioo  w^thcyit  (ufiire.  Br.  Chattels,  pi.  21.  citct 
2  H.  4.  19. 

6.  If  an  «Wfl/  purchafes  to  him/elf  and  hii  heiri,  it  (hall  not  fcrve 
bt^t  for  tcrna  of  his  life.  Contra  of  2  bifhop,  per  M^nin  & 
Cockain  Juft.     Br.  Coqwrations,  pi-  20.  cites  9  H.  5.  9. 

7.  An  ahbot  is  imprijonrd,  he  may  iring  aSion  thereof  ij  name 
of  the  abbot,  without  faying  j.  N.  abbot,  ^c.  And  if  he  iccov.crg 
damages  for  a  tort  done  to  his  perfon,  the  fuccefTor  fhatl  have' 
execution,  and  not  his  executors  j  but  Brooke  fays,  it  fecms,  that 
he  cannot  make  executors  ;  for  he  has  no  capacity  but  to  the  ufi; 
of  the  houfe,  &c.     Br.  Abbe,  pi.  7.  cites  7  H.  6,  37. 

i,  p.  F«ht  8.  Where  the  m<yfer  of  an  hoj^al,  wAo  has  eotifrerfi,  reavert  in 
unTMtmikc  writ  ^  annuity,  and  die/,  the  fuccefibr  Ihall  have  the  arrears  by 
refKa'of'"  '  f"^'""^  f''*^'^!,  and  not  die  executors.  Br.  Corporations,  pL  26. 
mj  thing      cites  19  H.6.  44. 

Ion(t  to  the  coi|uniiafi.  CnMia  of  i  parfba  of  ■  church )  (n  than  fail  eucuton  Aill  hnt  Ag  >nw- 
^ci  incuittd  in  hit  lime.     Br.  Anringd,  pi.  6.  ciici  19  H.  9.  44.  but  it  Ihould  be  H.  6. S.  ?. 

Ani  fo  iCt  li'f  ^*^  tl^f^i  m  purdian  tf  a  beuji,  itcoitn  in  rfti/  or  annuity,  01  uther  thing,  in  a 
court  of  nmi,  »  in  DI^E  of  their  church  ud  haule,  lud  die  before  execution  fued,  In.  tbt  (acceflac 
■Uf  hive  I  ftiicf'ciu  touuutc  the  Cuiujadiatcnt.     Petit.  (.  4;), 

•[    28    ] 

9.  In  trefpafs  it  was  admitted,  that  where  a  parfon  dies  after  tif 
ijl  day  of  May,  -whfre  the  land  is  fmun,  and  after  another  parlbn 
is  made',  and  aiitt  the  emblements  are  fevered,  the  executor  of  ths 
lirft  p^ribn  fhall  have  the'ttthes,  and  not  the  now  parfon.  Br. 
£ii\b]i:mcnts,  pi.  9.  cites  3i  H.  6.  30. 

,  \i3.parfoti  dies  before  the  feafi  of  the  Coue^ptiui  of  our  Lajjf 
*    "    "  '  avc  the  e    ■  ■  '  ■    ■       ■  ■ 


Encumbent,  the  fuc;fffor  fhall  havc  tnc  emblements  growing,  and  tlie  tith^ 
j''  q'  Br.  Emblements}  pi.  a. 

Ftr  w  of  Saint.Mary,  in  St^Mt 

>  mar  f(  oldermati,  which  wai  # 

X'f.i  in  i"ft-  Iw  oi^lit  to  fiev 

im  1  f  abbot  and  prior,  01  dean 

'i"'j  \inot  he  made  hut  bj  fecial 

t'J  rfuc^efor  cmimt  t^  tffeB 

Jvt  ii  ifc  this  word  fu^oeflor  it 

"^^  ;oE.  4.  3. 

bive  I  . .  id  Liltketon  Juft.  m  ttw  fane  pur- 

ppfe.  A  binjsa^  »  !i,c%*n  \f  $f.  fad  hii  Jautjsti,  asBLpai  <,o  the  fncccfian^  but  the  cui:u- 
toiiflwil  h^vctheaflion.  C'ita.-sBt  heni  !c  ibr  Jref  j'j J  cigMv  tf  P.  ami  iLii-  jmc:.gvu  the"  tke 
ruccLlTui  itujl  h»e  tl><  aflidu  UIU  lh«  Ucaili  a(  i!^c  pisiaodtor.  Br.  C«p«HiaD.,  pi.  60,  ciia  10 
E.  4.  !■— i...5«  iF  4  h^pKt,  ^r  Liukton,  w  .(hidi  Chulte  luftice  igi|Kd>  and  ){r*ed  the  <ilc  bj 
BiiJO,  lai  lh»:  biiA  aiiK  *»  &hK  jr  /riiw,  a'i  tbii' JintJItrt  ■jmitli'%  At  .-ivfai,  \t  e&-d  10  the 


feucctfori  si 

bncftr;  for —  tthrr  tt  rtt tmfrat'm  U  mUt  u  latc  ^e  bond  but  ;ti^  >bt>at.    Br. -Catpontlani,  pi. 

to.  diO  JO  E.  4.  ,. vfci  "U.«  <i-«r,  /rig)  U  /.--AJ  *y  j.cb  ™«,,  4.J  >,f^r,,   .nd  U.i 

kpvmHkimtitihn  fmce^i,  ctit  »  foodi  ind  the  raccaCur  AjU  hivt  it,  uid  not  ihc  heii)  pir 

Ctokr  Jul).     Br.  CMpoiiIioiii,  pi.  60.  cliM  so  E.  4. 1. ~~Bhi  ttrj  nUa  n  iio  ami  tii  fn- 

(^  fei  1  enure  to  che  nccutort,  ind  not  10  ifte  rgccclTan  {  by  whUb   tbc  pUJBliff  prujcd  lu?e  la 
futhalc  *  bcnci  writ.    Bi.  Corpontiooi,  pi.  60.  clKt  *o  £.  4. 1. 

12.  If  a  man  Mffiifit  the  dean  and  chapter  of  P.  and  the  deaA 
£a,  the  fucceflbr  (hall  have  o^fi.  Contra  in  cafe  of  ^n  abbot 
difielfcd,  and  he  dies,  and  another  abbot  U  made.  Note  the  di* 
vtrfity.     fir.  Corporations,  pi.  86.  cites  i  £.5.  4. 

13.  In  ao  action  of  ctrvenani  by  executor  to  G.  M.  late  htpidp  ot 
Wi«chcfter,  and  fits  firth,  that  Brian,  the  p^edectpr  of  the  /aid 
it/h^,  bad  drmrfid  a  renory  and  certain  lands  to  J,  S.  for  2 1  years* 
who  had  alGgned  to  the  tcftator  of  the  defendant,  and  that  the 
/^Gr  covenanted  vnth  Brian  and  bit  fucceffori  ta  repair  the  chance/  of 
the  church,  and  the  barns.  Sec.  and  afRJgncd  a  breach  In  the  not 
Rpairing  bythe  teftator  of  the  defendant  in  the  life  of  the  faid 
G.  M.  and  that  the  Icafe  afterwards  expired.  To  this  the  de.* 
fendant  demurred,  for  that  it  was  pretended  th^t  the  executor  of 
the  bifhop  could  not  bring  this  aflion  j  for  the  covenant  was  with 
the  predeceflbr  bifliop  and  his  fuccelTors.  But  the  whole  Court 
gate  judgment  for  the  plaintifTt  and  that  the  executor  is  here  well 
intitled  to  the  aQion  for  the  breach  in  the  tcftator's  time.  2  Vent.561 
Trin.  1  W.  &  M.  in  C.  B.  Morley  v.  PolhiU. 

(D)    Relieved  againft  Frauds  of  the  Predeceflor*     C  a?  J 

I.  ^HE  : 

tlehmt/k  ^ 

the  ruinoui 

build  but  oj 

be  in(]uired 

fuch  leafe  gi 

bi*  report. 

wiffl^,yithd 
^farf  aadtaoi 

mppntbeleafi 

theredor'a 

obtained  bj 

^fuccefloi 

ileath,  for  the  fucccflbr's  benetit.     t<d.  C  Talbot  thought  it  too 

hard  to  fet  alide  the  leafe,  :he  IciTet  i,Dr  iTipcaring  to  have  had  \ 
gteat  bargain,  the  repairs  having  Vcn  jitiat,  and  he  h;<*  ;bia  -lart, 
ar.d  in  the  taking  it  he  looked  no  furthi-t  bsrb  i,i;,j  tu  rJu:  dac'ree ; 
i  t  ii  to  the  laM  rcAor,  he  had  no  iloubL  l«ii  tlic  6cc/.  ti-ght  to  he 
r  .iir^d  a:  a  part  of  the  tru/f^  tnd  *o  tjt  i.pii;  ^hl  ■.nenfft  tO 
\.'.-  zuv  rzdar  frons  t'le  delth  of  the  ffrnici- ;  -i-k!  c'ecr-in  'hti  600I. 
-•>  it  laid  out  in  a  purchafc  ioT  the.  rcttor  am'  im  fucceirori,  and  till 
-  -,'1 11  be  laid  out  on  l«curity  in  truAcM  v.ttAta,  and  the  late  rec- 
1...XX       ■  P.  Mi 


\ 


19  eucceflicir. 

tor's  cxecuiors  to  pay  cofta  out  of  lii>  aflctt ;  hat  as  ^uJl  tie 
leflee  difinifled  tlie  ball,  but  without  colls.  Cafes  in  E^u.  in  14. 
Talbot's  Time,  199.  Trin.  1736.  Galley  v.  Baiter. 


IZTw     (E)  ^5JOTi  by  or  againft  Succeffor.   AadPUadingi. 

TrL»l(X.ii.) 

Tbncwen  I-  ^J  5^  ^*  3*  J^  '^  provided.  That  if  any  wnngt  or  trejfefftt 
imijcbii/i  cap.  iZ.  -^  it  dcme  to*  abbots,  or  ether  pr^atet  of  thtchurtht 

ar  (*(  («■-    g„j  ffjfy  jya-oe  futd  tkiir  right  for  Jueh  wrongs,  and  it  fprtvtnttd 
Tt'omi       V'll'  '^^"'^  before  judgmtnt  ^ven  theriinf 
dll  hold) 

thic  ia  the  cife  of  ibboti,  prion,  ud  other  Rgalu  tnd  rdlflout  perfcmt,  if  the  ftoi*  of  the  moM- 
fttry  were  aktn  iviy  in  ibc  life  of  ihe  pntcaffor,  lh«  lAcr  bit  duth  h'n  fiKctflor  had  po  ttiatif  C*t 
fush  t«fp»tl«i.  The  other  mircbiefout,  that  if  ia  time  of  tiCMron,  when  there  wai  an  «bbot,  prior, 
or  other  regulir'or  idigiuiB  fomeign,  toy  intrurion  were  made,  the  fuccdTor  hid  do  Tenedf  to  recorcr 
the  lind  with  daniiges,  though  thereof  Ini  pmieceflbr  died  ieifed ,  and  both  thefe  He  nmedied  by  lUl 
iH.     iIdA.  151- 

•  Thi!  »a  ««Wi  miy  «  ibboH,  prion,  and  other  prelau  that  be  rtlifiau  ami  ripilar,  aod  not  t« 
bilhopi  and  otlier  perfon  ecclelijftical,  Iwing  fecular ;  for  in  the  id  cbuft  of  thii  aS,  (■.ja/nurfi  rt/i^afi- 
nriB  ii  mentioned  for  the  diflinaion  bet^nen  reHgiouund  frculK.  [See  the  Srft  part  of  the  InDiluoa, 
fca.  133O  And  the  reafonof  thii  diverBEy  ii,  that  the  ibboti,  priors,  and  other  religioui  tod  tc(d- 
br  petloni,  «e  deid  perfoni  in  li*,  and  ha.e  cipacity  ID  hive  lands  and  gooiji  only,  fbt  the  ofc  and 
benefit  of  the  houfe,  and  cannot  mike  any  teftament ;  and  [heiefore  the  church  or  teiigioui  houfe  >i 
bolden  alwayione,  iniefpefl  whereof  [he  fucceeding  abbot  ihill  hire  an  affife  for  1  diOeifin  done  In  the 
rife  nf  the  predecelTar,  and  an aQion  of  wal^e,  forwalte  don:  in  hii  predecelTor's  tine;  but  lb  IhiU  rat 
■  biOiop,  archdeacon,  dean,  parlbn,  or  the  like,  that  ate  ecclefiiHical  fecular,  beciufe  tbe  ehurch  bjr 
their  death  hai  an  alteration,  and  ii  not  alwiyt  one,  and  they  may  make  their  leftaiiieat  j  lor  thai  cbq 
maj  have  good)  and  chattel!  to  thdr  own  ofc.     »  Inft.  151. 

Alfu  the  tjfinf  ii  '/  «"  *«*«■  Jv"  than  tbe  abboti  and  prion,  with  which  thii  aSt  hejini. 
lln«.  15'- 

f  See  the  note  to  the  neit  paragnph. 


■ffwir  of  their 


Biiaae,  the  fuc. 


it  of  trefpaft,  in 
W.  the/r*r,  i< 

M-     Pet  Roub; 


H  It'  an  Jbbot  Of  iTiur  be  Jef'lt.t,  the  focceffor  ihall  hive  an  ifllon  upon  (liii  ift,  ilthoogh  the  f r^ 
Jriiffif  b' J'ivi,  35  wdlmt  h'ciiJddiedi  (or  11  to  that  houfe  be  h  fii/i/.K.' wrMinii.     E  Inft.  iji. 

The  U^teilbt  fcall  hive,  by  the  a|ui;y  nf  thiilbrwe.  at-  Jflion  of  rf,jp^/,  ^  .uinng  io^a  of  trai, 
ami  ccrrjine  'Kn  JB'if,  wlieiein  it  ti.  tj  beobferved,  that  aUi  that  give  remedy  tor  wisnj(|  done,  (hail 

^  i^f  he  aaiS!.' *it  the'fLicc^or  Oia:)  biii:^  .fon  thifflaiuie,  jhall  be  jiu  £?  ttiaVa  rf™..  &  ,c,I,. 
r,a  ffx ic<i:f-.rty.  f  '■'•'■'/'■'^^ S"'  wUJcb <Tiikaiii'<iueftif>i  a  U&op,  dew,  w  other  eccl^aftiul  fecu* 

1*;,  taeuotijy.    stoAij* 


.^    / 


Yhe  fnbr  at  St.  C.  bnM^t  trEffoA  qnuc  bom  &  unlb  rcrl/J!^ final  O.  9  NitlMfriiJre^rH 
Uk  frmrit  ipud  C.  «pic,  Ac.  uid  tbe  writ  wu  iwudcd  |0«1 ;  quod  nou.  Piuh.  Ut.  TidpliJ. 
iit  M>5>  cicci  Mich.  47  £.  j.  ij.  ud  fiyi,  vide  i6  E.  3. 

Moreover,  tht  fucetjfars  Jbatt  have  /He  oBion  for  fuch  thmgt  at  ^5*''*'? 

wwc  lately  withdrawn  by  fuch  violence  from  tlteir  boufe  and  churchy  IJ^^od* 

before  the  death  of  their  prcdccclTors,  though  their faid  fredecejirt  woe  kmr 

£d  met  purfue  their  right  during  /heir  livei.  *'>'•  'f*. 

^    ■'  *  *  Juib  al  the 

■Uot  or  prior,  hii  racccdT't  Oidl  bin  u  laion  oflRfpiri  hj  this  ftitutc.     I  Inft.  i;i. ritib.  tit. 

Tidpafi,  pi.  Ill,  ciici  Trio.  16  E.  3.  wbere  a  ptior  brought  mCiuri ef  |oodi cuiied  awaf  in  timt  ef 
hil  lAMeuflbt,  u  objeftion  wal  made  tbat  fudl  writ  lin  not  it  cammua  iaw,  nor  it  fiKn  b-j  tbe  ft*- 
tate,  tiflkfi  ricOilT  bcoughi  before  the  prdJEoHbr'i  death ;  and  ihat  if  ibete  wai  lachei  in  the  pndcttf> 
Cir,  fach  writ  Ilea  not  I  but  it  wai  oret-iakd,  ud  [Jie  defendant  plbi^  Dot  guilty,  and  (^V>  iQiM. 

And  if  any  intrude  into  the  lands  or  tenement j  of  fuch  religious  per-  Abbot 
fimsin  the  time  of  vacation,  of  which  lands  thar  predecefftrs  died  fiifedf  i^}^f„ 
as  in  tbe  right  af  their  church,  the  fucceffhrs  fholl  h^ve  a  vfrit  to  re-  cutting 
cmMT  their  feijia  1  and  damages  fhali  be  wwarded  them,  as  in  af^fe  of  *s*^'"^* 
mrael  dijeifin  is  wont  to  be,  ft  toCT  ' 

Sfaddiu  DO  laien  lay  either  h]r  tbe  C0Dim«B  Ittv,  or  flitutej  and  that  if  th'ii  aSion  liu  f or  u  abbot, 
it  mnii  Ik  far  a  bilbop  llbnife  for  a  Irefpafi  done  in  lime  of  vicatioa :  but  ic  mq>  uirwered,  chat  tbe 
cafa  art  wt  iSkti  and  a  tcfpondcu  uultcr  mi  awaided.     Fitih.  til.  Tnt^ili,  137.  citei  MJsh. 


TMtaf  the 
£>rc  Ika« 

But  F.  I 


443,t*lii 

2.  In 

the  writ 
H.  pnei 
hcdtoul 
ftanding 
Brief,  pi 


"--tas  D 

■   pari 


s 


»35  ®urt  Of  Court. 

tvinf.  It  was  objefled  that  the  writ  ftiould  be  bona  &  catslk 
ipGus  the  prior  j  for  that  the  property  was  his.  But  per  Choice^ 
me  fuccelTor  *  cannot  have  a£lion  of  this  taking,  but  in  refpefl 
of  the  right  which  was  in  the  church ;  and  therefore  the  wtit  it 
good.  And  per  Danbj,  the,  prior  could  not  hare  good(  otheT> 
wife  than  in  the  right  of  his  church ;  and  be  could  not  dcvifc 
th;m,  &c.  and  they  held  the  writ  good.  Fitzh.  tit.  Brief,  pL  176, 
cites  Trin.  9  E.  4.  33. 

19.  Scire  facias  agatnfl  fucctjpir  of  a  parfin  to  hare  CxccDtion  of 
certain  arrears  of  annuity  rtcovtrid  ogainft  his  prtdtcejjhr ;  the  Jt* 

fendant /aid,  that  he  at  D.  in  another  county,  r^gaed  into  tie  handt 
offhe  bifhop,  which  he  accepted,  &c.  atidfo  he  vjot  not  parftm  the 
day  of  the  virit  purchafed,  nor  ever  after ,-  and  the  bcft  opnion  wn, 
that  this  is  a  good  plea ;  but  by  fome  nothing  {hall  be  entered 
but  not  parfon  the  day  of  the  writ  purchafed  noi  ever  after,  and 
the  rcfignation  {hall  be  given  in  evidence ;  and  it  feemcd  to  fome 
that  all  Ihould  be  entered  for  evidence  and  plea.  Br,  Scire' Fa- 
cias, pi.  133.  cites  9  E.  4.  49. 

20.  If  mayor  and  commonalty  are  diffeifed,  and  the  mayor  diet,  the 
fuccefTor  and  the  commonalty  fhall  have  a^ze,  and  the  vrritjball 
be  dijfttfivit  eos,     Br.  Corporations,  pi.  56.  cites  12  £.  4.  9,  10. 

21.  In  detinue  of  chartert  by  an  abbots  it  is  a  good  plea  that  bit 
predecejjor  pledged  them  for  lot.  which  is  not  paid.  Br.  Chattels^ 
pi.  25.  cites  21  £.  4.  19. 

For  more  of  Succcflbr  in  general,  fee  ConSrmatfon,  COC« 
POCation,  CSate,  and  other  proper  titles. 


ft 


Be*(i*  (A.)     By  Wwum  ti  ii.a;-  ui  iiiuii  uc  done, 

•  Tlu-  iati  t.  TJT  20  H.  3.  eap.   lo.  it  it  provided  and  granted^  that  every 
T''2Va  ^  'freeman,  which  \  lives  fuil  to  the  county,  X  tylhing,  hun- 

i^i'Uim      ^''■'""'  -d §  ^,upe,;tah, 
dem-fne,  bnt  nm  o  '  nyWra,     t  ]a!k.  loo. 

t  Nod,  tbcie  ke  -i  .-.■nA:  of  iiiiu,  vii.  Tuit  ■'  rtti,  that  U,  In  refpefl  of  hii  refiuitr,  Wi  1«* 
or  urn  ;  «nd  (nl/cn/iu,  tbat  is,  by  icifon  of  a  tenuR  of  bJi  l>n<l  of  the  cdudI},  tanndrcd,  tHpeBMLr, 
•U  uianur,  ffher«ui)n  ■  toan  barou  is  iocidtnC.  Befbrt  Mt  sf),  enrf  one  thi:  held  by  hh  laii:': 
crfbi  -i]  t!*^i  ia  perlon,  beoule  ihe  fuici'ii  were  yidga  in  ihafe  count ;  otiicrwlfe  hr  (honld  >-r 
■m.-icfd,  which  wit  mifcMrvoiLt  j  fnr  il  might  be,  that  he  h*i  Isiidi  within  dlvcn  of  thofe  fei(«iniit», 
ann  tImi  tha  onun  niEltt  bckspi  in  not  1^,  ino  be  could  bt  boi  in  one  plic:  it  Dm  tloKi  Bui  Ait 
(tirMKa'-mtiiMuJali  -■«/,  betanfs  he  uanol  be  wiiUn  i  Intj,  4c    a  Inlt.  ctg. 

»•  3-  P.  perTtcB.  9f.  S*l^  pi.  1,  f)tei45  E.  3. 1,:. 


euit  of  Court.  3j  t 

■  X  Ktit'nJ^a^ti a nari  vrUtt  tttf/h  tf  ]  *r 4 indWi, ind teiaot  AtK fi|aify ■  lett,  or  *te<r 

f  Tbil,  which  in  fomc  coaatriei  ii  utUd  1  tamJrrJ  ttart,  la  Cemt  countnei  ii  ac£W  <  cMMtfatti 
^ood  uf  Ii  meant  hmKlteilDm  rapndifti  wmlutui  rocini  mpenti^Dm.  Now  the  rafun  of  CM  tuate 
not  (hii :  when  vij,  on  i  certajn  day  and  pIvcCi  tnok  upon  hidft  the  pnrmmait  of  t4Q*hundtcd|  cha 
fra  Aiiiwi  net  bin  with  liuacci.  and  he  dcfcsidtni  fnan  tail  horfe,  ill  rule  vf  la  him  j  and  he  halilin| 
hit  Imoce  uptighr,  ill  tbc  reft,  in  6ga  of  obedieiice,  with  thciT  ImMzi  toucbins  bit  bonce  or  weipoa. 
for  the  SuoB  word  wipen,  ii  wupan,  ind  uc,  ii  uftiit,  oi  tmicbiaij  wid  chnefoit  ihiialTcDhJj  wi* 
tiUei  wipcDojLe,  or  cauchinj  of  weapon.     1  Inil.  99. 

t[  34] 

Or  te  the  nurt  </  bti  lord,  atm  fretU  vtaie  hu  attamtf  *  taJo  theft      **«  ""^ 

jitasf^btm.  ttrofatior- 

■KT  'Wcr  hit  fit!,  which  the  ftew«d  ou|ht  Millaar;  nd  if  hedoei  not,  tbt /mi fr  wuj  btvi  t  virii 
i-  oat  at  (he  tZhmctry,  firibt  atlnvianct  of  him;  tr,  if  be  .doubted  cbM  he  Oiouldoocbe  illiiwcd,  he 
might  bam  writ  befoK-hand  is  miitii  Im  iMtujtaey.  Ani  fmbt  v/rii JtaU frrvi  Jiirwg  lit  lift  if 
th,  »■•■(,  ftc.  for  the  woidi  of  unothet  wtit  be,  et  quia  virtui  bievium  naftromm  de  hujufmodi  atlOT- 
aatD  tacie^o  lenninsm  boo  eapil,  oec  uminDi  Uminiut  diuutibai  pcifonli,  tec.     What  fuch  to  ■(• 

Unitf  nay  do,  and  wtaa  cuinat  be  aliomey,  fee  the  ftacuH  of  W.  1.  1  Inft.  too. S.  P.  F>  M>  B. 

.S6.  (D). 
.  Tha  niMOT  au^  mah  mianuj  hf  hu  Uilcn  paian,  t>  do  filtat  tbe  conitof  hit  lord,     P.  N.  B. 

i;6.  (O) . — S.  V.  vubnt  (iiinf  fonh  any  «rjr.     Or  die  pattjr  hh/ ■*!(  mtitnef  ty  iht  ki.»£t 

nrif,  dirtRtd  **n  ibi  biitiffi,  mnounding  them  to  receite  fuch  pcrfoo  for  bii  ittomcjr.     Orha 


III  of  the  Ubincerr,  diieaed  unto  the  bulifli,  oiAirifi,  to  iccei«  in;  fuch  pcrfon 

for  hii  itterDev,  Ihat  be  will  pnfent  unto  tbc  fald  bailiffi  or  iberiffi  to  be  hit  ittomej  to  do  bit  fuit. 
F.N.  B.  .S7.(C). 

A*iifibmirmm,  iy  hit  Imrn  faim  n-drr  hii  fal,  aula  antrnrf  fat  him  to  do  fu it  fur  him  it  the 
kid'i  cobR,  ar  >t  the  hindnd,  ati  iLthail\fi  -aill  ml  adm,i  nf  bin,  *c.  then  htjhalt  bam  a  wn(  luiM 

tbos.     F.  N.  B.  is6.  (U] And  i he  book  Taji,  ihar  if  the  Iberiff  or  bailiiTof  the  court  refule  w 

■dmii  fach  Aw  bit  UOmer,  upon  iliat  rrfuril,  the  party  Dull  have  in  attachment  itiinll  the  biiUff',  ftc. 
ahbtmf/t  ht  bai  aa  jiid  firih  e-nj  Turii  dirciled  to  him  befiire ;  becaufc  ^e;  da  ifainll  the  ftilute, 
which  Rquirei,  ihit  tbev  admit  him  for  iiiorney  whom  the  teoani  will  make  to  bt  hi)  iiiorney. 

F.N.  B-  JS7.{C} ~-St\i*mtpSHsi<x<^ttvi'tt»aimatntf«'ainrmrj,iBiX.\*bea\ffirifyfi 

•o  admit  hira,  At  farij  full  bavt  an  a:iucbiKr>i  againll  tliem,  wiihauc  rain|/a(ihuiUai,ara  plnriei, 
ddcaed  auto  them.      F.  N.  B.  iw>  (C). 

Ad  be  Ihi  t  u  ittonwf 

t.«irn.tfor  1.  IS7-(1>). 

If  a  man  :  Mirl,  and  the 

ia'il.fft  vtill  K  id  aflerwardi 

Aabatft  Mb  ty  ibove  on* 

fUr,  <r  faiu  len  the  partjr 

mij  }iHe  a  I  cive  bim  for 

kit  attDcncji;  id  them,  te. 


sT  tl»  llatuie  I  , 

Thii  la  » 

2.  If  or 
AKfioffer> 
tit.  Suits,  j 

3.  One' 
flial)  be  ii 

2  SalV.  604.  in  cafe  of  Tomkins  v.  Crocker,  cites  12  H.  7.  '  o. 

4.  If  the  wife  be  tenant  in  dou-er  of  sr,y  biui,  Ca^  {hail  not  be 
•  Tctlrained  to  do  fuit  for  that  Jar.d  wi-.ich  flie  holds  ir.  dower,  if 

the  heir  hns  ftigicitnt  land  in  the  fame  cpiiniy  to  be  diftrained  for 
the  fame,  -^id  if  fte  be  diifrainetl,  then  ihe  ihall  hare  a  writ 
pie  esoneratione  fcfta.  .  F.  N.  B.  1 59.  (A). 


J.  Note, 


\ 


iL'iiij^jLii* 


14  S^uit  of  Court. 

-   5,  Notp9  that  men  or  women  whq  have  etdered  mto  reSghi^ 

pught  not  to  come  unto  the  flicriff  V  torn^  or  unto  the  left  of  any 
other,  without;  great  caufe  \  and  if  they  be  diftrained  for  to  come» 
they  may  have  a  writ  gut  of  the  Chancery  to  dUcharge  them^ 
f.N.B.  160.  (C), 

6,  [_So]  (lerh  who  are  not  parfonsy  nor  have  benefices ^  Ihall  not 
be  diftrained,  or  compelled  to  come  to  torns  or  leets  %  but  they 
(hall  have  a  writ  to  difcharge  them-     F.  N.  B.  i6o«  (C)« 

7»  {^So}  by  the  common  law,  parfons  of  churches  fliall  not  be 
compelled  or  diftrained  to  come  to  the  king's  leets,  or  to  the 
If  ets  of  other  lords  of  the  lands  annexed  to  their  churches  j  and 
if  they  be  diftrained  fo  to  do,  they  fliall  have  a  writ.  F-  N,  B, 
|6o.  (C).  ^ 
A  womui  8.  Women  are  not  compellable  nor  diftrainable  to  come  unto 
may  be  a      the  flicrifF's  torn,  nor  to  leets  j  and  if  they  be  diftrained,  they 

toTh  "co\i'rts  ^^y  ^^^  ^^^^  ^  ^^^^  *^  ^  prieft  may  fue,  and  thereupon  an  ^UaS| 
of  the  lord}    pluries,  and  attachment^  &c.    F.  N.  B.  161.  (A)- 

buc  though 

it  be  generally  faldj  that  the  f^ee  fuitors  be  judges  in  tbefc  courts,  it  if  intended  of  men,  and  not  of  wo- 

|Ben.  2  Inft.  xi^.  • 

E  35  }  9*  If  the  flieriff  will  diftrain  the  tenants  in  ancient  demefne^  to 
come  unto  the  leet  or  (herifPs  torn,  they  may  have  one  writ  fit: 
them  ally  diredied  unto  the  ftierifF,  commanding  him  that  he  do 
not  diftrain  them,  &c.  to  do  any  fuit  at  the  leet  or  torn ;  and  that 
writ  ftiall  be  fued  in  all  their  names y  if  they  will,  as  a  monftrave- 
^unt  fliall  be  fued  ;  or  any  of  them  may  fue  the  writ  in  his  owi^ 
pame,  if  he  be  diftrained  ^o  do  fuch  fuit.     F.  N,  B.  |[6i.  (C). 

Sec(c)pi.5,  ^B)     How.     By  Parceners,  Feoffees,  &c, 

•  This  it      I.  52^1  3,    T^O  R  doxtig^  p4iff'4into  courts  of  great  lords^  or  of 

©fr«!r^  ^^P'  9'  ^'-"^  meaner  perfonSi  from  }jenceforth  this  order Jhall  b^ 

«riff  to  courti  ohferved^ 

baron^  hun-  /*  i 

dreds,  and  the  like  L^&nd  mt  of  fuit  rtaU  w  rcffiil  cf  repance^  ter  of  fifSt  to  the  fniU\  for  the  words  be, 

de  fe^is  fac*  ad  curiam,  &c.  a  ln(^«  117. It  it  fild  by  Trematl}  that  fuit  real  is  due,  by  rtafoi^ 

of  the  body  }  th;it  is,  becaufe  the  body  is  tejident  within  the  preiSii^y  and  ^t  by  realbn  of  freehold  ;  and 
thit  is  dve  at  the  courts  royal,  as  at  the  courts  of  the  king  or  quce|>^as  at  leets  and  wapentakes,  wh  ch  are 
the  coortt  of  the  king  or  ^ueen  \  aod  fair  fervice  is  by  reafoitAl  freeholdt  that  is,  by  realon  of  their 
tenure ;  t^st  is»  for  that  they  bold  of  their  lord  by  fuit  to  his  C(mK|*  K.itcb»  of  Courts,  296.  tit.  Suici^ 
•-—  S.  C.  A;  S,  P.  Fitzb.  tit.  fiarre»  pK  zi  x*  cites  MiiU*  ^  £•  3*  23. 


T  'Ti!  cnc  'ji  ffai  J  none  iffai  is  inicuuca  u.y  acca  jrom  oencejorin  mail  oe 

'^^xtu^^  diftrained  to  4o  fuch  fuit  to  the  court  of  his  lord^  v^ithout  he  be  fpec'utllf^ 
m  kin^,  tf     hound  th^eto  if  the  form  rfhls  deed  ^ 


t  '^t  the  That  t  none  that  is  infeoffed  by  deed  from  henceforth  (hall  be 

h 

m 

this  fta^L'.*? 

if  the  lore  had  I9«j1»  •  A^SiutRu  by  cecd   .ind  refcrvcd  certain  f?nricM,  as-  for  exarnple,  fealty,  and  2  s. 

leat, 

or 

tieed-y  isd  tnis  hoUs  between  party  ai4  ,»/^*  ,  p;-i-  y  :•;:*  r^'vy,  o^ivy  ^w^  granger,  and  ftranger  ar.d  ftian- 
ge--     But  ih'fi  9t(k  gives  the  teaan^,  or  }»"»k  i,«h*,  a  more  fpc:Jy  rerr^.-Vy  j  for  hrreby  is  given  to  tlie  le^ 
xiant,  ig»V»nft  the ier !  and  nif  hcirt ,  a  wr^*  '^^  tmtyaf9fMtirn/..Jf:»3ctUu     2  Inft.  I17j  III^, 
And  JorUCckc  fays,  thathcrfcia  Ai%  fivcral  thin|«  "gtsbyoi' jbfiarvatioD,  asj 

f.  Whci^ 


»nit  «f  doBtr.  35 

t.  yntB  iBf  lA  Jon  pndubit  tny  wraog  or  icntloa,  thwi(h  no  ifiiait  bt  pwtienlartf  nunNI 
la  At  •&,  yti  iIk  puCT  gtincd  OiiW  have  an  maiso  |rDun<lcd  upon  l)>»  dilute;  which  in  chu 
ciTc  11 A  *  pfobibitioa  lo  tbe  lorJ  dt  hj>  bailiflit  mnd  rrcUti  tWn  aA ;  cbe  foitn  vhcicof  joii  mij  rca4 
in  rhc  Rcgittct,  &  F.  N.  B.     Now  whoc  ic  miy    ba  BbjcOeJ,  dim   in  Mich.  |6  H.  j.  nported 

lail  hy  iKii  book  it  Awild  teem,  ihit  a  writ  df  conira  foiouai  rcofiimcnti  did  lie  it  Ibe  caramon  iiw 
kron  thii  Ratuic,  which  wu  midc  ia  ;S  H.  }.  To  ihii  it  ii  antwcied,  that  the  fiid  cifiit  irif. 
pcincd;  tntmbtn  It  ii  Micb.  i6  H.  ;.  it  IhmlJ  bi  ;6  H.  3.  when  ihc  cale  wiifo  tdblird,  ud  ia 
wUch  mm,  lis.  the  i6ib  dif  orNoKinb.  H.  3.  died  ;  To  «  tbal  oginion  wa>  after  aur  ftatiite,  lol 
(hit  the  writ  wii  ilren  bj  thii  Situte,  the  writ  doei  leeite  ir.  And  where  in  thii  clinle  the  AatuM 
^ji,  fiil.'  ti  Jifireintd,  all  thi(  ebipin  i>  to  be  underftood  of  Tiiit  lenicc  ;  beciure  fir  fait  real  m  dif. 
ml^.aphr^if.tmtfirrtttm^tmtmtiiiAfiM/rrti'Kf.     ■  loft.  118. 

««..>.  f....    «_..(  f^mtiD  feoffiincnti,  yet  if  the  brj  mfrmt  lit  rflati  of  tba 
_,  ^  ,     ,   a  ihii  confirmicioQ  be  OM  hm  a  contra  forBURi  reol^nunlii 

far  that  itii  o^ihin  One  anJ  the  fitne  mfon.  I  Inft.  lit. When  the  fervicci  b)  ihedced  of  can- 

^iRiiiiuii  are  iift  itan  hiftrr.      Br-  Contra  AtririMn  Fcoihmeiiti,  pt.  }.  citei  16  H.  3.  t>  4c  Fitih.  tie. 

Avowry.  14} Ibid.  pi.  5.  citeiS.  C Kilrfa.  of  Count,  a<;9.   lit.  Suiii,  S.P.  clici  ■□  H.  }. 

lii.  AiDWrr,  14^  &  a6  E.  3.  III.  Arawi*,  itfi P.  N.  B.  163.  (G)  cilet  Mich.  16  Ed.  ]. 

jdly,  Upantbefe  word)  f^enain/tni'irt)  if  one  giie  lind  infranttliiitpu,  or  in  frttt-marritp,  ha 
cinnM  hare  a  writ  of  contra  lonnun  feoffimentl;  becjufe  there  it  do  certain  brdce  cmtajned  in  tbm 
f^Dent  or  gift,  and  therefore  out  of  ihii  afi;  but  hexwr  rfjtr.  I  loft.  1*9.  — —  F.  N- B.  |6> 
(F)  S.  P.  diet  the  opinion  of  Paining,  Vatch.    10  E.  5. 

^ihlr.  If  ihe  lord  dlSriln)  either  for  fuii,  or  for  any  «berfirvUt,  w  mt,  •M  conniDed  m  ibt  ini, 
the  tenant  fhall  have  thli  writ  of  conna  farnum  fe<jlfa:i]enci  j  for  die  wgrdi  of  ibii  a^  be,  ad  bujuf- 
noJi  leaam,  Rt  ad  alind,  &c.    ilnlt.IlS. 
.5lhl),  The  Riiute  fayt,  contra  rormim  fenfFamenll ;  becenpon  eapofltion  hai  bun  made,  that  thin 

he  included  In  piliiiy  of  the  feofTment,  but  fo  are  not  the  i^j n  on  eitber  fide.  1  Inft.  1  ig.~^ 
Thli  f  writ  liei  only  where  the  plainlilf  claims  by  hii  anceftor,  and  not  where  be  cliinu  at  put. 
thifcr ;  and  that  fo  it  ii  of  ne  injufte  leiei.  Re|ift.  Bcr.  176.  cit«  Hill,  1$  E.  3.  tbi  lalt  pi.  by 
V/iiloujEhby. 

■  The  writ  of  contra  forniim  reotrafneatl  it  1  ptohibliion  in  itfeif,  and  if  tha  lard  and  bailiffa  in 
csDttiiy  10  the  vnitg  lent  to  them,  ibe  tanaal  tbetcupan  Ihall  hare  aa  ■[Cacbnent  and  diftreli. 

F.  N.  B.  1C3.  (A) S.P.  AnOifhediltrainafierihewiitdcliTCKdtohlm,  the  tenant  Iball  bara 

an  aitichmeni  igilnft  bim ;  lod  tbereopoa  be  lliall  recover  hit  damagei,  if  it  be  fnind  for  him,  die 

and  li.e  prncefi  11  D-ohibilion,  aluchment,  and  dillteri.     F-  N.  B-   ifij.  (D). 

'  \H'M  fc^Kir.i  \Kv,iittui  dui,  the  feoffee  Is  driven  Id  hit  writ  of  gtWjuftvmn.     s  Inft.  iil. 

£■  il  ike  feofFmeni  be  mide  hi£»c  lime  cf  mtm  ry,  one  lliall  not  hive  a  eoaCra  formam  feoffamenti, 

bat  I  neirijgAevntn,  for  fuel)  feoAnent  it  not  pleadable.  F.  N.  B.  ifii.  (E),  in  tbeaew  notet  there. 
If,  cite.. iH.  t[    JlS   3 

TMi  <mh  O   The  law 
1     r     -L  r  -^  aoeierenfa. 

dofuchfu't,  -\onrpoflef- 

iaignf;  finct  't    lion  ai  an 
tMtaatuttl  argununtof 

J  -I  .ughl,  and 

dan  incline  rath  without  potTef- 

ion  i  and  therei  raUMei  that  did 

Brile  in  tbii  reali  irta,  and  chartA 

de  tticAa,  in  ihi  e  hit  firA  |oln| 

isto  BietugM,  \  .  wbim  ibt  imtt 
tHrr  ftgular  and 

LUnvifiJ  n  *?="«''- 

ilt  time  of  U  ^  fcoffm"i» 

tramtd  ta  Jo  '.t  s«;<:'i]u[ 

btfiri  the  Jaid  wyagt-.  t^'V'.^ 

tr.i,.-bnithfccft.-:;:nt?  tj  ^ed  ;  *i'tr»j'.  .  ,-.  -  niifrved  r':  -ne!.:  -.J^.itj  1 1  ftolimerj  by  df!\ 
w  .lihtwiduM, -';  xciottiin?  >i=-e-TO-7"-t-"i'-    «lii>-.  .in  ■  ,. 

-.i>1,  Tbc  mfca  lo  t.\cle  troubltEatm;  ;l.i....  JIllc  iV  QrA  ^■.A''i  tn  r,;  -Tie  king  (it  ha  ^  t.V 
''^^  H  noiailmtcd  of;  bm  ■  ti  uic  ii  rca.aua;I  otSm .  i'.^*  im-  ,  t'.vt!:  JirCi  tn:M  .e^uUrand  pu  .  '^I'^ 

Jm  i/>!y  than  are  irtfi^ed  h  !iwJ:&  A  *  ^  r.-rtnir-  jervw.  i",joi-  5et*erj'rc. 
'rvst  ofjc  mf'pyJbUlinfi  h  >-''•  fc  bf.  iicjauUii  of  all prvki  i  fi-om    '^''^V^',. 

henccfcrth  '' 
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hittc^ihhJbttttMhthwnitntofuchfmtSy  wotherlike,  etnlrary uiHt 

the  firm  of  their  feofment. 
•  TWiitio       ^nd  If  amy  inheritance  (whtreof  tut  Que  fuii  it  due)  defcend 
J^^'      unto  niany  irirt,  at  unto  parceners,  wAs  Jo  bar  tie  *  eide^  part  of 
fanit'm,       the  inherttaitct,  Jball  do  that  OKtfuit  for  himfelf  and  hit  filhvjt,  and 
lor  before      the  other  eobeiri  Biall  be  eontributariet,  according  to  their  portion,  fur 

uitiim  piitcm,  and  thvcfoR  befbrc  pMtition  thii  t&  artendi  not  to  it,  tni  bcTare  pwtition  dim  cm 
k  no  conlribuiloa,  n  hcreifiet  jkall  be  l*id  \  but  ia  r^  f  Iw'i  f </(>  *U  iht  cfariiitri  fiaU  it  jaa 
m  well  after  pwtiuon  u  bcfim,  mmi  />  Hull  thtir  Jmtrtt  fc^$,  far  ihii  ic^  e>[ci>di  not  lu  the  iia^ ; 

ipiriKoonlibe,  Id  curiam nutnacuin,JCt.  i  Inlt.  it;. S.  P.   Fnr  [he  kin(  imI  bcin(  ouotd, 

it  not  Rftniotd  bj  the  IHtuic.    fL  C.  140.  b.  in  cafc  of  Willian  f.  Ld.  Birkli'y. Br.  SuIk,  lie. 

yl.  «.  cliei  14  E.  J,  7j.  mil  majui  a  •juete'ai  to  the  c^lc  oF  a  cominaa  peiion,  before  iijnltion. 

t  S.  P.    F.  N.  B.  ijj.  (C) Kilih.  ofCourti,  »97.  tit.  Suiti.tiieiS.C.  iijH.?.!; 

ButifiheJand  be  boUen  of  aoochct  toid,  then  c  nil  X  lifrinir  ir  K\t  fiiffa,  tubo  bai  thr  fan  if  iht 
tUtP/ifitr,  ifaaU  do  the  iuit  alone ;  and  if  tlie  bri  will  dittrain  the  other  capircenen,  then  they  IhiU 
kate  a  writ  aplnft  him,  dircfted  to  hjin  01  hii  bailiffij  la  difchai^e  them  of  that  luil,  and  ^Ititfi 
taken,  la.  F;  N.  B.  lU.  (C). 

1  S.  P.  PI.  C.  J40.  b.  Arg.  in  eaft  .f  WlilSon  r.  Ld.  Barkley. 

)  f  the  eldefl  (fWr  fuiition  witl  not  do  the  fuit,  in  the  eafe  01  a  ummon  peifon  thelonl  mty£JlraSr 
tin  litr  parttmn,  di  viU  di  ib<  lUifi  for  the  fuit,  and  the  other  paiceneik  may  bavt  upon  ihit  i£t  t 
•aril tgakfi  iIm ildtfl  la  imt/Ki ttria  Jn  ibi/uil.  And  if  theeldalt  doci  the  tuit,  aod  the  refidue  tcfufe 
t»  contribute  to  hec  chargei,  Ai  Iball  bale  upon  thii  aft  m  writ  dir  aatrAuuiaii  ftiiaJa  to  mnpel  tbem 

Mcontribute.     ilnH.M')-. S.  P.    F.  N.  B.  159.  (fc) S.  P.    F.  N.  B.  161.  (fl). 

So  if  the  lU^  ini  ibtfait,  and  ibt  uktr  copateeneri  a[ra  with  the  elded  for  a  rale ;  ouw  the  writ  of 
cooKtbotioa  Ihall  be  brought  igaJnA  the  oihen,  who  would  not  contribute,  fcc.  V.  N.  B.  161.  (B). 

Aai  ien\i\f&  txiadinibt  ft'fftc  if  bim  ibtt  tM  imilam  fai  tm,  and  lb  it  it  of  the  cauKr  ^  ttt 
tturU/j.  xlnft,  115. 

E.37  3  * 

ThiiiitDbe       And  if  many  feoffees  hi  fifed  if  an  inheritance  (•mkcreif  but  one 
^"^1^  fuii  is  due)  the  lard  of  thf  fe  fball  have  but  that  one  fuit,  aitd  fhalt  ■ 
the  leDBnt     net  exaSI  of  the  f aid  inheritance  but  that  one  fuit,  ai  hot  been  ufed  to  be 
h?!"'  hT^      done  before. 

<uiD,  and  ' 

nftiffi  Hbtrij  1 1  there  the  lord 

itall  hin  hot  lenda,  againll  the 

U»y  AiU  deli'  the  fuit.  he  ILall 

nolhanawri  ided,  and  inlite, 

■.ficfripall  da  s 
x\jagiad«t  ti4 


there  can  be  n 
fi^.rat/Mii.  a. 
>i.,  iftheoti 


on  ihii  and  ot  1  which  appear  in 

the  Rrt'llCT.  joint  feoffment, 

but  Irji,  If*  c  loid  might  di(- 

tiain  which  b<  1,  and  fo  the  lord 

Aill  h**c  on]) 

y  S.  P-  6  t  ut  if  the  tenant 

makei  /rJFmn  ■  p«ir»ievf  of  tliia 

flVDici  lor  w  Hi  and  with  ihi* 

agrees  F.N-B.       .     ,    ,  .  »l  fuit. 

^  S.  r      F.N.B.IJ9.  (D) Andifhefuefochwrit.  andbediltriined,  thenheOnllhatean 

etaehment  ijiinft  the  lord,  or  the  bailiffi  to  whi^ni  the  fiifl  «ii  ctireaed,  to  anfwei  ihii  contempt,  in 
which  writhe  fli.il  trover  hi)  dim^et.Ac.  F.N. 6.  ii,r:  (D>. 

lljf<-i  il t'l  -.nJnjf'J "i^'ni,  fotwhi:hooefuitouEhi  to  be  done,  »c.  Nowif  rief  ajTrte im«i|lhea>- 

(fterwirdi  tlie  Jtheri  w.ilnctalLwhim  larthltfuii  acCLrdMig  Co  their  rile,  then  he'lhillhaie  the  writof 
eo.TJJbullon  agiintl  them,  and  tH.»iiii(y?*;«f«i'(iiirfl;rMjiKiii,&c.  and  if  they  cannot  agtee,  then  the 
Kd  ftall  difir.:in  thm  allfv  jll  ibn-j^in,  if  the  fuit  be  not  done ;  bui  if  one  failH*  of  hit  own  <m\\  da 
tl.i  fui;  for  ibem  all,  withoot  in/  a|r«»cni  for  rhc  ftmr  made  betHrtn  them,thc  loir)  cinnec  then  dif.rjin 
ibeotheti  for  the  lijit;  fotK  to  ihelord,  it  ii  not  material  wherher  therf  be  any  apwment  between  them 
einMi  buiheiw«nihefai{r«),  hflheiiidthejuk  Jhali  na  b/rvi  ihr  vrk  ^ ui:irii%i]tHj.%>\nA\i\tiiam' 
pinioni,'  "I'.ttni  ig.'MSrrt  diertof  audebttwi^^li^,    ¥.  N.  B.  161.  [Bf, 

If  two  ate  fivtiiUv  infeoSed  b;  one  lenatii  who  holJi  af  ace  manor  of  the  lcJr.{,  atrj  of  them  (ball 
m^'  fuit.     KJt'-:h.  srCuuni,  lil.  Siit,  19S.  citci  45  £.  >.  t^t.  Bu'.  iji. 

2  ■  And 
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Aifilfihefefeiffeeshavtfitnarrantorinefiuvihu^euf^thaeqint  TlMtiits 
thtm,  thtn  aii  tbtfteffttt  according  to  their  portim  Jball  bt  contiuiu-  '*1'  "^  ^Jf 
tuia  fir  deimg  tbi  Juits  fir  them.  one  to  wu- 

nnt  by  rpc- 
«Jil  |i^t,  aer  mj  mifu  bf  tcantt  which  aa(ht  to  u^Tt  thaoi,  tnne  omoo  ilti  tvMtA  pra  pgrtiod* 
Im  uatribuM,  *c.  TUi  danlc  is  to  be  umirtfini  ^  ftvtnl  inratii,  u  hu  been  (iJd  bcfoie  j  and 
no  praviGoa  u  oitd*  bf  tbii  tfi  coiicciDid|  cooabuiioo,  whn  Ibc  putiet  vc^vldcd  for  bj  ftui  «r 
wure.     ft  latt.  1*0. 

And  ^H  chance  that  the  lordt  1^  the  fie  da  diflnan  their  tttiatitj  Haeu«». 
fir  hich  fiats  cmtrarj  te  ihisaff,  then,  at  the  evn^laittt  ^  the  tenatitt,  ^tterenMe 
the  lords  he  attached  to  a.ppear  in  the  iin^t  court  at  afiort  daj,  to  t^ak  di* 
make  anfivrr  thereto,  and  pall  have  but  one  efoin  therein  (if  they  be  lwd..if  »■ 
wthiM  the  realm  J  ;  and  immediately  the  brafls  or  other  difirejfet  taken  ^^^  uMi 
iy  this  pcct^ion,  Jhall  be  delivered  to  the  plaintiff-,  and  fi  Jhall  remain  Aiiuu. 
taUil  the  plea  ^etv;ixt  them  be  determined.  » Jnft.  110. 

And  if  the  lords  of  the  courts,  -which  teei  difirejfes,  come  not  at  *  Noti,  tt« 
the  day  that  they  were  attached,  or  do  not  keep  the  day  given  to  them  '""'  ''^  " 
by  e^iif  then  the  Jheriff  fialt  be  commanded  to  caufe  them  to  come  at  bencn^ 
mother  day;  at  vihieh  day  if  they  come  not,  then  he  fiall  be  commanded  bat  dim^M 
ie  diftrain  them  by  all  their  goods  and  chattels  that  they  have  in  the  '"J^^""'- 
fiire,  fo  that  the  Jheriff  fhall  anfwer  to  the  king  of  the  iffues  of  the  —i*^ 
fmd  utbtritance.  Jind  that  he  have  their  bodies  before  our  juJHces  at  ^<*  "hca 
m  eertain  day  limited,  fo  that  if  they  come  not  at  that  day,  the  party  j,!*^^ 
plaintiff  fiidl  go  withoi/t  day,  and  his  beajls  or  other  d^irejes  taken  the  fiiit  cam. 
tj  that  colour  fhall  remain  delivered,  •  unHl  the  fame  lord  have  re-  n«b«"i»de. 

«.«  'J  Br.  Suit, 

T"  pl.7.<iw 

time                                                                                                               7  E.  4-  al. 
righ  ^^ 

ciMS.c   * 
^  {383 

fnct 


that 

difti 

the 
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m  the  fuit  whith  lu  hlmfelf  uka.- 


4  in  fet  -fhij  r^irt.   \\a  feoffee 

Jhall  the  ohtr  joi-'Nfiims  fiiall  do 

kilt  c,  cap.  p.     3/it  every  tenant 

w  ,  [id  fcverai  fiits.     ¥.  N.  B. 

161.  ^uj. 

5.  Qnwre, 


\ 


\.M^ 


3$  ^uitofCbactl 

'  5.  QuKre,  "tt  A.  itiU/ btidt  charged  mtb/uiitotlichaaiieAh 
fftfctipiieiif  andtnft^i  the  king  tf  parcel,  if  all  the  f uit  it  goncf 
F.  N.  B.  159.  (A)  in  the  new  notes  there. 

(C)     RemeeRet  for  not  doing  thereof. 

X.  $%  H.  3.  p-N^CTSt  that  if  the  teamta  ajifr  thit  aS -mih' 
a^,  9.  /  2.  *-^  draw  from  their  Itritfuch  fuits  as  they  were  vmtt 
ta  Ja,  and  vihich  they  did  before  the  tinte  of  the  firfi  voyage  of  king ' 
iienry  into  Bretaigru,  and  hilberto.ufed  to  do,  then  by  like  fpeemntfi  of 
yufiice,  ai  be,  to  iimiting  of  days  and  awarding  of  dijireffes,  the  lords  <f 
the  court  fliall  ebltun  juflice  to  recover  their  fuits  with  their  da- 
magesj  in  like  manner  as  the  tenants  Jhould  recover  theirs. 

Jlndthis  recffiMringqf  damages  mii/t  be  uo6£T&ood  of  withdrawing 
from  fclvcs,  and  net  of  withdrawing  fron^  their  aneeftors. 

Neverthetifi  the  lords  of  the  court  jball  net  recover  feifin  cf  Juch 
fuits  againfl  their  tenants  hy  default,  as  they  were  wont  to  de. 

And  touching  fuits  withdrawn  before  the  time  tforementienedt  Ultbt 
tommon  law  run  as  tt  v/ere  wont  befcretime. 

3.  In  trefpafsthc  defendant  jullified  for  amercement,  in  as  much 
as  the  plaintiff  held  of  him  of  his  manor  by  fealty  3d.  of  rent, 
and  fuit  to  his  hundred  de  tribus  feptimanis  in  tret,  &c.  And  per 
Gafcoign  &  Afcuc,  this  fuit  it  only  Juit  ferviee,  for  which  a  mam 
aay  difraisii  but  otbtrwife  it  is  of  fuit  real,  as  to  a  lect  for  refiancy 
of  which  a  man  cannot  be  his  own  judge,  and  therefore  Ihtre  hi 
play  dijirainfer  the  amercement.     Br.  Suit,  pi.  9.  cites  8  H.  4,  \6. 

mtiSheld  , 
1  feifm  of 
the  fcifin 
et  is  fuit 
lordfball 
.  6.  cites 

'  his  mill, 

oUndinum 

f  another 

'9  not  the 

iciend.  u 

it  in  the 

not  bavt 

any  other  profit  but  only  apprarance  in  his  ccwl.      But  in  the  other 

C  39  }    cilcde/effaadmoIeiidiiLm,  tie  flnll  have  wAcr/ryf/^  by  the  fuit, 

■hi  to]}  sf  the  j^ipin  h,-  ihal?  grind  there  ;  and  for  that  profit  it 

lecnts    thp- action  of  ftfia   ati  molcndinum   wa?  ^tvcn,  and  for 

the  fuit  of  ihe  rAmt,  bill  only  a  diftrefs;  tamcn  4uxre.   F.  N.  B. 

Ij8.  (D) 

c'"'"'-'  S-  If  there  1>t  2  c^'-i-ner/ of  Irn'f,  for  which  one  fuit  ought  to 

uTsu'r,'''  be  dwiCj  and  ihc  diltffipr  «■//.'  vat  ds  ikc  fuit  at  the  lord'i  court, 

thtrq 
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then  the  lord  may  diftrain  the  other  *  coparcener*  M  well  a«  the  «'"» s.  c. 
cideft  coparcener  for  that  fuit;  and  if  the  coparcener<  he  dif-  w/'fEiii 
trained,  then  they^W/  have  a  writ  ogainfl  tht  eld^  £{ter,  to  oora^  tbc  new 
pel  her  to  do  the  fuit.     F.  N.  B.    i  co.     CSX  ■>""•  there 

'  j^         »    I  (el  fcyt  h« 

ftill  Dukc  t/nirrj  on  bcr  oalj,  ud  nM  on  baib,  aTter  a  fartiI'Mi  bf  ftMmialt,  &c.  14.  £.  j,  -j^ 
See  I  E.  a.  Amnf ,  1S4.  And  (et  che  ciie,  24  £•  3.  34-  73.  wbnc  the  i/^^  Wini  bir  ftrt  M 
«H,  ind  •'be ymiiir  bir  pert  !t  tmirr,  and  the  iTowt;  nude  on  chci]ien»  of  the  dder  only  for  fuil, 
&c.  And  fa  It  nuybe  ODtheilicnnof  ihijaungcr  fbr  other  fuit;  jajth ma^  ly  ufdi^bairii btkt 
And  DOte  pet  Cut,  be  cmnat  stoh  cb  bath  in  fee  after  fiuh  Stwttnot 

(D)     Exctife  of  not  doing  Suit. 

I .    I F  lord  fi'ifed of  2  courts,  vix.  P.  and  C.  and  a  tenant  evMsfuU  Br.  3«iN, 

■*  to  the  couit  of  P.  and  after  the  tenant  has  done  fuU  at  the  P"-  '♦•  *■• 
court  of  P.  the  lord  agrees  by  deed,  that  for  the  eafe  of  the  tenant*  '  ' 
and  ia  contidcration  of  2s.  rent  a  year,  that  tht  tenant  Jball  do  fuit 
o^the  court  of  C.  tlie  which  he  does  for  40  years  -,  and  after  the 
lord  bififts  on  the  fuit  to  be  done  again  at  P.  it  fcems  that  having 
been  feifed  of  the  fuit  at  P.  the  fame  is  Hill  due  there ;  for 
ibe  doing  it  at  C,  was  only  in  allowance  of  the  other  fuit  that 
was  due  at  P.  See  Fitzh.  tit.  A£lion  fur  Ic  Statute,  pi.  24.  cltci 
M.  3  E.  2. 

2.  If  a  man  have  lands  in  divers  placee  in  the  county,  and 
there  xic  feveral  leets,  &c.  or  hundreds,  and  he  is  didrained  to 
come  unto  the  leet,  or  the  (hcriff's  torn,  where  he  is  not  dwelling  or 
conrerfant,  bnt  is  dwelling  within  the  precinft  of  fome  other  leet 


liert  are  very  many  tenants,  thereof  j  and  tliat  there  is  a  cuf:m  f-,-  1,0-1  c-j 
thsje  coflyhotders  tvho  live  remote  it<jin.  the  manoi.  •■;  (iiiv  81/,  to  :,U  ii^omcob 
feward,  i:c.  fir  the  ufe  of  the  lord,  a'ul  id.  fh-' h»ufilf  fw  cat.-'-ing  1"^""^'''' 
it,  and  :htnfaf.'ddhe  ixcufedfrsm  ddngfuit  far  tine  yrr  nftrr  r  tie  pay-  tr-h-  fi. . 
iinat;  and  iliej.'ed,  that  he  lives  10  milus  from  the  manor,  and  fie^-n'-i 
llii>  he  tendered  the  8d.  .md  the  ;  d.  bjt  that  both  w«e  refuied.  ',js  \,^!^e'\ 
And  upon  deciurrct  tn  t'iiis  reuliiJiHian,  Hale  Ch.  J.  faid,  th?t  it  ^■cK-.i*of 
ij  ciiitoir  gives  the  fuir,  ainJ  conkoucDtly  mav  tjualifv  it.     Tht  »=<">''« 

'    ■    dc-ib: 
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f^o^^  doubt  arifeSf  becaufe  the  plaintiff  has  not  alleged  that  there  are 
Mv  cean,  '°7  tc°aiits  Uvc  ocaf  OT  Within  the  manor,  or  whether  that  ought 
hit  ■  court  to  be  fltewn  on  the  other  Gde,  if  it  be  not  fo,  becaufe  the  intcnd- 
^M^'d^  mcnt  ia  ftrong  that  there  arc.  Therefore  a  bfclaw  in  a  manor 
free  faitnn  binds  the  tenants  without  notice,  becaufe  they  are  fuppofed  to  be 
■R  jadfa,  within  the  manor :  wherefore  they  gave  judgment  for  the  plaintiff. 
^U>i^  Vent.  167.  Mich.  23  Car.  a.  B.  R.  Ifaac  v.  Lcdgingham. 
ihc  court.  ^^—MoJ.  77.  pi.  jj.  Mich,  n  Cir.  i.  B-  R.  Le|[inhiin  *.  Porpba;,  *  S.  P.  oifllf, 
«ui  fiji  It  <ra*  XTond,  dm  tbot  wtie  iio  cop^holden  it  luft  ibu  lira  ntae  the  nnnor.  And  Hile, 
Ch.  J>  (aid)  that  fardj  tender  uhI  nStU  iiaJI  dm  with  paynient.  AndjudioKnt  for  the  ■(■  itkaii^ 
1  Ktk.  VT-  P>-  91*  Mich,  z]  CiT.  1.  B.  R.  Ifulu  *.  Lciinghim,  adjudpd  foi  the  pliin- 
tiff;  udcitn  tbcu&of  Pufpfatry  *.  i^nghtm,  adjudged  tn  be  a  raiibaable  CHltan,  and  the  tender 

and  icfufilii  all  one  with  pajroicat. 1  K.cb.  E51.  pi.  10;.   Ifiilce*.  Legln|hao>,  tJw  Anomcj. 

(eaeral  pn|Wi  to  Hay  judjBiuit :  hut  per  Cur.  judjmeac  fgt  ihc  plaintiff'. 
[  t  Tbi>  ftcnu  mir-Fnnled  for  Ipkiatitf).] 

•1403 

(E)    SuJ^ended  or  Determined, 

I,  |F  land  be  htU  hj/uit^  and  parcel  of  it  comes  to  the  lord,  the  m^* 
^  tire  fuit  is  exciufi  and  determined ;  for  the  lord  cannot 
jnalce  cohCfibution  of  fuit  to  his  own  court,  nor  take  it.     Kicch. 
of  Couns,  299.  tit.  Suit,  cites  34  AJT.  15. 

2.  If  the  lard purehafes  parcel,  the  whole  fait  is  exlina.  Kitch. 
©f  Courts,  298.  tit.  Suit,  cites  40  E.  3.  foi.  40.  by  Mowbray, 
and  fays,  fee  LiU.  foi.  49.  for  fuit  ciinnot  be  apponioned,  becaufe 
there  cannot  be  contribution. 


Kitch.  of  for  the 

S?J,1-'  .» ■?■ 

the  1  E.  6.  '"M  the 

cap.  s.  did  ittees ; 

law  Id  thi)  in  the 

paint  for  Oj.   J^ 

fuit  to  the  ^<    . 

court;  ahd  ")  ">" 

cim  10  AiT.  in  the 

trifDJor;  a 

5.  If  the  king  h;is  any  lands  or  tetiements  in  ward,  during  the 

njrage  of  an  iiif:int,  and  il^e  king  in  ChaiKerj  cffigns  doiver  unte  the 
•nnji  rf  the  huibantl,  who  w^s  father  to  the  ivard,  of  lands  hlden  of 
other  kvdlhip: :  new  iJ'  the  othi;r  lords  will  diftraiii  the  tenant  in 
dower  for  fuit  at  tlieir  i:oiin,  (tUnng  the  time  that  the  lands  are  in 
the  king's  hands,  tlie  wife  iliall  hai-e  a  writ  unto  the  bailiffs  of  the 
other  lords,  comnwncJm;;  tiicm  th;ii  tlicy  .(o  not  difitain  her,  and 
lecite  in  rhe  writ  sll  the  fpccla!  iiialtor  ,  and  if  they  hsrc  taken  any 
diftrsfs*  that  they  ddi»cr  it  b,Kk  again,     F.  N.  B.  IJ7.  {h). 


,.;./'■     /' 
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(F)    Sufpended  or  Determined  hy  Writ  dc  ExQntra~ 
tioiie  Se^a, 

u  'T'HIS  writ  lies  where  the  tenant  holds  his  land  to  do  fult  at  £"><'('>« 
*   thecountycourt,  hundred,  or  other  court  baron,  or  wapca-  /^"  ■ 
take,  or  leci,  and  he  who  ought  to  do  the  fuit  is  in  ward  urilo  thi  ibt  king; 
iing,  er  bis  nmmiitut  and  the  lord  of  whom  he  holds  by  fucfa  T^^'  /" 
feiricc  will  *  diftrain  him  to  do  his  fuit  at  his  court,  during  the  oVtbe'^n'iE 
time  he  is  in  ward  unto  the  king  or  his  committee,  his  guardian   ix  a-fin; 
fiaS/ue  tUt  writ  unto  the  ihciiiF,  or  bailit^s^of  the  court,  that  they  *^*^'^ 
do  not  diftrain  him,  &c.   to  do  fuit  during  the  time  he  is  in  ward  atbtt  JoHi, 
to  the  king  or  his  committee.     F.  N,  B.  158.  (A).  orwhotn 

hoUi  pond  of  hii  luidi,  vlll  Jltnin  for  iii]>  feiTice  or  roil  n  them  doe,  then  ihc  king,  or  Jut  CMB- 
VODi,  Bay  tat  *  writ  icr  ihcm  tofuncilefnaifuchdillieli.    F,  N.  B.  15  j.  {C).        *  f  41   1 

a.  And  the  Hie  writ  fliall  be  Jer  tenant  in  dowtr,  where  Ibe  is  -^  9" '" 
endowed  in  the  Chancery  of  lands  which  are  in  vjard  to  the  iing^  ^^J^r,/- 
which  lands  arc  ioiden  of  other  lords:  now  if  the  other  lords  will  u^h»Li 
diltrain  the  tenant  in  dowej  to  do  fuit  for  ihofe  lands  which  (he  aftbt  king 
holds  in  dower,  (he  (hall  have  a  writ  to  difcharge  her.     F.  N.  B.  ft^f^ljj 

158.   (B).  fuchwrit. 

If  the  iMiliff 

•/•(bet  tarda  viltdiftnialiR  for  the  relief  of  die  heir,  oi  other  fernca.  during  the  diM'tlut  ibc  bar's 
Undt  mt  ID  the  king'i  tuitody,  or  in  the  culloJv  uf  hii  committee.  And  it  final,  that  be  mi)'  foa 
ituiniEdiitdeduauchcloidhinifdf,  13  wcllutDtbeUiliifi,  oruatoihcmboLh.  F.ti.B.  1^9.  IJ^\, 

3 
war 
tlbei 
lor<! 
bail 

4 
Ihal 
ting 
the 
•SS 

s 


fer* 

fun 


(G)    Pleadings. 

\.  ^^  t  emtra  firmam  fes^amirtti,  the  pliJntifT counted  upon  the.  t  B<^'n  ^■- 

*■  deed,  and  the  defendant  demanded  oyti  ;!icreof  j  but  <;ot:lrt   Krgiiih  ti- 

not  Wc  ii.  ■  F.N.  B.  16 J    (H)  cites  Mich.  3  E.  2,,  f  AiVion  fur  Xil'oaTfBr 

le  Cafe,  c.  K  Cafe,  5- 

Sncdie 
f.-ucbd^tiiia  tiw  the  litte  AfttMi  i'w  le  Statute,  it;.  vJicre  tkc  ctfi:  iij  \ai  iiiifeUdui,  "' 


4t  £)Uinmacs  jptoceetifngcr. 

<oatn  rortnim  rcolTiincnti,  itiinft  B>  ft  E.  hi>  Utat,  ind  counttd  that  they  dlAnind  him  to  do  TbU 
(0  thecouit  in  C.  igilnn  ibE  fonn  of  the  feofFment;  whenii  neither  he  nor  hiiinceUnn  h*d  ufr4  to 
4a  fuit,  tec.  The  defcndinc  ptiyed  thit  plijoilff  Hiew  h>i  deed  ;  b<it  it  wit  faid,  that  he  oD|ht  not* 
Then  Ibey  faid,  that  the  plalnlllF  held  0/ the  hid  B.  and  E.  at  of  the  gift  flfE.  and  of  the  heiinge  of 
C.  by  fuit  to  the  fiid  couit,  whereof  the  tnuilai  of  C.  wai  ftiied  before  the  [time  oQ  limiliixin. 
Tbe  plainiifr  replied,  Not  feii^  before  the  [time  of  j  limiutioD  j  prift.  Wheieupon  the  defesiuu* 
fnrcd  ad  of  C.  M  wbam  (he  rcmCon  watt  "<'  had  it. 

1.  Avowry  bjf  the  lord  of  the  hundred,  inafmuch  as  in  the 
fame  hundred  the  plaintiff  Md  a  houfe,  by  rtnfin  of  vihick  ht  enuti 
fuit  to  tht  hundrtd  de  tribtft  frptinuims  iff  tres.  Sec.  and  alleged  feirin 
in  him  and  his  anccilors  in  £of  ]  the  tenant  and  his  ancellors,  time 
out  of  mind.  And  fo  fee  that  he  did  not  allege  tenure ;  for  fak 
to  tht  hundrtd  it  without  tetiun.  Br.  Suit,  pi.  (J.  citts  11  E.  3. 
Fitzh.  Avowry,  loi. 

3.  CelTavit  that  be  held  by  certain  ferrices  and  /iil  t»  hit  nurt 

at  D.  held  manually  at. Michatlmas  and  Eafter;  and  by  the  opinion 

C  43  J   of  the  Court  this  may  it  intended  court  baron,  though  it  be  not  fuit 

dc  tribus  feptlmants  in  tres,  &c.  for  fuit  may  be  as  it  is  referred  at 

fie  camHencemtnt  of  the  tumtrt.    Br.  Suit,  pi.  8.  cites  21  £.4.  3;. 

For  more  of  Suit  vi  Court  in  general,  fee  COpp^oUt^,  CiniCt)f( 
and  other  propel  titles. 


'£ilyteforiiti 
them;  and 
nplaint  had 
fuch  a  day, 
r.ot  appear, 
B.R.  The 


For  more  cf  SuroTiarj-  Prticoodings  in  general,  fee  otherpr^tf 


(    4«    ) 

/feummoitg. 


(A)    To  Ibt  Piifon.     In  wtiat  Cafes  it  (hall  be  to 
the  Perfon. 


I.  TN   auart  ImftJit  it  Hiall  not  he  to  the  perfon* 
1  «■  4-] 


Hi    Tilt  leriff 


lb  tdtaJint  n  fir  cbmrtb  it  mnariimfitil  f  per  Marnn.     But  Dtnlijr  uid  CoR.  coa»i'     Br.  Retora 
*  Briefi,  pi.  loi.  uxa  1 1  H.  6.  3, 

The  funmioni  upon  ihe  iirll  will  majreithtr  be  mtde  M  ibt  church  door,  or  n>  Che  ptrfou  of  ihc  de« 
ftnlut.    Sroinit.  ijS.  Adod. 

[2.  Nor  in  writ  of  Mt.      11  H.  6.  4.] 

3.  It  was  agreed  in  lurk  of  annuity,  that  if  the  (lieT  iff  yum  wow 
iiw,  wio  /iW  nething,  liy  his  per/on,  and  returns  him  fummoned,  it 
iS  well,  though  he  nas  no  land.  And  this  is,t!ic  reafon,  that  in 
fome  ^ions,  as  in  annuity,  covenant,  &c.  at  this  day,  fummons 
was  the  proceCi,  had  he  land  or  not ;  bccaufe  if  he  has  not 
bnd  *hcre  he  may  be  fummoned,  he  may  be  fummoned  by  his 
perfon.     Br.  Summons  in  Terra,  pi.  i.  cites  33  H.  6.  42- 

4.  WTw 
or  ielBoQs 

gamiflimci  [  43  3 

fliallbefi  "* 

dtcs  c  £. 

y.  lajt  Br.  Scire 

aoiis  flial  Ficiis,  |J. 

But  Towr  s!  c"" 

quod  nota 
t^  other. 


(B.)    - 

[I.  iNt 

*  rf^.'fi.iflrf,  though  he  bf  not  icii.i:;;.     10  H,  6.  i2,b.  "ii-H. 
6.4.  i3  £.  3    57.  b.  a;  E.  3.  .to.  b.1 

uiTT-.f.'M  perbni.  J^■■.^7•^l»  ioventui  fufri-  :n  ■■o-'"  "i  <^»  ''»■''■  ""->  Mft*  ■  ■•  <<{'■■■■■. 
i-vio";.  luHUi^jti  vl  Awr.icil'iJio  Am.  in  "  i—'-  -•'•■■■'•  J-  •;■■■  <■■  '^'^  ''■:  ■.!-i,.-p.i  -J 
-.-^It«ftcfiK.-!tnfcbM.cjn  <- 


'  'ii'niiMau^t  iiili9b:u>'-erft(^:  i.UiiM:btT>r.'i.i<  ^..).  C-.A 


m' fed  feodum  CLiwfii.     :.,j   '■■■-,.  ^.    '..   ;■.;.,■.  I    -.J.--— ftafl.  I 
All  Ii  rcuir.ncJ  wiiliin  '.>i  ;iei;'  .tt "j  i.i  BrJ.i''-*,  »n.l  nut  ,ii  ristj. 


■■  XX,  ■       "    '        '    .t 


A  Jii;.! 


43  Summon;. 

I  nnrdcd.    Br.  Sommani  in  Ttnt,  pi.  ij.  citei  1 
"^"[^""'fr        [2.  So  in  a  mortdancfjier,     jo  Aff.  8.  adjudged.] 

Mt^M  Hit  lamtt^l  •ny^i'^^  ii"nm:<a  ai  fi^uadam  fmul'iffuri,  and  thrjhrrif  rerimtJ  nitU ;  ind  by  ■  j. 
vice  of  ill  ihe  juflkei  ic  wji  iwaidtd,  that  he  Ihould  be  runiinoncd  in  tciT)  petiti,  quod  nou.    Br. 

SotninODt  in  lent,  pi.  j.  cites  44  £■  3>  ij. S.  P,  Bt.  Ibid.  pi.  jj,  cjta  50  AfL  S.  ud  ytt 

inothci'i  fianlcteiicmeiit. 

!ee,(C)  pi.  ["3.  So  [n  n^ze,  the  fummons' fliall  be  upon  the  land  in  plaint. 
i.ci«.s.c.  J,  H.  6,  3,  b.] 

See  (C)  pi.  [4.  &>  Ihall  it  be  in  o^ze  ef  mortiaticcjlor  t  yet  no  land  is  de- 
ft.citc^s.c.  mandcd  tlicreby.     11  H.  6.  4.] 

[5.  Siifftf  law  in  i,  juris  utrum.      11  H.  6.  4.3 
j6.  In  wrri  of  error  again/}  the  heir  of  the  recmteror,  he  ought  to 
be  fummaned  in  the  land,  though  the  heir  has  nothing  in  the 
land ;  for  he  is  privy  to  the  recovery,  and  this  writ  is  to  defeat 
the  recovery.     10  H.  £.  12.  b,] 
•  S.P.Aod       [7-  In  *  przcipe  quod  rcddat,  or  f  Other  aBion  vjhieb  demands 
grind  cape     fht  land,  if  the  tinatit  has  aid  of  him  in  rever/lon^  he  fliall  be  fum- 
i^^d  in    monctl  in  tl»c  land.     10  H.  6.  la.     11  H.  6.  4.  b.     38  Aff.  18. 
ten*  petica.  adjudged,  25  £.  3.  37.  b.  adjudged.] 

mont  in  Tern,  pi.  4.  cim  11  M,  4.  14.  per  Sliiene.  — ..  .f  In  pin  fttias  nf  Ia*i,  the  Inunlftr 
Ijft  frajid  aid  1/ him  in  mitrjSt*,  and  had  it,  and  fciit  Taciai  ilTued  to  mm  him;  upoo  which  the 
Aciiir  letumed,  thai  he  in  nrerllMi  hai  nothiag  in  thii  count]'  but  the  iCKrlian  of  thoie  icnemcdti  ia 

"a  pcdca ;  quod 


DMi.     And  it  wai  u 
tenant  («  lif^     Br. 

(i(„S.  C S.  P. 

th(p»]pui  laid  an 

Summu 
And  ye 
a.    Br.: 

:e  found  for  the  king  upon  which  1 
ni  in  Teira,  pi.   11.  cl tea  38  AIT. 

Sommom  in  Tcna,  pi.  ifi.  uto  4; 

*e  firft  fei 

iS Br.: 

iguodDoU; 

;E-3- 

re  facial  ilTued  agalnft  ibi 
Retmn  de  Brief.,  pi.  ril. 
,  but  the  rercriioa  vai  t* 

her  apar- 
\  other  her 

en  them. 

•[44D 

ght  to  be 
;  J  for  he 
laioH. 

Br.  Sum. 
Tem.pl. 

ought  to 
ugh  it  be 
It  it  is  to 

Br.  Rx loin 

Ctu.  alui  Oial:  ^Ibic  v 

It  Brooke  b><.qDdd 

■ithoi:!a™-ccmiji-. 

.^n 

bci 

jauf;  i^  mH 

be  that  he 

land,  be 
U  not  theoif  cunt,  ■nd 

fii.   Jin!  u{I(evwi(t  -;  ■••  in  ■H'.it  oi  tavmaitt  upim  leaf*  for  years  i 
tor  tivij  is  pi^rfwiiL      ic.  X^.  '»     ■  -.  b.] 

[73.  'In^fan.r  }'jv  ill  a  p!r  piajhvitia.      f  o  H.  (5.  12.  b.] 

[13.  Thi  fsNs  Jaw  in  ^'-  ^//cw  redd:tuin  reddii.      10   H.    (S. 
i2.b.]  _^       ■         ^  „ 

[14.  Ihc- fiimt  iiV  \a  •aari'atily  of  eharttTS.      ioH.6.  13-] 

t»5-  In 


©umm9ntf.  44 

fij.  In  a  quid  juris  clamat  the  fummons  lliall  be  tti  the  latii  ef  la  ji.;j  jurU 
•whifi  tbijine  wtu  levUd.     3a  E.  3.  28.  b.]  'aa'-'n  s    ' 

AeiKt^arcd,  ami  the  flieriff  relumed  thjt  the  abtr  ii  tlirkus  taijicitlui  nnteieni  /aicam/n^m, 
lai  dlBiitt  Ibtll  ISus  iaio  the  lame  Usd  u  cbe  fine.  Bi>  SDolooin  la  Tciii,  pl.  li.  ciKt 
jl  £.  ].  iS. 

[l(S.  In  a  virit  of  right  of  adiMvfort,  the  rummons  oUght  to  be  Bn  Rswni 
m  the  glebe  of  the  church,  though  the  patron  be  not  leifcd  of  it,  be-    ,'  ,""'■ 
caufc  it  is  in  demand,     ii  H.  6.  3.  b.]  ciiei  ?i.*c. 

[17.  \n  qtjore  impedit  againft  tht palran,h.t^3W  nelhK^vimmon-  S«<tA)pl.i. 
cd  in  the  church  1  for  this  writ  does  not  demand  it.     Dubitatur, 
iiH.  (S.  3.b.] 

[18.  In  aflion  of  wq^  agaififi  a  {effee^  if  he  be  nctfafed  oftkt  In  «ftj,  If 
land,  he  Qiall  not  be  fummoncd  in  the  land  1  for  it  is  not  in  de-  ''"  '"^'  f 
mand.    Contra,  12  H.  4.  4.]  i""be"- 

bimAiU  be  dittnined  in  Mm  pnju  in  wiAe,  »«  iimr.  Bi.  Sornmooi  in  Tern,  pl.  4.  clici 
iiH.  4.  4.  PtrSltiene.  ——.CiMirt  in  wtit  of  wifle,  jtoj  imuili  (vr  thii  ii  land  oF  anothei 
nu.  Id  which  Obe  tenut  ww  bw  nothing.     Br.  Somnwni  in  Tern,  ft.  4.  cicei  11  H.  4.  4.     Pa 

[19.  If  a  toW/  be  brought  in  the  eounty  of  N.  and  the  tenant 
voufhei  y.  S.  tt  be  fummoiied  in  the  county  of  K,  and  after  the  entry 
into  the  u-armntv  by  J.  S.  the  parol  demurs  ^uithout  day  by  demife  of 
the  king,  and  the  demandant  fues  the  re/ummons  in  N.  and  the 
vouchee  is  returned  nihil,  he  fiiall  be  refummoned  in  the  land  dc' 
mandcd,  becaufe  the  vouchee  is  tenant  thereof  by  the  warranty* 

1 1 3. 13.  b.] 

20.  If  the  parol  be  put  without  day  after  the  entry  into  the  war-  Upon  n. 

«(&/,  he  IhaU  ,„„,d  ,ia, 

Tena,  pi,  24.  .L.J,f,»t. 


21.  Contra  i 
is  not  tenant  11 
cite*  1  E.  3.  S 

32.  In  attaii  jtiirlin'm 

rifioi.duti.,  it::;?/ 

fncd  there  J  qi  fi„-fi,ia, 

21  E.  3.    18.  hue   UlL^i 

n  poiti,  pl.  »,  titei  43  E.  3.  Jg. 

13.  Upon  VDOcho:  the  tman:   traj>:d  thut  (he  ■:..,■•.,/'/"  ;■■  /wi.^)-     [  45  ] 
iwR'ii  in  this  ea^hi^  Hud  two  othirs,  and  the  iie;}ht>:dua'  fJ,  ikjt  be 
hud  ijeti  in  tUt  county,,  atid  pr,'»ed,  ihaf  he  hcfiimmimu  ilien  miiy, 
et  non  allocatur;  but  the  prayer  of  the  tenant  was  ^'-anred.     Br. 
n  T«ra»  nl.  19.  cites  2 1  El  3.  37. 

E  a  24-  iVAvf. 


Jki^.: 


45  %ummatttf. 

«4.  Prteipe  qi/nd  reddat  in  the  county  of  Wlitt,  at  the  petit  ape 
the  tenant  ailtged  imprifenment  at  D.  in  the  ccuntj  j/"  M.  and  fo  to 
ifluCf  which  paiTcd  for  the  tenant,  by  which  the  demandant  brought 
attaint  in  the  county  of  M,  and  xhtfheriffs  rtturmd  the  tenant  nihil) 
by  which  fummons  was  awarded  in  the  county  of  Wilts,  where 
the  land  is  j  and  the  inqueft  was  not  awarded  by  default.  Br. 
Sommons  in  Terra,  yl.  ao.  cites  42  AS".  14. 

2i;.  In  formedon  the  tenant  vouched  the  baron  l*f  feme,  who  <'«- 
ttred  into  the  nuarranty  and  pleaded,  and  after  made  default,  and  aftet 
petit  cape  in  terra  petita  ilTued,  fii.  Sommons  in  Terra,  pi.  j, 
cites  19  H.  6.  51. 

26.  Though  in  fcite  facias,  and  in  habere  facias  fdftnam,  the 
fummons  Oiall  be  upon  the  land ;  yet  in  debt  upon  a  rccovety  of 
damages  in  writ  of  entry  fur  diflci£n,  the  fummons  fhall  lie  to 
the  perfon.     Per  Portington.   22  H.  6.  38,  a.  pi.  7. 

27.  In  aSlion  againfi  one  as  heir  the  fummons  fliall  be  in  the  land 
vihich  defcended  1  but  otherwife  it  may  be  in  aity  land  whatfo- 
ever.     Pin,  Law,  86.  a. 

S.  P.  Id  28.  If  it  be  to  recover  the  franitenement  ^  the  land,  the  fum- 

t^mt,  lod  moQS  fhall  be  in  the  fame  land ;  otherwilc  if  he  makes  default, 
(^J(  -^  ^  he  may  at  the  cape  wage  his  law  of  non-fummons ;  but  'f  h*  op- 
fna-imiiit  penrs,  it  IS  not  material  in  what  land  he  be  fummoned.  Fin. 
uhir  Und      Law,  8fi.  a. 

dnund,  ani  ippcui  It  the  fumlneni,  be  Oiall  not  hint  it  for  pin ;  Tar  io  whatlbeTeT  lind  he  it  IbiB- 

RiiH)«l,  to  thil  he  tppcui  ic  it  (uHiclent.     Br.  Soniraoiu  in  Icna,  pJ.  7.  ciiei  37  H.  6>  36. 

And  Brooke  Tay),  it  it  Tiid  et(ewliti«  thit  rumoiuni  to  llx  pnroa  it  fuAcicnt,  but  bjr  tbU  be  tikM 

(Oiiiruice  of  the  lind.    Ibid. 

39.  Judgment  by  default  in  do-wer,  and  Upon  a  writ  of  enquiry 
as  objeifled 
;  fhcriff  ap- 
rn  mention 
ught  to  be, 
that  he  did 
appears  not 
nnuns  vm. 
It  the  lands 
h  of  any  of 
It  there  are 
was  made. 
it,  and  that 
itc  circum- 
s  impofliblc 
lace  of  the 
mamffatiOi, 
A,  that  the 

vords  .Vtiimii.o*  for.r.MTL  Uituti,  mend  Sir,   ,An<]  Roll,  Juft. 

I'aid,  that  jireclb-miimi  -fi  crepLict  wat  ^od  in  ijh     Siyl-  67.  Mich. 

tv  Car.  Thyrn  •■. 'l'hv>''--  '     ' 


./ 


liit^ 


^ummonff. 


(C.)    Summons.     By  what  Thing  it  ought  to  he, 

[t.  I N  afffi  AtacTiment  (hall  be  made  of  any  thing  upon  the  had. 
^   II  H.  6.  3.  b.j 
[2,  But  net  of  the  land  itfelf,  becaufc  the  Jand  is  not  demanded 
bj  this  writ.     II  H.  6.  4.  Tlx/ame  law  in  a^/e  of  martdawcftor.'y 

3.  In  precipe  quod  rcddat,  if  the  tenant  vouches  the  hijbop  ta 
narranlyf  part  ff  vihofe  temporalttei  ii  in  the  hands  of  the  king,  he 
(hall  not  be  fummoned  in  his  temporalcics,  fo  long  as  any  part 
of  them  remain  in  the  hands  of  the  king,  though  he  has  fulE- 
cieat  in  his  hands  whereof  to  be  fummoned.     £r.  Sommons  in 

Tcm,  pi,  17.  cites  38  E,  3.  39,  ^ 

4.  Attachment  fhall  be  by  a  mere  chattel,  which  Ihall  be  for- 
feited fajr  default  of  the  party  ;  but  it  fhall  not  be  chattel  real,  as  a 
leafc  for  years  or  ward  of  body,  nor  ty  apparel.  Br.  Attach- 
ment, pi.  4.  cites  7  H.  6.  9.  per  Bab. 

5.  In  aflife  the  defendant  pleaded,  that  not  attached  by  15 
days,  and  the  bailiff  war  examined,  who  faid  that  he  attached 
him  by  gUhe  of  the  land,  and  becaufe  the  attachment  ought  to  be 
made  by  maveablei  or  by  pledges,  or  by  a  thing  which  may  be  forfeited 

toutlinory,  and  not  cf  glebe,  which  is  parcel  of  the  franhenement, 
reforc  new  attachment  was  awarded ;  quod  noca.     Br.  At- 
tachment, pi.  I.  cites  27  H.  6.  2.  &  26  H.  6.  Fitzh.  AfTife,  14. 

6.  In  fcire  facias,  againll  patron  and  incumbent^  upon  a  re- 
covery in  quare  impedit,  if  the  incumbent  has  no  lay  fee  where- 
by he  may  be  fummoned,  the  fherifF  mud  fummon  him  hy  his  per- 

7.  e,    Br.Reten 
f,m,qg  jj    dc  Biicf,  pi. 


anothi 
Soma: 


Uw,  ge.  1, 


Roll  ftindi 

d>i>ide4,  but 

[I-]  [  t.    witboot  wlf 

[2.'  5.   But  there 

I.b.  Cl^.1' 

Kibcktft;  ind  irinf  nf  ibrm  do  not  that  ivhich  it  r;  rctui 
ciecutcdultuj^titca  be.    F.  N.  B.  97.  (C) S.  V.  Fin 

[bcduDinJ.      ■   "■  -    -    "      J.  JCT  ^n  iljc  n™  notes  we  v'-\  cif   *:  M.  j.  i.   ,0  ;:.  j. 

17 So  1  '■■1.  ihi.  ■,-:.:ii  *is.>H  the  l-rd  ir  :hr  i'iin<:  lirrc,  fw  ihc  l-iat 

[;v«r«,  but  luli  -:WKt.     r.  JI.  F.  9;.  -'Ci  '0  the  ««no«;  [h=rr  (c; 

t  u  j  t.  1  -  21- 

t     l.C.  -.■^E.iN.fUiaJbr*.  Hsydci,  f^iy^  Lhere  mua  he  -  Cum. 

n»ri<n  ,i  1  t>-,;.ii'. vl  fuinn„jl,l  l>y  ono  onTjr  ii  rjn  rufKi'.;..!, 

ubW.  ihi  Si  ;,.■  i.'iwlf  i----  wo'ti  fa  fill  'litre  mutt  M  mj  m  t;ie  \.tA,  . 

llni  IB  1i«  ,  xA  ttyitri,  jtid  oibti  eiicmnlljiicci,  when  thejr  Oiii;  ac  Fx- 

iic)scd  b;  tj  >,.  V.  (.  j.  ■■  ■'■  Ji4fl.  Ub  J.  c'u.  fi.  f.  j.  [>.  jjj.  t.  J]4. 


\ 


MkU&:v>  .. 


47  dummontf. 


{C.  3)     Summons.     In  Real  AfHom.     How. 

Thlift»tute  I.  28  E.  I.    JN  *  fummoni,  and  \  aitathmenti  in  %  plea  of  laai, 
wiiniHJc  4.  cap.  IS-        the  fummoni  and  attachments  from  hemejorth  fiall 

•/■  (1^™ -"  '■*"''"?'  S  ^he  term  of  1 5  days  full j  at  tie  haft,  according  to  the  commtn 

m^/m,  u  law, 
ij  [he  «. 

f'ttt  *oril«  of  tf»  ftitute  it  ippun.  contriTy  to  a  fuiHen  ind  mlfcontiiitd  opinion  in  out  boob ;  for' 
Cluitill  (tiih,  rummonebitur  per  iniennJlum  ^uindecim  dicrum  id  tninui.  And  ihcmitb  igneth 
Bndon  and  Bticton,  ct  li  ifcun  folt  itfonahlcment  Tuinnion,  il  doit  anr  tfKiC  dc  i ;  jmn  >I  tatjna, 
it  Coy  gitntr  de  fon  rtfpoai.  And  fieti,  [lib.  6.  cip.  6.  f.  it.]  tilth,  uc  ctiam  Tufficit^nod  Cosi- 
nonitio  Alt  ad  ftitim  nfpondendDm,  fed  dtcct  quod  quilibct  hibtit  tcinpui  i  j  dicrum  jnle  diem  lilit. 
tc  (i  rummonitm  minoi  fpitium  hibuciic,  pta  lilegitimi  debet  repuMti,  nlli  in  ciuGs  rpeeiilibu 
funt  oulc  mertilorum,  &  cruce  lignaloiuai,  &  hujurmodi  ijugc  inliiniiim  defidcnnt  dc  celeiii 
If  c,  And  all  thefe  luthon  mote  bet'oie  the  miking  o!  our  aft.  And  the  auihor  of  the  Mitror,  Ihu 
wrote  of  Ibe  Inclent  laws  of  thlj  t;ilni,  rpeaking  of  the  time  of  fumniDns,  faith,  et  reafanible  RJpit  it 
nwrm  dc  i5Jaun  de  putveire  cefponi,  &  d:  parer  en  judgment.  And  the  ciufe  wherefore  tbe  com. 
nod  liv  ftt  down  the  certain  time  of  isdayi  wis,  for  that  a  dij'iJDutDey  it  accounted  in  liwio 
Ciilet,  ration^ilii  diet)  conftat  ei  viginil  miliiTibut ;  for  dicta,  both  in  the  commaa  and  citU  law,  Gf. 
nifiei  ■  iij't  jourr.ey,  conlinet  Irgdii  dieta  viginti  miliirti.  And  therefore  ■  5  dayi  wis  iccoDnted  b)r 
the  Comihon  law  1  reafoiiiUe  time  of  fammont  at  itticbment ;  within  which  time,  whettfoeter  the 
court  of  juillee  fate  in  England,  the  paitT  fummoned  or  iRiched,  wfaetcfonei  he  dwelt  in  Eaglaad, 
■fore  the  king't  writ  did  come,  might  per  pisdidat  dietu  compuUui,  bjr  the  Cud  account  of  diji 
journiei,  appeir  in  court,  &c.  1  Inft.  567. 

4.  Co.  Litt.  ■}4.  b.  S.  P. 

The  reafon  of  thefe  long  delajri  giTen  in  teal  aflioni  wu,  [the  iccovcry  being  fo  dangetout)  that  tha 
tenant  might  tbe  better  provide  him  both  of  anfwer  and  of  proofc.     But,  by  confent,  they  miy  uka 

Other  than  eommcn  dayi>     Co.  Litt.  134.  b By  alTent  of  thi  pattia  a  Ibona  day  waa  g'mn  ia 

precipe  quod  Rddac.     Fitsh.  tit.  Jonr.  pi.  17.  eltei  Pafch.  41  E.  3. 

*  In  1  writ  of^«itf«raM<»«  i^tvin  at  the  fui:  of  the  defendant,  the  m-it/difiiet^c^i^mw. 
rruli,  jMtdfit  ttrtm  jujlitarm  n^rit  nfmi  W'JlB.-taTi  dir;  ihete  ought  to  be  a  warning  by  1$  dayt, 
/br  that  thii  (die  querenti)  ii  in  nature  of  1  fummoni,  and  fo  the  wilt  otvtnh-ifti'  fir  ritumhi  y  * 

)(lii*«ri/iffi^«i;M<itrii.^Wrw,  andthelikc.     J  TnS.  567. 
Thii  >£ 


■f  And 

Inlffife 

.wbo&w.ti<V 

tuehoentH^b 

«.  jr  15  ^ 

rded,,uodno«, 

»r.  Atuel 

j.r 

.uiiiroKTaM; 
nri,  between  ibf 

trtte  and  1 

in  the  origiml. 

Cught  to  b 

+  4-D 

,  (bit  fi)  it  il  ia 

fiber  jgdl. 

thinbumaiot^ 

"^s^tC; 

layoftterettw 

(null  be  ic 

In  t^e 

'refence,  J  w 

iingVpn. 

lencr,  i^  3 

by  Sir  GuilJiim 

See.  ch",  ^ 

Jifftifi'  tela  it 

j;.  n.  A«- 

...  J.-'p 

r  k  tbC  .Ifli^r  ^ 
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eummoitjr.  •4J 

— ii'lJW  for  Ac  iMnminf  Vf  die  jaiT  ■rej  nt  fcivi  1 5  Jifri  IchRCn  the  t^fle  anj  rhc  r-tnin  ;  ni^, 
ihccBCrj  DUf  bcldco  immoutc  nnil  inik  jurats,  &c.  i*i  i/llic  InOiflincDt  be  i^cia  i»  4Mir  ■  ■•■"• 
amxtt,  aJ  ramtvtd  init  B.  R.  that  ought  to  be  ic  diri  between  the  teft;  of  ihe  leniri  Ik'  and  [be  it- 
-  tam.     >  InA.  568. 

fi^ijjti I  a/"  (fH-  a^  rfnDU'rfuj  <n  cale  of  tnifon,  fel?D;r>  mirprifion,  treTpiri,  ftc.  rrp  ihtpri- 

fmtt iht  jimi  itj  lb«)  mrd  the  venire  lie",  »  by  diren  precedenti,  ancicDi  >nd  Jjle,  iTu  Ippeiti  •  *■( 
dx  coniiuffiaaen  m^  ■4ie  >  frutfi  in  ftrttmm,  aaJir  thrirf,al,,fiir  iti  ranniing  t/aji,ry  immi. 
Stnfy  ibt /mm  Jfy,  if  ^  in\l,  r  my  Jty  e/ur.  Aod  liittmit  j-Jtait  tf  [ast  Jchv.ry,  o,  jufticea 
ifftttr,  mi}  XT)  the  piironct  the  fjinc  dagr,  or  anjr  day  lAeii  bin  ntid  •m  wuii  fnf  fi'ni,iiljr  prinf4. 
F«(  ihe  junket  sf  gul  deliieiy,  Md  juilicei  of  the  pewe,  mike  i  general  piecept  lo  pucliRKni  ua<l<i  ■ 
their  fedi  Tar  the  funnuDi  of  the  (elTiaoi,  and  for  mum  of  juiiei.  Ice.  and  ihercfine  iny  pi'Ticnlir 
ntccpt  ii  not  requifiie.  There  wH  1  geoenl  fummont  made  40  Aiyi  before  the  CnioK  of  ihe  jutticei 
locfR.     ijnft.  ;68. 

I  The  ptiDtal  book)  le»e  out  ('ir  hiferi  itijiflun  iftht  ctmrnia  tiachj,  which  ou^C  W  be  added. 

2.  S't/ummimiiio  omnino  dediHa  (it,  &  petcns  fc  teneat  ad  dcfat- 
lam,  vocandl  ivint  fummonitores,  ut  tcftificcntur  fummonitionjm, 
&  cum  diligentur  examinaii  catKordes  inveniantur  fumm'  tcnitican^ 
tes  tunc  primo  vadiat fummonitus  Ugem,  per  quam  fe  dcfciidat  con- 
tra fummoaitorum  tcfliRcatioaem,  &  non  folum  quod  fummoni- 
tus  non  fuit  in  propria  perfona,  fed  quad  nulla  futnmonitio  venit  ad 
ip/um  tue  ad  doTTium  ntq:  adfamliam  per  quam  inde  fuerit  pramu- 
nitua  ante  diem  litis.  Si  autem  fummonitores  in  probatione  fum- 
monitionis  difcordcs  inveniantur,  nan  habeVit  fummonitus  neceiT: 
ultcnus  dcfendere  fum'  fed  dabitur  ei  alius  dies  in  cur.  nili  tunc 
gratis  volucrit  refpondcre.     Fleta,  lib.  6.  cap.  6.  f.  12  &  13. 

3.  Summons  upon  grand  cape,  and  other  fummons,  fliall  be 
ftrvtd  15  dajj  before  the  firji  day  of  the  return  of  the  lurits  t  but  15 
days  More  thefiurib  day  of  tbc  return  is  not  fuiikient ;  and  be- 
caufe  It  wanted  4  days  of  the  15  before  the  firll  day  of  the  re- 
turn,  the  demandant  could  not  recover  feiGn  of  the  land.     Br. 


4?  t  dummotiif. 

reafon  h  muft  be  of  tiis  own  proper  goods,  and  not  of  fuch  as  «r«  _ 
lent  or  pledged  to  him.     And  the  (heriff  may  cither  taie  them* 
with  him,  or  leave  them  with  the  party  as  he  pleafe  j  but  be  it 
which  it  will,  the  property  is  not  out  of  the  party  till  he  mokes 
default.     Fin.  Law,  94.  a.  b. 

9.  To  prove  a  fummons  of  the  tertant,  there  ougil  to  he  i  or -^ 
*  C  49  ]   <^''"#'-     Co.  Litt.  6.  b. 

SoeDifteit  lo,   ^^  Et'iz.  cap.  "i.  f.  i.     For  the  avtiiiing  of ficret funutleti}  ii% 

(^JfJ-  '■  all  real  aSuns,  lailhout  convenient  notice  i>f  the  tenants  of  the  fretbaidt 
riib  txi'fft'  ^'  ''  "^  ordained  and  enoBed  hy  the  authtirity  of  this  prefent  parlia~ 
Uia  I  tcan'  menty  that  after  every  fummons  upon  the  land  in  any  real  a/liany  14 
tl'wjTt^^  '^"J"'"^  ^'°fi  ^d°"  '**  day  of  the  return  thereof  proclamation  of  the 
the  pirifli  IB  futpnans  fhali  he  made  on  a  Sunday,  inform  oforefaid,  at  or  near  to  tbt 
ufual  door  of  the  churches  or  chapel  of  that  btvin  or  parijb  vihert 


jnt),  claniatiiinfo  made  as  aforefaidjball  he  returned,  together -with  the  namtr 
the  protli-    a/"  the  fummonert. 

ouKht"tote  And  if  fitch  fummons  fhall  not  he  proclaimed  and  returned,  aeeording 
tmie  in  ihc  to  the  temr  and  Mieaiiing  of  this  aS,  then  no  grand  cape  to  be  aviardej^ 
church,  in  hut  an  alias  and  pluries  fummons,  as  the  caufefbaU  rtquirs,  until  a 
S^nmT« if  /""""ons  and  proclamation Jhall  be  duly  made  and  returned,  according 
ilJthepiiiib  to  the  tenor  nnd  oieatiing  of  this  ail. 

Couni;  ;  ind  ibt  OKriffoftlic  county  whtre  theaiigiDil  wiit  i>  brought,  diill  make  the  prodimitloa 
in  ihe  olber  county  it  the  church  there,  uil  hu  TuiEcienc  wanapil  to  do  it  by  <tai  Tild  llitule,  chough  he 
benot  AerifFofthe  county  where  the  church  ii.     And.  ^^^i.  pi.  lib.  THr).  34  El'ii.  Anon. 

J(f  if  there  it  ntbtrib  in  tbr  f^rfi,  (he  ruminoDt  by  the  comnioii  Uw  ii  futScient}  for  it  «»  not 
the  intent  to  hue  rummoni  at  the  church  where  there  ii  no  chnrch  ;  tnifi  it  fcenu  wheo  tbetc  ii  ■■ 
JtmHM  nerfriyiri,  meane  between  the  delivery  of  the  mrii  t*  the  Ibeiilf,  mi  the  reium  or  tiine  limited  ia 
Ibe  Ihtute.     And.  17a.  pi.  1S6.   Tria.  a  £lii.  Anon. 

Si  if  tbie  larj  lia  im  itiifiiri.  and  there  it  mctunb  iimei'/iltwi.itii  fuScienl  to  nike  jHOcUma- 
tion  where  the  fhutch  ii  in  which  piriOi  the  rummDns  ii  made.      And.  178.  Trin.  54  Elii.  Anun. 
jisJ  J  C)ti»  i€  a  ctarcb  h  cvny  parijh,  piocliniKion  need  not  be  mwle  It  all  the  chorcbeti  but  if  it 

be  tnide  at  niry  ef  ibt  cturcbii,  it  i>  rufficieot.       Brown).    iz6.    Allen  *.  Waiter. S.    C. 

Hob.  ij].     Vtr that  the  procUmatioo  was  fuScieal.     lil.  In  imLtatinn  of 

the  «n*wM /«i>,  vHticiKinwBiilaf&atat.     adiy,  The  wordl  of  the  AuuM 

witifarffBaiiimg  vt  iimfKi"  niiiii  It  ibi  party  i  both  which  an  liiiified  in 

thii  one  Druc)iin  Ition  would  be  mifchie'ous ;  for  the  land  oay  lie  id  10 

iwn,  and  every  one  upoo  a  Sunday,  and  every  one  14  dafa 
I  there  .wai  ">  adual Ji^ma-a  riiKrnid,  but  only  lit  atmn  tf 
at  ii  lil  ihe  foim  at  ibt  iiumix  lata,  and  there  it  no  illen- 
mona.  Mob.  133.  Allen  v.  Wil ter. 
liMrJrtemrrrxs/dfUTHitbat  liinfufficient.  Hob.  lil- 
I  what.     Btowal.  116.  |.  C. 

dpe,  proclaniatian  nut  IiHbi||  been  nude  14  diyt  befote  (be  re- 
lacute  }i  Elii.  cap.  }.  (.\.  the  fummoni  wu  riturnbtitrtjl. 
17,  which  was  tai  G  Jaji  brf.re  ibt  riiara ;  the  Court  made  a 
rdr.  made  ablblule.  Biincrt  n.>Ic:.  i:i  ('.  B.  i.  F.aK.  »  Ceo.  1. 
itl.  in  C.  n.  1  IS-  FreenuD  v.  Canaan,  S.  C.  No  daftnc* 
,  It)-!  rule  w»s  "rw^f  -^i'luluitj  on  aftitlavii  offeivico. 

1 1  IE  fummoTW  in  r.'al  aftione,  the  fummoners,  in  the  prejince 
of  thepci-iioi.Ts,  itejen,  £flV.  liught  io  fummon  the  tenant,  ift,  ta 
}eep  his  a'jy.,  and  f/isrj  ;:  in  c^rt-iinty  to  render,.  £s*<.  idly,  They 
ougiil  in  name  the  name  of  the  demimi.'antf  Sec.  3dly,  They  ought 
to  tuiaie  ihe  laid  tu  demand.  6  Ilcp.  54,  b.  citCi  3  E.  3.  48. 
43  £,3.  yi,  a.     ec  E,  3    (.^,  h. 

5  12.    pjfcc^ 
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12.  Difi^Coriion-fuininonsinaforinedon  in  remainder;  die 
Jumamrrs  and  veyors  were  txamiaid  by  thi  Court,  as  it  wu  hdd 
thcf  ought  to  be,  and  not  by  the  cleriu,  vsbether  they  ^ke  tit 
vHfdi,  or  the  bailiff t  ami  at  xuhat  time  i  and  it  appeared  they  did  it 
^ier  futt-fot  z  and  by  all  the  Court,  the  funoinons  was  not  irell 
made.  Cro.  E.  4a.  pL  3.  Mich.  ^^  &  38  EUz.  C.  B.  Greene 
V.  AidcDC. 


^C  4)      Summons.     In   other  than   Real  ABtons. 
Good. 

I.  CUmnuns  to  appear  on  Friday  the  1  •]ih  of  April,  whtre  7uefday  6  Mod.  f  i. 

^  is  the  1 7/A,  is  as  no  fummons ;  tor  the  time  being  impofli-  S.  C  ic     , 
ble,  it  was  the  fame  thing  as  if  there  had  been  bo  fummons.  '°^'^'i^ 
And  when  one  day  is  fet  forth  in  the  convidion,  as  that  he  was  dicdSMoL 
fummoited  to  appear,  and  by  virtue  thereof  did  appear  on  Friday  37^-  '''""• 
the  17th,  &c.  his  appearance  cannot  be  intended  on  another  day;  ll(egf'g^ 
and  for  that  rcafon  a  convtfiion  was  ^uathed.    1  Salk.  iSi.  pL  i.  Kiniv. 
Trin.  a  Ann.  B,  R.  The  Queen  v.  Dyer,  Va^a. 


(C-5) 


Ntceffary.     In  what  Cafw. 
Real  Adions. 


I. 'ITT  HERE  a  ci^at  iSues  out  ^antiifrricr  court,  znd  no  funa- 

**     mons  was  iirft  iffucd,  falfe  imprifonment  lies  upon  the  ? '*^*^ 
anelt.     Vent.  220.  Trin.  24  Car.  2.  "   ~    "  "*" 
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pi^red,  or  <i'd  r.ot  appear,  01  <jOiud  not  be  ftuiid,  .0  !;'6  {ummon-    "' ''"'  *' ' 

Cu;  and  though  flie  uft  of  furli^'i-gfBt  ^/evt  '.he  oft'indir  (bould 

t«  WnYiCUd,  vet  tJiat  pnvil  be  tatcndcd  aiier  faui'-noDi,  that  he 
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50  dummotitf. 

may  havC'  an  opportunity  of  making  his  defence ;  and  it  is  abo> 
minable  to  convi£t  a  man  behind  his  back.  And  all  the  Court 
agreed,  that  of  common  right  there  ought  to  be  a  fummons. 
6  Mod.  41.  Mich.  2  Ann.  B.  R.     The  Queen  v.  Dyer. 

*  BnBini.  4-  An  order  of  baftardy  was  quafhed,  for  not  fettiiig  forth  that 
R«p.  in  B.    the  party  was  duly  fummoned ;  for  it  is  again/i  the  lain  of  Eng- 

g'^''*^  land,  that  a  man  fliould  be  impeached  vtitiout  notice  to  make  bit  de- 
af Ae  inmijince.    8  Mod.  3.  Mich.  7  Geo.    The  King  v.  Glegg. 

PiTch.  6  Ceo.  s.  cittttbecifeof  thcKing  V.  Gregg,  MUh.  ij  Geo.  i.  and  in  the  cire  of  th:  Kili« 
1.  HuLAMD,  Tiia.  5  Geo.  •■  ud  ihecift  of  the  Queen  t.  Sqaiie,  andiitlK  Klfif  t.  AlUogtua. 

5.  Where  a  mandamus  was  direSed  to  the  chancellor,  &c.  of 
the  uniTerfity  of  Cambridge,  to  refiore  Dr.  Bentley  to  his  acadendcat 
degrees,  to  which  a  leturn  was  made,  but  no  mention  therein  that 
the  doftor  was  fummoned,  nor  did  the  return  fet  forth  that  the 
pnetedifigs  tn  the  vice  chancellor's  court,  or  the  congregation,  arc 
tucording  to  the  rules  of  the  civil  law,  and  therefore  the  return  was 
held  ill,  and  that  therefore  the  proceedings  muft  be  intended  to 
be  agreeable  to  the  rules  of  the  common  law ;  and  if  fo,  it  not 
appearing  that  the  party  has  any  relief  by  applying  to  another 
Court,  this  Court  will  relieve  him,  if  he  has  been  proceeded 
againit  and  degraded  without  being  heard,  which  is  contrary  to 
natural  juftice.  And  therefore  a  peremptory  mandamus  was 
granted.  2  Ld.  Raym.  Rep.  1334.  Hill.  10  Geo.  The  Bng 
T.  the  Chancellor,  &c.  of  Cambridge  Univerfity, 

•  C  5*  !1  ^'  Eiccption  was  taken  to  an  order  of  fejjums  made  to  hinder 
A  fammoni  the  defendant  from  felling  ale,  that  it  did  not  appear  that  the  dc- 
■•**  ^^  fernUnt  was  fummoned.  To  this  it  was  anfwered,  that  it  b  trac 
in  in  order  3  fummons  had  been  neceflary,  if  the  ftatute  had  not  given  the 
ofjmflica,  fcflions,  or  twojuIUces,  an  abfolute*  power  to  put  down  alehoufes 
taTo*^  at  their  difcretion ;  but  that  vtiiere  they  have  an  unlimited  power, 
^&uM ;  hat  it  is  not  «ece£ary  to  fet  forth  any  fummons  in  their  order,  neither  is  a 
IfthcT^rt-  fiunmons  rtWj  deer-Healing, 
"^"''**'  or  the  like,  lu                                                                 is  ufual  to  fet 


the  put;,  it  forth  that  the  ]  3  in  orders  for 

^tr^''  baftardy.     ST  "    "' 

tim.   1  lA.  Rirm.  Rep,  1407V 
•ccordinglri  u  to  itt  not  bung  ni 


Uf^m^hU  baftardy.     8  ^  g  v.  Auftin. 

^     \\A.  Rirm.  Rep,  1407V  Mod.  377.  S.  C 


(D)      Summons.     Attachmenr,     By  the   Goods  ef 
wbor-r  one  maj  be  attached. 

Nor»d>      L'-  I  *'  ^-  has  g<'^i  -f  jf-  ir-  '•!<  pof^Jmn,  B.  ma;,   be  attached  br 
A^iMii-  *  thof'.  gi.)fd:*i  ■"'<';*  it  cli^-igtfd  to  rsndei- it  to  A.   riH.  4. 

tjchtj,  bJt     pj,_  \y-\ 

^""/"nii,  [.arty,  and  act  (t»d*,->le^l,t^  EWgO^^'-konowcd.     Br.  Atlnduocm,  ^..  %•>,  rirei  j;  H.  6. 

*'"  1%.  lo 


@ummon0  ailO  detierance.  51 

[1.  In  an  action  againft  baTon  and  feme,  the  femt,  becaufe  Oie  Fttib.  tic 
hu  no  goods,  ought  to  be  attached  by  the  goods  ef  the  harm.  ^^\ 
Comn,  7  H.  6.  9.  b.]  dui  Midi! 

7  H.  6.  J. 
ihuAcmiT  be  inacbcd  bj  tht  pndi  of  ihc  faron-'  —And  ibid.  pi.  4.  citti  Trio.  16  H>  6.  *c- 
turtiailj.— —  Fiuh.  tit>  Fortcilurc,  pi.  17.  S.  P.  i<tniincd>  citti  Midi.  I  E>  >. 

[j.  So  in  aflion  againft  the  fovereign  and  his  commoigne,  the  Fitch,  tie. 
{mmigtie  ought  to  be  attached  by  the  goods  of  the  fovertign.  ^|^''j  ^ 
7H.6.  10.]  (iicMklu 

I       '     -S.  P.  »c«irdi»|l7. 


(E)     Summons  and  Severance.     In  "what  Anions  s«  (i.  i.) 
it  lies. 

[i.  1 T  lies  in  action  of  nvajtey  becaufe  the  land  is  to  be  recover-  Br.  Sam. 
*  ed.     48  E.  3.  3«.  2  H.  4-  2O  ii»».od 


pL^.  [bli]  citnS.  C. S.  P.  Bi.  Wille,  pl.19.  eita4iE.  3. 11,  ii,..^^S.  P.  FurChewrle 

uidcih>nJiiia«iD,  and  the  adl ion  of  va0c  id  plea  roll  in  in  aOJoa  of  wiltc  bcCDght  br  I  in  Uw 
miit,  1  rcleafeofllKOM  ii  a  bar  to  bolhj  batotberwilc  itii  in  the  aatK\  for  there  it  but  bathia- 
fclF.    1  iDlt.  J07. 

[i.  It  lies  in  qaari  imptdit.     II  H.  6.  23.  b.  *  5;.  adjudged,  i'"*"'" 
t  SI  E.  3.  38.  b.]  Z"  jr. 

mta,fimrufc*U.     Cra.  E.  314.  pi.  t6.  Pifch.  36  Eli  i.  B.  R.  Pipe*.  thaQMen •  Br. 

SaunauaiK)  ScKOince,  pi.  11.  ciui  S.  C. In  quare  imfcdit^  1,  ifri<|f  «drr  <"  canr,  tboc 

Ik  ddcDdint  mi]'  plead  it  to  the  count,  ind  the  writ  Aallahita;  pet  Littleton  uid  otboi,  eadthnr  ttA 
■utbcfeNRd.     Br.  Caunt,  pi.  6fi.  citci  6  E.  4.  10. 
f  Br.  Snmaiwu  ud  Snctuice,  pi.  ij.  fiiei  S.  C.  ' 

[3.  But  the  other  (hall  have  the  futt  of  the  vthoie.    Contra, 


Sennncc, 
pi.  i.  ciCf* 
s  S.  C. 


..t 

^,g 

.c<- 

bit.  compani 

30  E. 

3.30. 

«E. 

3.2.1 

jtH.( 

..!..* 

!>■ 

.SiuBmo 

[!■ 

S,m. 

caufe  it  is  fc 

[6. 

Siitl 

[7- 

It  lies 

recover  a  wai 

rmii. 

lit.  Sr.-i 

iBJ«il 

«.rfch.r 

[sn 


^5«H  4  ,,.a,>H   ...„, 

]%.  It  ioe^  vjtXvin  quia  fi/rit  asmat,    4tf  E.  3,  gi.";  .-j.'itp. 

rfflcd'.  Rritmui  but  the  n.inri.it  vf  ibc  .7  Ji'^l  ae  dii;  wpiuitcftLcMbti,  lbrtlieuo^^Mlijl|],„[ 
Ic  caaptJiel  fi  Kt^m  to  m»  CI1I7. 

[9.   h. 


..d^**^* 


52  i&ummon0  anti  ®etitrance. 

[9.  Injhrgtry  of  faifi  dteJt  fummons  and  fcrennce  Aact  not 
K«.     18H.  d.  6.3 
•  5.  P.  Br.       [10.  It  lies  in  aflion  of"  dfhi  by  execulort.     10  H.  6.  2.  b.] 

Md  SeniiHce,  pi.  i.  cituijH.  «.  j -  S.  P.  ibid.  pi.  1.  citei  34  H.  6.  ]i,uid  ]1  H.  (.  19. 

■ S.  P.  loRrp.  124-  Pifch.  10  Jk.  C.  B.  Rdoun  t.  Rad. 

^""^/'k        t^"'  ''  '***  "*  aflion  of  trij^aji  by  execulort  ^  the  gteJi  if  the 

3  wc»Zri    '5*"^  '"i™'       14  H.  4.  29.] 

■giinnibs  [12.  But  oiUxrv/'HcM  \%\i  It  \>C  quare  bona  fuacepit.      14H.4. 

ud  dcclire,  Ihit  it  wis  I^  in  ibt  IiJImv'i  tifi-timi,  but  lay  the  nrvirjlii/mi  bh  daiki  nra  of  ihc 
pin ntill'i  were  rumsioned  and  revered,  ind  nen'  piai'  entered  »  to  ihcm;  lo  the  ]<t  ihc  defendanc  pkided 
HOI  guiliy,  and  fsond  ^ainlt  him,  and  ;oal.  damagci.  Upoo  msiian  in  aneltof  judgment,  it  mt 
bcid  by  Hale  Cb.  B.  ami  ^  wbole  Court,  that  fummun:  and  frveuaa  did  not  lie  in  ihU  eale,  becauk 
tbccDDverGon,  which  ii  the  moft  mateiiil  pitl  of  the  dcclaritian,  widnchc  eiEcuCor'tomitiaui  lb  that 
the  iQiun  wai  grounded  on  iheit  polleflion,  tttrrfpefi  tf  ihtir  ctun  ftjfifm,  in  which  cafe  (ummoai  and 
fcaerance  doci  not  lie,  and  confcijuenlly  the  nonluit  of  one  it  iKe  nonluit  of  ill,  and  all  tlie  pioceedlngi 
•fter  are  (o  no  poipofe.  Aijd  pet  Hale  chief  baron,  there  are  iiinforii  tfJHiiramui,  one  when  ■  piaintiff 
will  odl  appear,  and  iba  other,  when  all  appen,  hut  (bru  one  at  moK  will  not  proccad  and  ptolecuc^ 
th«rt  hear  they  fhall  b«  Icvend  by  oidu  of  Court.  Hard.  jt;.  pi.  il.  Mich.  14  Car.  >,  in  die  Ei- 
thtfucT,     Manly  t.  LOTCl. 

itm  heM         13.  Attaint  by  three,  they  were  dToigned  at  the  firft  day,  and  at 

Sl'"]^**  the  day  of  adJBurnrtient  of  the  rjfoiga,  two  did  not   come,   by   which 

the  nataie  fummons  ad  fequcnd'  fimul  was  awarded,  and  no  other  thing 

ofiheaaioD  againR  them,  &c.     But  it  does  not  appear  upon  vihat  ailion  the  at- 

iTTfiw^d?  "'"*  *^'  founded,      Br.  Sommons  and  Severance,  pi.  15.  citei 

■d,  fe  that,  7  Aff.  8. 

iMiJrrtrtmti  rut  m  tbijijt  tS'uw,  tt  (hall  lie  in  (be  attaint,  and  othenrifc  not.   Br.  Sommoni  a^  5«n- 

ranct,  pi.  =.  cttei  nH.b.  31  Ac  35  H.  6.  iQ.-^T^r/irf,  whtccii  itbrontht  apoa/trmtiln, or  fmb 
bice,  fereiance  Uuj  natrawheltit  it  founded  iiptii  I'l^i/i,  tm/i^irjcj^  tai  fuch  aBitti  ftrfOMl ;  thlie 
if  it  bebreughtby  tin>,and  theooe  will  sot  fue,  thiiihall  be  the  nonfuit  of  both.     Ibid. 

jmibytm,  ,4_  J^fg  by  8  daughters,  ;  are  nonfuittd,  or  will  not  fue,  they 
»oi™t''  ^^"  ^^  fummoned  and  fevered ;  quod  nota.  Br.  Somnion*  antl 
by  which      Severance,  pi,  16.  cites  10  E.  3. 


default  ai  bcibre,  e-atcachmentii^ 

mt,ihini  iu  rrviv.  iI  >d  feqMad'  £■ 
Inul  wat  awarded  S.  P.  Mi 

frmift  JtMd  rlJi 

'[53] 

H  judgoKnt  upon  writ  ef 

■tJl~.,    "■  »f.«t.oof 

and  one  thi  JVCTC  fevercd 

would  bring  jj,  award  without  pra-efs.  And  lo  fee  that  the  fevcrancc  lies  in 
nTand  the'  '*^'^  '^^  >'tror  fouiidci,  '  Upon  a  pcrfonal  aflJon.  Brooke  fays  the 
oihtF  win  rcafoii  fcenis  "-o  he  in  .is  r-.uirh  as  the  plaintifls  in  the  writ  of  er- 
A.^'ril'.^"  ^'■"  made  il-f 'ii!i  in  the  writ  of  raviliiment  of  ward,  and  fo  in  a 
mannfr  ihey  ^re  iv  nnj  of  d.-pnce,  in  which  cafe  the  aft  of  the  one 
ihall  !!(■:  jitcjitdicL  iht  otht:r  in  aflicin  pcrfons!,  contra  of  the 
plaintiff  in  aiii>o.i  pcTroii.'>J ;  for  the  nonfuit  or  relcaic  of  the  one 
giici.  a^inll  both.  Br.  Son  .mens  and  Sercnnce,  pL  19.  cites 
31)  AC  35. 
7    B.  R.  Hukct  r. Heme jMod.  134.  6.C. 


aodifhc' 
bring]  _iw::p 


/; 


eummonii  ant  Stberann.  53 

Iajyf(/*4«MriSalof  tlMplaiaiiffiiwhobefinehad  ifpeucd,  wai  oonruit  ud  Icrcnd.     D.  x6«. 

k.  pi.  ji. 

id.  Cbampertj  by  two  againjt  am  who  maintalrud  in  fiire facias  J""*??^ 
qMT  a  rtcogmtMiee  brought  tj  the  plaintiff  for  the  part  of  J.  N.  ^"^^py^ 
The  one  plaintiff  was  nonfuited,  and  it  was  awarded  the  nonfuit  aait*,  lum. 
of  both,  and  that  fcverancc  docs  not  lie ;  contra  bj  fome,  if  the  ^'""  *"* 
aflion  had  been  founded  upon  a  real  affien.  But  Brooke  fays,  it  i^^^fie- 
fcems  that  all  is  one ;  for  a  man  fhall  recover  only  damages  in  per  tor  Cu. 
this  aftion  ;  contra  of  attaint }  for  by  attaint  upon  a  real  a£tion>  f  "Jji'^.r— 
a  man  Qiall  be  reftored  to  the  land,  and  fo  recover  land ;  but  con-  iq  thii  k. 
tra  in  champerty.  Note  the  diverfity.  Br.  Sommons  and  tionnhew 
SCTcrance,  pi.  7.  cites  44  E.  3.  6.  rt ',^^." 

rmlaSim.  Biookrbjijfiwrt  mdc  j  forit  retaiithitit  doetnot;  Torit  Si  notlilu  to  wiit  of  enVOT 
•tnial,  whkh  Atll  reretle  cbe  firft  tQion ;  tot  Oiii  aftion  oF  champtrtjr  ii  dit/j  a  ricvmr  iamtga  w 
fambj  apinfl  [he  put;  defcnJinlj  for  the  writ  it  tbc  fail  cf  tbc  put),  &]ri,  ad  fTa*e  duniuun,  let. 
Bi.  SomnwMW  (od  Senmice,  pL  lo.  citu  47  AIT.  j. 

17.  It  lies  in  writ  of  coinage.  Br,  Judgment,  p).  144.  cites 
10  H.  6.  9,  10. 

i8-  It  was  agreed  arguendo,  that  in  audita  querela  brought  bj 
tw,  upon  «  rele^e  made  to  them,  if  the  one  will  not  fue,  the  other 
fliall  fuc  alone,  and  he  who  makes  default  fhall  be  fevered  ;  and 
the  leafon  feems  to  be,  inafmuch  as  they  arc  ij  in/iy  ^ defence  1 
and  of  the  part  of  the  defendant,  the  default  of  the  one  IhaU  be 
die  default  of  both.  Br.  Sommons  and  Severance,  pi.  2.  cites 
34H.6.31.&35H.  6.  19. 

19.  It  lies  in  writ  of  tiitrufion,  ravifhment  of  tvarJ,  and  Other 
like  cafes,  as  eje^ment,  kc.  where  a  man  is  to  recover  the  thing 
itfelf  which  is  iii  demand.  Per  VavifoT.  Ketw.  47.  fa.  pi.  4. 
tCch.  18  M.  7.  Anon. 

20.  In  a  nativo-habefdo  fummons  and  fcvcrance  lies  not.  But 
in  a/i^ 

21.  L 
and  the 
F.  N.  B. 

22.  Il  •  tfmptr 

ntoncd  a  tt^itie 

«oe  nil  fill  Ki.  KavK 

Obiit,pL  I 


23.  s 

he  that ' 


the  whc.li:.     Jenk.  2  n .  pi.  46. 

24.  In  an  a^r  of  ni'-fafift  ('(imr-.c-t;!.  aiirl  \vr.vfjr<:t  ;;e< 
Godb.  59.  pi,  70.  Mich.  ?.?.  Si  r^  Llvz.  d,  H    n  Giles's  cafe. 

25.  And  themforc  it  lies  in  an  acl'or.  an  rfio  (../-  -T^ai-e  fxirlta- 
•-■if  fiaptmt,  ptr  ^uiid-  prjiuin  /mm  miiitdati'>3  ^tU.  Godb.  591 
GiWiCife. 


\ 


.VJ,tik'i.-i. 
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(E.  2)     At  what  Time. 

J.  cUmmons  and  feverance  is  always  iffsre  appearanett  and  non- 

"  fuit  after  appearance,  where  die  feverance  is  without  pro- 

ccfs,  &c.  10  Rep.  135.  a.     In  a  nota  by  the  reporter,  at  the  end 

of  the  cafe  of  Read  v.  Redman,  cites  38  AS".  39.  16  AIT.  pi.  35. 

L.  P.  R.  2.  Error  was  brought  of  a  judgment  in  eje£tment  againll  2 

it.  Sum-      defendants ;  and  afterwards  one  of  the  plaintiffs  in  error  gave  3 

Scrennn,     Teleafe  to  the  defendant  in  error,  who  pleaded  it  in  bar  as  a  pica 

ciwew.*  puis  darraign  continuance.     It  was  infilled  upon  demurer,  that 

M.inB.R.  gj^i,^  i„  fn^iig  ^  (rra/am  pleaded,  .there  cannot  be  any  fummons 

tnoni  ud      >tid  fcverance ;  and  refolved,  that  the  releafe  Ihould  bar  him  on- 

fenance      ly  that  rcleafed     Cro.  J.  117.  pi.  5.  Pafch.  4  jac.  B.  R.  in  cafe 

^4^7 tt    °^  Blunt  "nd  Farley  v.  Snedfton. 

(E.  3)    Necefiary.     In  what  Cafes. 

I.  A  Writ  ofemr  to  reverfc  a  judgment  given  againd  ao,  wa» 
-^"^  brought  by  them  all ;  but  only  one  of  them  appeared,  and 
the  others  txoBi  nen  venerunt.  Afterwards  the  one  alSgned  errora 
alone.  It  was  held,  that  the  affignment  of  errors  of  the  one 
only,  per  fe,  without  fuJng  a  fummons  and  feverance  of  the  other 
19,  is  as  DuU  aiid  void ;  and  the  writ  was  abated,  and  execution 
awarded.  Cro.  £.  891.  pi.  8.  Tnn.  44.  Eliz.  B.  R.  Andrews 
T.  Lord  Cromwell. 


(F.)     Severance.     In  what  Cafes  it  lies. 

[l.  tN  fuch  cafes,  vihtre  men  may  have fiveral oBiorUy  iftheyjoitt 
■*  inan  a^ion,  therefha"  '  for  meir 

folly.     7  H.  4-  4!-  b.] 

[2.  As  ti fever^  are  out-ta^  ijjnn  in 

a  vjrit  of  trrory  there  cannot  oecaufc 

I  they  might  have  had  fevoral 
s.  c.  Cu- 

til  in  pixcipc  agndnddit.-^— Wricof  utoi  to  rn  «  Dana  of 

bocb  the  n-uiiu  outiiwcd  ;  and  if  on^oolT  >PP<">  ^Ii'  for  t^e  be- 

ixficof  liln^  duE  appcari  o:iK.  Pc[  Cji.  I  Silk.  41(6.  pi.  7.  ViWti.  4  Ann.  B.  A  Sjcomoad*  t. 
Binfioc  lod  Coolc- 

Bttvihai  J.  j>  r^n/pir/icy  ag.iinft  t\*"i,  (he  one  pleaded  not  guilty,  and 

^"[^""u  tl>e  otl'C"  4^-0'.:'-,.,T  pleaj  and  •'■  r  ;itr^  pnfTed  agaiaft  them  to  the 
K'iliafi,-a  damage  ■jCv'^-'-  The  one  brought  attaint  alone,  and  ti  was  ad- 
tht  liltB;  j;idge.).  thnt  it  lav  "JTeU  of  the  principal  5  but  he  was  compelled  to 
f  ""iJ  "jlnf  "^''"'i^'  '-"  ^(.iwiii  ^f  iJic  damagej .-  for  as  to  the  principal,  their 
thuniiuc- '  /'•''■'•  vnt  ft\-''-iil.  ar.d  theitioi'i  may  fever  in  attaint;  but  the  da- 
tion  pofon,  Ki3gc9  '^-^  fi'tl't,  Uiii^itota  he  fhall  abridge  as  to  this,  though 
^^^V-f^  h';  has  paid  th:  whole,  aud  made  fttrmiCi  of  it ;  ior  thp  Court 


y 


r 


^ummon«  anb  ®et)crance.  S5 

Oiall  infend  that  both  have  paid  it,  according  to  the  form  of  the  fi^jtv'i 
judgment.     Br.  Summous  and  Sercrance,  pi.  3.  cites  34  H.  6. 3 1.  ^^\f^^ 
&35H.1S.  19.  oncwillDMAK,  fneniKc  doa  net  lit.    UM. 

4.  Where  a  man  Uafis  land  fir  life,  and  has  ijjue  ttm  daughteri, 
and  Jiei,  and  the  ent  iaiet  hann,  and  the  tenant  granti  to  her  and 
htr  harm  oU  h'li  e^ate,  this  is  no  furrenderj  per  Vavifor,  J.  ciearljr. 
And  ifthej  do  vtajie,  the  aakn  of  ■vi^cjhall  be  brought  in  all  thiir 
naMts,  aiid  tht  baron  and  feme  Jball  be  fummoned  and  fevered,  Br. 
Summons  and  Severance)  pi.  14.  cites  21  H.  7.  40. 

5.  £frw  in  C.  B.  was  brought  by  fcoeral  defendant! i  the  de-  The  "rit  at 
fendant  in  error  pleads  the  rehire  of  one  of  the  plaintiffs  only.    This  yX.m^ 
is  agood  bar  againft  the  rcleafor,  but  nut  againfl  the  others;  and  mtureof 
therefore  there  ought  to  be  a  fummons  and  feverance,  and  for  ihcficUac-- 
that reafon  judgment rererfedniGj&c   Cumb.  95.Mich.  4jac.  l.  Jf^j'""* 

'  B.  R.    Croket  v.  Daniel,  cites  2  Cro.  1 16.  Blunt's  cafe.  md  revc- 


(G)  At  what  Time.  In  what  Cafes  there  ftiall  be 
Severance  without  Writ  of  Summons  ad  fequen- 
dum  fimul. 

[i.    AFTER  apptarance  miiAc  by  i  jMtttenants  fdaintifftf  \imemaket  Awiliaf 

■^  default  he  fliall  be  fevered  immediately  without  fuing  fum-  jj^J^*'^ 

roonsad  fequendum.     *  2  H.  4.  23.  b.]  tmntbitr 

tentiA.   Om 
fUmi'f  « (TTw  q  fjii  fouA 

■d  fn^ucsdiim  Ami  un  ipparuuc 

Ibnuabenoju  ce.     Yel*.  4. 

P^b.  44  Hit.  I 
*  Br.  Sboudoii 

[2.  Sia  oil  Br.  Sim. 

(H)What 

[i.  nrHE  j  ■   -aih 

^  4-'  ;.;■■■" 


(t)    Summons  and  Severaucc,      i'l'ha'  'P^yfonv  ihiiH  ^''■ 
be  fummoned  and  levered 

fi.  iFfipjrcrti^/  hri^i^ '.vr:t  f  cif.nc^-  irjA  si.t.- ii  .f^nf/i'efl,  Ak 
*  fluil  be  fnnmoncd  and  fevered,     w  U.  <>.  y.  b.] 

[a.  .- 


56  !&ummonf  atiD  Seberance. 

[l.  &  if  one  releafis  he  fliall  be  fCTCred.     lO  H.  6.  p.  h.) 
St  ;f4iiibi-       [3.  In  fuare  imptdit  hy  aiparamri,  they  may  be  fummoncd  and 
X';^  fevOTd.     38  E.  3.  3;.  .djldgei] 

Ail,  ind  chi  one  «ill  oat  (iii,  tw  Hull  be  /■•»>■>«/  oniJ  /»iiW,  but  if  he  wiU  vtrj  in  titU,  Am  (be 
^trii  lull  ttaii  tcriiiit  nrnithi  foi  th»  II  ippcun  Ui>(  tbef  hnt  joined  ufon  fennldtki;  And  am. 
Bi.  QuKic  impUiE,  pi.  1.  elect  16  H.  8.  ;, 

[4.  If  2  executori  fui  exfcutlon  of  damagtt  remvered  hj  ttfiatery 
fummons  and  fevcrancc  lies.     31  E-  3-  13.  b.] 
AcitUei  [5.  Sc  \a  iCdoD  oi  trej^fs  by  ixeculoTiy  of  the  goods  1^  the  l^ator 

^f'^n'b'    '^'"'»  finuaons  and  fevcrancc  lies.     14  H.  4.  2>.j 
'«n  fii0c£imt.    Hud.  jig,  Mukjv.  LoreU...         Co.  Liir>  139.  a.  (h)  ii,  tfajt  it  Iki for  ta>4i 
taken  out  of  their  own  polTtJEoo. 

likkiia  [6.  So  in  m*" accouta  hy executors aga'iHfl Bjthrhailte of  tharltfia- 

'^^^   ftr,  fummons  and  fevcrancc  Kcs.  20  E.  3.  Account,  78.  adjudged.] 

tjittntiift^ttBTimUtJi.     Co.  Lilt.  139.  a.  (h). 

•  S.  P.  Br.  SuDimaai  uid  Serennce,  pi.  9.  citei  48  E.  3.  14..  Bnnkt  Ujt,  And  fo  Ite  Sttt. 
mce  ia  affin  ^/n«/  ^  r:timm.  Conlrt  ij  itbir  mm  in  iShiii  petfood.— ~-S.  P.  Ibid.  pi.  (. 
am  34  H.  6.  31.  tai  35  H.  6.  19. 


!^»l'.i:  (^-  *')  Executors.  In  what  Cafes  and  Aflions  they 
— (i).pi-4.  may  be  fummoned  and  fevered. 

J,  6.  ^ 

I.   TXEBT  h  2  executors,  txcommunication  vias  pleaded  in  the  one, 
^^  by  which  he  v>as  demanded,  and  did  not  emte  t  Irbercferd 

he  ioas  fivered  by  award,  and  the  other  admitted  to  foe  alone. 
s>  C.  And  fo  fee  that  both  did  not  fuc ;  quod  nota,     Br.  Executor, 

pi.  30.  cites  42  E.  3,  13. 
Orbrwf^it       2.  Debt  by  2  executors,  the  defendant  luai  outlawed,  Koifuti 
Mt  "w^ft  tharter  of  r  who  was  not 

tymttbtr    Jerved,  ttj  t  firved  agatn/l 

^t'aS.  "•"«.'  iff  /"•'■r'  /"^ 

to  be  inif-    fluries,  Xi  to  cottnt  agMi/l 

aindi  u  the   him  only. 

mtj  be  fammonel  and  fen  ■    Ibid. 

3.  Irii  fm^i  he  (hall 
be  fercrci  Br.  Executors, 
pi.  156.  .  pl.ro. 

4.  In  debt  for  nrrears  of  annuity  granted  by  deed  to  the  lefialor, 
fumnosis  .v!Lf  fevera-ire  lies  foi-  tlic  executors,    KeilW.  47.b. 

[  57  J  Mkl...  18  H.  7. 
Nufgo-  ^    ;:-.;?f;'r,/.;' ■.-Tiwj  .-'C  ,.0/  -.-.'  .r-.'cutors,  thCTC  (hall  be  fum- 

Jt;^™"e  "'■■^'^  ■'"'"■"  "'''^'"^"'■•e  i  becduit  ::->-e  beft  flia!!  be  taken  for  the 

lif.n  fir.  bcnetiTif  ■"Itt  J'  -<-i.     Co.  hilt.  139.  a.  (h) 

»  i[  rfffQjfsbetDOr.ni!Ct«!,  -n  .'■i-i«  rvi*  jilnleiwrt' fn  K  bcA  loin  in-J«  aaion;  for  »  oncmtn- 
Itife  the  v.ho;:,  fu  rtii  other  fsiy  ie''-r-  r.-  go  --n,  ind  'he  c  -  -.-  tituM  reccier  hrj  pirt  or'  the  dinut* 
wrihout  him.  And'li.1-)  iteb^,  Lt  a>:  1  jli|^'it.i'  ci.  1,  t>cii^>:iii  h«  autvlnttiwii  and  itimncij  t-acaefc 
oniof  the  j.ir:  oWjeh!  _n3)i  i".ka.i  tlw  jar'',  aod  tlmH"i.i  rny  n«  jan  in  thr  i^btp.  Bnt  if  a  nuk 
tffiiui  n  wr  i.%.i»i  -J,  'liueifiilVlxr.iviiar.i.  i.idf-rvniiice,  bervjfC  tlfiiiilioMof  iteortuiortnuy 


..^.^ 
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tlWltr,  Vl^li'fueh  t  rdeafe  ii  *  tenSri 
BD^ilvrcrgf*  boih  exccutorii  bemg  only 
pdM  tofoon  tojectxii  but  If  one  refulci,  the  other  niif  bring  hit  action  in  Che  nime  of  both,  uid  hit 
fumoHw  ud  icmuKc^  for  ocbcnvife  uch  co-executor  might,  by  collulion  with  the  dcbUr,  uid  not 
KKtr^Df.  keep  the  othet  froni  namriag  thcilleu,  ind  not  create  ■  ilevilli*ii  in  himftlf.  Batifier 
&[ti  fsmmoiu  ind  IcvoaDte  be  doei  not  procteil  for  the  iDwety,  19  in  real  ifiionii  hut  he  ^sccrdi  ja 
tbnadion  uibe  whole  Rpicfeautirbarthc  teftiior,  ind  iienliited  to  the  whole  as  the  telUtor  w»  in 
tklifi:time.   G.Hifl<  C.B.  lj6,  IJ7.-.S.  I*.  Cut.  191.  citMjRtp.  J7.  Hcallae'4c>lc,  7H.4.  iS. 


\K)    ffoio  it  fliall  be  made.     In  what  Cafes,  toilB- 
out  Pmcefs. 

f  I.  TN  a  right  if  -wori  by  (TO,  if  the  6ne  hi  mmfuitid  afier  that  he  S-  P.  hrt-^ 

■^  haj  apptared^  ht  (hail  be  fcvefed  without  proccft.     38  E.  3.  ||^_*^" 

9.  b'  adjudged.]  fluii'bepr*. 

(!d>.    Br.  SummoDi  ud  Sttertnce,  pL  ti.  ciW  S.  C. 

a.  Sommons  and  fcTCrancc  lies  Jrfiwvw  fa'«wftr'///(it«/j^;  and 
If  one  be  outlawed  or  excommunicated,  he  may  be  demanded ; 
^d  if  he  comes  Hot,  Qiall  be  fevered  by  an  award  without  pro* 
i!c&,  after  he  hath  appeared,  and  the  buiet  fliall  proceed  without 
him }  but  if  he  has  not  appeared^  then  fummotis  and  feverance 
iliill  iJTue  out  againll  him.     Brownl.  37.  in  an  anonymous  cafe. 

(L)    How  the  Procefs  fhall  be,  befote  Severance. 

Cl.  "iH fBrmtdany  M  fummotiJ  ad ftqutnduni  Jimul  \S\ieSy  ^t  grand 
*■  cape  Jhall  gt  efthe  titho/e,  and  not  of  a  melety,  till  the  Jhie* 
rancteomet,      17  E.  3.  36.] 

2.  If  two  fue  fare  facial  of  the  land,  and  the  one  makes  de- 
fault, funmons  aciat 
ti  fequendam  faidi 
that  iq>on  aid  ]  Lxilt- 
aitdum  fliall  iff  Br. 
Sammona  Sc  S  .  ao> 
cordingly.  Bi  fski 
the  6rn  cafe,  1 

3.  D^  by  7  II  be    Br.  Procel), 

fummoned  and  mul  p'j  "•*''•' 

be  awarded,  ai  pn-   ^'^  "•*■!' 

ttfifiaU  be  wet  rrr ^, 

tr  the prn::!'  determintd  by  eni'^^wy  agr.inll  tl\e  tlefc:.iv.;i-:  ;  zv'  lie 
fhill  not  be  fciered  tilt  l-  V  C-^-'irauii-A.  I^r  Sv,2^-.;cr.s  j.i'-'.  Sc. 
wrancs,  ?!.  ;.  cites  ,-8  M.  C).  3 

4  ^i  iv  ^riri:pe  ■Ki'-J  fi-j!djt  hy  zv^-j,  A  \]\<:  i-re  w.  J  rntjUc-  3t  the  C  5^  '; 
A,  ,./■  relarii,  aii'i  I'ac  Unam  mai.y  d.f.uli,  tliCft  f;.nir,-.on3  id  fe-  j^'fj'/^j' 
(piiiidum  ftiatl  iilije,  an-J  grMi.l. L.ipe  of  t!-.c  *hc.lc  iaii.l  i  quod  tMo'y."^ 
K  :  negatur.    Br.  fiiirajiona  sn-I S(.v(:r?,ii>.ej  pi,  x .  t-'Aa  i3  H.  d.  3.  '*■   -iiv-  '^- 

.■^i.rf,  iliMi  '.h«  otlut  ;<ieiri.iiJiiJit  Cill  inov^iiierTp'jitj,  f.' Miv'lt }  qi."]  non  'irnif  r.     tsi";, 
*?;■  f  S  H.  t   J,     Acd  thsie  11*1  rte  fineinjl  ejfe  -J  JO-.t/i  ii(rwi  itiUi^w  i;j;»  :i  ib'j.t, 


•^ 


58.  ^ammonitf  anD  ^ttetance. 

5.  There  arc  2  firU  if  Severances,  I.  When  the  pitma'if  miU 
net  appear,  there  he  (hall  be  fummoned  and  fcveied.  2.  When 
all  appear;  but  fome  one  or  more  tuUl  not  profecute,  there  he  or 
they  Ihali  be  fevered  by  order  of  court.  Per  Hale  Ch.  B. 
Hard.  318.  Mich,  14  Car.  2.  in  Scacc.  in  cafe  of  Manly  &  al' 
V.  Loveli. 


(M)     Pleadings.    And  itt  what  Cafes  the  Writ  fliall 
abate  before  or  ajtir  Severance.     ■ 

ifi       I.  iNrt^,  if  there  are  ^pmtenants,  and  tvie  dtjiife  tvn,  they 

"""  J^"^^  ^''"  "M*  '"  """"  '/  '*'  fi"''''  ^""^  *^^  ^^°  ^^" 

^ ,«'   rummoned  and  fevered.     Br.  Summons  and  Severance,  pi.  1 7. 

fihafri    cilCS  23  Aff.  9. 

le  fniiuiKiiteil  ind  reraeil.    Br.  Sum- 


Mont  and  Stteiii 


E»rlofSi- 
IJfbuTT.  it  w» 
the  wiit,  &c. 
awud,  &< 


2.  In  alTife  agmiift  3  daughters,  it  ivas  found,  that  1  made  the 
dijfeifin,  and  the  third  not,  and  all  three  brought  attaint,  andjhe  ivht 
did  nothing  ivas  fevered;  and  the  defendant  pleaded  to  the  writ, 
becaofe  the  third,  who  was  acquitted,  and  had  no  caufe,  nor  w^> 
not  grieved,  was  joined  with  the  other  two ;  and  therefore  the 
writ  was  abated  j   quod   mirum,    after  feverance.     Br.  Brief, 

pi.  294.  cites  29  Afl".  14. and  fee  thereof  39  E.  3.  &  1 1  H.  4. 

16.  27. 

3.  A  writ  of  debt  was  brought  by  .1  executors.  Defendant 
pleaded,  that  one  was  dead.  Plaintiff  replied,  that  he  that  died 
was  fevered.  But  the  writ  was  abated.  Br.  Brief,  pi.  135.  cites 
33  E.  3.  ii.     Contra  •  16E.  3. 

s  f leaded,  iidead.    Judgment  of 


>ib,  1. 


AnJn 


.  cl  tlic  f.:vsr4!ice; 
V  Jar  the  ttwely  it  rt 


who  vouched,  and 
did  not  cunt,  hut 
that  the  other  he 
and  was  fevered 
fevered  has  ta£en 
Dod,  quod  nota, 

3thi;Twire  it  fliail  .ibate  againft  all. 

n. I  good,     Br.  Brief,  pi.  225.  cites 


_  ,  Ward  jy  2,  and  counted,  that  the  tenant  held  of  their  ancefltrt 
Qitil  mnieyed  'ki  Ayfccni  to  theni;  the  defendant  /aid,  that  there  is  one 
R.  !'!  fill!  life,  ml  tamed,  /:  ii'hcni  the  fcigniory  defeended  viith  the 
plahilljfi  ■  Jiid^niCiit  of  tb-.  writ.  Belk.  fsid,  this  R.  has  releafed 
1-,  the  tmuiit,  Lg^iiuft  whom  th^  writ  is  hi^ought.  and  fo  the  a£tion 


ik^ 


^dmmotitf  antt  Severance*  **  59 

ts  g'lTcn  to  us  two  ;Uonc.  But  Cand.  faid,  You  ought  to  hffvti 
joined  all  three,  and  after  *  R.  fhould  have  been  Cummoned  and 
icrered.  Finch,  faid,  If  you  had  counted  thai  he  held  ^  ymrftlveit 
and  had  mt  nunthntd  the  defient,  then  it  had  been  good  without 
R.  But  now,  by  mentioning  the  dcfcent,  R.  ought  to  be  named* 
■nd  fummoned,  and  fevered,  and  the  2  Oiatl  recover  the-  whole, 
and  the  other  may  have  account  againd  them.  Br.  Summons  and 
Severance,  pi.  5.  cites  45  E.  3.  10.  '  ^      , 

6.  Where  tvn  lords  are,  and  the  one  releafei  to  the  other,  and  he 
comes  to  diftrain,  and  the  tenant  offers  but  a  moiety  of  the  rent, 
he  Ihall  take  the  dift^efs.  Per  Wych.  Br.  Summons  and  Scvcr 
ranee,  pi.  5.  cites  45  E.  3.  10. 

7.  Three  leafed  for  lifcy  and  1  releafed  to  ike  third,  and  he  brought 
walle  alone^  fuppoCng  that  he  leafed  ^  and  the  tenant  fhewcd 
deed  that  the  three  leafed,  judgment  of  the  writ;  and  the  other 
pleaded  the  releafc  of  the  two,  and  the  writ  awarded  good  j  for 
whereas  three  leafed,  therefore  the  one  leafed.  Br.  Summons 
and  Severance,  pi.  (5.  cites  46  E.  3,  17. 

8.  AQife  hy  2  barons  and  iieir  foinet  iy  title  of  coparcenary,  and 
the  one  baron  and  feme  ititre  fummoned  and,  fevered,  and  the  tenan^ 
pleaded  to  the  writ,  bccaufe  the.  haron  -who  vias  fe-aered  •was  alien 
bom;  et  non  allocatur,  but  the  writ  awarded  good.  Contrary  it 
feems,  if  he  had  not  been  fevered.  Br.  Brief,  pi,  120.  cites 
II  H.  4.  2^;- 

q.  For  the  better  underHanding  the  true  reafon  of  the  law  in 
the  cafes  of  fummons  and  feverance,  thefe  diverfiiies  are  to  be  ob- 
ftrved :  I  ft,  Between  viritt  real  original,  zady/iitsKal  judicial j 
for  if  2  coparceners  or  jotntenat^s  bring  an  original  real  action,  and 
one  is  fummoned  and  fevered,  and  dies,  the  writ  fliall  abate  j  for 
in  a  real  a"'  "   "  hich  is 

blfe  in  w(  a  writ 

.both  true  a£l  of 

God  ;  and  mers  er 

JBtntenantt  1  a  fine 

leaned,  &c.  vithont 

iffue,  the  tr  that 

died  hadij  2.  £.  3. 

2'&  8.     :  where 

he  that  is  J  d,  and 

by  which  I  w  htii, 

or  there  is  1  ner-'d; 

for  fuch  3]  ■;•'  the 

writ  by  fuch  a£ls  (vheic  'here  is  not  any  fumniojir,  and  Icvi-.-.hkc) 
become  abatable  only.  y\\)\  The  d.vcrfity  i*  bit'^wn  acfimr 
real,  conceming  freehold  or  iiihei  itancc,  without  any  regard  to 
the  furvivor,  and  aBicni  merely  perfonal,  or  n.-:.t  r-jiih  th.-  realty,  in^ 
»Kich  chattels  or  things  entire  are  dtmjnde*:,  uuti.,  -i  onu  plaiu- 
tiiT  be  fummoned  and  fevered  (where  the  thing  -Jitiri:  furvivea  to 
the  other)  the  writ  ihall  not  abat.'i  ai  in  writ  ol  ward  of  the 
body„accordingto,37H-6.  (I.  38  £^3.35,  36,  5tc.  icRep.  174. 
a.  b.  ia  cafe  olR«ad  v-  Redsiwi. 

•       ■^■'  ■    ■  tz  *•-  ^ti 


i    ,:^- 
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lo.'tn  quart  impedit  in  fome  cafes,  the  death  of  one  of  tttS 
pUintiffs  Oiall  not  abate  the  writ  without  any  fewrattee,  viz.  vihtr^ 
alhertaift  the  far  vlving  plaintiff  tiKiild  be  ■without  any  remedy,  &c.  ag 
upon  plenartjT,  and. 6  months  paflcd,  where  lapfc  fh^l  incur, 
which  reafon  perhaps  may  reconcile  all  the  books,  which  prima 
facie  fccm  to  differ ;  and  this  is  the  reafon  given  in  fome  of  th« 
boo)ts,  as  in  38  E.  3.  3<5.  a  H.  6.  30.  &c.  that  otherwifc  the  toit 
done  to  the  plaintiff  will  bi^difpunifhed,  and  the  furvivor  lofe  hi| 
prefcntation  hj  lapfe,  and  perhapi  his  inheritance.  As  where 
2  purchafe  advowfon  in  fee,  and  a  ftrangcr  ufurps;  but  where 
after  the  death  of  one  the  furvivor  may  have  a  new  writ  without 
any-prejudice  to  him,  there  in  fome  of  the  books  the  writ  has 
abated,  but  without  quellion,  if  one  be  furomoned.and  fevered* 
and  dies,  the  writ  Qiall  not  abate.  lo  Rep.  134.  b.  in  cafe  «€ 
Read  r.  Redman. 


[  tfo  ]   (N)   JVhai  the  Party  ferered  may  do  after  Severance* 

'r^  I,  tN  debt  by  two  executors,  one  of  them  is  fummoned  and 

thmfttf'  •    fevered,  and  the  Q'Cae.T  proceeds  to  judgment  1  in  fuch  cafe 

judgment  Kc  who  was  fcvcrcd  (hall  not  be  received  to  ackno^tttled^  faiif- 

h«  «!"'"*>  falHon  of  the  debt,  becaufe  he  has  no  day,  nor  is  privy  to  the 

and  fciMcd  judgment,  but  fecluded  from  it ;  and  yet  if  he  had  made  a  rdiafe 
aajfjftxi-  before  the  Judgment,  it  (hould  have  been  a  bar,  notwithftanding 

Wot"' Off.  fevcrancc.     D.  319.  b.  pi.  15.    Mich.   14  &  15  Eliz.  Anon. 

Zx«.  T04.  cite*  nE.  3.  Fill!),  EiMUtion,  9.   it  R.  1.  PM]tge,i,  but  adds  <\uxre  Xbtieof;  ht 
he  cinnot  ickno-* ledge  fitlifiaion,  ii  IulK  ban  l^nce  rerolrnj,  Mich.    14  k  i ;  Elii.  Dy.      And  dw 

lulbn  theicof  being  bccjufe  be  iiBD  (gMty  to  the  jadgmenr,  by  the  Cimr  niron  tin  he  not  fue  emO' 
lioa  upoa  ii;  for  how  cm  he  hive  eiecuiion  for  whom  thtii  it  no  judsmeni  ginii  >     Now  the  rttomy 

11  only  in  the  Mine  ol'  '  '  c  judgment  lad  ki 

cinnot  nlufehiidel  wt,  thoijjb  it  any 

(iinebcfarejutlEXKD'  >  piecedent  temp. 

Ed.  3.  Rith.i.    Y  fiiall  ic.,„m,  the 

fdeireof  him  Ceicied  14,  ■;.     But  thh 

ii  not  1  plennry  JBdgn  to  be  hid  iftd  the 

■MoBali  which  Buy  iij  adjuJrri,  [jtiA 

then  f  un  I  cifci  •'1  ecutor  who  ptol*- 

cutei  it  andefcapelb,  ii  by  >  ideaA  >    I 

(O)  Severance. 

:.   tN  w.iri.' .*ji  2,  if  the  onei?  fummored  and  fcvere>!,   ^hcother 
*   ll.ili  recover  the  whcle  wani;  Ti.t  rh;s  cannot   b<.'  fevered;; 
per  F'lich.     br.  Judgment,,  pi.  i  ^7.  cites  45  E.  3.  10. 

■I.  f),bt  by  6  fveruiors,  ei  a  hrj  to  ttltator,  3  of  tbem  wer« 
fummoned  uml  fcvcrcd,  and  the  other  pro^eeJid  and  had  judgment  t 
and  upon  a  writ  of  error  brought  it  was  objected,  that  thcr«  is  no 
mention  of  tlinff  u.  ho  wfirc  fc\'ered ;  for  that  they  be:ng  (till 
executors,  ougbi  to  be  .lamed  in'the  judgment.  Prccedtrnts  were 
ordered  to  be  fcarched  in  C,  E.  ns  to  tlie  courCe  there,  whether 
upon  luinruons  sii.!  i'erecancc  judgment  fliculd  bq  £ir  thofc  only 

M'hich 


^ummoiif  of  tlie  pipe.  iSo 

^ch  profccuted  j  which  they  certified  to  be  fo.  And  the  Court* 
(iKcnte  Brampfton,)  held  it  a  good  courfe ;  for  perhaps  the  ez- 
cciitors  which  are  fevered  never  proved  the  tellanient^  nor  never  • 
will  either  prove  it,  or  adminiller ;  fo  that  when  they  are  named 
,  in  the  ^rrit,  and  would  not  join,  it  is  reafbnable  that  Judgment 
iboold  \ytfir  thofe  oitlj  that  pnfecuttd  vAthotit  fuming  tl)ofe  viho  Jt- 
^mti.  And  judgment  was  afHrmed  nilj,  Sec.  Cro.  C.  420, 
411.  pi.  II.  Mich.   II  Car.  B.  R.  Price  v.  Parkhurft. 

3.  A  judgment  is  recovered  again/i  4  defendants.  A  writ  of 
imr  is  bnughtf  and  one  of  the  4  defendants  is  fammotttd  and  fever- 
ti,  imJ  he  reltf^is  trrsrsy  thcjudgmtnt  is  reverfed  quoad  the  3,  and 
a  nil  capiat  ^r  breve  entered  for  the  4th.     2  L.  F.  R.  538.  cites 


for  more  of  Summons  and  Summons  and  Severance  in 

general,  fee  aitac&mtnt,  3oinienaiwiS,  jpon* 

^jt}  and  other  proper  dUes. 


Summons;  of  tl)e  }&t)ie.  e  %-i 


I.  n  tfier- 

J  Hift. 
View 

3.  '  fame  • 

mnth  1  in  it.  t> 

TTrisI  thdi  " 

rent*  ^ilo.  ii! 
Hift.  ;ii 

dKCtfulrcKDucIi  Mn«eil  tul'jchi'u!timi,mafUiegiiPnwai,    G:lb.  Hift.  V!e";^?fJi:  ! 

3.  Summon?  of  the  pipe  iiT-'.iicf  ;'Eit;i:t  liefcndaiH  io  levy  joo.'. 
lifm  ajuferfri  iipcn  hhn  by  one  Jones,  irtafurer  of  certain  fums 
of  money  i»  the  late  rfnles.  And  a  fuperfcdeas  was  now  nKtved 
fo.,  becaufe  this  //  on  execution  agoing  body  a/id gosM,  and  other-  ■ 
w:fc  ;hc  party  cannot  be  received  to  plead  in  ilifcharge  of  it.  And 
per  Hale  Ch'.  Baton,  fummoos  of  the  pipe  (wj/'f  ni/  tc  iffue  but  for 
a  dtit  upon  record,  or  a  dc\jt^ttttd  and  deter  r.'.ined,  sind  not  for 
W>*)  dut  tiftn  nxxtter  in  pais^  as  this  Caie  is :  wherefore  if  a  coU 
P  3  leaor 


i.  .^.; 


.6i  ftunpag. 

leCtot  in  chief  charge  his  undcr-coUeclor  upon  account,  or  u 
undci-coUeftor  charge  any  particular  perfon  within  his  precinf) } 
or  if  any  accountant  charge  another  together  with  himfelf,  for 
timber,  ox  other  goods  of  the  king's  fold  to  him,  and  not  paid 
for,  fummons  of  the  pipe  fhall  not  ilTuc  in  thefe  cafes,  but  a 
fciie  facias,  or  a  difliingas  ad  computandum,  to  which  the  party 
may  plead ;  for  that  thefe  debts  are  not  debts  upon  record,  but 
arife  upon  the  accountant's  charge  only ;  and  fo  here  :  where- 
fore in  this  cafe  the  fummons  of  the  pipe  was  fuperfeded,  and  a 
fcire  faqias  ad  cqmputandum  awarded.  Hard.  332.  pl>  l>  Pafch. 
15  Car.  a.  in  Scac.  Anthony  Mildmay's  cafe. 

For  more  of  Summons  of  the  Pipe  in  general,  fee  other 
proper  titles. 


dunDap* 


(A)     What  Things  done  on  a  Sunday^  are  void,  _or 
net. 

I.  I^IE  Dominico  nemo  mcrcaturam  facito :  id  quod  C  quis 
(uiu  imilBator, 


[«jj 


e  Mod.  95. 
B.  C.  ic~ 


though  by  the 
It  fells  on  th^t 
E.  485.  pi.  I. 

r  though  it  is 
make  entry  tfa 
of  an  infomt- 
'!n  the  Exche- 
.juci,  uedoc  V.  Aipc. 

4.  One  *as /flii-fi  on  a  Sunday,  bj  ^'xrvixt  oi  i.a  efcapt  noarratA } 
jiiij^it  was  J'CJd  gooti;  foi  one  may  take  another  on  a  Sunday 
upon  frcfli  i)urfi'.it ;  and  'ilia  Is  in  Jie  nature  cf  it,  though  it  1« 
by  a  new  .iiethod ;  for  tiiis  h'ni  original  procefsy  but  the  party  ii 
in  ftill  ui-on  the  old  commitment  continued  down.  2  Salk.  (>%6n 
pl.  7.  Hili,  ?  Ann.  B.  R.  Parker  y.  Sir  William  ftjoor, 


^unlra^  6a 


(B)    ServUe  of  Prccefs,Rxil€$t  &c.     In  what  Cafes 
goo^  on  Sunday. 

I.  19  Car.  2.  r  N  ACTS,  that  no  per/an  upon  tie  LsrSs  dajfiaU 
cap, "]./.  6.  *-'  Jervf  or  execute  any  lurit,  procfji,  ivarrant,  orders 
judgment,  or  decree,  (except  in  eafis  ^lreafon,fehnj,  or  breach  efiht 
peace.,)  but  thefirvice  of  every  fuch  writ,  i^c.JBa/i  be  void  ;  and  tie 
perfcni  executing  the  fame Jball  bt  as  liable  to  anfwer  dataaget,  as  if 
they  had  done  the  fame  •without  any  warrant, 

1.  In  trcfpnfs  and  battery,  upon  not  gullt^r  pleaded,  a  Tpccial 
Tcrdifl  was  given,  viz,  the  plaintiff  being  complained  of  to  a  juf- 
tice  of  peace,  he  makes  a  -warrant  to  the  defendant  to  lake  the 
plaintiff,  and  to  find  fureties for  the  good  behaviour^  the  defendant, 
being  csnfiablt,  exeaites  the  warrant  upon  a  Sunday.  Whether  thia 
was  good. within  the  late  ftatute  which  fays  that  all  procefs  exe- 
cuted upon  a  Sunday  other  than  for  the  peace  ftiall  be  void  ?  Re- 
foUed  for  the  defendant,  that  a  warrant  for  the  good  behaviour  15  ,, 

a  warrant  for  the  peace  and  more ;  and  this  ftatute  is  to  be  fa- 
vourably extended  for  the  peace.  This  judgment  was  affirmed 
iu  a  writ  of  error  in  B.  R.  Trin.  32  Car.  2.  Raym.  IJO-  Hill.  30 
&  31  Car.  2.  C.  B.  Johnfon  v.  Coltfon. 

3.  Dt/ivery  of  a  declaration  upon  a  Sunday  is  not  good.  Ruled  Dtdarttia 
per  Holloway  J.    Comb.  21.  Trin,  2  Tac.  2.  B,  R.  Anon.  "^  it/iVn-. 

r  I  ■>  ■■•  cJiBTrStilt 

fn^«)r,inddtbattd  00  motion,  if  fiich  delivery  wcie  not  void  by  the  Aarute  of  19  Cir.  1.  7.  A  ad  per 
Hull,  ^Hi{ly  it  ii  j  Tar  Gril,  ii  ii  m  all  ef  ittrjpij  wiihin  the  meinmg  of  tlie  flttv[c,  at  fan.ngtfteclifi. 
^alfmrji  >.f!m  ltrit,r,b  4«>r,  or  ■aiJB;  a  ImAir  tojavc  a  finally.  ■  And  he  I'aid  he  wooid  t»ke  the 
wonl  procrfi  for  pioceeding,  «nd  fuch  lonlHuflion  n  lend,  to  1  btiter  obfei  vjtion  is  to  bemide  ;  and  thii 
detUrauon,  u  del  1,  tilL  Tiin  term  i 

(u  Ihit  by  the  III  eed  alwiyi  on  ihc 

Sundiy,  butil  III  Mich.  13  W.  t, 

Wildfgnve't  (16  ^  J  jud^mCDl  by 

MnJt,  and  1  mi  vy  wji  not  good  ; 

kuulctbelhnin  tti,  \xaaSe  Tuih 

ddJTery  ku  but  i;  0  tin  Court  that 

tin  dtfendioi  had  not  iattnseddle, 

aail  raid,  ibat  tbil  705,  ■jab.  Mith, 

1]  W.  3.    WjIj 

4.  Vinirej  Ic. 
Cro.  J.  64.  I 

5.  If  an  01  re-  T»  hive  an 
fufes  to  obey  i  a  "^■•'■^•■■"i 
week-day,  a  1  in;  '^I'C^/^' 

intOCOntemp  i;.  aaawara, 

Mch.  9  W.  3.   Br    Anr.n.  '  ^-'?  ">»» 


6.  Thequeftion  was,. whether  ferving  an  dtlachuwnt  for  eon- 
tempt  on  Sunday  were  within  the  ftatute  againft  fahbath-brcaking, 
the  words  bi;irg  that  all  arreft*  on  Siuiday,  excepr  for  breach  of 
peace,  are  void.     Holt  Ch,  ).  faid,  fuppofe  it  were  •*.  warrant  t» 
F  4  tab- 


6^  ^untraff.  ' 

toke  far ^rgery,  perjury,  Wf.  fliall  they  rot  W  fervei]  on  Siifiihyt 

9nd  {hall  not  any  procefs  at  the  king's  fuit  be  ferved  i?p  Sunday  i 

fure  the  LoriTs-day  ought  not  to  be  a  JanEhiarj  fir  maiefaBori  f- 

and  this  here  panakes  of  the  nature  of  procefs  upon  an  indifj- 

mcnt;     but    Cur.    advifai»   vult.      12  Mod.    348.    Pafch.   12 

W.  12.  10.  3.  B.R,  Sir  . . .  Cecilandojhcrsof  thctownof  Not-., 

tingham, 

Cnreb.  461.        7-  Service  of  a  dtclaratioit  w  tjeHmtnt  upMi  %  Sunday  was  held 

Mich.  9  w.  good  per  Cur.  and  not  witMn  the  ilatutc  29  Car.  %.  cap.  7. 

A«^'.s*P.  Comb.  x%6.    Trin.  6  W.  &  M.  B.  R.  Anon.  ^ 

Bui  Hill.  13  W.  3.     It  ms  held  per  Cur.  Oat  Jirvlii  cf  t  Jidaraiiin  ii  ijiOmtitttm  Snidir 

ii  not  good  now  upon  the  llitutc  of  19  Cir.  1.  Foe  icii  ■  fniiU,  dwujii  not  1  judicial  one{  Sea  icii 
cimfulfivi  in  ili<  ftny  to  appear.  And  it  miy  ii  well  be  Uld,  thu  fecvicc  of  ^jvnwii  i*  a  ru/ jAin. 
nuy  bcgood  oaSnndiy.     11  Mod.  fifi?.  Tailoi'scifc 

I  Silk.  7^-  8.  A  man  was  arreflii  on  a  Sunjlay  by  a  writ  out  of  the  Mar- 
Jfi'nL'^'of  *^alf«='  '^^^  Court  refuted  to  difcharge  him,  but  direflcd  to 
■wiiftn  1,  bring  an  a£lion  offalfe  itnprtfinmfni.  5  Mod,  95.  Trin-  7  W.  3. 
Tucker.  ■Wilfou  V.  Guttcry. 

Cittli.  S04.  9.  A  woman  was  libelled  againfl  for  living  incontinently  wltl^ 

s.  c.  by  the  lord,  &c.  and  was  thereupon  excommunicated.    TTie  fug. 

'anfon''v.  geftion  for  a  prohibition,  and  likewife  for  an  abfoluoon,  was,  that 

Brookbank,  Ihe  was  Wrongfully  excouununicatcd,  the  citation  being  fcrred 

»nd  ihic  a  on  Jjcr  OH  3  Sunday  contrary  to  the  ftatutc  29  Car.  2.  by  whidt 

w»  dcnie?.  ''  '^  cnaflcd,  that  ne  proetfs  vihaifoever  (ball  be  frrved  en  a  Sun3aj, 

»  Silk,  encept  in  cafes  of  treajin,  felony,  or  breach  <f  ihe  peace.      And  thouga 

625.  pi.  4.  Jt  yfas  pretended  this  citation  was  fixed  on  the  church  door  on  \ 

'  coidingiyl—  Sunday,  and  that  it  is  the  coiiftant  ufage  both  before  and  fincc  tha 

II  Mod.  flatute  fo  to  do,  it  was  faid,  that  this  might  be  well  enough  where 
'^'iiTn^*  t^^P"'"'*  cannot  be  perfonaily  cited;  but  where  he-cail,  it  is  not 

s.  C.  (be  condant  practice  which  will  give  authority  to  fuch  a  citation, 

fited  Ar|.  -edrcfled  {  but 

in  cafe  of  fj  but  that  the 

Walgrave  t.  nporal  ptoccft 

'^*'°'' .  cr  <J3y  a«  on  « 

non. 

Car.  2,  cap.  7. 
d  tii'e  bailiff  u- 
7S  thii^b^ 
|8.  ■   " 


B.it  wkatt »   !.  J  f  an  •:•  ig->---  '  Ihould  bear  4aU  an  a  Saridny,  the  appearance  of 
^y'Tf^»  '■^^  r^'*)'  ^'""''^   ""^  ^"-'^P  ''■     -^rg.   Vent.    7.  Hill.  10*! 

iijj.;*"--  21  C;ir.  J.'B.  R.'in  cafe  of  •  Vaughan  v.  Loyd. 

J  -T,  a«i  «  *o'i(  »/■  '*l':'y  '•■«;  I'-c:""'-  <^t  Court  tefuftf  W  intertrnHdW,  and  fiM,  tliil  dc  tffttr. 
t-,,  hi-!  madt  ai!  inii  an-l  llic  i'J'ignv-.it  ftooJ.     Ld,  Rsj-ln.  Rep.  70J,  yo*.  Mlch.  IJ  W.  J- 

>  Sid.  AaC.  ft.  l6>  Di  C.  bu(  S.  r.  d^«i  not  appUI, 

2.  Serjeant,. 


.,^^ 


ftuntiaj.  «4 

1,  Sojeant  HawVIna  fays,  it  hath  been  holden,  that  in  every  tSJun^. 
f^bn  ^ an  ituSffaunt  taken  in  3  ihcTiff's  tern  or  teurt-/eet,  the  d^Y  *'i?1l'''~^ 
wherron  it  was  .taken  ought  to  be  fct  forth,  that  it  may  appear  — i  Ve«t'" 
not  to  hii  c  be^n  "on  a  Sunday.     2  Hawk.  PL  C.  jd.  f.  9.  cites  the  '"7. 
(iTk  in  the  margin. 

3.  Cife  againft  the  cuftos  brevium,  the  dtcl^ratkn  was  Mivertd  The  4  dip 
mhiiaj  morning,  and  rulej  given  to  plead  wliiin  4  days^  whereas  topieidnud 
Siturdiy  and  Sunday  were  not  juridical  days.  Et  per  Cur*,  we  J^^ujl^ 
tetkon  them  non  juiidici  as  to  matters  to  be  tranfaBed  in  court,  aqd  fuch  diyi 
therefore  Sundays  and  holidays  are  no  days  to  •  movt  in  arreft  of  "l*™"  ^^ 
jadpwiit.  But  as  to  buGnefs  dant  out  of  courts  rules  to  plead  within  ^["i"" 
4  diji,  &c.  Sund»s  are  reckoned  the  fame  with  other  days,  minbniht 
gall;.  624.  pi.  2.  Trin.   11  W.  3.  B.  R.  Afmole  v.  SericiMit  #"'*» 

Smiij  ii  never  nckoned  one  of  tKofc  ityt,  bcgaufe  n< ' '  ~ 


(he  aft  menLioncd  on  Ihe  other  fide,  vrtieie  Suodiy  is  reckaotd  uu  of  thi  n.  Jtji  fir  rhiar 
•t(«(/i't./,  bec»ule»m»n  miy  piepirefct  hnjomney,  or  come  up  10  London  oo  thatdiju  well  uob 
■D7  oitact  d^y  ol  the  «eek  j  uid  fat  cliii  r^lon  it  wu  telbl*ed,  tlul  ttK  plei  ihonld  be  received* 
t  Mod  11.  Mich.  7  Ceo.  lyil.     The  Ld.  Cooingtbf't  »re. 

•SiDdJ)  i.not  indwisl  in  the  4  daft  rg  MHW  m  «iT^  o/;Wpuitf,  but  tbt  defendant  omllhara^ 
jsiAcal  dij<.    I  Salk,  615.  pi.  6.  Trio.  1  Am.  B.  R,  Sir  Chriftt^pbci  Haiti  w.  Owen. 

4.  It  was  moved  to  ftay  the  proceedings,  the  nrit  being  return^  ypo"  Ikt' 
fhUrni  days  Jrom  St,  nillary,  and  the  notice  being  to  appear  on  "*^^!^^ 
Suiikj  Jan.  29.     Per  Cur.  the  Sunday  is  the  true  day  of  the  liitcjind 
retuni,  and  therefore  it  is  as  it  ought  to  be.     Notes  in  C.  B.  205.  •f"'  "iti"* 
Hill.  7  Geo.  2.  Jenner  v.  Oatridgc,  rZ-X^' 

Court  ■a»  of  opinion,  ihu  a  mnct  is  apptar  tw  Mnitj  JtK,  ti.  ai  tht  rtimrt-drf  tf  OH .  HVI.  wa 
hi;  iiou^ht  lo  hi»c  bcrn  to  ipvMr  on  the  loih,  which,  althoogh  it  btSnitin,  U  ibi  iimi  datattim 
rflua.    Ko-et  in  C.  B.  107.  E-ft.  7  Geo.  1.  Uoyd.  ..  Bceftoa.  ■' 

J.  The  writ  vxureturmble  gidnden"  Pafcha,  fervcd  with  ruticett 
fP^  on  Ap  pro- 

ceetiingsi  bi  ^  of 

the  return.  loyd 

r.  fieellon. 

d.  A  mot  on  a  Now  Inc. 

SwKtn,  and  tht  B.io<i.S.C. 

M»wj  afiei  de- 

fendant did  1  ift^r 

notice  of  a  (  'i.yi. 

cd,  which  it  ri« 

liecamebef  c  t;'.) 

ferring  of  t^  th  — 

the  plaintiff  would  proceed  upon  luch  irrtfiiur  'Vr/ici-of. 'he  pm- 
ce&i  and  therefore  proceedings  jverc  iUid.  R^j ,  of  Pract.  in 
C.  B.  105,  106.  Trin.  7^8  U.v.  ?..  }aiatt  \:  Vtuiv" 

(D)    Statutes. 

I.    I  Citr.  1.  l^NACT5,  that  there  Jhall  be  tio  meetlngi,  or  eon, 

eof.  I.    *-*  t»urfii  of  people,  out  of  their  o-wn  parifliest  on  the 

l^is-iaj,  far  tnj  Jp^rti  and pa/iinicsy  nor  any  ienr-iailiiig,  hull-. 

baiting. 


64  i  ftimDa^ 

balling,  interludes,  ^emtnon  pLyji  or -other  unlamful tKtrcifis,  uftilj 
any  within  their  own  parifies ;  and  every  perjbn  offending  Jballforftit 
3  J.  4</.  to  the  ufe  of  the  po<n-  of  the  parifk.  And  if  any  jufue  0/ 
peace,  or  the  chief  opcers  af  any  city,  borough,  or  to-wn  corporate,  upsn 
their  viewyorconfiffon  of  the  party,or  proof  of  cm  -witnefs  hy  oalh, 
fballfind  any  perfon  offending  tn  the  premifej,  the  faid  jufitce  or  chf 
officer  fhall  give  warrant  to  the  canjiablei  and  ckurch-tuardent  of  the 
L6$'\  pari/h,  to  levy  the  penally  hy  dift^cfi  and  file  of  goods ,  and  in  default  of 
difirefs,  that  the  party  offending  he  fet  in  tkifoch  3  hours  :  andifany 
fitah  be  fucdfor  execution  of  this  law,  he  may  pl.ad  the  general  iffu,, 
provided  that  no  man  he  impeached  by  this  ail,  except  he  be  coiled  m 
queflion  -within  one  month  after  the  offence ;  provided  alfo  that  the 
tccltfiaficaljurifdiaion  by  this  aBflall  not  be  abridged. 

Continued  indefinitely  by  3  Car.  i.  cap.  4.  and  16  Car,  i.  cap.  4. 

2.  20  Car,  a.  cap.  7./  I.  cnafts,  that  all  the  laws  in  force  con-  . 
cerning  the  obfervatian  of  the  Lord's-day,  and  repairing  to  church 
thereo>i,fhall  be  put  in^xecution ;  andallperfonsfbaJlon  every  Lor£s' 
day  apply  themfelves  to  ike  obfervatian  of  the  fame,  by  exercifng  them- 
felvei  in  piety  and  true  religion  pullicly  and  privately ;  and  no  per/in 
hall  do  any  worldly  labour  or  work  of  their  ordinary  callings  upen  the 
Lord'S'day-  (  wjrks  of  neceffity  and  charity  excepted)  ;  and  every  per/on 
of  the  age  of  14  years,  or  upwards,  offending  in  the  premifes,fball  for- 
feit fJ.  And  no  perfon  fjall  publicly  cry,  or  expofe  to  fale,  any  goods 
upon  the  Urd's-day,  upon  pain  to  forfeit  the  fame  goods. 
■  S,  2.  No  drover,  horfe-courfer,  waggoner,  butcher,  or  higler,  fraU 
travel. or  come  into  their  inn  or  lodging  upon  the  Lord's-day,  upon  pain 
to  forfeit  20/.  And  no  perfon  frail  travel  upon  ike  Lord's-day  with 
any  boat,  wherry,  lighter,  or  barge,  except  upon  extraordinary  occafm, 
to  be  allowed  byfomejufiice  of  peace,  or  he<id-afficer,  upon  pain  to  forfeit 
es.  And  if  any  per/on  offending  in  the  preniifes  frail  be. convifled  ie- 
fiire  anv  juftice  of  peace,  or  chief  officer,  upon  vieiv  or  confeffon  of  the 
■'par  hief  officer  fialt  ■ 

giv  1  fiifi  the  pods 

erii  dher  forfeitures 

ty,  ^e  offender  frail 

I,  mdfrall  be  em. 

i)lo'  fr^ll  ^e  lavjfiil 


ilties  to  reward 
not  the  ^dpart 


•'  ^■ofdreff.ngof 

„mt  injarmlies,  or  dreffmg  «r  felling  of  meat  m  inns,  cooksfr^,  or 
viamlling-h^ufes,frr  fuch  as  oiherwlje  cannot  he  provided,  nor  to  the 
er\ing'f>'>t0'-b^cr()  h,  the  morning,  or  after  4  in  the  afternoon. 

S,  4.  No  per/on  (hall  he  prfifecuted  fo'  any  offence  before  mentioned, 
vnlefi  he  beprolecuted  wi'hit:  1  o  days  after  the  ^rnce. 

•1.  1 1  Es*  I?.  ^.  3  eap.  11.  f,  3.  enafls,  that  it  frail  he  lawful 
for  the  rulers,  ^r  ■  of  the  company  of  watermen,  to  appoint  any  number 
of  watermen,  not  exceeding  40,  to  wari  on  every  Lord's-day  between 
Vaux-hall  abffiv  London-bridge,  and  Liinehsufe  below  bridge,  at  ««- 
venieni  places  for  carrying  paffengers  crofstke  river,  at  id,  each,  ts^c. 

4.  9  Ann. 


I 


f 


e^etre&ea0.  €; 

4.  9  Ann.  cap.  23.  /  20.  enacts,  that  coachmen  or  ciairmm  li- 
ttiifed,  majply  on  tit  LorJ's-Jay,  aamit branding  the  aS  29  Car.  2. 

For  more  of  Sunday  in  geneni,  fe«  (Ercape0,  HobbtTpi  and 
other  proper  titles. 


Smperfcueafif,  c  66  j 


(A)    Superfedcas.     What  Thing  will  be  a  Superfe- 
dcas.     ^W/  of  Error.     [*  Audita  S^uerelay  pi.  6.]    »  s«(h). 

[I.  rr^HERE  tie  pariy  cannot  be  reared  to  ail  that  which Jball  be 
''  loft  by  the  execution  (if  it  be  made)  •when  the  judgment  is  re- 
w^,  there  the  writ  of  error  fliall  be  a  uiperfeileas  .of  the  cjtecu- 
tioa  (at  what  time  foevei  it  be  brought  as  it  fcems  is  intended)  > 
bccaufe  otherwilc  it  will  be  mifchicvous.     7  H.  6.  29.] 

[2.  As  if  i  juror  be  attainted  in  a  writ  of  attaint,  a  writ  of  error 
Ih^be  afopnfcdeast  becaufe  he  cannot  be  retlorcd  to  tliat  which 
heOwlllofc,  if  the  execution  be  made.     7  H.  6.  29.] 

[3.  Thc^flw  law  is  in  writ  of  error  upon  an  attainder  offelohj. 
7  H.  6.  19.3 

[4.  Bui  if  -   Where  ■ 

tinui  agditji  :   ntin  briog* 

txeculmi  upon  :  ^tf^  ^,„a 

any  fuperfed  ;  »giinfthiro, 

""■I"'  fret 

(It  fecms  bei  de»  of  ax- 


ttt'pnittjirl ,  I,  pi'  bo.  (.\\ta 

7K.6.41. i>l  Aeediligm 

if  Br.  Svpofdlc^  rid  ilut  Clwcii 
■ef9difobiit[44-) 

[5.  But  it  feems  it  is  a  fupeifedcas  in"  law  ta  the  defendant ;  ib  ,— -*--^ 

tlui  he  ought  not  to  deliver  the  ftatutc  to  the  plaintiff,  as  he  there  f^'w- 

dvd,  and  thereupon  the  plaintiff  fued  execution  ;  and  there  it  is  g^  ""  • '   '  '  > 

held  that  it  is  not  any  fuferfedeas  in  la-w  of  the  deliverv  -without  an  pi.' 6b.  ciui 

(kniir<tmiibu  Uvx  cbe  writ  cf  cnHiffiKd  vA  aUcfltJ.  uecuMn  cuiQot  bciwu-jmofihe  liril 


A.!?'.   ■;"!      , 


69  ^uperfEtieatf. 

judginciitt  tmtjthwiiitfiirtrAiTtttrdi'fi// it  rm»itJ,  sad tba  iti  Civt  ha  Miti^ ^i^^ 

%T.  Super-        ^(j.  An  tiuJita  ^ufrela  upon  a  /latute  fliall  be  a  fuperfedeas  in  law 
^.'"iin  s.  "^  ^^^  execution  upon  it-     24.  E.  3.  Audita  Querela,  1 1.] 
C— U  I  mifi  fun  farth  an  andiu  quenl*,  jto  »aid  i  dilute  (tiple  eralijlute  mer^luat,  he  Dull  bma 
fnpeilcdtu  u  the  ibuiff,  not  to  do  uscutioa  hwginc  ihi  plti>  &c.    Ft  N>  B.  14c.  [A]  cito  Kt 
lift-  XI  J- 

Auditi  quereli  a  ne  fii/nrfiJi*t,  uid  tbncftfc  otccution  mty  br  lalcm  Dtit,  unl^i  tfuftrfijai  hijui 
Jirth  ;  wJ  if  the  audita  ijuucU  be  foundtd  M  *  deed,  ii  mutt  be  proved  in  court  befgie  i  funfcdcH 

ilull  be  tinted,      i  Silk.  91.  pi,  i.  Mich.  ]  W.  &  M.  B.  V,.    Lugllon  t.  Cnol. Ic  ;,  ^ 

Aip.'rredeai  ii//there  be  ii;^iW/(/n-/nii«i,  which. Ihill  not  be  giiaud  aW  tht  mttttr  ht  frtni  ij  i 

viinifn.     11^  Mod.  los- Anon Comb.  389.  Mich,   8  W.  }.  B.  R.    Ijngfton  ».  Ctui[,i« 

when  the  deed  ii  produced  in  couit,  and  ptUTcd  01  confeiTcd,  a  fpecii)  fuperfedcaa  may  iljue,  but  ui  m 
ftop  ikt  Ibciiii'  from  (ellinc  i  pel  Holt  Qh.  J.     But  the  goo4i  wen  ftajed  by  coofuL 

t  67  J  7.  "When  oar  is  in  txecution,  they  cannot  fupcifcdc  it  by  eri 
Sid.  %i6.  yor,  but  bt  tnuji  continue  comtnitted,  clfe  there  would  be  no  Tcmedr 
The  VattY  '  *°  bring  him  into  cuftody,  in  cafe  the  judgment  fliould  be  affirm., 
via  in  cae.  cd  ;  but  en  an  audita  quertla  the  party  u  iifihargtd  by  bail,  bccaujq 
euiionitthe  this  18  a  ticw  fuit  1  and  the  party  is  never  to  be  taken  again, 
king  uj!^  '  '^^''-  43-  P'-  '8.  Pafch,  18  Car,  2.  B.  R.  The  Bang  t,  Whit, 
■  convifiioB  ntOtC, 

Aealing  and  breaking  oF  parlii..  lo  vbett  perfimi  mn  fi^ad  ta  the  ki'iK  at  dw  rrSoni,  aad  in  a. 


(B)  By  Error,  fn  -what  Cafes  it  flial!  be  a  Supers 
fedeas  in  Law.  By  what  Tlung.  [Not  where  if 
is  as  a  nevo  Original.\ 

etum  of  a  Je^ 
opriii,  and  this 
ch.  and  heforf 
■fghtofibtfitfi 
judgment  an4 
ind  in  a  inan-. 
idgment  flull 

^  writ  of  »H 

ifuperfcdeas  tt, 
!■;'■  a  neviori-. 

[3,  Bi:liij>!reJ':ici/i-  be  f'jctl  tc  have  cxccuticn  of  a  judgment 
in  annuity,  a  writ  of  fr.'oi-  (J  ihc judgment  in  the  annuity  fliall  be  ^ 
fuperfedsnij/'i'^iryWrc/innJ-^  tor  it  always  depends  upon  the  firft 
original.     :o  H-  6.  6.  b.  J 

[4.  It  i  mail  brings  debt  fir  damages  reavered  hj  judgmtnt,  if 
after  tJit  rt^-crd  of  the  judgment  be  rttiwoed  by  writ  of  error,  yet 
tliis  is  not  ,my  luperfedeas/i./ii'i'Jfisflg/ii^f;  for  it  tsannvert-. 
■  gi>u4.     10  H.  6.  6.J 

>(  aU  iaiM^u,  Ac.  ac4  *"^>  ^  ^Tf  !>  litf'^  imrjbc,  thcT  tbc  dcSfttdttl  M  pliinffl-' 

taDDf. 


(Mm  tat  CBCiilka  bj  eriglail,  nor  othnwife  of  tbe  duMCett  nor  of  (he  Un4  g  Winrs  if  A*  vrii  ^ 

Br.  D«t,  pJ-  'o6.  cita  S.  C. 

AiBifiBaiipan  the»/<i  tl>c;iUjirif«u>inf^nV<^arrirv«rd:iA}  (7  whidithe^f/at^nr,  br  t&c 
bnu  X]  H.  S.  hadjmJgmiia  u  TtavB  bit  c^i  J  ud  afiet  the  rtcerd  viai  rrmrtid  tj  tmr  imu  B.  St 
hj  tbe  pljiatlff,  ptnding  wfaich  the  JrftuJaal  Iraugbl  eSitm  efJtit  in  C.  B.  ufn  a  neai  iripnJ,  a,^ 
aniii  Mfm  lit  ricird  c(  thi  tSinn  apini  tbt  tafi,  uul  Ihii  Diiler  wu  pleaded  by  [Ik  defendimt,  leu, 
mi  dMbdla^aJSD  of  tbe  Court  wu,  that  tbe  laioa  ii  milatuiublt,  inalniudi  u  it  ii  brauiht  upon  i 
DM  m^finil.     D.  31.  pi.  j.  PiTih.  iS  tc  19  H.  S.  Aiuut.  ' 

Otrcndul brooght  >  writ  oftrrtr  in  lit  Excptf<ur,thetArr,oC*  judgment  ptm IpinJl  hitn  in  B.  R. 
AaitiiiBfUimr^tnaiib€*at.(i>aB0(iiit,if9Bibaiitiimiiu;  '•>  wbicinit/mlmiii fJeaJtd  nt  lit!  rt. 
arJ,  Relolrad,  thai  the  pla  it  uufht ;  fut  debt  liei  DctiwithlUnding,  and  cited  6.  31.  b.  pi.  c  6 
All  E.  4.  7.  ButBendl.io.  pi.  31.  taktf  dili  difference,  that  *h«n  the  aSion  of  debt  it  bj<i'|[bt 
befin  tbe  writ  of  emr,  ibe  aaion  continue!  good.  But  if  the  varicofertor  ii  bmughtArft,  then  debt 
doeiiwtlie.  BntdutinTileoftlMatiT  v.  LamoNam,  tbe  Judga  held  it  vm  iUone,aRdchacmiC 
of  env  i>  no  fapctfedeu  to  an  aOion  of  debt  |  and  that  notwithfianding  the  writ  of  error,  the  bail  mar 
bnogn  the  principal  in  difcbarge  of  the  nuiopeman.  Raym.  100.  HiU.  16  &  17  Car.  1.  fi,  £, 
AdasM  *.  Tenlinlba.— -  LcT.  ijj.  S.  C.  and  ftji,  that  all  eicept  Keeling  held,  that  ft  well  liei  1 
btbcracordilMf  it  dillio  tfaiacowt,  aod  tbe  writ  of  error  ia  a  fupeiiedeai  onlf  of  the  execution 

Sid.  aj6.  S.  C.  accordingly Mod.  Jii.  pi.  13,  PiTch.  16  Car,  i.  Draper  t.  Biid«^i  ifl 

tbe  Coort  bdd,  that  ta  adion  of  debt  would  lie  upon  a  judgment  after  a  writ  of  ermr  brought.-. 
jKeb.  Jio.  pi.  15.  S.C.—S.  Celled  Lutw.  601.  &S.  P.  refrf«d  accordingly,  {the  Ch.  T   •  bein» 
rtfait,)  Mich.  1 1  W.  in  cafe  of  Dentoo  t.  Evan.     For  (aj  P.wd,  J,  faid)  tlii,  aflion  hu  been  alt 
loved  ener  fincc  tbe  reign  of  H.  6.     And  rometjmei  thif  plea  has  been  pleaded  in  abatemeat,  and  fome- 
tiH  in  retardatioM,  &c.  of  the  fuit ;  but  coold  not  be  maifc  good,  bacaufe  there  can  be  no  cettain  tinw 
ftc  ic-fumokiuu  of  the  paity,  when  the  judpnient  fliould  be  affitiBtd,  i»  there  ii  in  the  c«fe  of  «  piot*- 
St  Ml  tftm  AJaJputl  in  B.  R.  (he  defendant  pleaded,  in  abatement  of  the  aDion,  a  writ  of  tmr 
Kndiag  span  thii  judgment  mCam.Scaec.     To  which  ^e  plaintiff  demurred  j  and  it  w»  adiudted 
tor  tbe  plaiaciir.bdniaTgued  by  Serjeant  Uvlne  for  the  plaintllf.fr  Sid.  i]6.  4  H.£'.  ]i.  &igE  4.  6 
me  citol  by   hiai  to  be  fo  refalTcd.      And  a  cafe  w»  ciied  by  Dolben  to  be  adjudged  aceotdiMly  li 
tbe  time  of  RoL,  and  after  affirmed  la  parliament  before  all  the  jgdgea  in  Englind,  between  LiniijicK 
and  .....  .     And  though  It  h-l  been  ftuck  at,  and  V.ughan  queftioneo  it,  yet  it  had  been  oftentime. 

feruled.  AiditwMheldinthecafeofDAKvtai  and  Smith  in  tbe  Eicheq  net -chamber,  that  fuck 
pla  li  M  goed  in  bar,  but  good  in  abatement ;  but  thii  diSereace  was  not  thought  reafonable.  And 
HoltCh.  J.  faid,  if  It  wa£  not  for  the  current  of  authoritie,  conira.  it  fcemed  haid  to  him  that  f«b  an 
aaiiB  lica  i  fin  tbe  writ  of  error  iia  fuperitdeat  to  an  execution,  and  therefoit,  pari  ratione,  it  ouiht  (a 
be  a  (apecfedeaa  to  all  tbe  way*  to  come  ai  u  eacculion  ;  and  he  cited  the  cale  of  RiAn  and  BiAa 
■  LOCI,  when  a  man  payi  a  lecurity  of  an  inferior  natijie,  pending  a  writofertot  upon  a  judgment  on 
a  fctotiiT  rf  an  higher  nam™,  thii  w«  not  a  devanavlt,  which  Ibewi  that  the  writ  of  error  lud  lb  to- 
tally fafpended  tbe  effea  of  the  judgment,  that  it  Ihjil  not  haTeNuty  regard  01  edenca )  but  this  not 
S^i"*Li'\™'    ■       ■      "  ■    '  '   '  the  Court  ut  fupr^ 

S.  C.  accordiogty.^—  v-—-^ 

In  ^rfa  ■  C.  B.  ■>» 

CniUbill  «4>ere  the  ■ ^ 

.*•  *•  ^  a?e  1^)  7ur',!^ 

™  "  °"  It  wa.  argued,  that  it 

and  the  fuf^fedeaa  i.  ^  Tlstl^T  t 


ilTue  Ml  tried  ^ 
a>a,/,uBj,J,  T 


th«  ihii  aQiaa 
i  becaufe  tbe: 


.-^  n  Jih 


rb!rr,n'^alrfi,bf 


the  whole  maitet,j>ide  , .    Lev    - 

Micb.  s  w. * M.  i.  _  p, i;.„^^;  ;''• 

S.C.botD.H Skin-^o-j.  :;.C.l..tD,P jM^.z.H    ^.  C.  l*t '..  f- 

Tbe  Court  doubted  if  dci:  >™;d  lie  upt.,,  a.iuJj;.-^i>  p-Mivi  u  ■a;,..- =,  ;,,j.-.  Hrrit  Ch.  J.  f.ij, 
Taagbjnwaioiadiflre.eniopinunftoni  Hj.;  m  ImK  jwdc.-.  tt  ^.ij^i.jn...  Em  the  la'*  feenw  now 
liid.ibat  a  Kiit  of  error  ftjji  all  pio:cedingi  »ili«JU"ei.  1 1  Mod-  -;.  pi.  i->.  Pijch.  5  Anm* 
S.R.Anon.  ,  ^_^g  y 

[5.  If  zfcire facta!  be  fucd  ta  have  tiututkn  afafiit,  and  tenant  S^iff^.ii 
gn"^'  <"tti  pUadj,  and  nfter  k'^tgi  writ  of  error  ef  the  fine;  yet  this  J;°  "X" 
ftisll  not  be  any  fuperi'cideag  ta  tbe  Jcin  f<i;iit\  for  it  ia  ia  a  manner  nm-brou'gw 
a  rino  m^ial,    a  g  H.  6.  6.J    .  ,    »nit  of  w~ 

16.  But 


68  -  supcrreii«a0. 

"™'^"'^''<        r<5-  But  othcrwife  it  a,  if  he  hrtiigt  the  writ  of  crroi  before  flit 

\t\t'itl\i    return  of  the  fcire  facias.     20  H.  rt.  4.  b.] 

*e  illowfd,  btcanfefxrrB/isirtoBiaTO«ri/erfi  ind  at  Ult  it  wiiilIowcH,  for  by  the  writ  of  error  thrir  hinji 
m  doftd  ;  /o  thit  if  they  proctid  it  *m  ftiri  fbt  oMbing,  wberefore  tbey  »Uo*bI  it.    Br.  Ejroi,  p|.  m. 

[7.  If  a  man  he  adjudged  to  account,  and  after  die  plaintif  hringi 

a  capiat  ad  annputafuiuiH,  in  which  the  panics  are  at  ilTuc,  and  it 

is  found  agrtinfi  the  defendant ;  and  after  the  defendant  brings  wtit 

of  error,  admitting  that  it  lies,  yet  it  (hall  not  be  any  fupcrfedeasj 

fo  that  the  Judges  ftiall  not  give  judgment  according  to  the  ver- 

dia.     ai  H.  6.  26.] 

S.  p.  but  «       8.  Where  a  man  grants  an  annuity  fer  20  /.  and  for  nan-fajmait 

^"bVern''    "  thed^Y  JO  Lnaminiptxnxi  ihcTc'ii  writ  of  annuity  ieinugbt  of  tht 

jrintofthe    annuity,  and  '^t  plaintiff  recovers,  and  the  defendant  brings  lotil  of 

annuity.        errer,  there  the  frj}  plaintiff,  upon  Jhewing  of  the  deed,  may  have 

S''t»3™hei  '^'^^^  °^  debt  for  tic  pain  in  C.  B.     And  it  is  no  plea,  that  there  11 

4H.  6.  31.  writ  of  error  pending  of  the  principal  annuity;  for  ihijoBionii 

net  brought  of  any  thing  which  was  adjudged  by  thefrft  record.     Br, 

Execution,  pi.  68.  cites  4  H.  6,  31. 

*  C  "59  ]        9.  Writ  of  error  in  the  Exchequer-chamber  of  a  judgment  in  B.  Ri 

X  c'h^'h    ^      "''''"'  '"/^^  """"  ojjigned  ihtxc,  and  they  affirmed  the  judgment  1 

ujmeof  '  '  *  whereupon  record  of  ^rmation  vias  remitted  into  B,  R.  and  anih 

Ho»iriN«     ther  'writ  of  error  in  3.  R,  coram  vobis  reftden'  (as  is  ufUal  for  er- 

'"IJ""'*    ""^ '"  fa£t);  it  was  moved,  that  upon  putting  in  bail,  this  new 

,'lj,,    "     writ  of  error  might  be  a  fupcrfedcas  to  the  execution :  but  the 

i«o»TB,       Court  held,  that  this  writ  was  not  to  be  allowed  in  this  cafe ;  be- 

'ffiiw""  caufe  tlie  judgment  being  affirmed  in  the  Exchcquer-chambet 

'j^^Exibt-     tranfit  in  rem  judicatam,  and  a  writ  of  error  cannot  be  brought 

euir-ibam-     here  on  a  judgment  there  ;  and  it  is  the  courfe,  in  a  writ  of  error, 

d™Tf'c^t     "*  recite  all  the  proceedings  that  have  been  in  the  matter.     And 

cftht  fiah-  the  courfe  is,  that  if  a  writ  of  error  be  brought  here,  upon  enor 

«Tii  and      in  allowed  in  court; 

Sife^'r   *'  cafe.     Vent.  207. 

ttere,f/wJ-  Pa 

tdhnMifl 

trranm,  which  is  the  iwwmitofenordoa 

not  lie  in  B,  It.  edingi  in  the  EicbcfMr- 

brings  error  in  the 
£.-■  [he  tnefne  profits^ 

au'  ^,  ,    uftain,  in  cafe  the 

judgment  be  aijirined  ;  pending  which  the  plaintiff  in  the  original 
nliion  brhigi  trefpafs  againft  the  defendantyir  the  mefne profits.  It 
was  moved,  thi:t  the  pliiinlilThas  no  title  to  this  a£tton,  pending 
'tiie  writ  of  L-nor ;  foi  by  tliis.means  the  defendant  may  be  doubly 
charged;  and  faould  the  plaintiff  get  judgment  in  trefpafs  before' 
the  writ  ol  error  be  determined,  we  have  no  remedy,  (in  cafe  the 
juilgn-iciit  be  veverfid,)  for  the  damages  rccoTctcU  againil  us  in 
trcfpais.  But  it  »'as  anfwered  by  3  Judges,  (Holt  abfent,)  that 
this  writ  of  error  in  the  Exi^heqiier-chambtt  is  no  fuperi"cdeas  of 
the  judgment,  as  i(  would  be  in  this  court  upon  a  judgment  in 
i  C.  B. 


^i£:Mh 


C,  B.  and  we  think  he  may  as  well  have  this  a^'ion  for  the  mefne 
profits,  as  debt  upon  the  judgtnent,  no  twit  h(  landing  the  writ  of 
eiror ;  and  there  is  no  inconvenience  to  the  party  thereby,  for  thi 
dama^rt  upon  the^U-tfpafs  art  a  g9od  inr  to  thf  piatntiff  in  any  aSiatt 
irtugit  for  them  after  the  affrmance  of  the  judgment ;  wherefore  this 
aflion  muft  proceed.    Comb.  455.  Mich.  9  W.  3.  B.  R.    Toa-- 

ford  V 

■  1 1.  The  plaintiff  had  judgment  in  ejeBment,  of  which  error  wat 
brought,  and  bail  given  to  profecut^,  and  anfwcr  the  mefne  pro- 
fits, and  pending  it,  the  plaintiff  brought  debt  far  rent.  And,  per 
Cur.  the  writ  of  error  doca  not  hinder  the  plaintiff  from  bringing 
debt,  or  diftr^ining  for  his  rent ;  aiTd  here  he  might  have  entered 
without  B  ^vrit  -of  execution,  and  ^y  all  txecut'tons  hy  -wrii  arefuf-- 
pendtd  by  the  writ  of  error.  la  Mod*  39S.  Pafch.  12  W.  3. 
Badger  v.  Floid. 

II.  DeH  vp*n  ^judgment  in  B.  R.  the  defendant  pleads  a  writ        ' 
of  error,  pending  in  the  Exchequer-chamber  before  thejuiliccs  "\ 

and  barons }  and  prays  quod  billa  caffctur.  The  plaintiff  demurf. 
The  refelution  of  the  Court  was  delivered  by  Parker  Ch.  J.  that 
this  was  no  good  plea,  and'  that  the  defendant  nuift  anfwer  ove^(  - 
and  dedarcd,  that  they  founded  their  judgment  Upon  the  many 
irfolutions  that  there  had  been  In  the  like  cafe.  He  obfervcdy 
that  two  quejlient  v/iiz  -made  in  the  debating  of  this  cafe:  ift, 
Hviv far  the  plaintiff  could  proceed,  pending  the  writ  of  error  ?  And 
3dlyy  Whether  the  reetrd  was  rrmawing  in  this  eoari,  or  removed  in- 
to the  Exchequer- chamber  l  The  action  here  was  brought  oi> 
the  record  of  a  judgment  in  this  court :  jlt,  As  to  this  it  has 
been  thought  a  very  hard  thing,  that  while  the  judgment  was  in 
difputc,  the  plaintiff  Ihould  go  on  to  recover  this  way.  It  has 
been  attempted  every  way,  that  could  be  thought  on,  to  put  a  ftop 
to  this  way  of  proceeding ;  fometimes  by  pleading  it  in  bar  to 
iiich  aD  auion, 
times  by  pleadii 

thelefs  been   ai  i 

I  Lev.  153.  •  .     [70} 

Rmo.  too.       i  ,    'Seeanuu^ 

mcnt  by  the  .tc  t 

there  was  a  wri  : 

to  which  the  I  s 

awarded.    It  n  i  • 

that  it  was  gone 

it  is  faid,  that  ^  c 

of  error  be  brougb',  i'.  Itil!  rum^ins  ;i  rccorJ'of  1'.  R.  and  an  ac- 
tion of  debt  may  be  brought  upon  the  judj,n.e.i£.  Sec  2  Kcb.  659. 
Holmes  V.  Cliamberlalne,  this  ple-i  wad  ple-uled,  and  di.Cillovei]. 
See  1  Keb.  Poftcme  v.  Weber.  And  the  Court  faid  they  woj]d 
ftiy  the  proceedings;  albeit  there  had  been  no  delay  in  the  pro- 
fecution  cf  the  writ  of  error,  and  fo  adjudged  w  ^  Ltmpt  and  f  -"{B) 
Lamcuam's  cafe.  There  ire  many  other  c:iics,  and  it  has  been  P'-  *■ '"  ''*■• 
alH-a;s  held,  that  dn  a^ion.did  lie.  Sbpv/.  (413.     IRotxenhuf-  s!"'.'    '* 


\   Jt^Ui 


?9  ^'upetfetiealf* 

Mtek  r.  titNTHAtt>  4  Mod*  247.  Lutw.  60a.    adly,  It  was  re# 
fblvcd,  that  the  record  doe^  remain  in  the  Queen's  Bench,  not- 
withftanding  the  writ  of  error  in  Cam.  Scacc,    Suppofmg  the  wijt 
6f  error  doe>  not  prevent  the  afkioh,  it  has  been  rcafonably  ar- 
gued, that  they  fliould  have  a  recbrd  before  them  to  proceed  up^ 
on )  but  yet  it  haii  been  held,  that  the  tecord  is  not  before  thenu 
The  words  of  the  27  EJiz,  cap.  8.  are  only  direfltory :  it  enaftsi 
that  in  the  cafen  mentioned  in  the  aft,  a  fpeciat  writ  of  error  fliall 
be  devifed  in  the  court  of  Chancery,  dire£lcd  to  the  Ch.  Jufc 
of  B.  R.  commanding  him  to  caufe  the  faid  record,  and  all  thinga 
concerning  the  judgment,  to  be  brought  before  the  jufticcs  of 
C.  B.  and  barons  of  the  Exchequer,  into  the  Exchequer-chamber, 
there  to  be  examined  by  the  faid  jufticea  of  B.  R.  and  barons  of 
the  Exchequer,  fltci     It  has  been  always  thought  fufficient,  if  the 
transfcript  of  the  record  wefii  only  removed  if  that  is  a  removal 
tSauD^.      of  the  record  quoad  their  confideration.     AH  the   entries  arc 
^!iLb^**  <ranfcript^  record*  &  proceff*,  &c.  cum  omnibus  ea  tingent'  pne; 
*'      textu  cujufdein  brcvis  dominse  reginae  de  etror*  corrigend',  &c, 
in  premiiBs  profecut'  juftic'  difl^e  dominie  reginae  de  C.  B.  & 
.  bsuron'  de  Scaccar^  dominae  reguiss  in  Cam.  Scacc'  juxta  formanl 
fiatuti,  &c*  a  Cur.  diftse  dominae  reginae  hie  coram  ipfa  regina 
tranfmiiT'  fuerunt^  &c.  except  i  And.  143, 144.  where  recotd'  & 
procejOr*  are  tranfmitted  into  Cam'  Scacc.  but  all  other  precedent^ 
are  to  the  contrary.    It  was  refolved,  that  the  adion  was  well 
brought,  and  that  the  defendant  ihould  anfwer  oVer  \  per  tot.  Cur. 
f  arker  Ch.  J.  Powell,  Powis,  and  Eyre.     Pafch,  i  o  Ann:  Re- 
gina,  B.  R.  Godwin  v.  Goodwin. 
Fbjotiffre-       13.  In  a£lion  oi  debt  upon  a  judgment^  defendant  iHo^ed  to  fiaj 
VT^  f     the  proceedings  ptnding  a  writ  <f  err$rf  which  the  Court  ordered 
defSdant'     upoa  giving  judgment  in  this  a£tion.     A  rule  of  court  of  B.  R» 
brought  a      was  produced,  whereby  proceedings  were  ftaid,  without  giving 
""^'amT'   judgment  pending  the  writ  of  error  5  but  per  Gur.  the  pra&ce  \$ 
^eiding  that  otherwife.    Barnes's  Notes  in  C«  B.  170;  Trin;  7  &  8  Geo.  ta 
writ,  fUin-  Sedgley  v.  Wcftbrooke. 

tiffirougbt  . 

an  aftion  of  Jiht  on  tbfjudgmekt,  anA  after  judgment!  tberdh,  lauied  exectitiott*  And  tht  qneftitti  mii 
whether  plaintiff  could  do  this  without  leave  ct  the  Court  ?  Per  Cur.  Jt/endant  misht  have  moved  tbt 
Court  to  ftdy  proceedings  in  the  adion  on  the  judgment,  pending  the  writ  of  error,  which  it  aiwayi 
granted  |  but  having  mddetio  fuch  application,  plaint'^ u  regular^  Barnes's  Notes  in  C.  B.  137.  £aft; 
^  Qeo.  ft.  Humphreys  v.  Daiucl.— Rep.  of  Pia^l.  in  C.  B.  129;  S*  C.  accordingly. 

'tm        ,  -       •. 

See  (A)  (B)  (C)     Supcrfedeas.     By  Error  or  Attainti. 

.  f  !•  1  F  a  man  rei^nters  debt  ag.ii*i/t  -^Kccuiors^  a  writ  of  error  ihaQ 

•*^  be  a  fiipfirfcdeas  of  the  execution.     17  Ei  3.  46.] 

[:?.  If  ?  m'jn  re^ovars  agaiaH  J.  S.  //*  a  writ  ^^  ^^^fp^fiy  fy  which 

it  is  atiiarded  quod  difendev.s^  capuitur ;  and  after  the  defendant 

brings  writ  of  erxor*  yet  it  fhall  not  be  any  fuperfedeas  of  the  ea-*. 

pias prj>  fine  ior  the  Idng.      16  Ed.  3.  Attriint,  24.  by  Hill.] 

If  a  roan  be        [3.  &  if  t};e  defcJid^nt  brings  an  aita'ntty  yet  this  ftiali  not  bc 

condemned  in  any  fupcrfedeas  (^(  the  capiat'  pro  fine  foir  the  king,  .  x6  £.  3* 

plJsi^/;^7r  Attaint,  14.  by  HiU.3 

vtrd'Uj'aini  a<a^'lMbc  awarded  lo  j«;-e»1  utC  p^rty^  &3Vr  if  the  pany  fues  an  atotmt^he  nay  come  into  iSie 

CbaAcer^t 


.'.4 


^    ..  rdii^ 


aoLtaj,  tai  thB«  /aJ  funrin  tbai  tt  fiall  af-prt  it  tbc  itj,  In.  ud  n/OHr  lit  ftrtf, 
smi  f;i  </}  lif  *»£  <■"'  itr  ffy  *hit  belgrgi  to  ifiem,  if  ibi  aiui<a  dm  pfji  e£»hjl  tiw ;  umI 
upas  iSk  laat  he  may  hive  i  fupcrfe<!eJi  to  the  iheriff,  that  -  tat  do  not  iireft  tim.     F.  N.  B>  »17. 

irimubeiWrnnf  m  (rr^/.  ind  the  ,/f/-iK!««  *■•»£.  w/aj-icf,  iad  tbejl/irii"//"'  ot««i"  *» 
t^,  ud  ciifui  ii  mnarJcJ  igiini)  ihc  dclendinl  /ir  thi  ihg'ifinii  the  delEnflint  "<  ChuccrT  "itj 
lot  t  fapeifaleM  of  the  cipiii,  iKliing  in  thr  wilt,  th«  ihe  dcTtndint  hi»  brought  in  iitalnt,  and  thil 
the  plaintiff  ba  fuid  fcrih  in  ekjii,  commanding  the  (hoiff  to  whom  tllf  fuptrfedCTi ''  i-ndti,  ihit 
if  tbe^ftndut  dojlJd  himftll'  to  iiiifor,  and  (hue  jfmJ/n.friff  lo  the  AerifT /«  >'';6"*' *"£ /" 
nitfi  ii^Hji  r.  iiw,  dt<.  iha[  theo  be  dc  ddiicr  him  out  of  fiiCaa  upon  that  Icbuiiiji  it  he  coouiK* 
the  fane  ta  be  fuOcKiii  recuiity.     F.  N.  B.  13S.  [£]. 

[4.  If  A.  recovers  againfl  B.  i/ci/  or  damage,  and  iiierfutt  a  ca- 
pias ad  faiirfaeimdum  againll  B.  which  is  returned  non  efi  itiventiu,  |~i^«^-^ 
and  upon  tnis  tjcire  *  facial  it  awarded  agoinft  the  bail  and  return-  •  fol-  ^9'- 
ed,  and  after  a  idfcirefacins  it  avjarded,  Siii  a  day  before  the  return  ^ 

thernf,  B.  brings  virit  of  error  upon  the  firft  judgment.  This  is  not 
any  fupcrrcdejs  to  the  proceedings  againfl:  the  bail,  but  the  ad 
feire  facias  may  be  returned,  and  thereupon  the  plaintiff  may  pro- 
end agaiH^  the  h.-iU  notwithilanding  the  writ  of  error;  for  it  is 
£^iitBfroni  the  principal  judgment.  Mich.  13  Car.  B.  R.  between 
focK  V.  TiLLiAKD,  by  Jones  and  Crolce  ogainlt  the  opinion  of 
Brampfton.3 


J [5.  If  a  man  recovers  againd  J.  S.  and  upon  a  fcire  facias  has 
'gment  againfi  the  baily  and  after  the  bail  brings  writ  of  error  upon 
tie  judgment  given  in  tie  fcire  facias.  This  fliall  ntJt  be  any  fuper- 
fedcas  in  law  of  the  execution  upon  the  RiH  judgment  againlt  the 
principal.     H.  1 1  Ja.  B.  R.  adjudged.] 

[6.  If  .rf.  recovers  again/  B.  in  B.  R.  where  C.  andD.  arefpecial  Y,f}^ 
idiloi  B.  and  after  B.  brings  writ  of  error  againfl  A.  upon  this  i49.in  the 
judgment  in  tie  Bxchequer-ehamber,  and  after  C.  and  D.  the  bail,  to  "'t?^9'^ 
difcbarge  tbem/irlves  of  tlieir  bail,  bring  into  the  court  of  B.  R.  the  's.c' 
bodj  if  B.  and  pray  that  his  appearance  be  entered,  and  that  A.  Jhall  (iied  Poph. 
take  turn  in  execution.  Yet  though  the  roll  for  ihe  bail  is  a  feveral  l*^u'"^  ^' 
roll  from  the  re  s  ofCi"»™ 

is  brought  agat  -  Net  ii  a:  it. 

not  accept  thi!  f  y°*s*c 

error  is  a  fupei  -  ?J_'poph.' 

fcdeas  to  the  i  '  igs- s.  c. 

B.  b  eiccutic  I  ~)^f' 

into  the  Excl  i  ^.  uinglcf, 

t  CoDKOR  and  .  "^  *" 

between  Calfi  ■  ,;;  '"  ^,7 

Curiam.]       ^  „  .,,„,■,,.  l.  l.  .  .  t  ■ 

[7.  If  a  man  -V;?  ;j-  '.vni:  oi     -  .--■■.ii;.;  ■-  ;tWgir.-i'-.   .•:i  r.;-  v..     ^'    '/    I 
remove  the  rrcsrd  i:i  (.'■  dav!  tfi''-/\    .:.-.ra:'.ci'-    '.'.Ah   lie    .^;-^r..c<\   '--<-- 
caufs  it  appeari  that  die  writ  of  c^oi    ':^  l.rongh!  'r.^rcl}  *ur  cie- 
lay,      P.  13  ja.  B.  R.  between  Marsh  and  WiJU-ji—ouK,  ad- 
J!i:3geJ  per  Curiam.] 

:'  Where  damc^ts  are  /tc^crsd  and  iht  deftnJ.irJ  .'.  imprfsnaik,  Pr  t  lau- 
tH^ire  he  ihall  daij'furety  In  writ  nf  ertor,  o:  rsoijia  vn.  orifon  if  'J.^-  {'J' 

voi..ix.  a  ■    the  '■'■'■^ 


72  %viptxieTitta. 

K-  40.^—  tKe  year  be  not  paft,  or  if  he  be  not  in  prifon  by  way  of  exm»- 

5!'n«  *»""•     ^^-  ^"°^'  P'-  38-  cites  7  H.  4.  36.    £40.] 
S.C.' 

S.  p.  Bdc        g.  In  trcfpals  the  plaintiff  recovered,  and  writ  ef  tmr  came, 

m^''  1^''  ""^  "  expirtd,  no  record  being  removed,  and  after  came  ane/^  vn-it 

thii  ihcir  3^  ffw,  by  which  extcutian  was  awarded  for  the  delay  ;  but  it  wag 

hindiirB  JaJd^  that  when  the  record  is  removed  into  B.  R.  the  defendant 

trtheram-  '"''y  eome  hcrc  and  have  fupcrlcdcas  to  the  ftieriff  to  furceafe 

Jncoftbe  from  execution.     Br.  Superfcdeas,  pi.  17.  cites  9  [_it  fliould  be 

(•drreftHl  to  thtm.     Br.  E.ecutioni,  pi.  51.  cicei  19  H.  6.  7,  g The  iriry  fuO^  m  vri  >f 

trrtr  ii  1  (upetUeii  lo  the  cxrcution  ;  per  Keelinii.  And  Twifden  Tiiit,  ihit  in  a  writ  of  tnorto  >e. 
m»ntl»itcoriof»')aigiB'nt,ftmi'f:b'f^!''"ii'mtiv/trilcfiiti,  ind  thit  bj  idTiieof  Wild  j.  [ht 
writ  not  removing  the  record,  they  look  o«t  eitculkm.  But  thic  the  Court  w«  of  apinwn,  thMiEoggh 
the  record  w«  not  r«oioKd  ihmb)'  (of  whith,  they  fiid,  he  «<  not  jiiii(e  whether  it  wu  or  not),  yet 
thit  ic  fo  bound  up  tSe  ciuCc  ibu  thej  could  not  tike  oui  eiecutioa.  li  is  indeed  good  oak  to  qoilh 
'  the  writ  of  error,  when  it  comei  op,  hut  eiecudoo  cinooC  be  taken  out.  Mod.  :t.  pi.  7}.  Mich. 
11  Cm,  j.  in  B.  R-  Hugliei  ».  Undenrood. 

The  difference  of  ihe  booltt  it,  th«  when  the  jfr/  wrft  tiain  it  aS  0/  ibi  fanj,  the  (I'lmJvrii 
Aill  be  no  fuperredcH,  but  otherwife  when  ii  »l>Mci  bj  the  »fl  of  God,  or  without  tiie  i&  of  the 
pu-iy,  »  for  wint  of  foon.  Pet  Jonu  J.  and  judgment  .ccordinglf.  Lat.  j;,  58.  Pifch.  i  C«, 
Crouch  T.  Hiini. 

10.  Where  the  defendant  is  avmrded  to  account,  and  pleadito  ijfue 
before  auditors,  and  this  is  certilied  to  the  julticcs,  3,nA  found againfi 
him  by  nifi  prius,  and  upon  this  a  writ  of  error  is  call,  yet  the 
Court  (Kail  award  him  to  the  Fliict,  for  be  is  as  a  prifoner  by  reafen 
that  be  bad  found  nutinprife  befare  to  appear  in  proper  perfon  every  dgj 
pending  the  plea;  for  writ  of  error  cannot  Hay  execution,  by  reafon 
that  there  was  a  judgment  |;iven  before,  viz.  the  award  to  account, 
and  all  times  after  he  fhail  be  adjudged  in  wardi  and  if  a  nun  he 
in  ward,  he  cannot  be  taken  ant  of  ward  by  writ  of  error,  Br.  Er- 
ror, pi.  77.  cites  21  H,  6.  66. 

1 1.  If  error  ia  fued,  there  if  it  be  error  apparent  in  the  record, 
the  jufticcs  fliall  let  the  party  to  mainprife ;  but  if  it  be  error  m 

ty  to  prifoo ;  per 


A  wit  / 

and  an  eUtainl  wu 

«-«r.  tho- 

jcord  was  removed 

,iiren>o«a 
not  the  rc- 
oorditftlf 

t,  the  firft  plaintiff 

ion  on  the  judg' 

(in  which 

^edcas,  nor  docs 

Be«ff"t 

Sc  of  error.      Sic 

Ee  a  liip^r. 

fcdeis,  the      ,.    ,,,„, 

S  &  7  E.  6.  AyfiiF 

pf  thele  prD'Xe"!^^  bri 
•nd  in  ijlis  refpcj^  Ji^ 

3»r  \k>, 

jjiKLftomtbemji!  'a-. 

yr,/r. 

t.    jK  aijiar    vib.th   \  i.j 

n.ir^'i. 

/»■.  tW  the  «Wi^  beint  founded 

upon  ibi  iafhi  dM,ili.iii. 

.■ig^r,,.:,. 

&  ^1P(|.-HBi  fvc^nn.   -:■; 

!  =  »■  « !l 

idniii  of  ..  pmimptiH  ■s>iaA  tke 

truth  of  fudi  futia,  1 

:i3  ii  b. 

I'^Jti  !■c.»t•fcb*^{Idi6 

in  «tsi. 

nt,  which  iithe'reifon  the  bringuit 

fiich  iitl^ni.nni>,  !•  in  ifeif  ii.ir.>3>.ire<k  ii  j  fa  lender  i i  the  lawoftive  rcputition  of  the  fobjtA,  ai  fbc 
no  'effeftto  Ft^um^UnrpFij-iiiM  witboic  minifeA  ptooF  upon  ihi  sAibi  of  a  double  jury,  and  It  tea. 
dcr  cf  Wa  liberty  and  pre;n.-ty,  ::i  nnt  to  jiimit  tbc  fime  to  be  ;ai;en  from  him,  upon  fo  I1i|ht  a  ptt- 
fuinp:ion»ihi^uiiI/fL.i(;;«ttit  .itd-cftruU  9«c  ^kld,  41*,  Hi!l.  5  W.  &  M-  in  B.  R.tn  tlM 
cale  8'  ihc  tetUiji*ti(i '».  Cli-CKti^. 

"3-  3  7«- 


Lliik. 


13.  3  Jac.  I.  cap.  8i  chafts,  Tliat  no  execution  JLH Be  0ayeii  hj  *«  (C  i) 
•B7  tivrf  if  trnr  er  fupetfedtai  themipm  in  any  a£iion  of  debt  upon  a  ^^X'  iT' 
JiAgfelwd,  or  upon  any  ehli^ion  iokh  cBnditiim  for  pnymtnt  dfmonn  the  l.cne'. 
imly,  »r*  far  riid,  or  upon  any  coniraB  in  the  courts  of  record  at  Jf^^~   gue'Chili- 
miafier,  W  in  tht  eounfiej  palatine,  »t  m  the  cmtrtt  if  S^at  feffiafi)  j^dgnwntJn 
tiliUp  fuch  ptrfin,  iii  whofi  fume  fiichwr'n  of  error  is  irai/ght,  naith  ihijcouttio 
twofuretiet,  futh  as  the  Court,  whereitt  the  judgmem  is  given,  fhaU  f'*"^  '*" 
ttio^  tf,  fhaH  firJUne  bound  unto  the  pdriy  for  vlxtn  judgment  is  given^   (m'j  >llo- 
h  recognixa/ife  in  dsuifi  the  ftitti   recivered,   to  profecute  the   tvrit  of  ther  utiii 
a-rtr  -with  effeB^  and  alfi  to  pay  (if  the  judgment  be  ajtrmed)  all  ''f^F^i- 
debtt,  damages,  dhd  eofii,  adjudged  upon  the  fermer  judgment,  and  thmTwere 
edJ  cofis  and  damages  to  be  awarded  for  delay  of  execution.  iftml'miud 

His  aS  vuu  made ptrpttiial  by  \6  and  1 7  Car.  2.  cap.  8.  '  ^  '*'  "^ 

rh  jwjllca;  tliiTterih  btihg  ijjbun>ed  prufrir  piflilntiam  in  LnndOn,  arid  the  aJjOiiiruDcnc  did  not 
eiloid  oDlo  thim ;  no*  J"  nAi)  mrit  if  trnr,  jnoi  caram  vtih  rrJUtt,  win  irnif  *(  1  liid  forifmueh  ai 
thiiinii  vu>  brought  afW  [hii  Rjcatc  lo  Itaj  eiecuiian  lo  debt;  it  Wi!  p'raytdthat  aciording  to  [he  fHid 
ffante  he  might  have  eiecutioh,  or  that  the  partiei  {bould  put  in  furetlei  lo  pay  ihe  conilemnation  t 
but  upon  can&itti^irm  of  the  ftalute,  all  the  julHcet  heldi  [hn  it  ufas  ciut  of  the  Itatute,  becaure  it  it 
DOC  an  original  writ  or  error,  },a\\t\t  in  liiu  if  »  firmrr  wrii  u(>an  which  the  recoH  was  temoved  b«^ 
fort  chebtuu;  aurf  it  being  diftonliniied  ir«  thicKgh  dtftmlt  sf  tbi  ftnj,  it  ii  not  reafon  he  fhould  ba 
pr^uJiced  ihetib; ;  whtufote  il  vai  refolrtd,  that  thii  cafi  wai  out  0/  the  Ibtuie  3  lac.  cap.  Z.  Cto. 
J.  ijj.  pi.  %.  Uich.  4j)e.  B.  R.  fioftock  v.  Sndt. 

Judgneniin  iAt -afoa  an  ufaul  aa^aitffii,  the  defendant  brought  a  Writ  of  eriot  ia  B.  R.  and 
tbe  plaintiffin  the  aSion  maied,  that  he  might  put  in  bail,  accoiding  to  ihi(  ftaiute.     ButperCuc 

itim  d>  ill  fi-Ji,  but  awrtly  upon  an  accoont  betoeen  the  panic;,  which  liai  nduced  divers  unceitaia 
font  to  1  certitntv.     So  that  the  original  caufe  of  aftion  being  fnunded  upon  tfie  account,  which  ii 

nnceniiD,  it  ii  Ihercfote  out  of  the  llalute.    Yell.  117.  Hill,  ic  ]it.  B.  R.  Ciiling  t.  .  .  , . , 

ng  ».  Baiter  i  and  tlie  whole  Ct 

I  allowed  without  fiodio;  furc        ,  

firoKi  it  to  have  been  To  adjudged  before S.  C.  cited  and  agreed  Lev.  1 1 7,  Pafcb,  15  Car.  1^ 

B.  R.  in  (lie  of  the  D»n  and  Chapter  of  Paul's  *.  Caprll. 

Debt  a^a  trhUrmtm  ii  not  with'tii  the  ftatuie,  becaufe  here  ii  nn  certain  debt  at  the  lirK,  nor  till 
th:  aibilratsn  bave  nduced  :he  contiOTeillei  to  he  recomrenied  by  a  cettjin  liim.     Yelv,  z%-j.    Hill. 

Baker,  S.  '' 
.i'sv.Capel. 
1-  aictaiti  f.y  b'lm  fieiri 


lolac.  B.R.  ip  GIrling's  cafe S.  P.  x  Built.  5^  in  < 

S.  P.  arced  Pafah.   I  s  ^'"'  >■   S-  K-  i"  "f<  °f  lh«  D«<>  '•1 

lift  .■f  Giilin„  V. 

Id  Chapter  of  I'a 

.  B«  in  debt  upon  a  i™  J  conditioned  ..f«  »  B.jo  mu.b  m, 
between  the  pluncifT  and  defendant,  >^nM  diclan  if  it  Jm 

>ni^j  «  J.  5.  .,, 

.totheplamtirFl 

that  I.S-hai  not  d«!i. 

thli  ftjtuti,  which  eate: 

agiad,  tbltlhTsaaiotii 

ibrit.J-mt,aiw.ud,  y 

giulaaioD  to  take  hist 

•  17-  Psfeh.   i;Csr.4. 

.        O<tKup0Dfc«f>'H 

%  Biillt.  (4.  Mich.  10 

Bui  when  irJl  was  br 

iiflaaddaraagel/erli)] 

«,d  4™  being  brought  . 

Aould  put  in  bail  1 

•ordiof  3  J«.  whi;h  ai  ...  '  len;  (,,  c.^it.v-^j  li 

maoej.  And  to  this  Twliaei.  inciinid  ;  htit  pv  :;c  li-.g  i.:ii  Vj-t  ii,  J-.ls  '-k  a.l'c...  u[or,  t^i^^.  .■, 
tiroc  itbnxiihl,  was  for  roonny  .ml  -  ft'  "'erw'  \ii  ch*  .if  judfu-r.c,  nd  ju-'i-nent  ii  viihin  i': 
«onb  (contrafls  for  monej),  ;ind  fo  iiis.  -be.plaiuiiff  '0  urot  id  i>i:t  In  Sa.i,  L4V.  ■;&.  Hill,  i 
•ad  II  Cif.  1.  B.  R.  Biddolph  *.  Temple. 

Ex:c-jii,  ^tiiti  Blent adminiftnuii,  which  wjS  fnuari  Jgi'o?  hiiM.  .lit  bioj^bt  i  BflLof  tfr'r 
Uta  IT  wa  mmred  met  he  IhouU  not  bi»t  a  [apefeiieii  to  lliy  e»e-uri.«v  it'thovt  ffidal  furn..;  1 
pay  ibe  condemnation  if  jodginont  be  affirmed.  ReWwiJ  'hat  tiiii  (ife  n  od'^-of  ihii  iUtJri 
n*  ■■(::-.  ii-.Mgh  the  words  atu  gewial,  yet  inuil  bj  ^irj-d  lebirt  ilt  atis'ii  h  i-.^^nf'agai/ifi  iht  fS'i 

hitnj'^f iiantii  iiiiigatini,  trincfe  aij^.titi  faiffwcj  /;  j.c.-mf  jfiirjSifc.- (.i/,a,,-ri  j  but  wiiete  rl 
,^pci-nf  It  ))rcl*l!  thaf?ief*S"n  ff.iMbe'Je  bon;i  te.*Jtor!i,  luJ  iti..i4i<aor.:>  Je  ;.,iili  proprirs,  ;■ 

«»t  ^eafcay^  thai  h:  IhrM  lini  ii^itU  '  to  pjj  *s  ^lioi;  i-»jdeiJM:iMi  witi.  i-i-  et-a  ^Mi ;   fnd  r>: 
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carding  to  Mx  mtttaa.  Coke  Ch.  J.  fild  It  bid  been  nUd  in  C.  B.  wlxn  h«  wa  tbeff }  and  M« 
•he  feconduy  tiid,  lh»t  die  pncedenU  of  ihii  Coun  tin  fioce  xbx  ftitutei  weti,  tli»t  t  fupcrfaleit  haB 
bcea  illamd  upon  enor  broaihl  bf  an  eicculoi  or  admiiijllntiii.     Cm.  J.  };o.  pl>  i>  Mkb.  ii  }•>• 

B.  R.  Coldfriuh  T.  Piatt a  Bulft.  »84.  S.  C.  •scoiiiingl)'.     And  Cote  Ch.  J.  tui,  thu  if  i" 

thii  cife  furetici  Oiauld  be  fouad,  thli  would  then  chinge  the  jiidgmoit  of  the  law,  which  in  ^i*  citii 
here  ii  cocditionilW,  (with  t  fi  babiterit,)  and  if  be  ikould  heic  find  furetlet,  that  wlU  then  nake  tbe 

i'ndgment  lobaabblutei  and  the  wbolt  Cooit  agreed  with  him. — S.P.  nfoived  add  niM  accacdinily 
a  debt  upon  i  bond  agaijift  ^  aJmitiiflnttr.  Aod  .Wright,  clerk  of  the  erron,  fijd  it  wai  the  commoa 
[indice  upon  tliii  dilute.     Cro,  C.  ;;;  pi.  j.  Hill,  i  Cu.  C.  B.  Sir  Henry  Mildmiy'i  cife. 

■  Bui  in  feire  ficiii  agunft  adminilltitor  defbidtnt  upon  JeatJInii  alleged,  and  jn^mnii  Jt  I— a 
fnfrm,  mot  wii  hrougbt,  ud  it  w»  i«Red  per  rot.  Cm.  tbu  be  Ihill  find  bail ;  fbr  bciBt  ehvged 
^boniipropciii,  it  ii  not  like  the  cile  when  adminiftnloriichitged  dc  bonii  leftitoiii  j  but  htie  h  U 
.Injure  pra)>[|o,uid  not  like  IMilchat-i  cmi,  nor  to  Gcldimith  and  Platt'icaii  [iboRj. 
ter.  I4J.  Tr'tD.  lo  Car.  i.  B.  R.  FitawUliuni  t.  More Sid.  ]6E.  pi.  4.  S.  C.  accordiDgl^ 

Judgment  wu  given  In  debt  upon  in  obligation  for  pajneat  of  money,  and  debt  upon  thii  juds- 
mcnt,  and  another  judgment  thereupon  ;  and  in  error  of  the  lift  judgment  it  wai  doubled  if  bail  Hoik, 
he  found.     Cited  Ln.  i63.  in  lafe  of  Blddolph  r.  Temple,  ai  Mith.  19  Car.  1.  Taylor  t.  Baker. 

Bond  fat  payment  of  money  uftn  ibt  rct-rn  cfaOiip  «  a  baitmrii  cntr&'i  ii  out  of  the  letter  of  the 
aa  of  3  lac.  cap.  S.  fo  that  no  bail  i>  needful.     Sliow,  14,  1 ;.  Pafch.  i  W  ft  M.  Garret  t.  Dandy- 
S.  C.  cited  Comyni'i  Rep.  j»i.  Arg.  Mltb.  6  Geo.  i.  in  the  cafe  of  Huddy  ».  GifforJ,  Oti 
■greed  to  ai  rearMiUe  by  the  counlet  of  the  other  fide. 

VnitmbemdviMMp»ima*^,  ani  10  dt  Klitr  mltatirat  aSi,  thoagh  In  an  aaioaon  the  bond,  tha 
keich  affigned  wu  only  for  iW  faji'i  iht  maiij,  and  lb  the  cafe  upon  the  pleading  ii  th?  fame  ai  if 
the  coadilioD  of  the  bond  had  been  for  pijmcnt  of  monry  only  ;  yet  per  Hole  Ch.  J.  thli  cafe  it  mt  ' 
Within  the  Itilule  which  relttei  tojudgmenti  upon  bondi,  with  1  condition  fur  piyment  of  money  only  ; 
>wi  in  thi«  a  judgment  being  gtren,  a  writ  of  error  wii  allowed  without  bail.  Caith.  ag.  FaTkb. 
■  W.  &  M.  B.  R.  GCTitd  «.  Danby. 

^.vatinniviiiiy.S.  rbt  Jifmi*n,  fir  li,  Jilt  cf  J.  £.  ig  fmj  ;o/.  uW.lt.  '^aib  OHitrr 
not,  and  a  tbtjam,  limt  7.  S.  w^.  hnJ  (•  A.  nMM  lit  )««  bmd  to  W.  R.  *«rf  Jfji,  if  tbolfari 
rh  Jaid  Jf.  S.  fay  t,  ibiJtiSV.R.  ,be /,U  so'-  "'t' f'i''  ■i°it  OnU.r.  tec.  itrz,  let.  The  jol. 
not  being  paid  at  the  day,  ji.  trH[ti  Mr  agjinft  J.  S.  ai^d  hadjadpaai.  J.  S.  bnnght  error,  bac 
lie  not  finding  bail,  A.  took  out  eaecution.  It  wai  infiAed  that  ^ii  bond  wat  only  ai  an  iodemoifics- 
doN-bond,  and  fo  not  within  the  flitute.  ,  But  i<  wu  urged  on  the  other  fide,  that  thii  war  a  bond  for 
paymencof  money,  and  conlequenlly  iriihin  the  Satute.  King  Ch.  Jufl.  Teemed  to  think  ihii  uic 
within  the  letter  of  )  lac.  cap.  S.  and  that  tbit  ftatuie  ought  to  baic  i  liberal  conHruaion  {  but  be- 
caule  tbe  judge)  of  B.R.  doubled,  and  inclined  to  the  contrary  OFlnion,  that  there  might  be  one  dbi- 
foim  opinion  in  the  two  couiN,  it  wai  agreed  to  be  put  o(F  till  the  Court  could  talk  with  the  jodgei  atf 
B.R.  Andin  tbelaHdiy  butoneof  thelerm,  the  Ch.  Toil.  deliTcred  the  opinioa  of  the  Court,  and 
faid,  that  ibis  court  wm  agreed  that  eiccutJon  ought  not  to  "be  fliyed  in  tbii  cafe,  if  bail  waa  not  fboad  j 
for  the  llatulc  ought  to  be  conftrued  iiberjlly,  and  for  the  benefit  of  him  who  had  obtained  judgment ^ 
and  therefore  [he  rule  for  flaying  eiecution  wai  di (charged.     Comyni'i  Rep.  jai,  jji,  jij.  pi.  1G4, 

Mich,  e  Geo.  i.  Huddy  U  Dior  v.  YateGlffurd In  thii  cafe  wai  cited  the  cafe  of  HAMMonn 

V.  Will,  ai  determined  In  B.R.  1  Geo.  where  the  condition  recired  a  former  bond  given  by  the  de- 
fendant to  A.  and  then  goet  on,  via.  {if  the  Tald  J.S.  fliall  pay  the  faid  fum  of,  lie.  on  the  Cud  Jay, 
&(■  then,  &c.)  In  (he  fame  wordi  ai  in  the  {trelent  ulC{  md  fayi,  that  the  Covri  wii  of  opisi —  *' — * 
bail  im  not  necertiry,  bci  ..-..--■- 

Counfei  of  the  other  tide, 
caft  of  Hammond  V.  Wcl 

Debt  wai  brought  in  C  '  db  S.  5.  ati'uht,  attbt  ad 

^tirHfiht/rarr'Hi  iuind  and  plaintiffhad  judgOKnt. 

On  error  brought  in  B.  n  perfedeai  to  the  eiecution, 

,  utAefi  B.  had  put'.-,  bail  roairtr,  that  vibai  an  at- 

tin  ii  iruil'  iitjkrit  i  bat  in  fuch  cale  tailfiall  it 

gHif,  which  '•r.P'Ki  ihti  And  though  ibli  ii  a  coa. 

tta&,  ytt  it  M  no*  lorpty  nianceof  an  i^rrmen^  and 

fcnot  vviihin  the  nrovifipi  :i,i  anginal  aflien,  jaiiwujt 

Kr  rii"!  iiiinn  U-. ;.  .■  ^-i-.';'  •!  :  ju^in.'i:]  obtained  mjiicfrdcliiii;  ■>  for  inilaocr,  if  in  iftioa  btbfougnt 
in  E.  R.  iW  s'.  tnt.-  loili;  nr   .-^bifrd  ,  bulif  judtORnl  be  hjd  in  that  iflion,  and  a  writ  of  ei 


(  in  iftioa  bt  bfought 
.  Suode*.  Chi'iA;. 


•^  14.  i'V.z  riCsrd  vi  s  judj-msiW  m  B,  v:a%  riniTvtd  hy  trror  mia  ibr 
Exci'p;.T  l'-.tJc:  unrf  it  was  prayed,  that  the  deftndant,  being  m 
«««.*«'.-,  -vilgiii  be  bailed  ;  but  bccaufe  the  record  was  removed, 
fo"ijs  tlirnr  -m*  ;to  rewird  here,  it  was  held,  that  he  could  not  be 
bailed  fcirc;  neiiiieiccuid  heiii  the  EKchetiuei-chauiber,  becaiifc 

.  tlic-yli3\-c  iiv.;iui:;ioric;-,  btif.t  dy  I'.-icvcnc.or  affirm  the  judgment 

suid 


lik&Liv. 


and  not  to  make  execution,  and  fo  he  is  not  bailable.  Cro.  J.  1 08.  *•  **«li- «» 
jm-  3  J«-  B.  R.  Sheppard  v.  Allen.  ^ 

i;.  Judgment  was  given  In  B.  R.  in  Inland^  and  a  wnV  of  error 
on  that  judgment,  returnahle  in  B.  R.  in  England.  All  the  juf- 
ttces  of  B.  R.  vere  of  opinion,  that  the  writ  of  error  in  judgment 
of  law  i£  a  fuperfedeas,  though  the  record  itftlf  U  not  fini,  but  the 
tranfir^  mJj.  For  it  is  the  fame  where  error  is  brought  in  par- 
llameat  of  a  judgment  in  B.  R.  here.  And  fo  alfo  of  error  in 
the  £xcfae<itier<:bambcr,  the  tranfcript  only  is  fent,  and  yet  the 
Conn  is  forc-dofed  pendente  placito  indifculTo.  And  they  all  re- 
folTed,  that  the  writ  of  error  was  a  fuperfedeas  until  the  error  was 
examined,  affirmed,  or  reverfed.  Cro.  J.  534, 535.  pi.  19,  Pafch. 
17  Jac.  B.  R.     The  Bifhop  of  Oflbry's  Cafe.  C  75  3 

16.  If  a  writ  of  error  is  brought  in  this  court,  and  the  day  e/tbe  "^j^p!^* 
rrfvra  is  btigf  in  order  to  delay  the  party,  a/  if  it  be  mtre  than  the  *^^_  ([,« 
aext  term,  the  Court  may  award  exocution.    He't.  1 7.  Fafch.  3  Car.  » writ  of 
C.  B.  AnoD.  '^^Mt 

f*nr«  u  no  (npetftdot ;  nor  tta  fucb  «ttt,  bting  iiii4ei  fell,  be  tDtoitA  here  |  hut  in  ChincerTi  by 
nXMO,  itmrf.  i  Keb.  109.  pi.  i.  Mich.  1G61.  IjCh.  1.  inB.R.  Amii.-— S.P*  Sid. 45. 
fLt.  Mich.  13  Car.  1.  B.  R.  AmD. 

17.  13  Car.  J.  Stat.  2.  cap.  2./.  9.  enacts,  "Hiat  no  executkn 
Jbdlbcjfajedin  the  courts  mentioned  in  thta3-^jae.  i.cap.  S.iyvirit 
j/"  error  orfyperfideas  thereupon  after  verdiH  and  Judgment  tiiereupon, 
inanjaSion  ^JeUupon  thejlnlutt  2  Edw.  6.  cap,  ll-for  not  Jetting 
firth  of  titbet,  nv  in  any  a£lion  op  the  cafe,  upon  promifefor  payment 
if  money,  trover^  aSien  of  covenant,  detinue  and  trefpafs,  unlefs  fuch 
rteogmzance  as  by  the  former  aB  is  direEled,  befirji  acinowleaged. 

18.  16  £3"  17  Car.  2,  cap.  8./.  3.  cna£ts.  That  no  execution  Jball 
he  fiajed  in  any  g/"  the  afortfatd  courts,  by  writ  of  error  or  fuperfideat 
thereupon,  after  verdiSI  and  judgment  thereupon,  in  any  aSlian  perfonal 
whatfoever,  unlefs  a  recognizance  viith  condition,  according  to  the  Jla~ 
tute  3  Jac.  I.  CO  error 
i^m  any  judgmi  irma, 
no  execution  Jhai  ill  be 
iound  unto  the  fuch 
fum  as  the  Court  Jhall 
think  ft,  viith  CO  •tvrit 
if  error  Sfcontim  Jf 
nenfuit  infueh  vn  Jii.o 
■eofis,  damages',  a  fu.h 
judgment  i^rme^ 

1.5.  Provided  thy.  this  gci Jf-nll  mt  ext'i-^  tb  cr.)  •u.Vil  :/  ,. ':.:  I. 
It  brought  hy  any  executor  ir  acmiHiJ^yr  I 'r  rtoruniB  :>•••  icn-.i  r'i'-'li^r  _ 
nor  unto  any  other  aciton  upon  ti^y  ■len'i!  Ui'-o  [  '■•"p'  /■■!  'V::  '■•'Unj^fe.vth 
if  ttiht!),  nor  to  any  iiidiBmeiit,  pi'-rfti.. .»:„.',  iiijonn-tlitnt.    ■■' appril 

19.  Error  was  brought  in  the  lixcheque.-ihamttr,  to  rerene  infi--- 

a  judgment  in  B.  R.     The  -writ  of  errot-  wjs  Jl^/ied  '>y  ihc  Ch.  J.  '^i/;"^,, 
but  hfsn  the  record -certified  he  died,  and  nc  nc^v  -xi-.t.  'A  error  was  il^jn.  .tl»- 
"brought.     Upon  a  motion  for  lear;  M  tat-:  out  ^ifccuirioji,  the  '■'"■'rto'- 
'Court  (upon  inquirv  of  tw  pradtccl  faia.  that  i+  ;1(:  iccord  be  ^^^gn,- 
G  T  ■  J/.-. 
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w  ftpr  not  ccrtifi.ed  vWiis  eight  ,day»,  they  in  <li*  o&ce  of  the  cJerl  trf 
Bi<"ruit'i  ^'^^  papers,  would  give  ru!«8  to  take  executtooi  but  they  may 
Kous  in  certify  the  record,  and  fg  m^J^e  9II  good,  becauTe  the  writ  jua 
c.  B.  116.  fjgneii }  but  if  U  had  not  been  Tigned,  it  had  abated  fay  the  detth 
"'crtmr'  o'  'he  Ch.  J.  Sid.  a68,  a6p.  pi.  20.  Trin.  17  Car.  2.  B.  R. 
banic  I.       AUen  V.  Shaw. 

Quencicl. 

'1  lie  book  fayi,  Thnc  wsc   (ncril  Other  motioni  of  Lhe  fgmc  Icinl  thit  teitn :  191I  it  wu  t(U 

hy  the  Conit,  that  wbeie  the  wiU  of  Enw  ii  ncr  rrinrmd  hj  ibi  tb.  j'.  it  iicomtt  h-fiftnel;  bot 

pliintlffuniiotMikeiniKitcutinD  wiifaoui  lure  (/  the  Coon. —r^- 1>  Aci  Ktisix  la  liich  cife 

(he  pliini'i/T  teei  oai  cinaian  wilbant  Itavi  tf  iht  Curl,  h  wu  beld  Co  (k  incftylitf'.  punet't  Noia 
InC.B.  13;,  Hill.  <)  Ceo.  1.  Hiyu  v.  Th  man. 

tlwiihdd  upon  burirK  count^l  on  bolh  lidts,  that  \i\f  wtit  of  error  ml  tang  rttinuJ  anJ  fifiud  tf 
tbi  Cb.  y.  ticimei  i^rJ^tSyal  ij  bis  drgib ;  ind  lhe  lule  to  Ihew  cmft  wjiy  {Mutiff  lLi>uU  asc  hiK 
|eive  10  bJce  out  eucudon,  »»  mide  ibroluv.     Bar-  et't  Kotti  in  C.  B-  1  j6.  Hill.  9  Ceo.  1.  01»- 


•  Thecife  JO,  'Fwitlep  J.  faid,   that  Trin.  5  Car.  r.  *  Godb.  439.  it 

ofPeoiliioiu  ""  fettled  on  folemn  argument,  that  the  writ  qf  error  was  the 

^.  Bottock.  fupcrfedeas  in  itielf,  and  there  is  no  inconvenience,  and  if  it  be 

Mod-  I  !»•  ddivcied,  fhewed,  or  i:.'Jowd  before  the  return  thereof,  it  ts  a  fuf- 


SU^I^*  fic'C"'  fuperfedeaa ;  but  if^  the  return  be  before  the  day  in  Bant,  «-  rf" 
S.  C.  of  thtjud^nt,  per  Cur.  it  is  no  foperfcdeas.  And  by  Jiale  Ch.  j. 
*![•"  '■  errors,  nor  other  records,  are  not  returned  till  a  term  after  taken 
r  76*1  °^^'  ^i^d  fometimcs  longer-,  therefore  it  Is  no  reafon  toftayfo 
^   '  long;  to  which  Rainsford  and  Wild  agreed s  and  Wild  faid  he 

knew  it  ruled,  that  allowance  of  error  after  execution  taken  out, 
aifd  before  executed,  was  a  fuperfedeas.     3  Keb.  309.  pi.  51. 
Pafch.  26  Car.  2.  B.  R,  in  cafe  ctf  Ayres  v.  Lenlh^ll. 
Where  in  ^  ,  _  f^g  plaintiff  brought  an  aftion  of  debt  on  a  judgment  ob- 

tionthede.  taincd  in  B.R.  and  the  defendant  ^/mi/^i^  in  bar,  that  he  antediem 
lenduit  impelratianis  bilU  pradiBi,  had  brought  a  vjrjt  af  error  on  that  judgment, 
f'*^^/""*  which  was  dill  depending  ;  and  upon  a  demurrer  to  this  plea,  it 
mbitement,  was  adjudged,  that  this  matter  could  not  be  pleaded  in  bar, 
opon  de-  though  it  might  be  pleaded  in  abatement!  and  thereupon  the  plain- 
*ii»"uJt'd  ^^  judgmei^t.    Carth.  i.  Trin.  3  Jac.  2.  in  B.  fi..  Rogers 

""ihewtit  V.  Ma^hi 

Oiouldabite. 

Cirth.  1  TiiD-  ]  Jie.  1-  he  reporter  miket  i  fiwa 

in  thii  lire,  ind  r^fia  to  hcie  it  wu  idjud|cd  lo  U|e 

cr,nlnry,  [which  fc  ^f^ri  RoWLir,  Trin.  7  W.  j. 

B.  R.  Roi.  500.  ynr-  '■  pkidcd  a  writ  of  emir  it. 

pending,  neiiheriii -'.i^.t.  petli,  ftc   if  he  Oioiild  be 

compelled  to  Dialtc  ^nt  1.'  \  waf  adjudged  ill,  u>4  dtt 
dtfcniJn:  *"  >-lfd  ■ '  ■  '-'■■■'  '"'• 

shpii.  1*0.  5:.  Di"--;  wfcr  cfiftpc  v?.?,  broujjh:  againft  'he  marfhal,  in  which 
toni'iri'iV  "*'^  pi-:i-t^^  f-^^-J  '  "frdift  2T\i  judgtimt;  ami  in  an  aftion  of  debt 
twioruii..  tTQU^hf  :i(>,u  tlv-i  jtii^n.f-it.  th*  dtrciid.tnt /i/Mjfr*/ that  he  brought 
indifmihr  T  -rr'i  i^f  er;r-r  i>ii  th<i  l";imC:  iiilhiic  dependeii.  &  iiidifcuff.  and  coif 
v^n'"jca  ^'w' V '"t-W^f.-Mfl/j  (yi?..)  fi  refpcndere  compellidebeat,  &C.  And 
ta  b.'  fo  liil  upon  a  gensr;.!  dcmurrcir  to  this  plea,  it  was  aJjudgcd  ill ;  fo 
ohtcjitiT  the  rfcfendsur  v.-:s  ruled  to  anfwer  ever.  Carrh.  136.  Pafch. 
f^bu!^-*  2  ^'*'-  ^  ^-  ^-  ^-  Rpttcnhofl^r  V,  Lenthall. 

'iiM,  wbeii  i  difkeoix  w-d  iitadt  betwcfn  In  boi  ana  ahMeinetil  i  tnil  the  Couil  now  btU  it  all  one,  ud 

/ 
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jaifntM  far  ihtfbu^f.     And  the  bo«k  Ayr,  Ihtt  die  iicfa>d»nt  afteiwMih  pIciM  the  Mi.tp\Kifu 

bu,  ud  ihe  glaiiiliff'  bad  judgmeni. S<  C>  cited,  and  S.  P.  idjudgcd  iccctdiDiiji     Stun*,  gl. 

Trio.  I  W.  it  M.  betwRD  Sjau  and  Tym*. 

33.  In  a  r«/  aSiou,  after  judgment  the  plaintiff  may  enters 
DotvrithftaiMling  wiit  of  error,  if  hts  entry  were  lawful,  without 
the  judgment;  for  that  is  not  by  force  of  the  judgment,  which 
flialt  not  put  him  in  a  worfe  condition  than  he  was  in  before, 
la  Mod.  398.  Pafch.   1 3  W.  3.  in  cafe  of  Badger  v.  Floyd. ' 

34.  Upon  a  writ  of  error  brought  after  Judgment,  execution 
tught  ma  to  be  Jiaydy  if  taii  be  not  found.  Corny ns's  Rep.  3'2l. 
pi.  164.  Mich.  6  Geo.  I.  Huddy  &  Uxor  v.  Yate  Gifford. 

25.  Plaintiff  in  error  ^irttn  ^iTiV,  hut  the  piairiti^  in  tfv  original 
aSian  excepted  agaiiij}  them  at  infufficient,  and  nothing  further  v/aJ 
dont  tojufiify  tbem,  or  to  put  in  other  bail.  It  was  infilled,  that  this 
putting  in  infufficicDt  bail  will  not  conclude  the  party,  and  com- 
pared it  to  the  cafe  of  Reeve  v.  Pike,  where,  aJfter  defendant  put 
in  iaU,  be  moved  that  they  might  be  difcharged :  but  it  was  d&- 
nied.  And  in  the  principal  cafe  judgment  was  given,  that  this 
writ  of  error  was  no  fuperfedeas,  unlefs  good  bail  was  put  in. 
8  Mod.  121,  123.  Pafch.  9  Geo.  1.  1724.  Strode  v.  Chrifty. 

i6.  An  a£tion  of  irefpafjfar  the  mean  profits  was  brought  pending 
a  virit  rf error  on  an  ejelhne^ti  defendant  moved  to  ftay  proceed' 
ings.  The  Court  faid,  this  cafe  was  within  the  reafon  of  the  role 
which  is  conftantly  granted  where  an  aftion  of  debt  is  brought 
on  a  Judgment  pending  a  writ  of  error;  and  therefore  made  a 
ndt  that  the  plaintiff'  might  proceed  to  afcertain  his  damages,  end  to 
fgn  hit  judgment^  but  that  execution  thereon  fhoutd  be  Jiaid  till  the 
v>ri(  tf  error  on  the  judgment  was  determined.  Rep.  of  Pra^.  in 
C.  E.  46.  Trin.  2  Geo.  2.  Harris  v.  Allen. 

^■].^\i&^h\^i\S  &\A  not  fgn  \C\%  judgment  till  after  the  return  if   f  77  1 
the  writ  f^  error ,  the  Court,  on  hearing  counfcl  on  both  £des, 
and  the  matter  fully  debated,  and  many  cafes  cited,  declared  that 
the  plaintiff  mig  d  if  he 

thought  £1  to  de  mit  of 

error,  he  had  li  taOiaa, 

notwithftandiiig  rror,  if 

returnable  before _^  ft  and 

therefore  the  C  !(^;*  of' 

Prafl.  in  C.  B,   : 

28,  Sirfona,  ras\:x-  '"Wpht.- 

ecuwd  after  a  w  rnrt..ii:  ''f''''Tr« 

Ud  con/fed  a  Ju.  ■  uU.y.  V^  :1  '"" 

nej  pnmiffd  It-figii  it  /.(•<•  3  ill  if  M.'i,  whicli  was  .h  cry  hf'rc  ih.  .iJ^n«.it 
effmgn  diVf  of  this  tern;,  bu:  i-.e  dft  rr.-d  doing  i-  7;//  aft..f  (h-'  ^-eturn  "Jj^"*,'/'' 
tftbe  writ  of  error  •wai  txpirm,  r.ui.i'^f  toii  a"/  M  fv.-.uftiOT.' which  wm  ot »[. 
the  Court  faiil  would  have  been  regu'iir,  if  he  had  i.ot  ronfentcd  to  "•'  "■•^ 
fipi  judgment  at  the  time  above-nieniiciie'l,  b'Jt  fec'rtp  he  had  "J!|,"^?',  .|, 
a£l:il  ibis  part  contrary  to  his  own  agi-eeme:it,  tlio  orderw'  the  hI  u-,,.n  ibi 
ei«ution  to  be  fet  .ifide,  ami  reitituticr  made-,  am;  likewife  or-  ""'p"'- 
^ellieplaitiliff't  attorney  tojtii  cut  u  .-j.-h.  tor;/  -J cm.-  at  his  oivn  ^^^^ 


\ 


^  iSupetfeDM«. 

dti«d«iieir   ^/,     Rep.  of  Praft.  in  C.  B.  54.  Trin.  a  &  3  Geo.  a.  Griffiii 

fiicd  oul,  at  [h<  pliintilF'i  cxfcnce,  and  thit  he  ILaiiU  pay  ibe  defendant  hii  cofli.    Rep.  of  I'riA.  in 

C.  B.  71.  £"ft-  S  G".  1.  Dufiield  v.  Witisn. 

But  th;  npoitef  cltei  the  care  of  Harding  v.  Amy,  [fupta,  pi.  17.]  and  Tiyi  quxre;  for  iidoci 

cot  appeal  '■>  tbii  t*k  tlul  the  plaiatiff  hai  in  UT  mannci  miihehaied  hinlelf.     Rep.  of  Pnd.  ia 

C,B.  71- 

9.  f.  Botit        29.  On  a  motion  to  fet  afidc  an  exeeutian  taim  et/t  upon  ojajg- 

7^l"f^^  ■  tnetitfigntd  in  Trinity  vacation  after  the  expiration  of  tht  writ  ef  emr, 

pliintiff  had  wliich  was  reliirjmble  tret  Trin.  the  Court  were  of  opinion,  that 
ftaid  till  the  plaintiff  could  not  regularly  (ign  his  judgment,  and  take  out 
MkWmai  gnecution  thereon  till  Michaelmas  term  following,  bccaufc  every 
lowing  be-  judgment  is  of  the  firft  day  of  the  term  ;  fo  the  judgment  having 
foie  he  had  relation  to  the  firjl  day  of  the  term,  niuJI  be  conjlrued  to  be  fignei  ptn4- 
'Jd"^™'!*'  '"S  '*'  '^''''  °f  ''■'■'"■•  '^^^'^^  was  returnable  tres  Trin.  and  anfe- 
ai  in  the'  queiitly  the  ivrit  of  error  attached  upon  the  judgment  and  wa:  aftiprr- 
eifeofJoT  fcdeas,  and  execution  afterwards  was  irregular 5  which  thcrefote 
'iJ*^^*^'  the  Court  fet  afidc,  and  ordered  the  plaintiff's  attorney  to  pay 
mijbiWc  cofts.  Rep.  of  Praa.  inC.  B.  77.  Mich,  6  Geo.  2.  Warwick t. 
kad  Ibme       V\^o. 

take  out  eiecutiDD  (though  that  !i  a  prafliu  not  tn  be  eneouiiged^ ;  and  the  Court  irere  of  thit  ii;ii. 
aion,  and  oidered  the  cucption  to  be  let  (lldc,  and  renitution  and  cotii  -,  and  an  atuchment  ni(i  a;voft 
tba  plaiDiiR''i  iltorney,  to  ibnd  over  till  he  fcei  lenituiion  made,  and  culti  paid.  Bunci't  Nom  in 
U  C.  B.  II71  liS.  Mich,  d  Geo.  ±,  Waraicic  *.  Flgg. 

30.  yolnt  aSion  agiinfi  fnvrn! dciendanis;  daniugei  20/,  againjl 

4  of  them  on  trial,  and  5/.  againjl  one  defendant,  nvha  kad  let  jiid^- 

pieiit  go  by  default.     Writ  of  error  was  brought  by  the  4,  in  tne 

name  of  the  one  who  was  not  obliged  to  find  bail,  .bccaufc  it  was 

by  default.     It  was  moved  for  leave  to  take  out  execution  againjl  tht  4, 

notwiihftanding  fuch  writ  of  error.     Cur.  ihcw  caufe;  rule  made 

abfolute  Trinity  next,  on  affidavit  of  fervicc.     Barnes's  Notes 

in  C.  B.  138,  139.     £all.  9  Geo.  2.  Mafon  v.  Simmonds  and 

others. 

aatnu')  3,.  Judgment  for  the  plaintiff;  a  cap'  ad  fatis'  iflues  thereon 

q.  B.  J09.    againft  the  defendant;  upon  that  c.:'  fa'  an  exigent  ^vas  taien  oul, 

I.'c.  ac.      te/led  7  ,  fued  by  the  defendant, 

cordinglj.     ^,p^  J  oved,  that  the  plaintiff 

might  p  jotwithftandiiig  the  writ 

ofeiror  ignient,  and  then  a  writ 

i-f  c".-..  It  viU  permit  the  pUin^ 

f  ;8   1     ;:fl'  m  1  'iKHwnt,  though  they 

.  .1  Hay  fie^.Liti'jti.     Bur  ii  was;  aiifw.red,  th  u  i!:c  writ  of  trrar    , 

■  ■:'  -:/""■/  a  fufr.-ftdeas.      It  is  ti  -i-,  it  is  \\c  C'V.ircr.-pt  till  notice; 

-  -■'■,  iMicir';  -jt-t  ths  '- T't  (■•    ..Toi.  the   Lou':  is  ftaved  from 

■j.c  ..  ■'ii..;.,  '  ■-  ■■■<'-'■■  '■-if-      •■-.y}  (,!  that  opinon  wus  tht  Court,  for 

;Kr    ,-,.:£-iii.     ■■    Oi>.'n    ,1    ■■?r--'j    on    the    execution.       Comyns's 

■    F.tf-  :■:.■.;    ..;    :.ii.  :*:itch.   .oGco.  :.  Spiiiks  v.Bivd. 

•h.!.  :'S.  ■'..  iJ  ■i.-('d;.wt  !w:i;.g  bi-ougl:i  to  the  bar  by  the  w^.vdeii  ."tf  the 

,v:,<l:.jo      IT.-.i,  .■t  V.:....  ■)?   %  Ubeai  i'.rp:i^  ad  Uisfaci^vdim,   ir,  ovdi    ;=  ie 

!r/flfe  t^       chi"-!-.'.  ■  '..    -.-.  V.J  a',  tiio  nA-lni^'Ts  full,  proJuc.;!  the  uth-,a.i.!c~  fa 

r,b-r(ia(        ii/i-i;    '"«-  ..  _  ;-,d  gbicSsi;    l-V-:  K  i'l^'^l  W  lit  wac  feaicd  and  il- 

lo«.-d|, 


lowed,  he  ooglit  not  to  be  charged.  But  the  Court  faid,  tliey  l"  txeeotion 
vouM  not  intermeddle  j  plaintiff  might  proceed  at  his  peril  j  J^jJ^''^ 
and  thereupon  defendant  was  charged  in  eietution.  Barnes's  iWmrmt  the 
Notes  in  C.  B.  267.  Trin.  10  Geo.  2.  Hannot  v.  Farettes.  •'■<.  i™t 

thnf  afl^'if'  -i"^,  Oat  Curt  fa  tfiA,  tit  c«™i/».«(  «  w«iir,s«,  i;  r,f:.pj  ta  gnnc  tn  tr- 
Itlhwal  atoi'fi  fUi*l<f'  aHirniy,  bmufe  ibuugh  the  «.ic  of  t.rer  be  i  lupertbOeu  from  itie  allow- 
»cr,  00  cuJKonpt  ii  incuiicd  till  Jfiec  notice  of  it. Btp.  of  fuft.  la  C.  B.  133,  S.  C.  W- 


(C.  a)     Error  in  Parliament.     In  what  Cafes  it  fhall 
be  a  Superfedeas. 

I.  fy    Had  judgment  in  the  C,  B.  in  ejeZimftit ;  and  H.  brought  l^i-  ST- 

*-•-   a  writ  of  errnr  in  B.  R.  and  the  Judgment  -was  termed,  r''*  creoch 
And  afterwards  he  briiigt  error  in  the  parlinment ;  and  the  Ch.  J.   ,.  H,in, 
in  B.  R.  brought  the  record  itfelf  in  parliament,  and  there  left  S.  C.  u~ 
a  tranfcript  of  it,  and  bmight  back  tht  rrwj-i/.  itfelf.     And  after  the  "^f*]}'^ 
parliametit  is  dijfolved,  and  C.  now  prays  execution,  and  had  it^  piiiiamoit 
although  the  writ  of  error  abated  without  the  a£l  of  the  party.  ""■  ^'^^- 
And  Noy   faid,  it   is  doubted   if  error  in  parliament  fliall  be  a  '^^^ 
fuperfcdeas;  for  upon  that,  if  the  party  be  in  execution,  he  (hall-  kiog  jimn. 
jiot  be  bailed,    as  he  Ihould  be  in  another  court;    and  cited  —Jo. 66. 
1  H.  7.  19.  b.   15  H.  6.  18.     By  diflblution  of  parliament,  the  SlUi,;*^*;' 
error  is  abated.     22  E.  3.  3.   i  H-  7.  19.     And  fo  was  the  cafe  thonghii  -' 
of  GoDSAVE  and  Heydon,  error  in  parliament  abated  by  diflb-  ***  i"')"'^ 
lution.      And  by  Dodcridge  error  was  brought  in  parliament,  at^teownt 
and  the  party  prays  a  fcirc  fac.  returnable  the  next  parliament,  wu  not  ^ 
and  it  wis  denied,  for  the  delay.     And  in  our  cafe  execution  ?!  '^ 
-ifas awarded.     Noy,  76,  Crouch  v.  Hanncy.  "-_'. 

Coon  bid  i]ic]r  wtnild  DOC  ni)i  eucniion,  Incitieftition  ihii  he 
piHrmenc;  ind  though  eieculion  bo  mji^Cj  jet  he  mjy  biing  j 

ihit  be  IdS,  if  the  judgmeni  wii  eironeoiit 1  Roll.  Ri;p 

BolS.P Cvdb.  407.  pi.  44!.  S.  C.  but  not  S.  P. 

2.  A  writ  of 
given  in  C.  B. 
bj  the  prorogati 
bnugbt,  tefle  tl 
19  November,  \ 
xogucd.     Tl^ 

was  notdifconti' m.  hy  any  act  ot  the  \<o.-- ■ . 
Icneth  of  lime  in  sii:-:.  '.'m;  writ  "  ,  \-tr. 
no^fuperf:,!'!",-,     "■■■''•':''   -,:,    \'.:,-}:.    ■.:'.""-,•.: 


but  of  Cod. 
ADdthe 
g.i«w  writ  of  error  the  »« 

f»tor,  andbertftoredioiH 

.  T.io.  11  JM.  S.  C.  bat 

ttindewer,  Sid.^ij. 

di/continued  pl-.'i-S.C. 

■.■.M-:.Ut   iKel..43S. 
was    ■■:>    Pl-S9-»y'- 

J.,r 


,nC.B".  w'.ei 


h  V.MS  moved  t 


79  i&upctftoeais. 

^^^^  .^     for  not  delivering  wine  affinncd  in  B.  R.   which  the  Court 

they  did'  granted.  But  had  it  been  returnzhlt  in  pra/enti parliamemo,  or 
yia/hthe  on  a  day  certain^  it  would  have  been  a  good  fuperfedeas*  but 
ibcrf^lr'the  "^'".S  amended  fince  delivery  to  the  clerk  of  the  errors,  the 
2d  writ'  be-  parties  thereto  were  committed  j  but  would  not  quafli  the  wiit 
»g  without  of  error,  nor  atlow  any  new  one;  and  they  agreed  that  a  return 
be'a  n^^  *"  pnefenti  parliamento  without  day^  unlefs  fedente  parltanienio^  if 
fcdeas.    '    adjourned  for  half  a  year,  or  any  long  time,  is  no  fuperfedeas. 

2  Keb.  647.  pU  83.  Pafch.  22  Car.  2.  B.  R.  Roderiguez  Fran- 

cia  V.  Waldow, 

4.  If  a  writ  of  error  be  brought  in  the  ExchequeV'^hamhr^    and 

that  he  difcontinued^  and  ancfther  writ  is  brought  in  parliament^  this 

fecond  writ  is  a  fuperfedeas.     Vent.  100.  .Mich.  22  Car.  2.  B.  R. 

Anon. 
Mod.ftSs.         J.  But  if  a  writ  of  error  be  brought  in  parliament j  and  that 
aocVr.af'  ohates^  and  the  plaintiff^  brings  a  fecond^  this  is  no  fuperfedeas,  be- 
B.  R.  Sir     caufe  it  is  in  the  fame  court.     Vent.  100.  Mich.  22  Car.  2.  B.  H. 
Kran.         Anon. 

Duncomb's 

cafe,  S.  P.  and  were  it  not  for  the  difference  of  the  year  (cems  to.be  S.  €• 

6*  It  was  moved  that  the  clerk  of  the  court  might  make  out 
*procefs,  notwithftanding  a  writ  of  error^  of  convidlion  of  per- 
jury brought  in  parliament^  returnable  ad prox*  fejfionemy  being  cft^ 
another  itnHt  of  error  determined  by  prorogation,  and  Co   no  fuper- 
•Vent.  31.  fedeas,  as  *  Worthly's  cafe;  but  the  Court  refufed  to  meddle 
^^^^  '•     in  it,  but  left  the  party  to  ufe  difcretion.     2  Keb.  749.  pi.  2. 

Pafch.  23  Car.  2.  B.  R.  the  King  v.  Robinfon. 
Mod.  106.  tj.  Error  was  brought  in  parliament,  and  this  determined  by 
^15.3.  a  prorogation  J  and  a  2d  writ  of  error  %uas  brought,  and  this  alfo  ^1?- 
termined  by  prorogatum  in  November  to  7  January  following,  and 
then  a  ^d  writ  of  error  wasfued,  and  a  fuperfedeas  prayed  to  (lay 
execution;  and  after  feveral  debates  and  fearch  of  precedents  it 
was  granted,  the  prorogation  being  to  a  day  certaiuy  and  no  term 
interpofing.  But  per  Hale,  if  a  term  had  interpofed  between  the 
tefte  and  the  return  of  the  writ  of  error,  no  fuperfedeas  (hould 
iffuc,  unlefs  there  be  error  apparent  in  the  record,  notwithftand- 
ing jduit  the  writs  of  error  are  abated  by  the  prorogation,  without 
defanft  of  the  party.  And  Wild  J.  held,  that  though  a  term  had 
interpofed  between  the  tefte  and  return  of  the  firft  writ  of  error, 
yet  a  fuperfedeas  ihould  be  granted  hrthfe  cafe^  becaufe  the  dq- 
termiiiation  of  the  writ  is  by  the  prorogation,  without  default 
of  tlij  partj.  M  Lev.  93.  Mich.  25  Car.  2.  B.  R.  Gofton  v. 
Sed^ewicL  • 

8.  liAecutioiA  vv'as  pmyed  on  a  writ  of  error  brought  in  par^ 
iiam€*it^  ind  dlfcoTitifwe  I  ly  frnorogaiicriy  which  Wild  and  Raynf- 
ford  grirtet!>  tlie  tecovd  b;ing  never  carried  hence,  nor  tranC- 
cnbcd.  3  Keb.  Ci^S.  pi.  5^5.  Mich.  25  Car.  2.  B.  R.  Ift:ead  v* 
Stveater. 
t  i*'^*93»  9.  A  i  »•/.'/>  v/AS  latcjy  made  3y  the  Houfe  of  Lords  ^  that  all  caufcs 
^  ±e life     *^^^-   ^'7'""  < '  '^  jtoiiid  ngt  b«  d'ftontinued  by  the  intirxening   of  a 

prcrogationm 

i 

r 

# 


tnratr/^im.      Vent.  266.   HUL   36  &  27  Car.  2,   Lord  Eurc  v.  of  Cuftoa 
iUnOD>  wick,  tbe  rune  tu!e  ig  jnentjoaed  to  have  been  audb 

10.  Some  time  after  the  above  rule,  a  writ  of  errori  tefled  y>ih  *  !*»■  '»<>■ 

Ntvrmier,  Yi^zhToa^t  returnable  m  parliament  I'^th  Aprii  foflsw  ntrrltof 

ing,  that  ieing  the  day  te  which  the  farHament  ^uas  prorogued.      It  LordEDts 

was  infified  that  this  cafe  will  not  be  there  depending  before  '-Tboionj 

the  retom  of  the  jwrit.     Hale  Ch.  J.  faid,  that  the  ruU  does  not  "il  ^"^ 

reach  thii  taft,  hecaufe  the  writ  it  not  returned.     And  the  opinion  counftifor 

of  the  Court  was,  that  the  writ  of  error  *  was  no  fuperfedeas ;  but  l'"  P'''"'"^ 

they  would  make  no  rule  in  it,  becaufe  they  faid  the  caufc  was  caun'riM 

not  judicially  before  them,  but  the  party'might  take  out  execu-  tbcymislit 

timi,  if  he  tltought  fit ;  and  then  if  the  other  fide  moved  for  a  'M"  *'^' 

fitpcrfedeas,  they  (hould  then  refoI»c  the  point.    Vent.  266.  Hill,  jillri^if  (,/ 

26  &  27  Car.  2.  B.  R.  Lord  Eure  t.  Turton.  Uwthejr 

might  do  It; 
fttthitciecitioniueilTuableDr  caui-re  without  lule  of  Coutt  j  but  if  the  other  fide  had  moved  for  ■ 

fifcilcdni,  tliey  fiid  pcrhapi  they  lliuuld  tuie  denied  to  grant  it.  *   C  ^^  1 

II.  Debt  on  a  bond  in  C.  B.  and  judgment  for  the  plaintiSTi  tM(^-im. 

<m>r  was  brought  in  B.  R.  and  hil  put  in  according  ta  the  Jlatute,  iJe"^^to''i 

taAjudpnent  termed  I  thereupon  error  wot  brought  in  par iiament,  s.  c.  And 

and  the  clerk  of  the  errors  refufed  to  allow  the  writ,  unlefs  the  '^'  *''?'« 

party  would  give  a  new  recognizance.     It  was   moved  that  it  (Hnedtbat 

ought  to  be  allowed  without,  it  being  not  retjuirable  by  the  itwuw>t« 

3  Jac,  I.  cap.  8.     Sed  per  Cur.  the  firft  recognizance  does  not  ^"f^^*** 

include  payment  of  coils  to  be  afiefied  in  the  Houfe  of  Lords,  and  )„;i    but 

thofe  colts  ought  to  be  paid)  and  therefore  a  new  recognizance  upon  the 

Might  to  be  given  within  the  intent  of  the  ftatute ;  and  it  is  not  ''??'^"-X 

the  buiinels  oiT  this  Court  to  examine  whether  bail  was  put  in  p„  |„^ 

upon  the  firft  writ;  for  the  want  of  bail  does  tat  hinder  the  proeefs  to  fpealc  to 

pftbt  wril  if  error ^  but  only  makes  it  no  fuperfedeas,    Salk.  97.  pi.  2.  "  ^f"'  . 

Hill.  I  Ann.  B.  R.  Tilly  v.  Richarrffon.  on.^SV 


12.  Writo  and  h^ore 

that  time  it  vie.  a  new  one, 

and  term  inter  'as  a  ii  per- 

fcdcas  of  exc  refen'    -ife 

was,  the  writ  o  can  y  up 

dw  record]  n<  „     .   .  ••'  of  i'  by 

virtue  of  that  writ.  And  after  all,  here  the  Couit  left  taciti  i« 
do  what  they  could  by  iaw  12  Mod.  fiw  Mich,  13  ^:.  3. 
I701.  Peters  v.  Benniiig. 

13.  £rrare/"  judgment  in  the  E\cheqt:cr-chamber,  rTumable 
tie  i^  day  of  parliament,  riz.  the  piefent  icfiions,  aid  now  it  was 
wmfi  that  plaintiff  in  error  might  tranfcribe  the  reccfd  withii.  ^  days, 
Othervik  th^t  tixequtigji  might  be  i;akcn  upon  thf  jud(;;iient ; 
41)4  1  tul^  Wi>9  made  to  {hew  caufe  upO'>  this  matlcr,  but  now 
Um  wle  was  difcharjjed  j  for  by  order  of  'M  lords  in  par!ianif;nt. 


8o  ©upecfeUew. 

13/A  July  1678,  ail  per  fans  upon  writs  of  error  in  parliament^  JhtA 
bring  in  their  writs  in  14  days  after  the  ifl  day  ofthefefftm  in  nvbich 
fuch  writs  (hall  be  returnable,  otherwife  fuch  writs  (hall  not  be 
received  unlefs  it  be  upon  judgment  given  during  the  fiffion^  which  ■ 
fhall  he  brought  v/ithin  14  days  after  judgment  given  ^  and  therefore 
fuch  motion  within  14  days  after  the  beginning  of  the  iiefiion  is 
too  hafly;  for  it  is  not  reafonable  that  a  plaint^  in  an  original 
caufe  (hould  take  execution  within  the  time  allowed  bt  order  of 
the  lords  to  bring  fuch  writ  into  their  houfe;  but  if  tne  plaintiff 
in  error. (hould  exceed  the  time  allowed  by  the  lords,  in  fuch 
cafe  it  woi^d  then  feem  reafonable  that  the  plaintiiF  (hould  be  at 
liberty  to  take  execution  upon  the  firft  judgment;  and  thus  it 
was  faid  to  be  formerly  determined  in  this  Courts  in  the  caufe 
between  White  and  Roberts.  Comyns's  Rep.  420,  421.  HilL 
13  Geo.  I.  in  the  Exchequer,  Barnes  ▼•  Otway. 

ie!  1)*      (D)    Error,   ^t  what  Time  it  {hall  be  a  Superfedeas 

in  Law. 

Attxjudg'  j-j^  ^YzcdpiasadfaiisfaciertdumhczwzrAtiy  and  after  a  writ  of 
rajonTof*  error  comes,  this  (hall  not  be  a  fuperfedeas  to  the  capiasi^ 

dtbu  on  a  for  it  is  out  of  the  cotirtj    and  lawfuHy  granted.     17  £.  3.  $. 

>'*^>*-  aoH.6.  4.b.l 

*Mt»tf  ana  ~         -• 

.  €a»fa»  delvvered  to  the  jherif^  defendanc  moved  to  (by  execution  pending  a  writ  of  en-or  broogbt  to  re- 
▼erfe  the  former  jadgment.  Per  Cur.  the  momn  comes  too  late ;  it  cugbt  to  he  before  judgment  in  tie 
igter  aSi'iM*  And  (o  rule  to  ihew  cauCc  was  difcharged.  Bancs**  Notes  ia  C.  B.  140.  Mkb^ 
2^  Geo.  2.  Clarkfon  v.  Phyiidc. 

f  2-  In  ajjife  of  darrein  prefentment^  if  upon  demurrer  a  writ  be 
anvarded  to  the  bt/hop  for  the  plaintiffs  and  a  writ  of  inquiry  of  tjic 
damages,  and  after  a  writ  of  error  is  brought  of  the  principal 
this  is  not  any  fuperfedeas  to  the  wtit  to  inquire  of  the  damages; 
but  the  (herifF  may  ferve  it  notwithftanding>  and  return  it. 
17  E.  3.  34.  b.]  ^ 

[3.  But  when  it  is  returned  in  Banhy  the  Court  cannot  give 
judgjncnt  and  award  execution  upon  them^  becaufe  their  power 
IS  mQnd  hy  the  writ  of  error.     17  E.  3.  34.  b.  3.6.] 
V**'  ^rff  *  f*'    ^^  ^'   ^^^'^^*^^^  againft  B.  and  after  a  fjihil  returned  againfi 

4.'clbv  the  pjinripitly  he  uxt^s  TLjfcire  facias  agaif^-ihe  j^ail  upon  their  re- 
thenam'cof  co'^Pizanre^  md  lifter  B.  the  principal  b  h:<^}  ^urit  of  error^  this 
Don  Djcgo  ^^.jj  ,j^  c\\iji  (hall  '»o'  be  any  fuperfedeas  of  the  fcire  facias 
Giffo-d'  '  agcimfl  Uie  rijiil.  P.  14.U.  B  R  between  the  Spaaifh  Ambaf* 
and  r.foivcd  i£Jio.  aud  GiiFoi'd'.   ^v  Co'3fc  anc  H'onghton  j 

.•i:'-.'-.;Hing!y. 

Holi.  R.'p.  i;U*r- 5<^'   Jrlill.    f^J*    >  C     >'< /v^.- S.  P,— 3  Bulft.  182.  S.  C.ArS.  P.— - 

Aftci  Ji  \»ii:  of  error  "jro'Jght,  pn'i  befc^  't*  rcfn  of  ir,  P.  the  plaintiff  in  enor>  was  hrooght  to  the 
oar  h^  '^jbca*  corpus  brought  by  his  ba'lj  wbm  B.  «nd  alto  his  bail,  prsyed  that  be  might  be  committed 
*"  execution  In  their  difckargw.  llut  JHobsrt  Cb.  J.  held.  That  by  hrin|png  the  writ  of  error  the  Cooit 
was  dir^bied  e'*thcr  lo  a.vard  ;.xjrjtio.i,  o  re  put  him  in  execution.  And  this  alfo  vr;is  the  caufe  that 
the  bail  cculd  not  br  dirob^rged ;  for  the  end  of  the  bail  is  not  only  to  bring  the  body,  but  that  he  come 
ftubje£t  to  the  Couff**  Drcord'tr<g  To  rhe  me^Aing  of  the  bail,  which  cannot  be  in  this  cafe,  bocaufe  of  the 
writ  of  error  \  for  the  rntry  in  «i'<rhaT^e  of  ♦^bt  Nail  truft  be^^  that  rhe  defendant  redidit  fie  to  tb«  Const 
r/»  be  ia  execution    il*  tn:  pliiaf.i  wi)' j  which  caoedi  be  fo  bcrCt    And  ^uaic,  whether  this  has  noi 


/ 


i-.k'^  ..^ 


^k.i£iiJki.'A ;. 


bffiliMdiitMcndut  br^"™*^'  thit  the  biil  li  farfeitcil,  (note,  the  bill  hive  not  diriblcd 
tlicailUta>)  ilisvth  a/ttnnn)]  be  pioceeded  not  in  hli  wclc  ol  etiot ;  and  lo  eitcution  mail  be  tiken 
Int.  Bm  POCe,  ibU  il'terwirdi  thii  Una,  BrndOiaw  ihe  derendanc  wis  bfou^ht  l^in  to  the  bu  bf 
uoihi  bim  Mipat,  ud  tbc  pluntiff  pnyed  bin  in  eiecuiioa  i  which  w^i  gnnied,  beciufe  (he  diir 
of  tk  mil  of  the  writ  of  tmr  wu  pifTed,  and  be  bid  not  ctuM  the  iccuid  to  be  removed,  and 
CknAniluiCmirt  wuR-culilcd  lo  loird  executioD.  Hob.  Ii6.  ft.  141.  Pafch.  [4  N<.  Widc- 
tai  r,  EndAtw."  It  «ii  lEiced,  per  Cue.  uid'lhe  AIUtnejr-gCDcril,  that  the  bail  may  icndv 

tbiir  priscJf  il  pending  a  writ  of  ei»r,  though  during  thactiiue  tbepliintiffctnnat  cliugchim  in  eie. 
mioa.  7  Mod.  77-  Mich,  i  Aiuue,  B.  R.  is  thecareof  Goodwin  v.  Hilton —Ibid.  9S.  S.C&S.  P.      ' 

[j.  If  Upon  ajitri  faeiai  upon  a  judgment  againd  B.  thejher'iff  '-'*''  "»* 
talui^e>odt  of  6.  into  his  hands;  iu/,  before  fait  /  them,  if.  %*^l^^\ 
Jdheri  to  the  fiiciiS  a  fuperfeJeat  upon  -writ  of  error,  b.  (hall  have  finfau,  tit 
his  goods  agsin;  for  no  property  was  altered  by  the  fetfure.  '«"■■'««' 
M.  17  Ja.  B.  between  Sare  and  Shelton.     Per  Curiam.]  '^'J!?rt, 

ttfjiir-ii^lv  ,  tai  tfKjvfrAias  raitrdid;  and  i^ttJtiriff'tHiiraid,  on  the  fi.  fa.  that  bi  bed JeijiJ  ibi 
f^,odiktt  tbty  rtmsinut  rnhh  btnii  fir  viaiti  oj imycri;  and  iMo,  ihai A  japofidcai  viai  rvieriid \ 
tbcnapea  the  defendant  aottd  to  hare  rrftitution.  Bnt,  per  lot.  Cur.  tbuigh  the  record  be  lemave^, 
aod  a  faperfedeas  aivaided,  yet  iince  it  ciinr  not  to  theflKrii}  befote  he  began  to  make  cJiecm ion,  aa  ap.- 
peanby  hhRtun,  a  nndiliatii  exponas  ftill  be  iwitiled  to  peiteA  it;  and  thouib  the  plea  roll  be  te^ 
OMRd,  yet  i(  (hall  be  awarded  opon  tbe  Kturn  of  tfae  fi.  ft.  whi«h  renuini  fik^  in  tbeoHice.  Cto. 
£iU.  597.  pi.  1.  Hill.  4o£lii.  B.  R.  Chaitic  v..Peiei.— Cio.  E.  601.  Chatter  v.  Peter  ii  a  D.  I>. 

Mo.  54Z.  p!.  71a.  HiH.  4oRii.  feemi  to  be  S.  C.aceordltigly,  by  Ht^am  &  C»«dy,  abfcn- 

tibai  Fenoet  ft  Clench,  vA  thic  tbeeiecution  ii  ■etite,  and  cinnot  \x  aitidcd. 

•  If  one  itcoKn  in  ddi[,  and  ha>  fi.  fa.  ts  the  Iheiiff  to  levy  the  debt,  and  defendant  faring;  ettor  00 
ibc  judgment,  and  hu  fiipafedeat  to  the  Oieiiff,  fo  mudigoodi  of  dcfeodaot  at  ihe^erift  bu  in  h'u 
ha«dibyCbefi.ra.beforethefuperfedeaicoinei  tohjoi,  <faa1l  lemiin  to  rttitfy  the  lecoveror,  wd  vcn- 
dirian  apoou  <haU  UTge  (benupon;  but  after  Cbc  fupeiledeai  couki  to  the  flieril}',  he  cannot  pioctel 
farther  npon  the  fi.  H~     Yelv.  6.  Tiin.  44  Elii.  B.  R.  Tocodt  v.  HoDe}man. 

If  Ju/tn  tfae  writ  of  irrw  the  yivrj^rcHrii  a /o-i/ni,  eS  <Hn  imiiu  tmfiera,  the  eieeulion  i<  mt 
tobcuodone.     PaHaleCh.  J.  Vent.  i;5.  HiU.  ijfti6Car.i.  B.  R.  Anon. 

naulh  a  writ  of  cmr  be  a  Aiperfedeaiin  iriclf,  yet,  aftrr  atcmmi  titun,  it  dull  not  hinder  it ;  but  tbe 
fetiff»iy£i«,aiidanaGcrifacitsj:i^i^{SMtiiperHaltCh.J.  .xMud.  59.  Tiio.  t  W.  3.  Anon. 

•   [82  J 

[6.  If  upon  a  fieri  facias  upon  a  judgment  the  ftierlff  returns  ^— ^— , 
fuod  ctpit  hiia  i^  eata/la  of  the  defendant,  and  quod  remanent  in  +^''■'■49"- 
aijlodia  pro  defeibt  \  tmptaris,  tif  quod  ante  returtium  hiijus  brevis  ',  • 
brevt  de  iwn  moleflarido  fuit  direff  gued  de  uiteriori  executiotie  fiipef'  xiiua  on  a 
feiiretf  the  which  writ  he  returned  annexed  to  the  fieri  facias,  fi-  fa.  and  a 
And  itai  writ  de  non  moleftando  was  awarded  in  Bank,  by  rea-  ™'"  "^ '™ 
Iba  of  a  writ  of  error  there  brought  by  defendant ;  but  the  re-  and  a  fi.per- 
cord^as  not  yet  rci  writ  of  error  fedeaicomci 

""  "'fr  ^Jr-f-,  " '  s  ':'/''■■  S-£.'£- 

and  a  wnt  ot  vend  n.  99.  !■  5?-  liffibiUfeii. 

MiLTOK  V.  ElDRINI  IlOt  i->- ",  1        Her  Holt 

-        Cb.J. 
6UaJ.  19;.  Mich.  ]  Ann  .|.  thu'j^h  t  (IcU.  Ajr.4<)i.  t^ 

taout,  aad  ^d,  Oucaff*)  -i.diti.ini  ci^^cu  'rail  fo. 

Sii-mife. 

[7.  If  a  writ  of  crr_or  be  brought  rsr:irr.:iiii  if,  y.V  Mxik  quer-  S.  <~  cUv- 
thamber,  and  it  is  alkivfd  by  {he  c':erh  f  the  rrrors,  and  fupcrjcdeas  >  "-'j'  y  >■ 
fronted,  but  the  record  if  pot  marhed  h  '.hi  ehrl:  of  die  ervwrs,  .is  the  soi'inv. 
uie  is,  or  f  rwtkt  of  it  given  to  the  attorney  cf  tht  ^iher  fide,  it  ngt  Can — 
being  done  becaufi  it  tvat  mt  kno^i-n  ivho  ti-ii  ^ttcrney,  nor  the  ^'^,^Tt 
rtumher-nll  of  the  rfcord  ifiotun,  by  wliidi  ir  ."lijihc  be  marked,  yet  i'.i.n. '  '* 
^iaisa  fupcrfcdeas  in  law;  fo  ihai  if  Cj,?tu;i';ji  be  Kvatiied  a/tti  '"  t^-^-*- 


itJk.'^SU^i-i\i. 


82  Superfebeajer. 

B.R.  in        to  another  county  than  that  where  the  fuperfcdftis  was  mntert 

Avm*         ""'*  '*  there  executed,  this  is  erroiteous,  and  a  fuperledeas  ftiall  \1 

loithili.—    awarded  quia  trreniee  emanavit.     But  it  is  not  any  contempt  by  the 

S-P- Sty.     attorney  of  the  other  fide  in  fuing  out  of  the  execution,  he  not 

I'fi'j.  Kb.   li^'ing  notice  of  the  writ  of  error,  nor  the  roll  marked.     MiiK. 

cttT.  RuJe.    1(549,  between  Methwoi.d  and  Bawd,  adjudged  accordindT 

— fS.P-      and  fuch  fuperfedeas,  quia  erro  nice  em  ana  vit,  granted.]  ' 

Vtt&U.  8.  A  man  is  taken  upon  ca.fa.  upon  condemnation,  anihrought 

a?!,  fl.  17,    to  tht  bar  by  .the  fticrifF,   and  prayed  lo   be  dulivcrfd  from  it,  beeauft 

*"*^  there  u  writ  of  error  of  it  came  to  the  Treafury,  as  he  fliould  be  if 

the  writ  of  error  had  been  brought  before  the  award  of  the  capiat 

and  was  not  delivered  but  fent  to  the  Fleet.     But  Prifot  fay 

that  when  the  record  it  come  up  here^  the  juftices  may  fend  for 

him  to'  the  warden  of  the  Fleet.      Br.  Executions,  pi.  0.  cittj 

34  H.  6.  18. 

9.  A  man  was  outlawed  in  B.  R.  and  brought  lorit  of  frror  out 
of  Chancery  to  them  the  fame  term,  and  they  were  in  doubt  if  the 
writ  of  error  was  good  or  not ;  for  it  was  to  general,  8cc.  And 
upon  long  debate  it  was  awarded,  that  the  party  fliall  ha-vz/uptr- 
fedeat  for  his  goodt,  quad  capta  ftcuritaie  quod  non  eiortgabit  honofm, 
that  then  the  fheriff  and  efcheator  ceffabunt  feifire  bona  fm,  (juw! 
nota  ;  and  if  the  matter  pafs  for  the  party  outlawed,  he  fliall  re- 
tain his  goods,  and  if  againll  him,  then  the  king  (hall  have  hit 
goods.  Br.  Superfedeas,  pi.  27.  cites  4  E.  4.  43. 
[  83  ]  10.  Judgment  was  given  in  B.  R.  but  before  execution  a  writ 

of  error  was  brought  in  the  Exchequer-chamber;  but  the ^i!iunfr^ 
in  error  did  not  bring  a  fcire  facias  ai  auiiindutH  errores;  the  it- 
feniani  in  error  brought  a  fcire  facias  in  B.  R.  quart  eitecutlonem 
habere  tron  debet,  and  fince  only  a  tranfcript  of  the  record  was  re- 
moved by  the  writ  of  error,  and  the  record  itfelf  remained  her^ 
he  prayed  execution.  But  by  3  juftices,  abfente  the  Ch,  J.  though 
this  be  true,  yet  B.  R.  cannot  award  execution  till  the  matter  is 
determined  in  the  Exchequer-chamber,  and  then  they  fend  back 
the  tranfcript,  and  B.  R.  awards  execution  upon  the  firft  judg- 
ment; fo  t  roughtin  the  Exchequer' 
chamber,  31  t  have  been  nonfuited 
there  for  tl  ;ript  would  be  remitted 
hitlkCT)  wh'  horized  to  award  exe- 
cution upoi  86,  187.  Trin.  19  Jac. 
*               B.  R.  Ano 

1 1  -  Judf,  rou^»  a  writ  of  error 

in  ihi  Exc.heqiiet-chambcr,  and  tlie  record  was  removed  thither; 
the  fl.iititiT  took  out  execution,  and  the  Iheriff  levied  the  money. 
The  defendant  unv.'d  for  rel'irution.  Aftsr  the  Court  had  taken 
thne  to  advife,  R'lll  Ch.  I.  --Td;  the  record  being  remvoed  by  writ 
of  error  hi  the  Exchcqi-^r  is  not  now  before  us,  nor  was  at  the 
time  cf  the  execution  fued  forth;  and  this  being  after  verdia  and 
judgment,  the  mtIi  of  error  is  no  fupcrfedeas;  but  ordered  m 
f-jpcrfcdcas  quia  srrsnici,  &c.  to  fuperfede  the  exccntioti  (it  being 
ill  awardedj  and  to  take  the  moner  out  of  the  (lieriff'a  haiids. 
Sty.4J4,  415.  Hill.  1654.  B.R.  Wingficld  v.  Valence. 

12.  Nota 


II.  Nota ;  If  the  roll  be  marked  for  a  writ  of  error  before  exeat'-  Sut^  per 
t'm  doacj  the  (herifffhall  be  excufed  for  doing  it  before  a  fuper-  |^"']-'^x^ 
fcdcas  delivered ;  but  this  is  fufficient  to  fuperfede  the  execution  j  roll,  or/>if^- 
pcrTwifdcn  &  Curiam,     i  Keb.  12.  pi.  27.  Pafch.«  13  Car.  2.  »»ir/«'" 
B,  R.  Anon.  of'.!!^' * 

Of  trror,  * 
gllifogmct  iy  tkc  Cb,  y.  unlefs  it  be  aSltuJly  tahen  cot,  if  oo  faperibdeas  to  execution  ;  bat  being  taken 
oflt,  it  is.  B«C  die  uerlJSF  it  not  in  contempt  if  he  have  no  notice  of  it,  or  fuperfedeas  delivered  to  him. 
Thii  wu  on  a  motion  to  fet  afide  execution,  which  the  Court  granted,  if  the  fecondary  reported  It  wai 
onexecuted  when  the  writ  of  error  wa3  taken  out.  Keb.  863.  pi.  4.  Pafcli.  17  Car.  2.  B.  JEU  Abbol^ 
adminilhator  of  Pickas,  v.  Leech. 

T{//  rb€  roll  be  marked,  er  the  writ  Jeliver^d  unto  the  officer  in  court,  a  writ  of  error  is  no  fupetiedeaSy 
efpecially  after  the  return  of  it.     3  Keb.  191.  pi.  39.  Trin.  25  Car.  2.  B.  R.  Pafcal  v , 

t 

13.  Error  being  brought  znAJhewed  to  the  attorney  is  no  fuper-  Nota,  per 
fedcas,  bjr  Twifden,  until  it  be  fliewed  to  the  clerk  of  the  errors,  Cur,  <fr  r«ii*. 
which  is  an  allowance  in  court:  and  therefore  if  execution  be  done  a  writ  of 
h^ore  it  be  allo^ved  by  the  judgCy  orfhenoed  to  the  clerk  of  the  errors y  error  be 

it  is  well  done,  becaufe  the  attorney  otherwife  would  never  have  Srj*"*^*'"** 
it  allowed,  but  only  fliew  it  to  the  attorney  of  the  other  fide,  tulttcrnty 
But  if  he  (hew  it,  and  *  declare  his  intention  to  have  it  fpeedily  aU  of  tbe  other 
hmedy  there  execution  is  fuperfeded  in  the  mean  time;  but  yet  ^^L^^^^Iaa 
if  baU  be  not  put  in  according  to  the  ftatute,  the  execution  may  not  have 
be  well  done,  which  the  Court  agreed,     i  Keb.  33.  pi.  89.  Pafch.  taken  e»c- 
13  Car.  2.  B.  R v.  Noell.  J"^'*»«»  T. 

^  before^  uiUejt 

n  nit  it  entered  fir  judgment  on  the  p-jlsa  \  but  if  he  that  ihews  the  writ  of  error  does  net  get  it  allowed 
withm^^ys  after,  the  party  may  fue  execution,  fo  if  in  ^dajs  after  the  allowance  no  bail  be  put  in  | 
bat  if  the^rfirt  agree  to  accept  to.-  allowance  and  hail  together,  the  party  cannot  fue  execution  j  and  be- 
cnfe  he  had  done  io,  the  Court  awarded  reftitucion.  2  Keb.  129.  pi.  84..  Mich.  %%  Car.  2.  B.  R* 
Warcop  ▼.  Pallavicine. 

*  See  pi.  23. 

14.  A  fuperfedeas  was  prayed  for  fuing  out  execution,  not-  Ler^  i»7« 
withftanding^Ario/  bail  put  in  (as  it  ought)  before  my  Lord  Ch.  J*  ^*  ^aV. ». 
in  writ  of  error,  which  although  it  be  but  de  bene  ejfe^  yet  it  is  b.  r.  -6.  C. 
goody  ^  no  exception  againjt  them;  and  per  Curiam,  till  over-ruled  butnotS.P. 
no  execution  ought  to  be  made;  the  notice  of  bail  put  in  is  only  to  ^  regdi 
excufe  the  party  of  contempt,  but  not  neceJTaryy  fo  the  bail  be  put  though  the 
in.   The  Court  awarded  fuperfedeas  *  and  fbftitution.    i  Keb.  690.  ^^'^  "^^^  «•* 
pi.  2.  Pafch.  16  Car,  2.  B.  R.  The  Dean  of  St.  Paul's  v.  CapeL  ^i!!\Zy7afiir 

the  writ  of  « 
crrsr  hrtmgbt,  according  to  the  rule  of  the  Court,  yet  it  is  a  fuperfedeas ;  buHbe  defendant  ought  fi» 
pay  all  the  cofh  and  charges  of  the  plaintiff's  proceedfng  after  the  4  days ;  K-  Txiifden  and- Keeling, 
contra  Wtadhaixiy  on  a  motioo  for  fn^erTedeas  to  an  execution,  being  cx^currd  ?tter  bail  put  in  ;  hot 
oaly  de  bene  efle,  and  iMncc  of  tf4frihc.plainrlff',  which'the  Court  grsntea.  KA.i>.  026.  'pi.  31.  Tria* 
X7Cai,i.  B.  R.  Jltifli  V.  Klngf^on.  *   C  ^4  3 

15,  Judgment  was  entered  for  the  plaintiff,  and  erecuticn  taket}  *  Kf  b.  506. 
cut,  ViA  z  writ  of  error  was  brought,  which  \-^s  fi^ulcji  cbjut  an  ^^'l\\^'P* 
hour  before  execution  executed.     Wberctipon  II  w*s  moved,  rhat  the  f^irf^  fj-^^r' 
flicriff  might  bring  the  money  into  tnc  r-ourt,  for  that  tlie  writ  of  Berkley  \ 
^cnor  was  a  fuperfedeas ;  for  tliough  the  Pa-^r iff  (hall  not  be  in  ^'f^i;'^^"^ 

contempt,  if  he  makes  execution  after  the  writ,  it  no  iuperiedeas  t,rbre — 

be  fed  out,  for  that  he  had  no  notice  •,  yet  the  writ  of  error  im-  ^0  where  a 
inciJiatciy  upon  the  fealing  forecloles  the  Court,  fo  that  execution  ^'^.'^^^I^^J^l^^ 
made  after  is  to  be  undone  y  of  which  opinion  was  the  Cctrt,  ^n  Friday, 

•  and 


''^*ia^.v. 


84  dupetfetiedji. 

the  warrant  and  Ordered  the  inonej  to  he  brought  Wy  and  not  delivered  to  ttd 
deiiverid      plaintiff.     Vcnt,  30.  Pafch.  21  Car.  2.  B.  R.  in  cafe  of  SirRou  " 

re  //><  f^cer,  bert  Cotton  v.  Damtry.  I 

a  writ  of 

trror  allowed  on  Saturday  morning,  and  notice  delivered  at  the  plaiiit\ff^s  aitomty^s  boufc  ahout  a  quarts  \ 

after  1 1  that  mofttirg,  and  execution  executed  befoie  the  plaintiff's  attorney  could  countermand  \i,  vit,  j 

about  one  at  Hammerfmith.     Per  Cur*  the  allowance  of  the  writ  of  error  with  the  clerk  of  rhe  ' 

error;,  is  a  fuperfedeas,  without  notice  of  fuch  allowance.     And  though  it  was  infixed,  that  this  exe. 
cution  being  taken  out  before  the  allowance  of  the  vnit  <^  error  might  be  executed,  notwithftaniifig  | 

inch  allowance  the  execution  being  awarded  by  the  Court ;  yet  it  was  declared  to  be  the  fettled  opinion  } 

of  the  Courty  that  the  allowance  of  a  writ  of  error  is  a  Juperfedeas^  ennn  where  the  execution  ijiies  he^  \ 

fere^  and  it  executed  after  the  allowance  thereof,  without  notice  of  it.     Rep.  of  Pra£t.  in  C.  B.  39.  ! 

Aiicb.  X  Gto,  2.  Miller  v.  Miller. 

So  where  the  defendant  i\i\\'eTtA  judgmenf  hy  defuult^  and  llaid  t\\\' after  ejeecution  wm  fcnt  down  into 
Vorfotfoirey  and  then  got  a  writ  ^f  trror  alhwtd,  and  fer-ved  the  agent  with  the  allowance  thereof,  and 
though  it  was  impoflible  to  flop  the  execution  in  Dorfet/hirf,  the  writ  having  been  fent  down  fome  time 
before,  yet  the  Cmirt  Jet  ajide  the  execution,  and  ordered  reftitufion,  and  would  not  give  the  plaintiff  his 
cofh.  For  the  alloWiince  of  a  writ  of  error  is  a  fuperfedcas  from  the  tune  of  the  allowance,  though  the 
iheriff  executes  the  writ  before  notice  thereof  was  given  ^  and  yet  neither  the  plaintiff,  nor  bis  attorney, 
nor  agent,  nor  the  flirrif!',  weic  blameable  for  any  mifcunduA.  Rep.  of  PraA.  in  C.B.  35.  £ai« 
13  Geo*  1.  Jennings  V.  Well.  ] 

iK.  At  comfnon  law  the  very  %vrtt  (f  error y  cfpccially  when 
entered  on  record^  njuas  a  fuperfedeas  of  itfelf;  therefore^  un/efs  tail         | 
ieput  itiy  or  the  defendatU  declares  that  be  will  notjlay  execution y  no  \ 

writ  of  error  ought  to  be  allowed  until  execution  be  awarded.         j 
And  unlefs  the  party  render  himfelf  in  execution  or  agree,  it 
ihall  not  fuperfede  5  per  Cur.     The  allowance  of  the  writ  of 
error  without  bail  was  denied.    3  Keb.  169.  pi.  a*  Trin.  25  Car.  2- 
^.  R.  Hammond  v.  Gaap. 

i  7.  A  fuperfedeas  was  prayed  after  execution  executed  by  feifure, 

and  before  the f ale  of  the  goods  upon  2  Rolls,  49.  f.  5.  and  x  Roll.  894* 

there  being  a  writ  of  error  duly  taken  out  before^  but  the  clerk  of  the 

errors  not  then  in  town^  it  was  not  allowed.     The  Court  incUned, 

that  the  iheriff  could  not  fell  after  fuperfedeas ;  but  held,  that  be^ 

fore  allowance  the  Court  can  take  no  notice  of  any  writ  of  error ^    But 

adjornatur  till  the  ihcriff's  return  of  fcire  nicias^      3  Keb.  169. 

pi.  4.  Trin.  25  Car.  2.  B.  R.  Mull  v.  Warren. 

If  the  plain-       |8.  After  execution  made  outy  the  defendant's  attorney  Jbe%oed  a 

JJ^^f  "*'    Kvrit  of  error  to  the  plaintiffs s  attorney y  after  which  execution  is 

mit  of  error  donc,  and  per  Cur.  it  is  well  done,  the  writ  of  error  not  being 

to  the  other    allowed  with  the  Chief  J.  within  4  days  after  making;  but  if  it  had 

Vaii^Jh  ^^^^  allowed,  though  the  Iheriff  might  be  excufed  o£  the  con* 

the  clerk,  by  tempt,  vet  a  fupeiS^eas  is  grantable  j  but  per  Cur.  keeping  a 

hisendoifing  writ  of  error  in  ihe  poclTet  is  of  ircrvtiteeraftcr  the  4  days.     The 

itwhhi*nT    ^^"^*  would  not  undo  the  execution.     3  Keb.  294.  pi.  23.  Fafch, 

days  (which  26  Car,  i.  B.  R.  Brittair.  .*  HaukJnfon. 

time  the 

C<^urt  gives  as  2  carvenirot  cime  for  pT.tlng  in  hai!  .icco  ',.ir.k:  to  the  ftatnte),  •  it  is  no  fuperftdeas;  pft 

Hale  Ch.  J.  Vent.  2.55.  H-U.  %6  Car.  2.  B.  U..  Anon. ^S.  P.  Mod  ill.  pi.  9.  Pafih-  a6  Car.  su 

B.  JR.  Anon. 

3  Keb.  30S.  ig.  If  viTit  of  ciroT  bears  tefie  before  the  judgment  given  ^  atid  the 
Aycrsv.  judgTiicnt  7f  givcr-  before  the  return^  it  is  good  to  remove  the  rtcord, 
Lenthaii  and  whetic^'ir  the  judgment'  is  entered,  it  hjtth  relation  to  th*  day 
frems  to  be  v;  Bavk^  ')'/.  !h(^  \\x^  day  i'?  term  j  fo  that  a  writ  of  error  r^ 
ttun'Mbli.  vj/*^::,  will  rei?io»'.  uie  record  whenever  tlie  jiidgircni 


S.  C.  ac- 


e>upecreDea0.  <5 

it  entered ;  per  Hale  Ch.  J.  Mod.  1 1  a.  pi.  9.  Pafch.  26  Car.  2.  «nJ  ftp  'l» 
».».  AnoD,  S';,V 

dnt  tbc  piajtit'lf  hid  jadgmcBt  far  lecaril)',  after  which  the  defcndint  came  in  tui  pniol  tuve  U 
ylc^,  ud  b(/ore  tbe  rnk  ii  one  procand  a  writ  of  ant,  and  Ibeweil  it  id  the  pliinCiff,  after  which  ihe 
fJiluIffeaiEred  a  Iccood  judgment  for  WIDE  of  ;i  pica,  ind  to  which  of  tbdc  judgmcnti  tbewiilaf 
(rnt  IbeuU  ba  applied  wu  the  qiultion ;  and  per  Cur.  ii  ia  ia  the  plainliff'i  cledioo  to  cither,  ud  b 
via  appM  CO  the  bS,  tai  i  fupeifcdeai  theieon  gnnled. 

A  wit  of  eirar  wai  brought  TOtmeili  w  ibt  igoinJej  of  HiUrj  Ttrm,  At  Jliul  Jui/gmai  viti 
fpd  ^  tht  jam  Ttrm  iki  tiib  if  Jamumrj,  ud  the  pluncitf  took,  ont  eiecution,  apprehending  dia 
fiiiaai  aiX  to  be  ranoRd  bj  the  orit  of  error.  It  wu  moni  u  fee  afide  the  eiecuciaa,  for  thit 
diejidiBcnt  iclatei  to  the  cfTsin-day,  nod  ii  a  judgment  from  that  day;  and  iheCogit  wJil  not  malu 
*  (nfiioo  if  the  day,  and  conlequcBily  the  moid  ii  removed  by  the  writ  of  error,  ft  wai  anrwoad 
tbatthcjndtmcnciiiBl)  be  giren  hefon  the  return  of  the  writ  of  eiror,  and  if  giten  upon  the  mam-dif 
•f  the  writ  Df  emr,  it  la  not  removed  by  riiit  writ.  The  Cauit  held  the  record  .itell  removed,  aad  tu 
■Uc  die  cnu&xi  witli  will.     Bamca')  Nota  ta  C.  B.  131.  Ball.  6  Geo.  s.  White  t.  MoigHU 

20.  A  fecond  writ  of  error  brought  after  nonfuit  ia  a  firmer  is 
DO  fupericdcas ;  per  Cut.  and  leave  was  given  upon  motion  to 
durge  die  defcnunt  in  execution.  Comb.  19.  Pafch.  2  Jac.  2. 
B.  R.  Anon. 

3t  The  plaintiff  bad  a  verdiH  in  ejeflnunt  at  the  aflifes  in  tie  S-  C.  cital 
Jtag  vaeatieni  the   defendant  brought  a  writ  of  wrw,  which  viat  ^^tA^'^U, 
^^wed,  and  bail  put  in  i^lh  O^ober.     The  plaintiff  ihcmrnA^  en  \n  cafe  of 
■^^th  03»ber  having  nt  notice  of  the  writ  of  error  entered  judgment  ^^^  *■  ^^•** 
geatrailj  (which  refers  to  the  firfl  day  of  the  term],  anj  toot  out 
Bueatian  ttfie  the  firfi  day  of  tie  term,  and  bad  it  executed  before  no- 
tice^ lie  writ  of  errors  but  upon  a  motion  the  defendant  had 
rcftitution ;  for  07  fuing  the  writ  of  error  and  the  allowance,  and 
psttii^  in  bail,  the  hands  of  the  Court  are  clofed,  and  fo  the  exe- 
cution void,  though  the  fuing  it  was  no  contempt,  no  notice  being 
^Tcn.    And  though  the  judgment  by  the  general  entry  relates  to 
the  brft  day  of  the  term,  (viz.)  to  the  33d  Odtober,  and  the  exe- 
cution is  of  the  fame  date,  and  both  before  the  allowance  of  the  writ 
of  error,  which  was  14th  0£tober,  yet  the  judgment  being  founded 
on  the  verdifl  given  in  the  vacation,  upon  which,  by  the  rules  of 
tbc  Court,  judgment  could  not  be  entered  till  the  quarto  die  pa/}, 
(riz.J  till  the  sytb  0£tober,  at  which  time  the  judgment  1 
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S-(;'6Mod.        25 

A  writ  0 

of  error  "w  a  fuperfedeas  />om  thr  time  ef  the  allow 

'   arret,  and  that  is  notice  of  itfelf,  but  if  defendant  has  notice  hifort 

I  al/owance,  It  is  from  the  time  of  that  notice  a  fuperfedeasj  but  if 

a  writ  of  entcuiion  be  executed  before  a  -writ  of  error  allowed  or  make^ 

it  may  be  returned  afterwards.     The  uttnofl  length  of  time  the 

law  allows  for  executing  a  writ,  is  the  day  whereon  the  writ 

Is  returnable;  and  it  is  not  executable  any  longer  that  day  than 

the  Court  fits  ;  fo  long  as  it  is  executable,  but  net  executed,  the 

I  allowance  of  a  writ  of  error  is   a   fuperredeaS)  but  not  after- 

'  wards.    Salk.  321.  pi.  8.  Pafch.  3  Ann.  B.R.  Perkins  v.  Wool- 

allon. 

It  «ry  d»y,  not  »ny  noti«  ttmeor  to  tlie  pliintllT)  iltDrMr, 


ugh  not  to  punjlh  the  officer  till  fuperfnlcw  comei  lo 

iw  now  ii  tiluo,  thit  it  ii  not  i  lufaMsn  [ill  notice  to  the 

ntc  [hereof  ii  fufficieot  notice,  'or  tlut  ifiiiiil  notice  b«  bcCxa 

24.  Error  coram  vobis  rtfiden,  was  brought  on  a  judgment  given 
in  B.  R.  and  tlic  qucftion  was,  whether  it  was  a  fuperfetieas  bc^ 
fore  it  was  allowed  by  the  Court.  The  Ch.  J.  and  two  other 
judges  were  of  opinion,  that  it  would  be  hard  that  the  execution 
of  a  judgment  in  this  court  fliould  be  delayed  by  a  writ  of  error 
allowed  by  n  fecondury  1  for  if  that  iliould  be  fo,  then  any  man  may 
avoid  the  execution  for  a  whole  vacation,  at  the  expencc  of  no 
more  than  I  s.  There  is  certainly  fome  difference  ^viem  a  writ 
of  error  of  a  judgment  coram  nobis  r^drn.  and  other  tvriti  af  error, 
for  the  one  is  directed  10  the  juftices  of  this  courts  and  therefore 
fliould  be  allowed  by  the  Court;  but  the  other  ts  directed  to  the 
Ch.  Juftice  only.  But  Juft.  Eyre  was  of  another  opinion,  he 
cited  the  cafe  of  Lowns  and  Cartf.r  in  the  Ch.  J.  HoU's  time, 
where  a  writ  perfedeat  before  it  was  al- 

iased,   it  is  ti  twecn  this  cafe  and  other 

writs  or   crroi  for  where  writs  of  error 

are  brou.t'ht  in  re  in  the  Houfc  of  Peers, 

to  ren-rtl-  ilic  ,  ,   iW^  ^rc  always  direfted 

to  (he  Ch.  ].  alone,  Hecaufe  he  is  to  certif]rthe  record;  but 
where  1  writ  of  erroi  coram  vobis  refiden.  is  brought,  there  is 
no  record  certified.  Befidej,  there  never  yet  was  a  motion  in  i 
court  of  law  to  allow  3  writ  of  error,  becaufe  it  is  a  writ  of  right, 
and  due  to  the  fubjeft  ex  dcbito  juftitise.  But  admitting  this  writ 
is  no  fii[icri'tdcas  before  the  allowance,  yet  it  is  2  good  fupcrfc- 
deus  :ift;T  it  is  allowed,  as  this  was  by  the  fecondary,  and  before 
notice  j  and  fo  it  was  adjudged  in  the  cafe  of  SwtXH  v.  Cave, 
in  wliich  c;ife  :in  eyccuiion  executed  was  fet  afide,  but  the  want 
of  notice  cxcufcd  the  contc:mpt.  ■'■  3  Mod.  147,  148.  Thd. 
9  Ceo.  17:4.    I3d:  V. Collins. 
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2J.  A  mctlon  was  matfe  fo  fct  afJde  an  execution  iffned  after  ^'?-  "^ 
a  writ  of  error  allowed,  and  notice  thereof  j;iven  to  the  plaintiff's  g"^'  '-"S' 
attorney;  it  appeared  that  an  interlocutory  judgment  tuas  Jigried,  and  And  iddi,- ' 
9  virit  of  inquiry  exeaitid  in  Michatlma*  Urm  laj},  and   a  •writ  of  "",''•  '^  '•>• 
imt  was  then  allotoed,   and  notice  givffi;   but  the  Jinal  judgment  was   *ii'^""* 
not  Jigntd  till  after  the  beginning  of  Hilary  term   Infl.     The  Court  ritumallt 
}ie)d  the  execution  to  be  regular,  the  interlocutory  judgment  not  'fl">^tf'fi 
being  remoreable  by  the  writ  of  error,  and  the  final  judgment  'tfrZhi 
being  figned  of  a  fubfequcnt  term,  was  not  removed,  and  there-  tebiciJMjg. 
fore  refufed  to  make  any  rule.     Barnes's  Notes  in  C.  B.  1 30,  Eaft.  """  """ 
6  Geo.  3.  Cooice  v.  Harrock.  %^^1'hL 


(D.  2)    Error.    In  what  Cafes  it  fliall  be  a  Superfe-    f  87  j 
deas.     To  what  Perfons.     Privies  or  Strangers. 

t.  TUDGMENT  was  given  crronicc  that  the  ting  Jhsuld  fe:f» 
J  the  tempgrahies  of  the  bijbop  of  D.  and  upon  this  the  btfhop 
iroagit  virit  of  errar,  >nA  pending  this  ih:  king  fued  fcire  facias  n^aitijl 
R.  if  the  provendery  [prebend]  cf  M.  and  fuppsfes  the  provendery 
to  be  annexed  to  the  temporalties,  and  that  this  voided  after :  and  the 
other  &id,  that  writ  of  error  is  yet  pending  of  this  judgment } 
andyetbecaufcR.  was  a  ftrangcr  to  the  firft  judgment,  therefore 
the  judgment  not  being  rcverfed,  the  kinb  recovered  againft  him 
by  award ;  fjHod  nota,  and  fo  it  fcems  that  writ  of  error  is  no 
fopirfedeai  but  only  to  privies,  and  not  to  a  Jlranger,  Br.  Error, 
pi.  '61.  cites  II  E.  3.  zy. 

(Ej    At  what  Time.     Not  qficr  a  Superfedeas.       s«  (c. »). 

ti-  IF  in 

■*  a  ju< 
f^  judgrt%eT, 
iifaUov^ed, 
writ  of  em 
for  the  firft 
vtid,  and  t! 

fapcrfcdcas  in  law.     Mick  tj  Ja,  C  R-  o'.-iwci-u;  ^mith  and  ',' 
Bowles  adjudged.]  h: 

[l.  \i  A.  recovers againf  8.  in  an  ajfsfe  tn pais,  which  judgment  ^ 
i»  after  aglrmrd  in  B.  R.  upon  a  -writ  of  error  brought  there,  and  \^ 
H«o»  the  writ  of  error  brought,  afuperfedeat  of  the  execution  is  granted  f- 
i"  B.  R.  and  after  B.  brings  a  new  writ  of  error  in  pariiamenl ;  " 
this  writ  of  error  fhall  be  a  fuperfedeas  in  law  of  the  execution,  ,' 
for  this  writ  is  now  brought  in  aiiolker  court  than  where  the  firft  m 
^perledeas  was  granted,  and  by  the  writ  the  hadds  of  the  judges  ^\ 
of  B,  R.  are  clofed.  P.  i2  T.  B.  R.  between  Godsoll  and  i^ 
\    H  a  Siisp- 


er  upon 

or  figned 

ero.J.4,S. 

B?ft.  r„m. 

I'a'ncw 

to  bi  S.  C. 

i:::deas. 

bui  S.  P. 

87  SupecreUeaK. 

oft™,  iw-  Shepherd -plaintiffi,  .and  Sir  Chriftopher  Hktdon  defendant, 
^CTiiL""  adjudged.] 

he  bu  a  rapcrfedcu  apon  tfae  fiift  wn't  of  cmn-,  •hcnhj  the  pIiintifF  «u  deltfed  ia  tbt  tit. 
cution  of  bii  judgment  in  the  iSire,  lod  Cbeterscc  he  oughc  noc  lo  be  agmin  delaT«l  by  ■  on 
writ  of  error,  and  citei  j  H.  7.  11.  6  H.  7.  Idly,  Tht)  wtii  oT  enar  ■•  to  icytitt  a  ;a^[i«rt 
r^  d  ju/fm  a,  ind  die  ill  jndgmmt  baD|  affirmed  by  [be  ad  judgment  i>  more  than  a  fii^ 
judgment,  and  it  (hall  be  intewlcd  truej  wherefore  ilie  iiccaron  Ihall  not  be  ttiyed,  aa  more 
■thmiauiairaiu.  All  the  jiiaice$  eicept  Coke  Ch.  J.  held,  that  Cbe  «[ii  of  eiror  icfelf  ii  ■  fuperfe. 
deal  Id  itfelf ;  for  although  ihoe  xem  a  rupeiledeu  before,  that  wii  upon  anoilict  judgmciit,  and  thii 
Mit  ofcifai  ii  upoD  another  judgment,  and  ii  in  df  bate,  whether  it  be  error  or  no,  and  antil  it  lie  dc. 
temuBed,  they  maytKit  proeeed  to  eieculion;  mil  they  all  held  ihit  a  writof  eiTor  in  puiiament  is  by 
(he  diflolution  of  the  parllanKot  denimiaed.~—  Mo.  S34.  pi.  iili.  Heydoa  *.  Sbcphtrd&il' 
5.  C.  fayi,  that  Haughion  and  Croke  J.  and  Coke  Cb.  J.  held  that  iKe  oiit  of  error  did  not  lit  ia 
parliameni  to  idretfe  «  jndgmeat  giien  in  B.  R.  upon  error  btoujht  theie,  beciufe  there  ii  a  daiUi 
judgment,  and  that  tb  meirat  of  the  judgment  given  in  the  writ  of  eiroi  (ball  not  teverfe  the  firf  jsdg. 
nicnt,  but  that  ciecutii'n   OiaU  ilTue  upon  the  Gift  judgment  in  aRife  j  but  Doderidge  contra.—      - 

Cro.  J.  ]^4..  pi.  1.  Heydonr.  Godfihe  ii  a  D.  P. Godb.  t^o.  pi.  347.  S.  C.  by  the  Dime  of 

Sia  CniiiTorHiiHiTDOH'iCiife,  and  there Haughlea,  Dodeiid^e.  and  Crooke  held  ciearly,  that 
thiiwrit  of  error  nai  a  fuperfeileat  in  itfelf,  and  thn  upon  the  book  of  SE.  a.  Eirgr,  St.  and  i  H.  7. 19. 
which  fiji,  that  the  jafticei  proceeded  to  eieeution  after  that  judgment  affirmed  in  pirliam^t,  and 
dierefoTC  ex  confequeate  la^uitur  not  before  j  and  To  the  writ  of  error  it  a  fupeifcdeaa  that  they  cannot 
proceed,  but  iheie  it  no  precedent  of  it  in  the  ReglKci  but  a  Icire  facial,  fbl.  70.  And  the  Court  heU, 
that  if  a*  fuperfedeat  be  once  granted  mi  dttttm.ii<d  in  iifimlt  •/ iht  ftrtj  bimfilf,  he  IhiU  nem  hue 
toodier  foperfedeii,  but  otherwife  if  \l  ful  tf  nv  timh[  >f  ibi  jajlica.  _  Coke  (.h.  J.  fiid,  that  ti. 
mitting  the  vrrit  of  emu  be  a  fupcrfedeai  for  the  Iccond  judgment,  yet  it  ii  a  queltion,  wiiether  it  befe 
far  the  iirS,  which  ii  not  touched  by  the  writ,  and  whether  they  may  grant  execution  upon  it  or  nx, 
and  cited  1 3  E,  ^  4.  4.3  E.  3.  3.  8  H.  7.  lo.  and  thBtfece  the  Coiiit  advifed  Sir  Cbrlilophei  to  pe- 
tition the  king  for  a  new  writ  of  error,  and  to  do  it  in  time  conTCaient,  otherwile  they  would  iwatd 
tiecution  if  ihej  poteiifd  the  fame  merely  for  delay,  according  to  the  cafet  in  6  H.  7.  i  8  H.  7.  and 
the  pcrliamcut  being  afterwanli  fuddtnly  dlDblted  without  ani  thing  done  therein,  eiccution  wii  awarded. 

• Roll.  Rep.  18,  19.  pi.   19.  S.  C.  accotdingly.     And  there  Coke  Cta.  J.  faid,  that  !f  a  mu 

bu  judgmenl  in  writ  of  annuity,  and  then  Tun  a  fciie  facial  and  hai  judgment  thereupon,  and  after. 
ward]  the  defendant  bring!  aiorupnn  the  tirnjodgmeat,  ihii  wan  fuperiedeai  toe  the /irfl  judgiDcat, 
but  not  for  the  ad,  and  fo  inthe  principal  cafe.  —  a  BoUI.  ijg  to  176.  S.  C.  accordingly. 

•  [  88  3 

Br.Superfe.  fj.  \i  A  Tavti\x  mnfuttid  in  wi  audita  qucTfla,  he  (hall  not  hare 
^^11'^  '  a  fuperfcdcas  upon  a  tmo  audita  quertia,  becaufe  the  Jirfl  writ  wo/ 
'  —He  who'    afuptrjedia}  in  law.     34  £.  3.  Audiu  Querela,  1 1.3 

w  a*  mud'itt  fwcrti*  afirr  faftrfrJrtt,  and  iitisip  anettir  niita  f  art/a,  he  liiU  not  hare  aoothei  Toper- 
Icdiai,  pet  Jaj.    But  Brooke  fayi,  it  feeoii  to  be  all  one.    Bt.  Sapctledeai,  pi.  »%,  ciu*  a  H.  7.  la. 


don,  pi.  41, 


'/  faaat  upon  it,  and 
S.  C_    ai  -it  of  error  and  antahtr 

—Br.  Noa.  fi  ^'fi'ifi  ^iHon^  who  rc- 

^^  !'•(?'■  o  in  the  writ  of  error 

— ifamaa   P'  iSJtA,  and  had  it  b^ 

bfingiwiit    ai  y7  tur/V  of  error;  and 

w!^?ft.  7*  jf  error  is  fuperfedeas 

Seal,  and  af.  i"  itfelf,  ;.iid  it  13  faid  that  it  is  fo  where  the  writ  .of  error  abates* 
ter  it  r(H.  bccaufe  th«  plaintiff  is  made  bifhop  o^  knight,  he  Ihall  hare  other 
■^/■'.'!^r'"d  fuperfcdeas.     Br.  Error,  pi.  55,  dtea  gH.  ;.  13. 

then  iiring  jnotbrr  writ  of  error  he  Ihall  not  have  fuperledeai ;  for  he  (hal)  bate  only  one  fiiffrfiihai 

b-.  Supeirrdrn,  f\.  19.  citei  5  E.  4.  1. S.  P.  ^cr  Mordant.  Ibid.  pi.  aj.  citet  a  H.  7.  1 

— Br.  Eittfl,  pi.  no.  cltti'    "    ---  ' -■•.-.-- 

In  Ui&i,  tht  fl.iiniitf  may  b" 
ri:ii,  bt /hull  nM  \-ixii  Ujeieitu 


S.  C.  per 

ly  and  Mordiot. 

'       '                         ' 

unfuit^a 

1  hiTc  another  wtTi  of  ern 

DT,  but  1/  ibtftrif  bt  in  txttm- 

i  per  Cot 

Br.  £ttor,  pi.  140.  ci 

he  had  fapcrfedeii,  brfi'ie  in  the  firft  >r 
r.  Etret,  [J.  140.  cliciS.C. 


iiWVB-..-,.*,.   ,. 


J,  Whew 


J.  Where  a  writ  of  tmr  ahatts  hj  death  of  one  of  the  partieSt  B""-  Snperfe- 
trbfdemife  of  the  king,  he  ihall  have  fupcrfcdeas  again  in  a  *"'s''c'* 
Kw  writ  of  error.     Br.  Error,  pi.  140.  cited  2H.  7.  13.  Perjaye.  —Ataw-' 


6.  After  eiecution  awarded,  a  fuperfedeaa  i9*ued  quia  impnviJi 
cmanavit  executio,  but  no  fAu^e/'rj^M/wn  was  in  thcfupcrredeasi 
wherepon  it  was  faid  that  the  execution  was  made  before  the  eze- 
cunoQ  wM  awarded.  And  upon  that  the  Court  awarded  a  new 
fuperiedeac,  with  a  claufe  of  reltitution  reciting  all  the  matter. 
Mo.  4,66.  pi.  661.  Pafch,  39  Eliz.  Core  t.  Hadgill. 

7.  In  forioedon  Oif  jiidgiiunt  was  pronounced  id  November  18. 
and  writ  of  wvw  was  brmght,  bearing  tejiei-j  November,  and  then 
allowed,  andin  majaretn  cautelam  afuptrfedeas  made  againll  ezecn- 
dong,  and  yet  the  demandant  obtained  a  writ  of  feijtn,  tearing  telle 
9  lUt  OBabrii  b^t^-e,  by  warrant  of  the  judgment  which  war  after- 
vardt  entered  but  as  tf  o3ed>.  Mich,  being  the  lall  continuance  ; 
which  being  opened  to  the  judges,  and  they  well  knowing  that  ' 
judgment  was  not  pronounced  till  16  Nov.  fo  that  the  tenant 
could  not  have  a  writ  of  error  before,  neither  ought  the  defend- 

ant  to  hare  a  writ  of  feiCn  before,  for  bv  this  trick  anjr  writ  o^    f  80  1 
error  might  be  defeated,  as  to  Caving  pofleilion ;  and  therefore  a 
ntv)  fuptrfedeas  was  awarded  againft  that  writ  of  execution  qidtf 
trromait  &c.     Hob,  329.  pi.  404.  Clanrickard  t.  LUle. 


(E.  2)     Error.     Superfedeas.     From  what  Time.     $m  (i 

I.  ly^RESPASS;  the  plaintiff  recovered;  the  drfendant  fued 
*  mrii  of  error  returnable  menfe  MtcbaettSy  and  after  fued  an^ 
iber  writ  returnable  1 5  Martini;  and  becaufe  it  founded  in  delay  of 
the  plaintiff,  there  at  the  prayer  of  the  plaintiff  the  Court  awarded 
execution,  becaufe  the  t  But 

it  was  faid  that  as  fc  .the 

party  may  have  fupei  1  fur- 

ceafe  execution ;  tjuc  1  that 

their  hands  are  not  c  nor  i 

for  this  is  direAed  H  .■  73. 

4^tcs  6  H.  6.  7,  9. 

a.  Detinue,  the  plaintiff  hat  v^rJiS:  for  him  ^'  rf>i^  thing  de- 
manded, and  40/.  damages,  if  the  thing  may  be  obtaiiiea,  arid  if  nat, 
lot.  damages  for  all,  and  judgment  is  given  to  recover  the  thing, 
aad  40  J.  damages,  and  difiringas  iffUed  to  deliver  the  thing  demanded 
ntwmable  o&abis  Hilarii,  and  at  the  day  the  fberiff  returned  iffues, 
and  the  defendprrt  neither  came  nor  delivered  the  thing:  and  after  the 
4/1&  day  of  oSabis  Hilar,  comes  writ  of  error;  and  the  plaintiff 
prayed  judgment  and  execution  of  the  20I.  nnd  to  have  it  entered 
upon  the  4th  day,  which  is  before  the  writ  of  error  came,  and 
oould  not  have  it ;  for  by  die  coming  of  the  writ  of  error  the 
.  H  3  hands 
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iz  Mod. 
517.  S.  C. 
in  the  fdzne 
term,  ,buC 
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hands  of  the  jufticcs  arc  clofed ;  quod  nota.     Br.  Etrof,  pL  ffo^ 
cites  22  H.  6.  41. 

3.  A  capias  was  returrjahie  the  ifl  day  of  HiL  fcrnty  and  in  the 
afternoon  of  that  day  a  writ  of  error  luas  brought  returfmbU  in  Cam. 
Scacc.  the  next  day.  Per  Holt  Ch.  J.  It  has  been  a  vexata  quef- 
tio,  ivhether  the  fuing  out  the  writ,  or  the  notice  thereof  to  the 
plaintiff  or  his  attorney,  were  what  fuperfeded  the  execution? 
If  the  writ  be  tejted  after  return  (fthc  capias^  it  does  not  fiiperfede 
it.  If  a  capias  be  out,  and  execution  thereon,  and  then  writ  of 
«rror,  it  fliall  not  difcharge  the  execution.  And  the  ancient  opi- 
nions have  been,  that  a  writ  of  error  is  a  fuperfedeas  from  the 
a£lual  purchafing  of  the  writ,  but  that  the  party  ihall  not  be  pu- 
niihed  for  executing  it  till  notice,  but  ilill  it  avoided  the  exe« 
cution.  12  Mod.  501,  502.  Pafch.  13  W.  3.  B.R.  Spurraway 
V.  Rogers. 

4.  But  note,  Clark  the  Secondary  told  me,  that  a  writ  of  error 
was  not  a  fuperfedeas  till  a  certifcatt  taken  out  from  the  clerk  of 
the  errors,  andferved  on  the  party.     X2  Mod.  502.  cites  6  Mod, 

130.  Parker  v,  WooUafton, [Qiixre  if  this  was  faid  by  Holt, 

or  is  a  note  of  the  reporter.] 


(F)     By  Certiorari.     Of  what  Thing  a  Certiorari 

{hall  be  a  Superfedeas. 

f  1.  TF  a  man  be  bound  in  a  recognizance  to  appear  at  tie  next  gi^ 
*  nerai  a[fifeSy  and  in  the  mean  time  to  be  of  the  good  behaviour^ 
and  after  the  recognizance  //  removed  by  certiorari  ijito  the  King'g 
Bench,  this  fhall  be  a  fuperfedeas  in  law  for  the  good  behavimr^ 
M.  37  El.  B.  R.  by  Fenner  and  all  the  Clerks.] 

[2.  &o  this  certiorari  (hall  be  a  fuperfedeas  of  his  appearance  at 
the  affifes.  M.  37  El.  B.  R.  by  Fenner  and  all  the  Clerks,  but 
Popham  e  contra.] 

tofa've  bartH'  * 

Jefs  the  plaiatiff /rom  a  recognlzame,  in  which  he  was  bound  fcr  defendant's  appearance  at  next  af fa 
in  S.  the  dcfcndznt  pleaded  that  be  br^^ught  a  certiorari  d'lreSfed  to  thejufiicex  of  gad  delvucry^  w^if^  writ 
n»a%  delivered  to  them  fuch  a  day,  and  allvwcd  by  them.  Upon  demurrer  this  pica  was  held  ill }  for 
though  the  certiorari  remove  the  recognizance,  yet  it  excufes  rot  the  appearafice,  but  defendant  ought 
to  have  appeared,  and  procured  his  appearanc:  to  have  been  recorded  ;  and  for  his  non-appearance  hit 

promife  is  broke.     Cro.  J.  aSi,  48a  |»l.  a.  Trio.  9  J[ac.  B.  R.  Rofie  v.  Pye, Yclv.  207.  S.  C. 

adjudged  that  the  aftion  lies :  for  thdttgli  die certSmri  bft  the  command  of  the  king,  yet  the  pur- 
chnfing  it  is  the  ad  of  the  deJ»na««i»,  whtTt^njiot  ^  «  fldght  fave  his  recognisance.     And   this  was 

the  opinion  of  the  whole  Court. Rulfl.  i^fl'j^-.  ^STXT  'adjudged.     And  though  the  certiorari 

ties  up  the  hands  of  the  jufticcs,  yet  th2y  mi|r.ht  very  wcli  h.^vc  rnt-rrd  his  appearance. ^•^z  Ha«k« 
PI.  C,  494.  cap,  27.  f.  65.  cites  S.  C.  And  the  Serjeant  Caybihat  this  opinion  feems  to  be  fupportcd 
by  the  better  authority,  and  tha^t  ih*  opinion  in  Roll  above  ^o\AA  be  highly  inconvenient. 

* 

3.  \i  jnjlices  of  peace  receive  a  certiorari,  all  that  which  they  da 
after  is  without  warranty  but  ail  %uhich  the  periff  does  after  upon 
their  warrant  before,  is  not  erroneous;  and  yet  their  negligence  is 
punifliable  by  attachment  as  contempt.  Mo.  677.  pi.  9:^1.  Hill* 
44.  Eliz.  B.  R.  Prince  v.  Allington. 


If  a  certio- 
rari be  di- 
rected to 
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4.  S/j/.  21  Jac.  cap.  8.  yi  5  &r  6.     Whereas  indichnents  of  riot^ 
forcible  entry y  or  affault  and  battery  foun^^  at  the  quarterf^orUj  art 


ifcl!i.t»*A>v  ■  i"i\\;  Ir; ^.^ 


.^Ijje^i 


^m  tmmni  ty  certforars,  tdlfuch  writs  of  certiorari  Jia/i  he  delivered  hP^*^  ?/" 
at  fmiu  quarter'fejjions  in  open  court;  and  the  parties  indiBed  Jball^  ^m^via/ht- 
h^Qre  aUovaance  of  fuch  certioraries^  become  bound  unto  the  profecutors  diament ' 
in  loL  in  fuch  fureties  as  the  jujiices  Jhall  think  Jity  with  condition  to  ^^^^  ^^^ 
faj  to  the  profecutors  within  one  nwnih  after  conviction j  fuch  cofts  as  cannot  pro- 
tbe  juices  of  peace fhall  allow;  and  in  default  thereof  it  fJjall  be  lawful  cced,  al- 
fir  tbejuBiu  to  proceed  to  trial.  ^'^^}.  ^* 

'f  "'  •'  *  record  IS  not 

fCOlOTed.  The  21  Jac.  i.  cap*  8.  d9et  net  txteni  to  inJieimenti  of  feloty,  but  only  to  lefler  zGt%  againft 
the  peace,  as  rjMi,  trtjf^fi,  furctbU  tntry^  and  the  like:  they  may  pro  eed  in  tbcfe  cafes,  nocwith- 
fiandmg  fuch  certiorari,  if  he  chat  fues  out  fuch  certiorari  does  noi  enter  into  a  recognizance  with  fare- 
ties,  to  ptofecute  it  with  effed,  and  to  pay  cofts  to  him  againft  whom  the  trefpafi  was  committed,  if 
the  defendant  does  not  prevail.    Jenk.  1 8 1 .  pi.  64.. 

Two  mea  a«d  their  wives  indited  upon  the  ftatute  of  forcible  entry,  brought  a  certiorari  to  re- 
more  the  indidment  into  B.  R.  Some  of  them  refufed  to  be  bound  to  profecute  according  to  the  flat* 
of  21  Jac.  cap.  8.  and  therefore,  notwithflanding  the  certiorari,  the  juttices  of  peace  proceeded  to  the 
trial.  It  was  rdblved,  that  wliereas  the  ftacute  is  (the  parties  indi^d,  &c.  fliall  become  bound,  &c.} 
That  M  •»€  of  tht  p^rtiet  offtri  to  find  Juretiei^  iilthough  the  others  %oiU  not,  yet  the  caufe  (hall  be  re- 
moved \  for  CDe  denying  of  one,  or  any  of  them,  fhall  not  prejudice  the  other  of  the  benefit  of  the  cer- 
tionri  which  the  law  gives  unto  them  3  and  the  woman  cannot  be  bound.  Mar.  27.  pi.  63.  Trin* 
15  Csr.  Anon. 

And  it  was  farther  refolvedy  that  where  the  flatute  fays,  that  the  parties  indi£led  fiati  be  bound  In  tbt 
ptm  of  10  /.  ^uhb  fv^c'itnt  fureties,  as  the  jujilccs  of  the  peace  fnall  think  fit }  that  if  the  fureties  be 
worth  10 1,  the  joftices  cannot  refufe  them,  becaufe  the  datute  prcfcribes  in  whacfum  they  fhall  be 
bound.  Like  to  the  cafe  of  commiilion  of  fewers,  jo  Rep.  140.  a.  that  where  the  flatute  of  3  H.  8. 
cap.  5*  enables  them  to  ordain  ordinances  and  laws  according  to  their  wifdoms  Ind  difcretioDS,  that  it 
Wffit  to  be  interpreted  according  to  taw  and  juflice.     Mar.  27.  pi.  63.  Anon. 

And  bene  it  was  farther  refolved,  that  after  n  certiorari  bi  ought,  and  tender  of  juficitmt  furetieiy  ac- 
coidinf  to  the  fla:ute«  ail  the  proceedings  of  the  juftices  of  peace  are  coram  nonjudice.  Mar.  27* 
1^.  63.  AAoa« 

5.  A  certiorari  was  fued  out  here,  and  not  delivered  to  the  jut 
ticcs  before  they  had  awarded  reflituiion  on  the  ftatute  of  forcible 
entry  8  H.  6.  but  before  any  rejiitution  was  aEiually  madf  upon  their 
warrant.  And  by  Twifden,  the  hands  of  the  juftices  are  clofed  by 
the  iffuing  of  the  certiorari,  though  they  be  not  \i\  contempt  for 
what  they  have  done  before  the  delivery  of  it,  but  they  ought  to 
have  awarded  a  fuperfedeas  immediately  upon  the  receipt  of  the 
certiorari,  and  becaufe  they  did  not,  the  party  had  a  rcftitution 
Bifi.  I  Keb,  93.  pi.  79,  Trin,  13  Car.  2.  B.  R,  The  King  v. 
Spelman^ 

(G)    What  Certiorari  fhall  be  a  Superfedeas.    How   C  p'  3 

the  King^may  gja^tC 

[!•  T\    8  EI.  ^53.  98.  rhe  queen  granted  the  cultody  of  the  Thisfeemi 

^*  heir  of  Knivcton  to  Cordd ;  Knivetou  bcin;^  feifed  in  f'^^^f"" 
fee  of  land  held  in  capite,  convrysl.  10  the  uft;  of  himfelf  for  life,  o)  mistake 
remainder  to  C.  his  feme  in  tail,  remainder  over  to  the  right  heirs  of  thcj,»a> 
of  him  and  his  wife.     And  the  queen  granted  to  the  faid  Cordel  ^"^** 
eufiodiam  ommum  terrarum  l^  tenementorum  hsredi  pradiBo  defendeti- 
Hum  feu  pertineniium  utfilio  £5*  hjeredi  dicli  Kniveton.    Per  confilium 
wardorum,  grantee  {hall  have  the  ward  of  the  body  [and]  mar- 
tiagc  of  the  heir  bf  the  firft  words,  wardfliip  being  faved  by  the 
ftatute  for  alienation  to  hi^  feme.     But  the  grantee  fhall  not  have 
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the  lands  which  appertain  to  the  queen,  becaufc  the  grant  if  of 
lands  which  defcend  from  Kniveton.] 

;.^ili  (H)     -By  *  Audita  ^erela. 

And  fee 

Audita  Que*  |- j^  tF  a  man  bound  in  ajlaiute  merchant  he  taken  in  ettecution^  and 

^  his  land  extended^  and  Uberate  anvarded^  and  after  he  brings 
audita  querela,  he  (hall  have  a  fuperfedeas  for  his  body;  for  this 
does  not  difcharge  the  body  abfolutely,  but  only  for  the  time;  fo 
that  he  may  better  profecute  the  fuit;  for  he  fliall  be  in  execution 
again,  if  his  audita  querela  does  not  aid  him.  M.  5  Ja.  B.  be- 
tween Whidner  and  Conters,  per  Curiam  adjudged.] 

[2.  But  in  the  faid  cafe  no  fuperfedeas  ihall  be  granted  for  the 
land  qnd  goods ^  becaufe  they  cannot  grant  a  fuperfedeas  after  the 
execution  ferved  and  executed.  M.  5  Ja.  B.  between  Whidner 
AND  CoNTERS  adjudged.] 

[3.  But  upon  an  audita  querela  before  execution  had^  a  fuperfe- 
deas may  be  granted,  as  well  of  the  land  and  goods  as  rf  the  body. 
M.  jja.  B.] 
Br.  Superfe-       [4.  An  audita  querela  upon  a  Jlatute^  fhall  be  a  fuperfedeas  in 
cftMiAE  1'.  ^*^  °^  ^^^  execution  upon  it.     24  E.  3.  ^Audita  Querela,  ii,] 

S.  C.  The  ccnufee  of  a  fiatutt-fafU  purcbafed  part  tf  the  Umd^  and  thtp/aimtlff  anotbtr  pgrt^ 

and  yet  he  fmed  •ut  txecmtion,  and  c^ujtd  the  land  of  the  phirjff  f  hi  actended,  and  delivered  to  him  ia 
ez^ution.  This  was  held  to  be  a  good  caufe  for  an  audita  querela.  Then  a  fuperfedeas  wu  mored 
for  to  ftay  execution  ;  for  though  the  lands  were  extended ,  yet  they  were  not  delivered  by  liberate 
The  Court  doubted,  becaufe  it  was  on  a  ftatute-ftaple,  wiiich  was  not  returnable  in  this  Court,  but  io 
Chancery  |  but  it  might  well  be  upon  a  flaiute- merchant,  that  being  always  returnable  in  this  Court. 
But  the  prothonotaries  fayli||,  that  it  well  lies  in  this  Court  in  this  cafe,  and  that  a  fuperfedeas  flionid 
be  awarded,  as  it  was  in  Lord  Dudlxy's  cafe,  and  that  divers  other  precedents  accorded  therewith,  the 
Court  afterwards  rtfolved,  that  it  well  lay  here,  and  a  fuperfedeas  was  thereupon  awarded.  Cro.E*  364* 
pi.  ay.  Mich.  36  &  37  Elix.  C.  B.  Charnock  v.  SirTho.  Gerard. 


Notr,  that  a  [5.  In  an  audita  querela,  if  there  be  any  ground  f^  it  of  record^ 
^MthmihJi  ^  ^^  nvritingy  the  plaintiff  Ihall  have  a  fuperfedeas  to  ftay  execu- 
Bot  have  a  tion  againft  him ;  hut  otherwife  it  is,  if  it  be  hut  only  matter  in 
fuperfedeas  yji/7,  though  the  matter  for  which  the  execution  was  fued  was  ufu* 
dlu"querela^  riotiSy  or  upon  an  efcape.  P.  10  Ja.  B.  between  MosTON  and 
mnUjs  it  be     Parrt,  per  Curiam.] 

grounded 

upon  a  fpecUdty  ;  btis  licjEha^*  h-«^e  an  audita  querela  upon  a  furmife,  if  he  put  in  bail,  &c.  bat  not  a 

fuperfedeas.     Cook  Ch.  J.  ivivi^rj  c'very  1h>4snc  to  take  notice  of  tbat|  and  after  in  many  cafes  it  was 

ruled  accordingly.     Noy,  1^5     Anon  ^ —    -^ ^' 

\  £*  oltained  a  judgment  2.^4\,\{t  1'.  and  had  fttvf^fJ'on  ut>on  It,  and  gave  a/'tkafe  to  the  defendant; 
yet  afterwards  takes  out  a  a^j^iu*  i.e yt^\fi  ner.dum  ag^intl  hin,  wrereupon  \\z  brings  hia  audita  (jnereb, 
and  moves  the  Courts  that  he  may  bavs  a  (up-ricc'ter.:.  to  ttc  z*p'ac  ad  iatiifaciendum.  Tlie  Court  de* 
fired  to  ffethe  reieufe,  and  upon  view  thereof  tl.£  .dt  w«c.  ti>:.i  the  paity  Ihould  proceed  in  his  audita 
querela  ;  but  fa:d,  they  would  gram  nt,  fjpirjcdiaiy  htiaujc  th*  rt'leafc  was  amligyous.  Sty.  2^4*  Trin. 
165 r.  Pickering  V.  £nma- 

t  C  9-  ] 

6.  If  a  man  be  uonfuited  in  a  writ  of  error,  or  audita  querehy 

once>  he  (hall  not  ever  after  have  fuperfedeas  or  audita  querela 
to  be  a  fuperfedeas  for  him,  but  writ  of  execution  may  be  exe- 
cuted upon  him  ;  for  the  firft  writ  is  z  fuperfedeas  in  itfelf,  but  the 
other,  which  is  purchafcd  after  the  nonfuit,  is  not  a  fi^erfedeas^ 
in  itlelf ;  per  Hobard.    Br.  SuperfedeaSj  pi.  37.  cites  6  H.  7. 16.* 

7.  Pending 
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7.  Pending  an  oBjon  brought  by  an  admittiftratrixi  the  Jon  <ftb9 
wttJUte^  hj  covin  between  the  debtor  and  him,  obtained  other  Ui^ 
ttrs  of  adfmmjiratwn  to  be  granted  to  xhtfeme  and  him  joint Ijy  with- 
out any  notice  taken  of  annulling  the  former ;  and  then,  ^fierjudg^ 
menty  he  releafed  to  the  debtor  all  demands  and  executions.  But  the  ad- 
miniftratrix  fued  to  execution,  and  thereupon  the  debtor  brought 
an  audita  querela  with  a  fuperfedeas  in  it  $  and  whilft  that  was 
depending,  the  td  adminiftration  was  repealed,  and  the  repeal 
pleaded  in  bar  to  the  audita  querela,  and  adjudged  againft  the 
piaintiflF.     D.  399.  pi.  46.  Hill.   17  £liz«  Anon. 

8*  Mainpernors  were  in  aQion  of  debt  for  damages  and  cojlss  and 
Jdre  facias  ijfued  de  debito  (5*  dammsy  and  Judgment  was  given 
againfi  the  maif^mors;  and  now  a  fuperfedeas,  quia  erronice, 
was  moved  for,  becaufe  after  execution  made ;  for  they  were  not 
fureties  for  the  debt.  Doderidge  J.  told  them,  they  were  put  to 
their  audita  querela.  2  Roll.  Rep.  431.  Trin.  21  Jac.  B.  R, 
Cole  V.  Vamon. 


(I)     By  Habeas  Corpus. 

[l.  lN  an  aSion  upon  the  cafe  in  an  inferior  courts  if  after  ij/ia  S.C.  clM 
*  joined,  a  habeas  corpus  to  remove  the  body  and  caufe  is  ^*^^}^ 


delivered  by  the  defendant  in  the  court  there,  and  pays  the  fees  for  jLs.^j^Si 
4tHowance  of  it  there;  and  yet  after  they  proceed  there  to  try  the  2? Cw6  »• 
iffue,  and  thereupon  a  verdift  and  iudgment  given,  this  is  error,  ^™*«— 
and  in  writ  of  error  it  may  be  ai%|ped  for  error;  for  die  habeas  pU^?eI2i'* 
corpus  was  a  fuperfedeas  in  law.'    Trin.  8  Car.  B.  R,  between  ▼•  Joknroa, 
JoHKSoM  and  Ellis,  adjudged  in  writ  of  error,  and  judgment  ^'^:  Y" 
given  in  Maidftone  reverfed  accordingly.]  Sool^it* 

^  was  ohjt€boi 

sot  to  be  ant,  becuie  the  habeas  corpos  was  not  alledged  to  be  opoo  record,  and  fo  the  «iior  "^"^^ 
swcouUe. 

2.  Debt  was  brought' i«  an  inferior  court  upon  a  bond  of  200 L  not 
lade  within  the  JieriJdiiHon.    Aner  ifTue  joined  a  habeas  corpus  was 
£  warded  thither  to  remove  the  caufe  \  but  they  proceeded  not- 
withftanding,  and  the  Judge  of  the  court  'was ^zn  attorney  only, 
and  not  an  utter  barrifier.     And  it  was  rejolved,  that  nftci  die  ha- 
beas corpus  delivered,  the  "pfOceedinfswerc  ill,  and  not  war- 
ranted by  the  ft^tttte  21  Jac.  cap.  23.     And  the  proceeding  after 
to  trial  and  judgment  were  alfc  void,  and  fhercupon  a  I'uperfedeas 
^vas  awarded *,  and  the  judges  ?f  B   R.  being  informed  thereof, 
agreed,  that  their  courfe  in  B.  R.  was  to  xiifallow  prc>ccedings  in 
an  inferior  court,  after  an  habeas  carpus  delivered,  unleft  it  were 
a  caufe  arifiiig  in  the  vill  or  corporation.    Cro.  C.  79.  pi.  i .  Mich. 
3  Car.  C.  B.  Clapham's  cafe. 

J.  Per  Cur^  if  a  habeas  corpus  be  diredted  to  an  inferior  court,    [  93  3 
returnable  2  days  after  the  end  of  the  term,  yet  the  inferior  court 
Cannot  proceed  contrary  to  the  writ  of  habeas  corpus.     North 
Catcd  the  cafe  of  Staflbs,  fteward  of  Windfor,   who  hardly 

cfcaf*ed 
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efcaped  a  comn^itment,  becaufe  he  had  proceeded  after  a  hakai 
corpus  delivered  to  him,  (though  the  value  were  under  5I.)  and 
would  not  make  a  return  of  it,  I  Mod,  195.  pi.  27.  Hill, 
26  &  77  Car.  2.  in  C.  B.  Haley's  cafe. 


Br.  Xmpri« 
Ibnmene, 
I>1.  21.  cites 
S.C. 


(K)  After  an  Arreft. 

I*  TF  a  man  purchafes  fuperfedeas,  and  is  taten  by  capias  hj 
'  the  (herifF  in  the  fame  fuit,  before  thai  the  fuperfeieat  comes  U 
iht  Jberiff^  but  the  fuperfcdeas  is  delivered  to  the  flieriff  before  the 
return  of  the  capias,  and  after  the  Jheriff  returned  cepi  corpus, 
there  the  fuperfcdeas  fliall  not  fervc;  contra  if  the  fuperfcdeas 
had  betn  delivered  to  the  ftierifF  before  the  writ  ferved  by  the 
arreft.    Br.  Superfedeas,  pi.  36.  cites  19  H.  6.  43. 

2.  If  a  man  is  arreft ed  at  the  fuit  of  the  king^  he  (hall  not  have 
fuperfedeas  in  C  B,  per.Babb.  quod  tota  Curia  conceffit.  Br.  Su-« 
perfedeas,  pi.  i.  cites  9  H.  6.  44. 

3.  It  was  moved,  that  xht  Jheriff  though  he  has  a  fuperfcdeas, 
yet  is  not  bound)  upon  pain  of  falfe  imprifonmenty  to  allow 
thereof  5    but  may  return  the  writ  and  the  prifoner  with  the 

Rep.  aAo.  fuperfedeas,  and  the  Court  may  difcharge  him  j  and  therefore 
•nd  jodg-  '  there  is  difference  where  the  arreji  is  before  the  fuperfedeas^  and 
mtni  for  the  where  after;  for  that  it  is  unlawful  in  the  laft,  but  not  in  the 

'he'i^t*of  ^^^  ^^^^*  ^"^  ^^^^  ^  ^'  '•  '9*  '9  ^'  ^'  ^^'  9  E.  4.  3.  But  all 
Coke,Croke,  ^hc  Court  held,  that  the  fuperfedeas  was  as  good  caufe  to  dif* 
and  Dode-  charge  him,  as  the  iirft  procefs  was  to  arreft,  him,  and  he  mtift 
obey  it  at  his  peril;  and  in  regard'  he  has  not  done  it,  he  is 
chargeable  with  falfe  imprifonment ;  and  the  detaining  him  in 
prifon  is  a  new  caption,  and  he  may  well  declare  of  caption 
and  imprifonment.  Cro.  J;  379,  Mich.  13  Jac.  B.  R,  Wiihers 
▼•  Henley« 


3  Bttlft.  96. 
S.  C.  ac. 

cordingly. 
—Roll. 


ridge, 
Jfaughtoo 
laying  ao« 


I 


(L)     Out  of  what  Court* 

f  •  iN  falfe  imprifcimeni  the  defendant  *was  condemned^  and  ca.  fa. 
^  &  exigent  upon  TlKj^jjrf  in  the^euntj  of  O.  and  another  ca.fa^ 
&  exigent  upon  it  ijfned  in  tf^eYc^fffy  of  E.  and  therefore  he  came 
into  the  Chanceryj  and  had  fuperfedeas  upon  mainprize  of  40Q 
marks,  and  for  fine  of  the  king ;  and  another  fuperfedeas  to  the 
juftices  of  Bank  to  furceafe.  And  by  fome  this  fuperfcdeas  is 
contrary  to  law.  But  Finch-  furceafed,  becaufe  it  came  out  of  a 
higher  court ;  and  fo  there  was  no  further  procefs.     Bn  Super«> 

fedeasy  pi.  j-  <^^^  *5  E.  3.  19. 

2.  In  debt  the  plaintiff  recovers  upon  an  obligation  in  C.  £,  and 
the  defendant  brings  writ  of  error  in  B.  R.  and  pending  this  ihejirji 
plaintiff  brings  writ  of  debt  in  London  upon  the  fame  obligation ;  the 
defendant   ftiall  hwve   fuperfedeas  in  B.  R.   and  not  in   C.  B« 

Br.  Siip«ffedeaS)  ^  lu  ^kcs  u  U«  4*  73*  • 

3.  Where 


>-  (olM^'kMy^^ftAfJui 


K^J*    K.'.  £   . 


%•" 


X,  "^^here  a  void  offit<  is  adjmmei  into  the  Exchtquer^chamher^ 
and  there  argued  and  found  void^  fuperfedeas  {hall  be  a\yarde4 
in  the  Exchequer-cbamber^  and  rchearfing  the  patents  granted  to 
the  patentees,  and  that  they  fliall  not  intermeddle ;  quod  nota*     £  94  3 
Br.  Supcrfcdeas,  pi.  30.  cites  5  E.  4.  7. 

4.  If  «»  accountant  in  the  Exchequer  be  impleaded  in  C.  B.  the 
Exchequer  may  fend  fuperfedeas  to  them  to  furccafe.  Br,  Super- 
fedeas,  pi.  38.  cites  9  £.  4.  57. 

5.  And  ^  bp  be  impleaded  in  B.  R.  thofe  of  the  Exchequer 
nvillfitof  the  record  of  account^  &c.  for  they  cannot  make  fuper- 
fedeas to  tlfe  king ;  for  there  the  pleas  are  held  -coram  rege,  and 
not  coram  jufticiariis,  and  he  (hall  be  difmuScd.  Br.  Superfe-* 
deas,  pi.  38-  cites  9  E.  4.  57, 

6.  A  man  fued  in  court  cbriftiartf  and  the  othpr  obtained  pro-- ' 
Mbitiorti  and  notwithflanding  the  other  fued forth  and  got  capias  and 
fxcommunicatum  againft  his  adverfary^  by  which  he  furmifed  this 
matter  in  court  of  Bank,  and  prayed  fuperfedeas.  Thorp  bii 
him  go  to  Chancery  s  Morrice  faid^i  the  Chancery  cannot  grant  it^ 
as  long  as  this  court  is  open.  Thorp  faid,  this  is  true  *,  and 
thereupon  he  granted  the  fuperfedeas.     Br.  Superfedeas,  pi.  1 3. 

7.  C.  B.  after  execution  awarded^  and  writ  of  error  delivered 
there,  may  award  a  fuperfedeas  before  exqcut^on  executed* 
Jenk.  93.  pi.  8o« 

• 

(M)     In  what  Cafes  and  Adions* 

Ji     ACCOUNT againft  W.  N.  nvhere  there  were  2  of  the  name^ 

"  and  •  JV.  N.  appeared^  and  prayed^  that  the  plaintiff  count   *  All  tbe 
aiaxnfi  him  ;  and  tlie  plaintiff  Jaid^  that  he  is  another  of  the  fame  ^f'^^^^^ 
tiamef  and  not  the  defendant;  by  which  the  plaintiff  had  another   feemi  to  be 
procefs  againft  the  defendant,  apd  the  other  had  writ  that  he  miiprintcA* 
{hould  not  be  grieved,  and  that  the  (herifF  (hould  not  take  him  | 
which  was  a  fpecial  fuperfedeas  as  it  feems,  and  tlie  diverfity  of 
the  names  was  alfo  put  in  the  procefs.     Br.  Superfedeas,  pi.  35^ 
cites  21  E.  3.  35. 

1.  A  man  di/lrained  2  Jheep,  and  the  owner  brought  replevin  ^ 
and  the  defendant  by  covin  affirmed  phint  Im" court  of  frhmhift 
againft  the  plaintiff,  to  tb^jfij^iia^ujbw^thofc  goods  attached^  fo 
tfiat  they  fhould  not  be  replevied;  it  was  faid  the  plaintiff  {hall  not 
ha\^  fuperfedeas  for  the  chartds.  but  for  his  perfon ;  but,  per 
Laicon,  he  fliall  have  fupcrlcdoa?.  for  both.  Br.  Superfedeas, 
pi.  34.  cites  16  H.  4.  8. 

3.  Trefpafs  upon  the  cafe  agauift  the  biftiop  of  Lincoln  for 
claiming  the  plaintiff  as  villein,  they  were  at  iffue;  and  petiding  this 
the  temporahies  of  the  bijhop  were  feifed  into  the  hofids  of  the  king, 
by  which  came  writ  to  the  juftices  rehearfing  all  the  matter,  and 
commanding  them  quod  non  procedant  rege  inconfulto,  by  which 
the  juH-ices  ccafed  5  quod  nota.  For  if  the  plaintiff  be  villein 
hfi  is  parcel  of  the  manor  to  which,  &c.  and  (o  a  lofs  to  the 
14ng,    Br.  Superfedej^s^  pi  40.  cites  2  R.  3.  13, 

4-  It 
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4.  It  ivas  held  for  law,  that  in  writ  of  attaint  a  man  (hall  not 
have  fuperfedeas  to  dtfturb  execution :  for  the  verdiA  (hall  be  in- 
tended true  quoufque,  &c.  Contra  in  writ  of  error ;  for  it  may 
be  intended  that  error  is,  &c*  Br.  Superfedeas>  pL  24.  cites 
5  H.  7,  22. 

5.  And,  by  fome,  fuperfedeas  does  not  lie  upon  certificate  tf  affifi^ 
for  the  fame  reafon^   quaere  inde.    Br.  Superfedeas,  pi.  24.  cites 

•  C  95  ]  5  H.  7.  22. 

Jucs  "t*in         ^*  ^'^^  ^^^  ^'^  °^  audita  querela^  fuperfedeas  lies  to  flay  execu^ 

attdiu  que-  tion.      Br.  Superfedeas,    pi.  24.  cites  5  H.  7.  22.  and  32  H.  8« 

yehi  to  avoid  *  accordingly*,  and  that  the  Regifter,  which  gave  fuperfedeas  there, 

ftatute-meraliant,  he  Ihall  have  a  fuperfedcM  to  the  flieriff  aot  to  do  cxecatioo,  hangiog  the  plea,  *c« 
F.  N.  B.  240.  (A)  cites  Regift.  X13. 

F.  N.  B*  7«  A  fuperfedeas  lies  not  to  take  a  man  on  an  excommumcat$ 

s?p.cte  c^P^^^^i  or  if  he  be  taken,  that  then  he  deliver  him  donee 
Regi^)^?*  pl^citum  di6li  attachiamenti  fuerit  difcufliimj  &c.     F.  N«  B.  64. 

--The       (D). 
Court  wat       ^ 

■lOved  to  fuperfede  a  writ  it  excommunicato  capiendo,  for  that  it  was  too  general.  It  was  infilled  npen^ 
that  the  motion  for  the  fuperfedeas  was  made  too  early,  the  iheritf  not  haviog  returned  Ae  writ ;  aii4 
cited  I  Sid.  181.  Parker  Ch.  J.  faid,  if  the  Court  of  B.  R.  cannot  grant  a  fuperfedeas  before  the  re- 
turn, the  confequcnce  will  be,  that  a  fubjed  may  for  a  long  interval  of  time,  ▼!».  between  the  ddivcrr 
of  the  writ  to  the  fheriflpand  his  return,  be  wrongfully  deprived  of  his  liberty,  without  poffibility  of  re* 
drefi.  In  fad,  tbcfe  writs  have  not  been  fuperjeded  before  their  return  ;  but  I  fee  no  reaibn  why  they 
may  not.  A  fuperfedeas  was  granted  accordingly.  lo  Mod.  350,  &c.  H|U.  3  Goo.  i.  B.  R«  King 
V.  Tbeed. 

8.  Supcrfedeas  lay  in  a  tiativo  babendo.    See  F.  N.  B.  77.   (CL 

9.  If  a  man  be  fued,  and  a  capias  or  exigent  be  awarded  against 
him,  he  may  by  his  friend  fue  forth  a  fuperfedeas  out  of  the 
place  where  the  capias  or  exigent  was  awarded  againft  him, .  oc 
out  of  the  term  he  may  fue  forth  a  fuperfedeas  out  of  the  Chan, 
eery  direded  to  the  fherifF,  that  he  take  fureties  of  him,  and 
to  appear  at  the  day,  &c.  and  that  he  let  him  at  liberty,  or  he 
may  find  fureties  in  the  Chancery  to  appear  at  the  day  of  the  re* 
turn  of  the  capias  or  exigent  j  and  upon  this  he  fhall  have. a 
fuperfed^s  to  the  iheriff,  that  he  let  him  go,  if  he  have  ar^* 
refted  hmi  tht^reu^w^and  if  he  have  not  arretted  him,  that 
then  he  do  not  anxlTlTifiiyJwtHfttffeT  him  to  go  in  peace* 
F.  N.  B.  236,  (A). 

F.K.B.81.       10.  If  one  fues  zfupplicavit  out  of  Chancery  to  arreft  another, 

(A)  S.  P.    ^Q  gj^^  fureties  of  peace,  the  defendant  who  is  arrefted  may  have 

fuperfedeas  in  Chancery  to  the  ihcriff,  commanding  him  not 

to  arreft  him*     F.  N.  B.  238.  (F). 

y.N.B,  39.       II.  In  a  court-baron,  or  any  other  court,  as  in  London,  in 

<H)  i   p.     ^,p,-^  2^  right,  if  the  tenant  vouches  a  foreigner  to  warranty^  the 

tenant  who  vouches  Ihall  have  a  writ  of  fuperfedeas  dire&ed 

to  the  Court,  to  furceafe  the  plea  until  the  warranty  be  deter-^ 

mined.     F.  N.  B.  239.  (A)  cites  the  Regifter,  5.  11,  $:  13. 

12.  It  lies  upon  a  writ  of  komine  replegiando^     F*  N,  B.  235^ 
(C)  cites  Rcgift.  79,  ao. 

13.  If 


I  J.  If  tr^pofs  vi  if  arms  be  brought  in  the  county,  a  fttpet'» 
fedeas  lies  to  the  (heriiT,  &c«  where  the  plea  is  holden,  reciting 
that  a  plea  of  trefpafs  vi  &  armis  fhall  not  be  held  in  a  lefs 
court  than  before  the  king,  or  other  juilices  by  his  command* 
F.  N.  B.  239*  (D)  cites  Regift.  11 1. 

14.  If  an  order  or  rule  be  made  by^  the  Court,  that  executiom 
tail  mi  tffue,  or  if  Judgment  he  entered  before  it  be  pronounced^ 
although  execution  be  executed,  in  thefe  cafes  it  fhall  be  fet 
afide  by  zfuperfedeas  quia  improvide  emanavit.     Jenk*  93.  pi.  8o. 

15.  If  the  plmnttff  in  a  writ  of  error  he  nonfuit^  or  does  not  re^ 
move  the  record  before  the  day  of  the  return  of  the  writ  of  error, 
or  if  there  be  too  long  a  day  between  the  tefte  and  the  return  of  the 
writ  of  error,  no  fuperfedeas  (hall  avail  in  thefe  cafes,  becaufe 
of  the  manifeft  delay  of  juftice.  Juftitia  non  eft  neganda  non 
differenda.    Jenk.  93.  pL  80. 

1 6.  It  was  refolved  by  all  the  judges^  that  error  is  a  fuper- 
fedeas to  the  writ  of  inquiry.  Mar.  89.  pi.  142.  Pafch.  15  Car* 
Anon« 

(N)     For  what  Caufes.  [  9^  3 

I.    T\EBT  againfl  2,  the  one  was  at  the  exigent,  and  the  other 

^^  at  the  diftrefs,   and  he  at  the  difhrefs  came  and  demanded  * 
tie  pLintiffy  and  he  did  not  come,  and  was  nonfuited;   by  which 
the  other  hod  fuperfedeas  omnino,  becaufe  nonfuit  -  againft  the 
one  in  a£Hon  perfonal,  is  nonfuit  againft  both.     Br.  Superfedeas, 
pL  6.  cites  I  H.  4.  4. 

2.  Trefpafs  vi  (f  armis  in  B.  R.  againft  T.  Si  who  pleaded  not 
gmity,  2nd  wzs  found  guilty,  and  the  plaintiff  had  judgment ;  and 
for  the  king  capias  pro  fihe  was  awarded  againft  the  defendant^ 
and  after  exigent  for  the  king  ijfued  againft  the  defendant,  and 
when  3  counties  were  pafled  the  king  fent  privy  feal  to  the  juflices 
of  B.  R.  for  the  defendant  rehearfing  the  matter,  commanding 
them  to  furceafe  to  make  procefs  for  the  king ;  and  that  if  they 
had  made  procefs,  that  they  ftiould  make  fuperfedeas ;  and  yet 
the  plaintiff  priyed  proceis  for  the  king,  and  the  defendant 
contra,  and  prayed  fuperfedeas ;  and  upon  good  argument,  in  the 
end  he  had  fuperfedeas  ;  quod  nota,  upon  privy,  feal ;  for  though 
the  fine  of  the  king  arofe  upon  the  fuitopWte  party,  yet  pending 
the  procefs  not  ferved,  the  kmg^Ttra^T^afe  his  v.v\'n  proceis  af 
his  pleafurc}  for  the  party  (hall  not  compel  the  king  to  fuc 
againft  lus  will,  but  if  hs  was  '\iuhn  by  the  procejs^  .V.«?  king  Jbail 
net  fet  him  at  large  till  the  party  he  fat  is  fed;  for  per  omnes,  the 
plamdff  may  take  this  for  his  execution,  if  he  will.  *  Br.  Super- 
ledeas,  pi.  26.  cites  4  £•  4.  J  6. 

3.  Superfedeas  quia  erronice  emanavit  was  in  debt  againfl  3  by  Br.  trfcu- 
fevend  precipes,  and  execution  is  againfl  the  one  only,  Br.  Super-  *l<>o*» P'-96« 
fedeas,  pi.  28.  cites  4  E,  4.  39.  and  5  E.  4.  4,  l-s*owbcrt 

dtbt  is 
rani/?  4»  ft^  cut  and  thtfame  Migatian,  and  2  are  condemned  by  default^  and  execution  h  Jutd  a^aiitft 
-^if  they  flnU  have  roperfedeas  qoia  errooice,  which  ouoacr  of  faperfieieaa  ihali  not  i(fae  bac  onlf 
M  rairi\  ^vod  noct.    Ibid,  cites  5  £.  4.  5. 

4.  If 
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4.  If  indtBtnent  be  tnfuffidenty  the  juft  ices  ei  officio,  by  thtf  ififeriaii 
ation  fliall  fend  fupcrfedfeas.    Br.  Saperfcdeas,  pi.  jo.  cites  5  E.  4. 7; 
•  Oiig.  ift         J.  Sd  if  e>:igent  be  awarded  *  ^A^r^  w  exigent  lies.     Br.  Supet- 
0»n]»         fcdeas,  pi.  30.  cites  5  E.  4.  7. 

6.  In  affife  it  was  faid,  that  if  diem  claujit  extf-efnum  ifTuesy  and 
after  fuperfedeas  comes  to  the  efcheator  to  furceafe,  this  had  been 
adjudged  void ;  for  the  diem  claufit  extremtim  is  the  fuit  of  the 
fartjy  and  by  other  way  he  cannot  have  his  land  5  and  therc^ 
fore  he  (hall  be  delayed  of  his  fuit ;  and  the  ftatute  of  a  E  3; 
cap.  8.  wills,  that  by  the  great  fcal  nor  the  petit  feal,  the 
juftices  (hail  not  furceafe  to  do  right:  Kut  qtjaere  if  the  fuperfc* 
deas  ftall  not  be  allowed  agalnft  the  diem  claufit  cxtfemum  ?  it 
feems  that,  it  fhalL     Br.  Superfedeas,  pi.  25^  cites  5  E.  4.  13a. 

7.  In  replevin  thejberiff  returned  quod  averia  elongata  ftint,  and 
the  defendant  appearedy  and  nctivithfianding  withernarh  wits  a^arded^ 
•which  was  erroneous,  by  reafon  of  the  appeantnce  of  the  de- 
fendant, by  which  fuperfedeas  ijfued  to  thefberiff  to  furceafe,  &c* 
and  if  he  had  taken  them  to  re-deliver  them  to  the  defendant^ 
and  the  (herifF  returned  that  before  the  fuperfedeas  camcy  he  had  dlf- 
Jivered  the  beq/ls  of  the  defendant  to  the  plaintiff  in  ^withernam:  and 
he  went  to  the  plaintiff  to  have  re-delivery,  and  he  cfloigned 
them  \  and  the  defendant  appeared  and  pleaded  that  he  did  riot 
taike  the  beads,  and  prayed  withernaiti,  &c.  Br.  Superfedeas^ 
pL  32.  cites  7  E.  4.  15. 

8.  A.  liTLS  judgment  in  debt  againft  B.  and  a  ca.fa,  agaxfift  hhnj 
JB.  is  taken  by  force  of  it  j  his  attorney  informed  the  Court  that  h& 
had  a  writ  of  error  in  this  cafe  before  the  execution  executed^  which 

C  97  3  ^^^  ^^  error  he  had  not  with  him  at  the  time  of  the  execiition. 
B.  was  committed  in  execution,  ut  fupra  \  for  B.  ought  to  have 
delivered  thi  writ  of  error  before  the  capias  was  awarded,  or  after  it 
was  awarded,  and  brfore  execution  to  have  a  fuperfedeas.  By  the  jaftfces 
of  both  benches,    vigilantibus  fubferviunt  jura,    Jenk.  92.  pi.  80* 

9.  A.  has  a  ca.fa,  againft  B. — B,  has  a  fuperfecfeas  thereto  in  his 
pocket;  J?,  is  taken  upon  it  by  the  fhcrifF,  and  immediately  delivers  the 
fuperfedeas  to  the  fheriff^  this  fliall  difcharge  him  froiti  execution* 
Quae  fiunt  ipcontinenti,  inefle  videiitur.    Jenk.  92.  pi.  8o* 

10.  Though  the  ftatute  3  fac.  cap,  8.  be  general,  yet  it  is  to  he 
intended  in  fuch  cafc§  where  it  is  againfl  the  party  Inrnfelf  upon  his 
Migatioriy  or  in  cafe  whetsAji^jj/dgment  is  general  againft  the  execu^ 
tors :  but  where  the  judgment  is  fpecial,  that  it  fhall  be  of  the 
goods  of  the  teftacor,  and  damages  only  de  bonis  propriis,  it  is 
not  reafonable,  nor  is  it  the  intent  of  the  law  that  the  party  fhould 
be  inforccd  to  find  fureties  to  pay  the  intire  condemnation  with 
his  own  goods.  And  according  to  this  difference  Coke  faid  it 
had  been  ruled  in  C,  B.  when  he  was  there.  And  Man  the  fc- 
condary  faid,  that  the  precedents  of  this  Court  ever  fince  the 
ftatute  made  were,  that  a  fuperfedeas  had  been  allowed  upon 
a  writ  of  error  brought  by  the  executor  or  admlnijlrator^  Cro.  J.  350. 
pi.  2.  .Mich.   12  Ja.  B.  R.  GoJdfmith  v.  Plat. 

11.  Upon  a  verdift  a  rule  was  given  ior  judgment  upon  tbe 
Tht^rfday,  and  upon  Saturday  after  the  plaintiff  died,     A  writ  of 

error 
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error  yna  moved  for,  bccanfe,  as  wa$  faid,  the  pSLftf  died  before 
judgmeDt,  iRafmuch  ad  of  courfe  after  Terdi6t  and  rule  for  judg^ 
meat  there  are  4  days  to  move  m  arreft,  and  fo  he  died  before 
judgment  abfohitely  given,-  and  moved  the  Court  for  a  fuper- 
fedeas.  It  was  agreed  to  be  in  the  difcretion  ofthi  Ch,  J.  0x  ^ch^ 
u  aUfiw  #  wrii  vf  error  s  but  becaufe  tt  was  a  eaufe  of  great  cen- 
fisquence  he  todc  the  advice  of  the  Court,  and  it  was  agreed^ 
that  a  %ork  of  error  is  a  fuperfedeas  in  itfelf,  yet  ii  is  good  to  hsrve  a 
Juperfedeas  eifr:  and  tf  the  writ  of  error  had  been  allowed^  thi 
Court  eoM  net  deny  the  party  a  fitperfedios.  But  becaufe  the  writ 
of  error  was  not  allowed,  and  alfb  becaufe  00  error  appeared  tor 
the  Court,  Ux  where  judgment  \b  entered  ita^JkaJ/  rtUtte  to  the 
time  of  the  rule  grveuy  it  was  refolved  that  no  wrk  of  error  ihould 
be  aliowed,  nor  any  fuperfedeas  granted.  Poph#  133^  13  j.  Mich. 
§5  Jac.  B.  R.  the  Earl  of  Shrewfbur/s  cafe. 

12.  D.  acknowledged,  a  fiatute-nmrcbant  at  Gioucefter  in  306L 
and  the  ftatute  did  not  limit  any  day  rf  payment f  and  yet  an  extent 
was  filed,  and  upon  motion  a  fuperfedeas  was  awanled)  for  that 
It  is  no  ftatute,  becaufe  they  had  not  purfued  the  authority  given 
by  the  ftatute;  for  the  ftatute  of  AStemBurneU,  xt  £.  i.  fays, 
if  the  debt  be  not  paid  at  the  day,  &c.  And  though  debt  up<m 
an  6bIigati<Hi  ia  payable  pi efcntly,  if  the  day  be  not  e:rptefied,  yet 
here  the  ftatute  appoints  a  day  certain.  Hott.  4a«  Michv  I9  Jacc* 
Davie's  cafe. 

13.  A.  had  judgment  againft  B«  who  paid  part  of  the  money, 
and  A.  acknowledged  fatisfadioiv  of  fo  much ;  and  then  they 
agreed,  that  if  B,  did  not  pay  the  reftdue  hyfuch  a  day^  then  itjh'ould 
he  lawfitl  for  A.  to  take  out  ^xetrutioM  againfi  S*  wi/hout  fuing  any  * 
Jarefadasy  though  after  the  year.    The  money  was  not  paid  at  the 

time,  and  execution  being  taken  out  without  a  fiaire  facias,  a  ' 

fuperfedeas  was  moved  for,  becaufe  the  writ  improvide  emanavit, 
&c.  And  the  Court  held  itgood  caufe  to  difcharge  him,  but  faid, 
it  was  in  their  ^cretion  to  grant  a  fuperfedeas,  or  put  th^  d)s- 
fendant  to  his  writ  of  error.  Win.  100,  loi.  Mich.  22  Jac. 
C*  B.  Hickman  v.  Fiflu 

14.  The  defendant  was  t<dten  in  London  on  a  ca.fa.  by  a  bailiff 
of  MiddlefetCy  and  thereupon  moved  for  a  fuperfedeas,  for  that  the 
arreft  was  falfe.  The  Court  agreed,  that  ^fuperfedeas  cannot 
be  granted  quia  exccutip_erronicccaiai«ryit,  which  it  did  not, 
becaufe  the  e&ecation  was  well  granted,  and  if  if  be  returned  by  the  [  98  J 
flieriff  generullyy  -  it  ought  to  be  intended  well  ferved,  though 
affidavit  be  made  to  the  contrary ;  but ,  a  habeas  corpus  was 
granted^     Hct.  30,  31.  Trin.  3  Car,  Mrs.  Row^s  cafe. 

15.  fai  cafe  for  words  fpoke  in  London,  the  defendant  ju/Hfcd  for 
a  mutter  artfng  in  &uffolki  the  plaintiff  replied,  de  injuria  fua  pro-* 
pria,  ami  upon  iflue  procured  a  fcire  facias  to  London,  A  fuper- 
fedeas was  moved  for  and  granted,  becaufe  the  venire  facias 
ought  to  have  iifued  in  Suffolk^  and  the  prothonotaries  ought  to 
enter  upon  the  roll  ideo  praeceptum  eft  vicecomiti  SuflSalk.  Litt, 
&ep.  314.  Mich.  5  Car.  C.  B.  Harvey's  cafe. 

i^*  When 
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f  6.  When  a  proaiendo  unduly  vel  impnwde  emanaviti  <t  il  i^djf 
to  grant  a  fuperfcdeas,  but  becaufe  in  the  principal  cafe  the  pro^ 
cedendo  %vas  well  awarded^  the  whole  Court  denied  to  grant  a 
fuperfedeas.  Cro.  C.  486,  487.  ph  ii.  Mich.  13  Car.  B.  R. 
Bower  v.  Cooper. 

17.  The  Court  was  moved»  that  a  writ  of  error  was  brought  to 
reverfe  a  judgment,  and  that  it  njttof  received  and  allowed^  and  not- 
withilanding  which,  the  pliunttfftook  out  execution^  and  thereupon 
it  was  prayed  for  a  fuperfedeas  to  fuperfede  the  execution,  and  fcnr 
an  attachment  againft  the  party  for  his  contempt  to  the  Court. 
It  was  urged,  that  the  writ  of  error  was  not  duly  purfued  becaufe 
the  roll  tuax  not  marked^  and  therefore  the  party  might  well  take 
out  execution.  But  Roll  Ch.  J.  anfwered,  that  the  writ  was  well 
purfued,  though  the.  roll  were  not  marked;  yet  if  neither  the  roll 
be  marked,  nor  notice  given  to  the  attorney  on  the  other  fide  of 
t^e  bringing  the  writ  of  error,  if  the  par^  proceed  to  take  out 
execution,  it  is  no  contempt  to  the  Court ;  otherwife  it  is  a  con- 
tempt :  and  it  is  the  duty  of  the  clerk  of  the  errors  to  mark  the 
roll  tod  not  the  attorney's,  and  therefore  take  a  /uper/edeas  quia 
improvide  emanavit  to  ftop  execution*  Sty.  159,  i6o.  Mich.  1649^ 
Mercer  aikl  Rule. 

1 8.  A  peer  was  arrefted  by  a  bill  of  Middlefex,  and  in  cujlodj  tf 
the  nuarjbal  of  B«  R.  and  thereupon  moved  for  a  fuperfedeas ;  be- 
caufe being  a  peer  he  ought  not  to  be  arrefted.  The  Court  di- 
r«ded  him  to  plead  his  privilege,  and  faid,  they  could  not  take 
notice  thereof  upon  a  motipn.  Sty.  177.  Mich.  1649.  ^*  ^* 
The  Earl  of  Rivers's  cafe. 

19.  After  error  direBedto  Twfden^  hut  never  delivered^  another 
writ  was  procured  direSled  to  Hales  Cb^  y.  by  whofe  creation  the 
other  ceafed^  and  no  notice  is  given  of  it,  but  within  the  four  days 
before  allowance  execution  is  taken,  and  per  Cur.  on  13  Car.  2. 
ftat.  2.  c.  2m  no  bail  being  yet  given,  and  the  four  days  paft, 
they  cannot  fuperfede  in  action  of  battery,  notwithftanding 
Bateman's  cafe,  which  was  between  Cotton  and  Daint&t  ^ 
and  per  Hales  Ch.  J.  execution  before  bail  put  in  is  good. 
2  Keb.  770.  pi.  55.  Pafch.  23  Car.  2.  B.  R.  Nichols  v.  Deacon. 

20.  The  defendant  was  arre/led,  and  no  decoration  being  ^led 
againft  him  nviihin  tvfo  terms  after  the  arreft,  he  procured  a  Aiper- 
fedeas  and  was  di/charfod^jmiimxncdiztclj  afterwards  he  was 
arrejied  again  by  a  capias  ouT  ofD.  B.  at  the  fuit  of  the  fame 

hoAafuper^'  plainiJfF,  and  for  the  fame  caufe  of  a^ion;  and  up^n  a  motion  to 
^iefbreAe^  difthuige  tlicfc  procccdings  becaufe  irregular,  the  Court  was  of 
cnerebx  anothet-opiaiou,  for  that  the  defendant  had  a  right  to  fuperfede 
the  i£tioTi  becaufe  no  declaration  was  filed  againit  him  in  time, 
and  as  he  had  a  vight  to  fuperfede  that  aciion,  certainly  the  plain- 
tiff muft  have  hberty  to  proceed  in  another ;  for  his  debt  is  not 
loft  for  want  of  declaring  in  time,  but  only  that  a£kion  is  gone, 
and  therefore  a  new  action  may  be  brought,  8  Mod.  306,  Mich, 
II  Geo.  1725.  Henley  V.  RolTe. 
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ftc  tremi  the  Coortto  he  igiin  difcbargrd  by  Aipcrfedui  npon  enttrlnf  i   CDmmon  appeirince,  anil 

upon  JiuriBg  cauofel  on  hoih  fiJu,  the  Coon  vn  diyided  in  opinion,  Lmd  Ch.  J.  and  Comynj  J, 
loiiktJ  iifmn  (bt  id  dcdnniion  10  be  no  chiige,  and  chu  iht  CourL  took  il  lb  whf  n  i.iulc  wai  (ormenir 
made  lor  ba  difcharge  ;  and  [hereupon  (be  had  ihe  benefii  of  hei  fu^.Tedeii,  and  thuifitt  the  judg- 
meH  ic'ofed  and  annulled,  plajntrff  had  a  lighi,  if  be  thought  tit,  to  bilng  a  new  aaioa.     Dentoa 

the  Id  detlira^ion  <1ie  ought  to  be  now  difchitged  on  i;ire[inii  a  eommon  i^,  eanncc,  and  that  Ihe  rule 
oT  cmtt  )m,.unti  lo  the  faine  thing  aa  a  fupeifedeat.  No  cuk.  Notei  ia  C.  B.  166,  abj.  £aft. 
g  Geo.  t.  feuhc]'  »,  Bowes,  fpioIUr. 

For  more  of  Supeifedeas  in  general,  fee  :9ul)[ta  ^UtVClSf 
T^'dllt  CertfOcarf,  and  other  proper  titles. 


Suppltcat)ft. 


(A)     In  what  Cafes  granted,  and  how. 

I.  T  N  fupplicm-it  of  the  peace  thC  ftierif  may  malce  precept  to 
£,  take  the  body ;  for  it  is  not  like  to  re-diireifm  where  the 
llieriffis  judge  and  officer;  but  when  the  bailiff  has  taken  the 
body,  heJbaS  rul  iaktfurety,  but  the  flieriiF  himfelf  (hall  do  it ; 
per  Choke.  For  it  is  a  judicial  power  given  to  the  flierlff  by  the 
wiitof  fupplicavit,  which  cannot  be  afligned  over  ;  for  a  judge's 
power  cannot  be  given  over.  Br.  Office  and  Off",  pi.  39.  citca 
9  E.  4-  3'- 

a.  Several  perfons  had  made  dlflurhanee  in  the  churchy  vaApuHed 
tut  the  mimjier  remitng  tie  divine  firvice  (viz.  the  co-nmon  prayer) 
in  the  church,  and  carried  him  ta  the  cnnpter.  Upon  articles  ex- 
hibited, the  Court  upon  n  'it ;  and  further 
advifed  to  inform  againft  ).  590.  nl.  i04' 
Pafch.  14  Car.  2.  B.  R.  r 

3.  A  fupplicavit  was  m  ■.  ■'^'■.  ,  i>'-\ 
which  per  Curiam  was  j.  I  -s  .1:  -.;:.■ 
good  behaviour  ajRlciei  u.u..  D,;  ■,  .:,.j;t._;  :.u„  -;.■  '^  ,':r.',.-i  j-'i- 
des  fliould  be  'i:  bni.ii,  bvi  !\...  .  l.-i:.:  ;.>.ii  :.■.  ■■.'l.ir-..  r.-.w  fu  it 
was  granted:  2  K'-b.  3115.  j.;.  ;  i-t,i',  it,  -ii.d  :-.C-r,  ■:.  ii.  5,. 
Mufgravc  V.  Sii  JnliJi  I'uHingtfn) 

4.  A  writ  'jf  fupptitavii  iilueri  *■,».-.  a  ^w'j'Jt.t  />rd  crtidei  ex- 
L'bitcd.  The  defir-idant  infilled,  thai  ths  fald  *-iit  ifiuing  oa  ' 
petition,  av.d  net  :n  a  imtten  in  court,  Mr  any  hdorjrph-nt  mnde  on 
tit  bach  ci  the  virlt,  as  by  the  form  of  tli-i  ita^ute  h  required,  and 
bm  three  of  the  fiid  aniclc?  beii;'^  fv^orn  to,  it  is  inirgiilar  ;  biit 
thtfcourt  on  reading  precedents,  iio'v-l'hilaBdiiij  tht.  objciltioiis 

Vol,  iX  J  -tfordiid . 


tibrefiiid,  was  fuU^  fatisfied,  that  the  fupplicavit  was'  weff  gntfffra 
and  warranted.  2  Chan.  Rep.  68.  24  Car.  2.  fol.  390.  Stoell  r. 
Botelar.  ^ 

5.  M.  was  taken  upon  a  fuppitcavit  out  of  Chancery,  arti  brought 
kefiire  Jones  J>  of  B.  R,  By  habeas  corpus^  and  bound  by  rccog-:- 
nizance  to  him  to  appear  the  firft  day  of  the  next  tcrm^  which  he 
didi  and  being  in  court,  Maynard  moved  that  the  artidesfworn  ifw 
Chancery  might  be  read  here^  and  that  they  would  Ixnd  him  here^ 
£  100  3    ixhich  the  Court  refufed^  for  that  they  have  no  record  befoK  them^ 
afi^  the  record  in  Chancery  is  not  duly  tranfmitted  hither ;   but 
if  the  witneHes  that  fwore  to  the  iirfl  articles  had  been  here  and 
fwrore  to  them  in  court  they  would  have  done  it,  otherwife  not^ 
and  this  was  at  two  feveral  motions  by  Maynard  \  but  the  opinion 
of  the  Court  was  contra.     Skin.  6f.  Mich.  34  Car.  2.  B.  R.^ 
Mulitneux's  (^fc. 
|*T;  5^*^^         6^  Upon- motion  in  B.  R.  for  a  fupplicavit,  Withens  J.  faid^ 
Cur.'but      you  mui]^  iirflr  exhibit  your  articles  in  parchment^  and  then  move 
FofterCh.J.  us.    Comb.  28.  Mich.  2  Jac.  2.  B.  R.  Glover  &  Uxor.  v.  Glover.. 

f»dy  if  any 

foed  to  him  for  i  warrant  for  the  good  behaviour,  be  would  grant  it.     Hill.  13  &  14  Car.  a.  B.  R. 

Bill  ▼.  Neal: Sid.  67.  pi.  Aft*  S.  C.  by  name  of  BUI  v.  Field.    And  fayi,  the  ftatvte  wiUi^ 

Ibat  no  fupplicavit  ihall  be  put  upon  articles  exhibited. 

7.  When  a  fupplicavit  is  moved  for  upotf  arcicres  e^thibited  to* 
the  Court  in  parchment,  &c.  the  plaintiff /wears  that  he  moves  not 
for  this  out  of  hatred,  &c.  but  for  fear  of  his  life>  &c.  Comb*  zS** 
Mich.  2  Jac.  2.  B.  R.  The  King  v.  Lewis. 

8.  Upoa  a  fuplicavit  the  parties  are  to  givt /ecurity  by  bond  to* 
the  flierifF  to  appear  in  this  court,  and  when  they  come  her© 
they  enter  into  recognizance  Comb.  427.  Trin.  9.  W.  3.  B*  R- 
RufTeirs  cafe. 

9.  Upon  articles  filed  by  A.  againft  B.  upon  oath  of  aflault  andb 
battery,  and  that  he  went  in  fear  of  his*  life,  Ld.  C.^  Maccles- 
field granted  the  writ,  which  commanded  B^  to  find  fuseties  for 
a  t^'clvemonth,  ordering  it  to  be  indorfedfor  4000 /.y&r  the  parHf 
and  hisfureties  be  bound  itK  And  upon  motion*  to-  difcharge  the 
order,  or  at  Icaft  to  leflen  the  fum,  B.  being  only  tenant  for  lift 
of  his  ejlate^  and  mentioned  the  ftatute  (of  21  Jac.  8.)  which  gtves^ 
cods  'm  caie  of  a  groundlefs  and  vexatious  complaint  of  this  na- 
ture', lid.  C.  Mic^feagdd  refufed,  and  faid  if  B.  complains  of 
f exaticn,  he  comes  toolfornvf-^fetrhim  (lay  till  the  year  is  out,. 
and  behave  himielf  qiiietiy  all  that  time,  and  if  the  fwn  be  to^ 
great  fr  his  circumjlaiiccs^  there  ought  to  be  2n  affidavit  to  prove 
this  5  and  fo  denied  the  motion.  Mich.  1723*  2  Wms***Rep». 
202.  Clarcring's  cafe. 

10.  After  tlw  iriprifofwunt  for  15  nwnths  upon  a  fupplicavit,  and 
no  profecu- ion  commeiKed  again (l  the  defendant  in  ail  that  time,, 
the  party  was  difcharged  on  very  flender  fecurity.  Gibb.  268» 
Pafch.  4  Geo.  2.  B.  R.  Grofvenor  v.  Edwards. 

11.  If  a  recognizance  be  taken  purfuant  to  a  writ  of  fupplicavit, 
it  mull  be  wholly  governed  by  the  directions  of  fuch  writ.  1  Hawk. 
PJ.  C.  i2<>  cap.  60.  f.  15*  .  \ 

'     '  5  U,  Thif 


1ft.  This  writ  13  not  mud  in  ufe  at  this  day.     i  Hawk.  PL  C. 
128.  cap.  6o.  f.  lo. 

For  more  of  SuppUcavit  in  general,  fee  (BoOtI  iBe^fttJlOUr, 
Keturn,  (C),  feucrtp  Ot  t||f  JB^ace,  and  other  proper 
dties. 
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il^uretp. 


[lOI    ] 


rta 


(A)     In  what  Cafes  to  ht found. 

i*  TN  %orit  of  right  after  battle  joined,  the  demandant  and  the 
"*  tenant  JbaU  find  furety  of  the  battle  at  the  day  appointed^  viz. 
for  their  champion,  each  two  pledges,  and  the  tenant  ifaall  firil  find 
furety,  but  upon  no  pain.  Br.  Surety,  pi.  25.  cites  i  H.  6.  7.  7. 
2.  Aflion  upon  the  cafe  for  calling  him  villein^  and  the  defendant 
claimed  him  as  bis  villein^  and  had  taken  part  of  his  goods ;  by  which 
it  was  awarded  that  the  plaintiff  find  furety  that  he  do  notefloign 
his  goods,  and  the  defendant  find  furety  that  he  fhall  not  feife 
any  more  of  the  goods  of  the  plantifF,  till  it  be  tried  if  he  be  his 
TiUein  or  not.     Br.  Surety,  pi.  30.  cites  13  H.  7.  17. 


SeeBailjApc. 


(B)     Surety.     Chargeable.     How  far. 

I.  T  N  a  fcire  facias  upon  a  recognizance  for  rent  and  farm  of  the 

*  excife^  as  farmer  thereof,  he  pleaded  the  ^^  of  general  pardon 

12  Car.  2.  which  excepts  thij^httnot^^  ;  and  Jy  a?t  ex^ 

flanatory  aB  made  anno  i  fG^rT^TTSeJecurities  of  their  jureths  ivere 

'nude  liable,  but  nothing  is  faid  of  the  farmer's  oion  Jecvrities,     But 

die  Court  held,  that  a  fortiori  the  farmer's  own  fecui  ities  fhould 

be  liable,  becaufe  the  explanatory  a£l  mentions  the  Iccurit-ies  of 

the  fureties  only  :  and  it  is   ftrongly  implied,  by  omitting'  rJiem 

out  of  the  latter  a£t,  that  the  parliament  had  no   doubc  upon 

lliem,  but   that  they  were  excepted  out  of  rhc  aft  of  cbJivioa. 

Befides,  the  ftcurities  of  farmers  and  their  fureties  are  ha  tlie  fame 

fiecurities  in  law  ;  for  all  are  principals  with  refpet}  to  the  king.    And 

fince  the  fureties  are  bound,  a  fortiori  the  principals  fhall.     And 

lu^mcut  was  given  accordingly.  Hard.  424.  pi.  i.Trin,  18  Car. 2. 

in  Scac.  The  Attorney  General  v.  Befton. 

I  '2,  u.  The 


if. 


J6t  ^utetiJi 

The  reporter  2.  The  oiligee  in  a  bond  of  20  years  olJ^  exhtbits  his  bill  aghkfi 
tharthc'  ^^'  admtfiiftrator  of  the  principal^  and  the  furet^  (upon  lofs  (f  his 
bond  was  for  bond),  Thc  adminijlrator  faysj  by  his  anfwcr,'  that  he  has  no  ajfets. 
'*T"^h*"^  h  ^P^"  hearing  the  caufe,  it  was  direfted  to  a  trial,  whether  the 
the  furety  furety  had  fealed  and  delivered  the  bond,  and  a  verdiB  had  paffed 
bad  no  ad-  againjl  the  furety^  (viz.)  that  he  had  fealed  and  entered  into  the  bond, 
™^'Bc>y«t  And  thc  caufe  coming  back  to  this  court,  and  the  plaintiff's 
hsd*!arted  counfcl  praying  a  decree  for  the  plaintifPs  debt  againft  the  furety, 
with  his  mo-  ScTJeant  Fountain  (not  of  counfel  on  cither  fide)  faid  it  was 
iicy,acd!ofs  rfoubtful  whether  equity  ihould  in  this  cafe  bind  the  furety,  who 

IS  as  sooQ  a  '  *•  * 

confidera-     was  not  obliged  in  law,  but  in  refpeft  of  the  lien  of  the  bond ; 

tion  for  a      and  that  being  loft,  and  the  furety  having  no  benefit  by,  nor  con- 

tocfit^or"    Cderation  for,  being  bound,  he  thought  equity,  after  fo  long  a 

profit.  Ibid,  time,  (hould  not  charge  thc  furety.     The  Matter  of  the  Rolls 

faid,  he  would  fee  to  moderate  and  mediate  this  matter  between 

the  parties,  in  order  to  which  he  was  feveral  times  attended  by 

the  plaintiflF  -,  and  the  defendant  making  default,  he  decreed  for 

the  plaintiff.     And  afterwards  the  caufe  was  upon  a  cafe  made 

[  102  j  brought  before  my  Lord  Chancellor,  who  was  of  opinion  with 

the  Mafter  of  the  Rolls,  and  decreed  it  for  the  plaintiff.    Chan. 

Cafes,  77,  78.  Mich.  18  Car.  2.  Underwood  v.  Staney. 

3.  }•  S.  was  indebted  to  J.t).  by  bond  of  1000/.  to  perform  an 
avfard.  By  the  award  250 1.  was  due  to  the  obligee ;  J.  D.  put 
the  bond  in  fuit  againft  J.  S.  A  bill  is  exhibited  here  to  be  re- 
lieved againft  the  fuit,  and  an  injunBion  awarded  on  recognizances 
to  abide  the  order  on  hearing,  J.  S.  and  F.  as  his  furety,  are  bound 
in  thc  recognizance,  which  was  penned  to  pay  nvhatfhould  be  report" 
ed  due  by  N.  H,  a  mafter  named  in  the  defeafance  or  condition ;  but 
the  mafter  died  before  any  report  made^  zuAfo  alfo  did  the  obligor^ 
who  died  inteftate  worth  nothing.  By  the  ftri^  penning  of  the 
defeafance  the  recognizance  is  notfuable  at  laWf  becaufe  no  report  was 
made  by  the  mafter ;  but  the  great  queftion  was,  if  the  furetv,  who 
was  not  liable  in  law,  ihould  be  made  liable  in  equity ;  for  thc 
plaintiff  had  good  remedy  for  a  juft  debt,  and  juftly  proceeded 
to  recover  it  •,  but  the  Court  ftaid  his  fuit,  and  takes  ifl  fecurity, 
which  proves  fo,  and  the  debt  loft  thereby  5  and  therefore  the 
Court  is  bound  to  do  us  right ;  and  the  intent  of  thc  Court  wad, 
that  At  debt,  if  due^  ihould  be  fecured,  and  the  intent  was  not 
with  reference  to  tiir^^^-^till^Jliaftcr's  report  $  for  fuppofe  that 
the  Court  bru-',  duiiiig  tliTlitcof  rhe  parties,  transferred  thc  re- 
fertnccs  ro  another  mafter,  and  he  had  made  unreport  that  fliould 
have  hountl  j  and  in  caie  of  a  bond  loft,  this  Court  have  m«de  a 
furety  to  pay  it.  Yet  the  Lord  Chancellor  centra;  for  the  party 
js  but  a  furety  not  bound  by  law,  2  Chan.  Cafes,  22.  Hill.  31  & 
32  Car.  2.  Simpfon  v.  Field. 

'  4.  A.  arid  B.  infants  were  made  executors  :  adminiftration 
during  their  minority  was  granted  to  M.  their  mother.  Upon 
granting  the  admifiiftration  the  prerogative  court  took  the  ufual 
bond  from  M.  in  which  J.  8.  and  W.  R.  defendanU  wire  bound  as 
hcT  furetier.  B.  died,  but  made  his  will,  and  A.  executor;  A 
brought  Us  HJt  foi  an  account  of  rlie  teftator's  pevfonal  clUtc, 

and 


i 


and  as  to  J.  S.  and  W.  R.  fuggejled  that  hy  fraud  and  covin  they 
bad  gat  up  their  faid  bondy  and  procured  infufficient  fecurity  to  be  ac'^ 
ceptid  ty  the  prerogative  court  in  lieu  thereof.  The  Lord  Keeper, 
upon  the  firft  opening  the  matter,  declared  he  would  not  charge 
the fureties  further  than  they  were  anfwerahU  at  law ;  and  as  to 
that  part  difinifled  the  bill.  Vern.  ipfi.  pi.  193.  Mich,  i683« 
Ratcliffe  V.  Graves  &  al*. 

5«  A  bond  creditor  fliall,  in  the  court  of  Chancery,  have  the 
benefit  of  all  counter-bonds  or  collateral  fecurity  given  by  the  priRci<« 
pal  to  thefurety  s  as  if  A-  owes  B,  money ^  and  he  and  C.  are  bound 
for  ity  and  A.  gives  C  a  mortgage j  or  bond,  to  indemnify  him,  B. 
{ball  have  the  benefit  of  it,  to  recover  his  debt.  Abr.  £qu» 
Cafes,  93.  Mich.  1692.     Maure  v.  Harrifon. 

6*  A.  is  bound  as  a  furety  in  a  recognizance  dated  5  Afay  1660, 
fir  payment  of  money y  which  happened  not  to  be  made  good  ^by  the  con* 
vention  act  for  confirming  judicial  proceedings,  the  a£l  not  ex- 
pending to  that  day.  A.  being  a  furety  only,  and  having  no 
conGderation  for  entering  into  this  recognizance,  the  Court  would 
not  make  it  good,  nor  allow  it  to  be  fo  much  as  a  debt.  The 
Lord  Keeper  difmifTed  the  bill.  2  Vern.  393,  pi.  364.  Mich« 
1700.  Sheffield  v.  Ld,  Caftleton  &  Uxon  *  [  103  1 

7.  h.  tenant  for  life y  with  power  to  charge  the  premifes  by  leafcy  Scl.  Ciicsia 
^"lortgagey  or  oiherwifcy  with  6000/.  mortgaged  pdrt  for  1500/.  l^'Tk-^^'*''* 
And  afterwards,  upon  afftgnment  over  of  the  faid  mortgage,  B.  eldefl  Time,  80*. ' 
fon  of  A.  and  who  was  the  remainder-man  in  tail,  covenanted  to  Mich.  1730* 
pay  the  mortgage-money;  and  the   afTignee  covenanted  to   re-  ^*^'^'^* 

affign  to  B. A.  died,  and  then  B.  died.     It  was  agreed  by  13110144/ 

Lord  C.  King,  L.  Ch,  J.  Raymond,  and  the  Matter  of  the  Rolls,  and  there,  in 
that  Atperjbnal  efiaie  of  B.  is  not  liable  to  pay  off  this  mortgage,  in  ^*/,\'r^*ed' 
eafeof  the  lands  mortgaged  j  the  charge  being  made  by  A.  in  pur-  that  the  col 
fuance  of  his  power,  and  therefore  the  next  remainder-man  muft  ▼cnant  of  B. 
be  content  to  take  the  land  cum  onere ;  that  this  being  •  the  origi-  cr^ted'« 
naldebt  of  A.  his  pcrfonal  eftate,  if  any  were,  would  be  liable  \   perfonal 
but  B.'s  perfonal  eftate  ought  not  to  be  charged  with  A/s  debt ;  **«^^  *"<* 
and  notwithftanding  B.'s  covenant  to  pay,  this  covenant,  (incc  ftJJh^^d^t/ 
xh^  land  was  the  original  debtor,  will  be  coniidercd  only  as  a  furety  aithcpcr- 
for  the  land,  and  therefore  a  bill  by  the  next  remainder-man  [««»'  cft«te 
to  charge  tlic  perfonal  eftate  of  B.  in  eafc  ofyfbe  land,  was  dif-  "hargc/and 
mifled  with  cofts.     2  Wms^^s^Rep^qgj^^d.  HiJ!    ;  -31.  Evelyn  not  die  real 

V.Evelyn.  '  cfta-e,ac. 

'  cording  to 

the  ooaftant  coutfe  of  eqoity  j  and  as  to  tin-  oivsfli.,!?,  that  f)ic  »ral  ctntc  is  the  pnncipa,  debtor,  fo  it 
it  IB  ali  mortgages  j  a'^d  yet  in  all  cjfes,  where  ch^re  ".s  a  c )mp«f iuor.  b'-t\'.c; .1  ihc  real  ;irjj  .i.c  nfifonal 
eftate,  that  \%  picfcrrcd  ;  which  is  the  rcAlbn  thar  the  pradticc  of  the  Courr  r-^ujii.-.-.  t"Mt  in  »u  cafca 
wbCfe  the  hcT  is  to  be  charged,  the  executoi  muft  be  brDu^lic  bcf^r:  the  'Nnit.  To  rh:;  pent  waa 
cited  the  cafe  of  Mr  J^H^  Napp£»  and  *ht.  Ladv  Er  fincham-  *^;!»ith  was,  (hat  a  g'^ejt  par.  of  Sir 

iohn  Napper's  cft;>tc  wa>in  mortgage  Tiiea  died  Sii  John,  Sii  'J'>j<.-»)pjiilu5 1  ''.ing  his  heir,  who.  ij^»  .• 
is  inter- marriage  with  the  Lady  lilTingham,  fettlcu  a  jolniurt-  upon  her,  and  covciicntcd  to  •..i"  f;^; 
Johfl*s  tiebts.  Then  died  Sir  Theophiius,  po'JolVed  of  a  conlid'^rs  i  pcHcial  eI^utc,  which  came  t:)h'* 
lady,  the  Lady  Effingham  j  agamlt  whom  Sir  John  Napper,  the  he:r  it  law  •  f  i>ir  Thcopljituj,  t^rongh^ 
bis  bill,  to  have  the  pcrfonal  eltaie  of  Sir  Theophilus,  upon  his  covenant,  applied  in  d}fchor::>"  of  the 
mortgage:  j  anrt  fo  icwas  decreed.  But  to  this  it  was  anfv.ereJ,  tliJl  the  jnincipaj  cifc  di^/ct  (t\im 
that  of  Sir  John  Napper  cited  }  the  reafon  of  which  was,  ih^it  pa;t  of  ihe  eltate  of  the  mor^^agoi  w» 
iiecded  by  d  private  aft  of  parliament,  in  truil  to  pay  hiii  dtbrs;  v.'iirh  eiUlc,  fo  fettled  in  tni«t,  m'.-j 
4i^ied  of  by  bii  I  hcophiiu*,  aad  tncn  it  w-f  \m\  juft  ana  cui.U'jhr,  ih«'  lu^  pcrloi.ii  k-L-vx  ihoufd  be 
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appl-cd  to  exonerate  the  mortgaged  eftate  defended  to  the  heir  ^t  law,  bccaufe  he  wa  anfwerahle  for  the 
trufli  eftacc,  fettled  for  that  purpofe.  My  Lord  Chancellor,  upoiy  the  laft  argument,  faid,  it  coold  aot 
be  expelled  the  Court  (houid  then  deliver  their  opinion  j  fo  chat  the  matter  ftood  ihus  for  the  joJg- 
ment  of  the  Court.  Gibb.  Z42.  144.  Mich.  4  Geo.  a.  in  Cane,  in  cafe  of  £vdyn  y.  Evelyn,  and 
Evelyn  r.  Booth  ft  Uxor. 

(C)  Dijputes  between  Sureties  themfelves. 

But  where  I*  A  ^»d  B.  wcrc  bound  with  J.  S.  as  fureties  in  an  obligation* 
•^*  ^"i/i  ^^  *  '^'  nvasfued  upon  the  bond,  and  the  whole  penalty  recovered 
J!^7.5.  againjlhim:  he  exhibited  an  Englifli  bill  into  the  court  of  fe- 
for  the  pro-  quefts  again (t  B.  to  have  contribution.  A  prohibition  was  moved 
P^^*^*^  for  to  the  court  of  requefts,  and  granted;  becaufe  by  cnter- 
wbofuedA*  ing  into  the  obligation,  it  became  the  debt  of  each  of  them 
wfy  on  the  jointly  and  feverally,  and  the  obligee  had  his  eledion  to  fuc 
ftid  bond.  ^2jjch  of  them  he  plcafed,  and  take  forth  execution  againfthim. 
hi  bill  And  the  Court  faid,  that  if  one  furcty  ihould  have  contribution 
sgalnft  B.  to  againft  the  other,  it  would  be  a  great  caufe  of  fuits,  and  there- 
"^'t/ibute  to  ^^^^  ^^^  prohibition  was  awarded ;  and  fo  it  was  faid,  it  was 
pay  the  debt  lately  adjudged  and  granted  in  the  like  cafe,  in  Sir  WilliaU 
and  da-  Whorwood's  cafc.  Godb.  243.  pU  338.  Hill.  II  Jac,  inC.  B» 
^^InCoU   Wormleighton  v.  Hunter. 

vent  J  and 

the  Court  wm  of  opinion,  that  B,  vught  to  contribute  a  moiety  ;  and  decrtti  W»  R.  to  affifm  cxrer  the 
bond  to  A>  and  B.  to  hel|i  themfelvea  againft  J.  S.  for  the  faid  debt.  Chan.  Rep.  |ao.  13  Car.  1% 
Morgan  v.  Seymour. 

Toth.  103.  2.  The  plaintiff  and  defendant  were  jointly  bound  for  a  third 
wifte«J7  P^^f^^^j  who  died,  leaving  no  eftate.  The  plaintiff  was  fuedy  and 
MgettXhit  paid  the  debty  and  brought  his  bill  againft  the  defendant  for  con- 
U  zjuretyy  h  tribution,  who  was  decreed  to  pay  his  proportionable  part.  Per 
Vii'rl/.    Lord  Coventry.     Nclf.  Ch.  R.  lo.  Fleetwood  v,  Charnock. 

torn  of  the 

city  of  LsndoH,  he  Jhallmake  hit  eo-furetiit  contribute*    Vem.  456.  pi.  429.  Pafch.  1687.  Layer  v. 

Kdfon* 

3.  Three  are  bound  for  H.  in  300 1,  and  agree,  that  if  H. 
failed,  to  bear  their  refpeftive  parts  of  the  money.  Two  of  the 
obligors  borrowed  money  of  A.  en  their  bond,  aqd  paid  the  30q1* 


moiety.  Char*.  Rep.  150.  17  Car.  i.  Swain  v.  Wall. 
Chan.Cafes,  /|  yf.,  Z^.,  .ind  C,  are  bo!:nc^  in  p.  recognizancey&r  J.  S.  A.  was 
ft46.Hiii.16  Jiiffi^^  ahd  t^u\d  the  moneyy  who  p.fterwards  fued  rhe  principal  debtor 
S-*C.  de-  '  upon  itic  counter  bond^  ami  had  judgment,  and  took  him  in  ex^ 
cret^  that  eciitiort  ;  b:/i  hc  was  dlfrha^^cd  upon  the  10/,  aft.  Then  ^.  e»^ 
^-  *^^^l'l^  ,  hibited  a  bill  agtiirijt  B,  to  have  coiitribution,  C.  being  dead  injolvent^ 
rooiety,  and  and  it  was  decreed,  that  he  fliould  have  contribution.  Fin.  R,  ij, 
not  a  id  part  Mich.  25  Car,  2.  Hole  V.  Harrifon. 
only.— 

Fin.  R'  I'^Z'  S.  C.  decreed  accordingly  to  pay  a  moiety.-^S.  P.  decreed  $  Car.  r#  ChiQ.  Rep.  34* 
In  the  cafe  of  Peter  v.  Rich. 
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(D)    Surety.     How  far.  relieved  in  Equity; 

t,  A  Man  was  furety  for  another  for  debt,  and  he  and  others 
-^  were  bound  torfavc  him  harmlefe ;  and  after  the  furety 
fmd  the  moneyy  and  fued  them  who  were  bound ;  and  pending 
this,  the  wiginal  debtor  hronght  a  fuhp<tna  in  Chanceryj  alleging 
that  before  the  obligation  made  he  delivered  goods  to  the  furetj  for 
hit  mdemnificettiony  and  frayed  a  refiitutiofty  smd  that  he  be  not 
charged;  and  the  plaintiff  prayed  an.  injunftion  againft  the  de- 
fendant, that  he  ifaould  not  proceed  at  common  law :  but  be* 
caufe  the  defendant  faidy  that  thefe  goods  veere  deli'jered  far  another 
fauje^  and  10  made  title  to  them,  the  injundion  was  denied. 
Br.  Confcicnce,  &c.  pi.  2o«  cites  16  £.  4.  9. 

2-  The  plaintiff  became  honnd  with  defendanfs  father  for  pay^^  Afure^it* 
ment  ef  moitey  at  a  day  which  the  plaintiff  fuppofed  had  betn  paid  J»c^«i»^^,<^rc 
accordingly,  but  it  was  not.      The  father  dies  three  years  after,  lol/nMfd'^ 
upon  whofe  death  the  obligee  puts  the  bond  in  fuit  agamf  the  plain-  rwr/w 
t'^i  but  in  rcfpe£t  the  bond  was  continued  without  the  plaintiff's  J'"''*'  ^*"'.** 
privity,  tbtfon  (having  a  good  cftate  from  his  father)  and  thefecf-  ^tW'tSh^. 
fiesy  to  whom  the  fon  had  conveyed  thofe  lands  in  trujly  were  or-  Todx.  aSo. 
dned  to  fell  thofe  lands  for  payment  of  the  father's  debts.     Toth.  5"^'*^*** 
179,  'aSo.  cites  10  and  11  Jac.  li.  a.  fo,  664.  and  728.  Saunders  v!  MkhdL* 
V.  Churchill  and  Smith. 

3.  The  heir  of  a  furety,  where  the  bonds,  are  continued  withotA  NcJf.  Chan, 
the  privity  of  thefurety^  relieved.     Toth.  a  80.  cites  Mich,  or  HilK  ^^P;  9-  S-. 
5  Car.  Moile  v.  Dom.  Roberts.  thus^vi^ 

•bout  1 S 
ytm  faelbra  tlw  bill  filed^  Moile  the  father  became  h^nd  wlrb  wi  Rofecarrcdk  in  t  hood  of  2.0 1.  con* 
4itioaed  for  the  payment  of  lOo  I.  to  the  Lord  Roberts,  the  defendant,  at  a  certain  day  long  fince  pafts  . 
Afterwards  che  dtftndant  furcbjfed  landi  cf  tbefaid  Rofecarroek  to  the  value  \ii  500  I.    which  purchafe 
ana  made  ^att  ^ years  hefafe  R'^fecarrukU  death,     After  his  dbath,  the  plaioc  (F  took  out  adminiiira* 
tioB  ID  hiffl  ;  and  being  fued  upon  thi»  bond,  exhibited  his  bill  for  reljejf.     And  in  regard  of  the  an- 
d^uity  oi  the  bond,  and  for  that  Roiecar^^oclc  himfeif  was  never  fu;d  in  bis  life-time,  it  was  prefumtdi  *' 
that  the  Aefendant  did  deduEt  the  debt  out  of  the  purcbafr -money  \  and  notwithHanding  there  were  00  prooft 
jsade  ^  the  payment  of  che  money,  the  Court  decieed^  that  the  4ef«nd«at  ihoaid  be  -reftrained  from, 
froceedmg  at  law  oa  the  bond. 

4.  A.  was  bound  as  furety  for  B.  and  the  debt  was  r^povered-  ^1«»«  « 

againft  A. A.  having  no  counter-bond^  brought  liis  bill  to  re-  {"i^^^j*  * 

cover  the  debt   and  damages-  agatnfr^.  whlcn    was   decreed  has  m  roM« 
accordindy  by  Lord  Coventry.     N.  Ch.  R.  24.  Ford  v.  Stob:  idee.  "''  ^«^"'i  ^f 

^'     ^     .  '  ^       therir/tmof 

che  cicy  ofLtndont  be  (hall  maiuraia  as  iGtxon  .igainit  the  priacip&I.     'V'Cir4.  ^56.  Pai'ch.  16S7.  Layer 
▼.  Ndfon. 

5.  J.  S.  grandfather  of  T.  S.  the  defendart,  nnd  whofe  heir  [  105  3 
and  executor  the  defendant  is,  became  boutid  'with  A.  the  father 

of  B.  the  plaintiff,  and  whofe  heir  B.  is,  in  fevera!  bofids,  as  his 
furety  fir  4000  /.     A,  conveyed  the  manor  of  C.  by  ivay  of  mortgage 

to  J.  S,  to  counterfecure  him  againjl  the  f aid  bonds  for  4000  /-  A, 
.prevailed  with  J«  &  to  become  bound  with  him  afterwards  for 

2000/.  more*     Theu  A«  paid  off  1500 1.  of  the  4000  L    The  bill 

I  4  waft 
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was  to  be  admitted  to -redeem  upon  payment  of  wliat  J.  S.  or 
the  defendant  himfelf  had  paid  off,  or  been  dtmpnified  by  the 
bonds  for  the  4000 1.  and  what  remained  unpaid  of  the  4000 1. 
And  the  quedion  was,  whether  the  plaLntitF,  (inafmuch  as  there 
was  no  agreement  proved,  that  the  mortgage  was  to  be  a  fecurity 
to  J.  S.  againfl  the  bonds  for  the  2009  1.  as  well  as  thofe  for 
4000 1.)  (hould  be  admitted  to  redeem  upon  payment  of   the 
4000 1.  without  the  2000 1.  ?     Decreed,  that  if  the  plaintiff  nvill 
rfdeem,  he  muft  fave  harmlefs  the  defendant^  as  ^vell  touching  the 
2000  /•  as  the  4000  /.  upon  this  rule,  that  he  that  wi/I  have  equity 
to  help  where  the  law  cannot,  Jhall  do  equity  to  him  againft  whom 
he  feeks  to  be  relieved.    The  counfel  for  the  plaintiff  faid,  it  was 
a  juft  decree.  Hill,  1667.     Upon  an  appeal  to  the  Lord  Keeper 
Bridgman,   the  decree  was  confirmed.    Chan.  Cafes,  97.  HilL 
19  &  20  Car.  2.  in  Cane.  St.  John,  Efcj.  v.  Ifolford  ^aronet,  and 
others. 

6.  Plaintiflfs  in  1694.  were  bound  as  furetits  for  B.  and  bad 
counter-bonds.  B.  the  principal  nvas  afterwards  arrejledj  and  the 
defendant  his  brother  became  his  bail^  and  judgment  nvas  obtained 
againft  the  bail.  The  plaintiffs  being  fued  on  the  original  bondf  ^erc 
forced  to  pay  the  money ;  and  now  brought  their  bill  to  have  the 
judgment  obtained  againft  the  bail  aff$gned  unto  them,  in  order  to  be 

reimburfed  what  they  had  paid.  Per  Lord  Chancellor :  the  bail 
ftand  in  the  place  of  the  principal,  and  cannot  be  relieved  on 
other  terms  than  on  payment  of  principal,  intereft,  and  cofts  i 
;ind  the  fureties  in  the  original  bond  are  not  to  be  contributary. 
And  therefore  decreed  th^  judgment  againft  the  bail  to  be  afiignr 
ed  to  the  plaintiffs,  in  order  to  reimburfe  them  what  they  had 
paid,  with  intereft  and  cofts.  2  Vem.  608,  609.  pi.  546.  Pafch. 
1708.  in  Cane.  Parfons  and  Cole  v.  Dr.  Briddock  &  aK 

7.  Per  Cowper  C,  where  a  perfon  is  fecurity  in  a  contrad^ 
there  is  a  joint  contra^  that  the  principal  (hall  indemnify  his  fe- 
curity ;  and  the  ground  of  equity  is,  that  when  the  money  is 
due,  the  equity  arifes.  But  Sir  Thomas  Powis  faid,  that  one 
may  exhikit  his  bill  before  the  time  of  payment  /  but  where  the  land^ 
or  land  and  perfon  are  buth  fecurity ^  the  eftate  ftands  at  ftake  to 
enable  the  principal  to  owe  it,  as  well  as  the  fecurity  to  pay  ity 
or  borrow  it  thereon.  And  the  contrafi  of  the  fecurity  is,  that 
he  fhal!  continue  to  o^e  it  on  the  credit  thereof,  and  not  to  go 
to  gaol  the  ne::t  day ;  foT^^^Trrrin  a  perfonal  fecurity^  you  muft 
the  next  day  apply  for  a  rAmbi..f<ment^  for  what  was  equity  one 
day,  is  eqaiu  :he  next.  G.  Equ  R.  69.  Pafch*  7  or  o  Ann.  in 
<:afe  of  Hunpcrford  v.  Huiige/iordv 


5«^i'r-^;o).  (E)    ^w^K^^  fi^vourcd^  how;    to  enable  him  to 

cover  bU  Debt. 

If  A    Seifed  of  lands  in  fee»  was  made  receirer  by  the  Mafter 
-^'  of  iht;  RoU$  of  ^  infant'^  eftate^  andentextd  into  a  r#w 

ee^niT^mcf 
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togmzance  to  the  Mafier  of  the  Ralls  to  account  yearly^  and  B,  and 
C.  joined  as  Juretus*  Attcrwards  A.  married^  having  fettled  part 
of  the  load  on  its  wife  before  marriage  in  jointure,  ijuithout  notice  of 
the  recognizance  to  ier,  or  her  friends.  A.  devifed  all  his  real  and  £  106  J 
perfonal  eftate  to  B.  and  made  him  executor,  and  died.  It  was 
decreed  by  the  Mailer  of  the  Rolls,  that  all  the  perfonal  eftate 
of  A.  ihould  be  iirft  applied  to  fatisfv  the  recognizance  ^  2dly, 
the  land  devifed  to  B.  the  furety,  tne  devife  being  voluntary^ 
and  the  wife  a  purchafer ;  3dly,  the  jointure  lands,  thejointrefs 
clalmtng  under  A.  can  be  in  no  better  cafe  than  A.  was.  But  if 
the  lands  devifed  are  fufficient,  thes  the  bona  paraphernalia  fhall 
be  enjoyed  by  the  widow ;  mit  if  infufficient,  then  the  bona  para* 
phemalia  muft  be  fubje£):  before  the  foreties  lands  ihall  be  ex- 
tended.    2  Wms.'s  Rep.  542.  Trin.  1729.  Tynt  y.  Tynt. 

a.  And  tbougby  in  cafe  of  a  recognizance  to  another  perfon, 
the  jointrefs  fbould  get  an  ajfignment^  and  extend  it  at  law^  it  was 
held  by  the  Mafter  of  theRolls,  that  even  at  law  the  fureties 
might  have  an  audita  querela,  infifting,  that  all  the  principal  cog* 
nizor's  lands,  either  in  his  own  or  the  hands  of  his  alienees, 
ought  to  be  liable  before  any  of  the  fureties  lands  be  extended, 
notwithftanding  it.  was  objedied,  that  ihe  was  a  purchafer  with^ 
out  notice.  2  Wms.'s  Rep.  543.  Trin,  1729.  in  cafe  of  Tynt  f. 
Tynt. 

3.  A.  recovered  in  the  court  of  Lynn  againft  B.  and  when  he 
was  going  to  take  out  execution,  B.  offered  to  give  him  a  note  for  the 
money,  and  to  get  one  to  join  in  it  asfecurity  with  him  \  which  was 
done  accordingly.     After  this  A,  commenced  another  aUion  again/l 
thefecurity,  and  recovered.     Upon  which  Xh^t  fecurity  paid  the  money , 
end  now  brought  his  aSlion  againft  the  principal  for  fo  much  money 
hudoutto  bis  ufe.     This  matter  appearing  at  the  trial,  the  de- 
fendant's counfe]  excepted,  that  the  adion  would  not  lie.     But 
Jjord  Raymond,  who  fat  as  judge  of  af&ze,  was  of  opinion,  that 
it  would.     Accordingly  the  plaintiff  proceeded  in  his  evidence. 
2  Barnard*   Rep.   in  B.  R.  26.  Trin.   5  Geo.  2*  Morrice  t« 
Redwyn. 

Jor  more  of  Surety  in  general,  fee  ]BdlI,  and  other  proper 

titles.  ,-  ^  - 
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\ 
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(A)     Lies  foTy  or  againjl  nobom.     And  in  what 

Cnjts. 

I.  T  F  a  man  is  afraid  of  being  heathjJ.S.  he  fliall  have  furcty 
f,  ,  it  JL  of  ^hc  peace.  •  Contra  if  he  be  afraid  ^/^  imprifonment :  for. 

fecnw'the     l^c  fliall  havc  falfc  imprifonment.     Br.  Peace,  pL  22.  cites  17  E. 

better  opi-      4.    4. 

nion,  that 

he  who  it  threatened  to  be  imprifoned  by  another,  has  a  right  to  denund  furety  of  the  peace ;  for  e?ery 

unlawful  jmprHbnment  is  an  sifTdult  and  wrong  to  the  perfon  of  a  man ;  and  the  objection  that  one 

wrongfully  imprifoned  may  recover  damages  in  an  adion,  Sec,  and  therefore  needs  not  the  fuiety  of  the 

peace,  is  as  ftrong  m  the  cafe  of  battery  as  imprifonment,  and  yet  there  ic  no  donbt  but  that  oo^ 

threatened  to  be  beaten  may  demand  the  furety  of  ihe  peace*     Hawk.  Pi.  C.  jiy.  cap.  60.  f.  7. 

[  107  ] 

It  fcenu  2.  The  writ  of  furety  of  the  peace  lies  when  a  man  is  in  fear 

wherever  a  ^^  ^"^^  ^^°^  another  will  beat  or  ajfault  him^  and  lies  properly  where 
perfon  has  one  man  does  threaten  atiother  man  to  hill  himy  heat  him,  or  ajfault 
juft  caufc  to  ififfi ,  then  may  he  come  into  the  Chancery,  and  pray  to  havc  fuch 
{Zh^'^ili.  ^  writ  unto  the  flicriff.     l\  N.  B.  79.  (G). 

Sum  bit 

boufe,  or  Jo  hrm  a  ccrperal  hurt,  as  by  killing  or  beating  him,  or  that  he  will  procure  others  tod»  hin 
futi  mijcbiefy  be  may  deman,d  the  futety  «f  Uie  peace  againll  fuch  perfon.^  Hawk.  Fl.  C'  xay.  cap* 
6o»  f.  6* 

Hawk.  PI.  3.  If  the  hujband  threaten  his  wife  to  beat  or  to  kill  her^  fhc  (hall 
6o.*m"^'  havc  thU  writ.     F.  N.  B.  80.  (F). 

fays,  it  is  certain  that  a  wife  may  demand  it  againft  her  huiband  threatening  to  beat  her  outrageouflfj 
and  that  a  bujbartd  alfo  may  have  it  agahfi  bh  wifcy  and  cites  Dalt.  cap.  9S.  Lamb.  78.  Crompt. 
X33.  b.  F.  N-.  B.  80,  (F),  and  *  3  Lev.  128. 

*  This  is  mifprinted,  and  fliould  be  2  Lev.  128.  Hill.  26  Sc  27  Car.  2.  B.  R.  and  is  the  cafe  of 
Thk  King  v.  Ld.  Lke^  who  upon  a  habeas  corpus  granted  upon  affidavits  of  ill  ufage,  im  Tifon- 
snent,  and  danger  of  ti^Dre  (as  had  been  done  before  in  Sir  Philip  Howard's  cafe)  brought  hik  wife 
into  court,  where  tiny  charged  each  other  v>M^,jiDkmdnef8 }  and  fiie  being  in  court,  made  oath  that 
ihe  went  in  daDgsrof  })rr  life  by  him,  notwi  th  rtandTnfifVfiir  affidavics  were  xnade  in  court  to  tbo 
contrary,  via.  of  his  good  ufage,  the  Court  intended  to  have  bound  him  with  fureties,  according  to  F. 
K.  B.'So.  &  239.  -f-  (B)»  but  they  declared  that  chty  could  do  no  more  than  to  bind  him,  and  not  ta 
remove  her  from  him. 

■f*  Thislikewife  fecms  m'lf printed,  and  /Kould  bi.  138.  (£),the  laft  paragraph. 

A  woman  may  have  cht  peac^  againft  her  b^ion  for  unrcafonable  con-e^ion.  Mo.  874.  pi.  Ijlt9« 
in  Sir  Tho.  Seymour's  cafe. Godb.  2j  5.  pi.  30-.  Mich.  li  Jac.  inC.  B.  in  S,  C.  accordingly. 

A  matter  beir.g  befote  the  court  of  Cbancery,  relating  tJ  hufliand  and  wife,  and  the  Court  being  in« 
fbrmci  of  his  ill  ufjgc  cf'hcr,  r.  fupplicavk  :le  boiio  gcftu  was  granted.  2  Vent.  345.  Trln.  3* 
Car.  2t  Sir  Jcrora  Smithbn  &  cafe. 

4.  Serjeant  Hawkins  fays,  it  feems  agreed  at  this  day,  that 
all  perfons  whatfoever  under  the  king*s  proteciion^  being  of  fane  me* 
morjy  whether  they  are  natural  and  good  fubje^Sf  or  aliens f  or  at* 

tainted 


» »-'  '^ 
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'of  irmtiM^  istc*  have  a  right  to  denfond  furety  of  the  peaca. 

But  that  it  has  been  queftioned,  whether  Jews  or  Pagans^  or 

fcrfbns  attainud  of  pr^munire^  have  a  right  to  it,  or  not.     Hawk. 
\.C.  126- cap- 60.  f.  2,  3. 

J.  There  is  no  doubt  but  that  furety  of  the  peace  ought,  upon 
a  jttft  caufe  of  complaint,  to  be  granted  by  any  jufiice  of  peace 
agmn/I  any  perfon  whatfoever  under  the  degree  of  nobility^  being  of 
fane  memory ^  whether  he  be  a  magijlrate  or  a  private  perfon^  and 
vfhetber  he  be  of  full  age^  or  under  age^  &c.  But  infants  and  feme 
coverts  ought  to  find  furety  by  their  friends,  and  no,t  to  be  bound 
tbemfelves  ;  and  the  fafeft  way  of  proceeding  againft  a  peer,  is  by 
compluDt  to  the  Court  of  Chancery,  or  ^Eang's  Bench,  HawiL 
PL  C.  1 27.  cap,  60.  f.  5. 


(B)    How  obtained  and  granted.     And  Puniflimcnt  see(A)pL 


of  wrongfully  obtaining  it. 


a.  5, 


I,  "n  T  the  ancient  courfe  of  law,  a  man  ought  to  tale  bis  oath 
^  upon  a  book,  before  he  have  this  writ,  b^ore  a  Afafier  (fibe 
Chancery  i  but  now  they  ufc  to  fue  forth  fuch  writs  by  their 
friends,  ^orfao  will  fue  for  them  without  any  oath  made  ;  and  the 
&me  is  ill  done,  becaufe  they  are  many  times  fued  more  for  valua- 
tion than  for  any  good  caufe  \  and  the  juflices  of  B.  R.  will  not 
grant  any  writ  for  furety  of  peace,  without  making  oath  that 
he  is  in  fear  of  corporal  damage.  And  the  juftices  of  peace 
ought  not  to  grant  any  warraht  at  the  fuit  of  any  one,  to  find 
fvxcties  of  peace,  if  the  party,  who  does  require  the  fame,  will 
not  take  his  oath  that  he  requires  the  fame  not  for  malicey  but  for 
due  fafcty  of  his  body,     F.  N.  B.  79.  (H). 

2.  21  Jac,  I.  cap.  8./  2.  eiiafts,  Th^t  procefs  of  the  peace  or  f  |o8  3 
good  behaviour,  to  be  granted  out  of  the  Chancery  or  S.  R.Jhall  be 
nsttd,  unkfs  fuA  procefs  be  granted  upon  mcftioA  made  in  open  court , 
and  ttpon  declaration  in  writing,  upon  their  corporal  oaths  by  the  parties 
vshicbjbedl  defire  fuch  frocefs,  of  the  caufesfor  which  fuch  procefsjhall 
be  granted,  and  unkfs  fuch  motion  and  declaration  be  mentioned  to  be 
made  upon  the  back  of  the  'writ,  the  faid  writing  there  to  be  entered 
and  remain  of  record ;  and  if  itfhall  afterwgi^  appear  to  ihe  court, 
that  the  caufes  expreffed  in  fucbjenptiag^  untrue^  the  judgLS  fhall 
award  cofis  and  damages  unto  the  parties  grieved ;  and  the  parties  fo 
effenSng  may  be  committed  until  they  pay  the  faid  cojri  and  damages, 

S.  3.  All  ^mts  of  fuperfideas  to  be  granted  by  either  of  the  courts 
aforefaid  Jball  be  void,  unlefs  fuch  procefs  he  granted  upon  motion, 
and  upon  fuch  furettes  as  fhall  appear  on  oath  to  be  affeffed  at  five 
founds  lands,  or  ten  pounds  in  goods^  in  the  fubfidy^books,  'which  oaths, 
and  the  names  of  fuch  fureties,  with  the  places  of  their  abode,  and 
Vfhere  theyjland  affeffed,  fhall  be  entered  of  record:  and  unlefs  itfhall 
alfo  appear  to  the  judges  that  the  procefs  of  the  peace  cr  good  behaviour 
ifprofecuted  by  fame  party  grkvid, 

S.  4* 
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S.  4.  Tie  judges  of  tie  ccurts  aforefatdy  upon  proof  of  any  mlfde* 
manors  committed  in  tie  obtaining  of  writs  of  fuperfedeaSy  or  procure 
ingfuretyy  .may  likewife  puniji  tie  falfe  and  infuffuient  fureties^  and 
tie  procurers  tiereof  fo  as  fuci  punijhment  extend  not  to  life  or 
member • 

3.  It  was  faid  by  the  court,  that  if  an  offender  be  brought  be- 
fore  a  juftice  of  peace,  tie  party  ougit  to  tender  fureties ;  and  it 
doth  not  behoove  the  juftice  to  demand  it.  Noy,  70.  Colme  v. 
Frome.. 

4.  ^vtry juftice  of  peace  is  hound  to  grant  it  upon  the  party's  giving 
bim  fatisfadlion  upon  oati  tiat  ie  is  aflually  under  fear  that  fuch 
a  one  will  burn  his  houfe,  or  do  him  corporal  hurt,  or  procure 
others  fo  to  do,  as  by  killing  or  beating  him  ;  and  that  htiasjujl 
caufe  to  be  foy  by  reafon  of  the  others  having  threatened  to  beat 
]kim,  or  lain  in  wait  for  that  purpofe ;  and  tiat  ie  does  not  require 
it  out  of  malice^  or  for  vexation^     Hawk.  PL  C.  127.  cap.  60.  f.  d. 

(C)     Taken.     How,  and  by  whom. 

I  T  T  IS  a  common  opinion,  that  the  fecurity  which  the  flicriff 
-*■  ought  to  take  of  the  party  who  ought  to  find  fureties  for  the 
peace,  ought  to  be  taken  by  bond^  that  is  to  fay,  to  bind  the  party 
and  his  fureties  by  bond,  that  he  keep  the  peace,  and  that  he 
bum  not  the  houfes,  &c.  But  now  after  tiejlatute  £/*  i  £.  3.  cap^ 
1 6.  which  appoints  that  certain  perfons  Ihall  be  aiTigned  in  the 
Chancery  to  keep  the  peace,  tiere  are  otier  forms  of  writs  for  the 
eafe  of  the  people  who  will  have  the  peace  againft  other  perfons, 
nviici  -wnXsfiali  ^ue  out  of  tie  Ciancery ;  znd  fome  of  them  arc 
dhre&ed  unto  tiejufUces  of  tie  peace,  and  unto  tiefieriff^  andfome 
are  direftcd  unto  tie fieriff  only.  F.  N.  B.  80.  (C). 

5.  If  a  man  be  in  variance  with  other  men,  and  he  is  in  doubt 
tiat  damage  or  iurt  will  come  unto  iim,  or  iisfervants,  or  iisgoodsy 
by  reafon  of  this  variance,  then  iefball  iave  a  fpecial  writ  againft 
them,  direfted  to  tiefieriffy  tiat  ie  caufe  tiem  to  find  fecurity  that 
they  do  not  damage  or  hurt  the  other  in  his  body,  or  his  fervants, 
or  other  his  goods,  in  a  certain  fum,  &c.  And  if  they  will  not 
find  fecurity,  that  th^n  he  arreft  them  and  keep  them  in  prifon 
until  they  will  find  furcrt«L-L^nddiat  the  flieriff  certify  all  that 
is  done  upon  the  fame  iii':D  thc"'Ci;  i;;ccry,  upon  pain,  &c.  as  it 
appears  by  the  rcgiften  Aiid  that  fecurity  ought  to  be  taken  by 
m^^iizanccy  ik%  it  i'cems  :  tanicn  quxre.     F.  N.  fl,  ^o.  (G), 

C  lot?  ]  (D)     Fsuceedings  after  the  Wiit  granted^ 


If  one  who  i.TTCTHEN  a  man  has  purchafed  writ  of  fuppUcavity  direBei 
fears  t^*^^^^  V  V  ^p^^o  ti^^  juftices  of  peace,  or  the  flieriff,  or  both,  thert 
pelcc^wiil  be  ie  againfl  nviom  tie  writ  is  fuedy .  may  come  into  the  Chanceryy  and- 
demanded     i^tt^  find  fureties  that  he  will  not  do  hurt  or  damage  unto  him 


/ 
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that  foes  the  writ,  and  then  hejhall  have  a  writ  oi  fuperfededs  (Mit  «g*«nft  hi«, 
of  the  Chancery,  direftcd  unto  the  juftices  of  peace,  or  the  iheriiF,  f^^^* /"'**' 
or  one  of  them,  reciting  how  that  he  has  found  fureties  in  Chancery  j«fticc  of 
according  to  the  writ  ^  fupplicavitj  and  reciting  the  wiit  of  fup-  '*>«  P«a«  «f 
plicavit,  and  the  manner  of  fecurity  that  he  hath  found,  and  the  counted- 
fum  of  money  in  which  they  are  bounden,  commanding  thejujlices  ther  bcfoA 
and  Jber^  that  thejfurceafe  to  arrejl  hinij  &c,  or  compel  him  to  find  ^^  ^^^\ 
fureties^  &c.     And  if  they  have  arrefted  him  for  that  caufe,  and  iflJJSagibit 
for  no  other,  that  then  they  deliver  him,  &c.     And  if  the  party  hii]i,bemaj 
who  ought  to  find  fureties,  cannot  come  into  the  Chancery  to  ^^''cafii- 
find  fuch  furety,  then  his  friend  may.purchafe  a  ftsperfedeas  in  the  ^l^  ^^ 
Chancery  ^w- A/iw,  reciting  the  writ  of  fupplicavit,  &c.  and  that  jufticc, 
fuch  a  one  and  fuch  a  one  are  bounden  for  him  in  the  Chancery  J^*^**  *** 
in  fuch  a  fum,  that  he  (hall  keep  the  peace  according  to  the  writ  him  frrSL 
of  fupplicavit.     And  the  writ  fliall  be  dire£ted  unto  the  juftices  arreft  from 
of  the  peace  and  flierifF,  that  they,  or  fome  of  them,  take  furety  f "T  ^^ 
of  the  parry  himfelf,  according  to  the  writ  of  fupplicavit  for  to  the  (bit of 
keep  the  peace,  &c.  and  that  then  they  furceafe  to  arreft  him ;  the  fune 
and  if  they  have  arrefted  him  for  that  caufe,  that  then  they  dc-  ^^^^ 

liver  hinu      F.  N.  B.  8l.  (A).  curUybebn 

given  fuck 
fnfetj.   Alfo  it  is  fatd,  that  an  appearance  upon  a  recognizance  of  the  peace,  may  be  fuperfeded  bf 
findiag  faretics  in  the  Chancery  or  King's  Bench  ;  but  this  cuftom  haTing  been  often  abufed,  thereibie 
ifaeftKute  of  2ijac.  i.  cap.  t.  wbs  made,  [which  fee  at(B}  pi.  2.]  Hawk*  PI.  C.  zzS.  cap.  60.  f.  14* 

2.  Sometimes  the  wx\to(  fupplicavit  is  made  r^turnaUe  into  the 
Chancery  at  a  certain  day  ;  and  if  it  be  fo,  then  if  the  juftices  dw 
not  certify  the  writ,  nor  the  recognizance,  and  the  fecurity  which 
is  taken,  the  party  who  fued  the  fupplicavit  JbalJ  have  a  writ  of 
certiorari^  dire£led  unto  the  juftices  of  peace,  to  certify  the  writ 
of  fupplicavit,  and  what  they  have  done  thereupon,  and  the  fe- 
curity which  is  found,  &c.  and  fo  the  party  fliall  have  fuch  cer- 
tiorari unto  the  juftices  of  the  peace,  to  certify  the  fecurity  taken 
upon  fupplicavit,  although  the  writ  of  fupplicavit  be  not  returna-^  - 
ble  in  the  Chancery.     F.  N.  B.  8 1 .  (B). 

3.  If  a  man  demands  furety  of  peace  in  the  county  againft  any 
man,  he  fliall  find  fureties  in  the  county  before  the  juftices  of 
the  peace,  &c.  He  who  demands  the  fecurity  may  fue  a  writ  of 
certiorari,  direAed  unto  the  jujfices  afpeacey  tg  remove  xhit  furety 
cf  peace,  and  the  recognizance  takcn^^ihfrcupori,  a>\:\  c  certify 
that  recognizance  and  fecurity  i^^^in^uaJi-r  tkife.us  (,.•'"  ,/;,  junfou 
i^ peace,  or  one  of  them.     F.  N.  B.  8u  ;C}- 


(E)     Breach  what,  anu  punlfhed  hoM , 

§ 

I.  CUrety  of  the  peace  is  not  Irohen  nLithctit  affray  viad*:,  or  lattery^ 
^  but  furety  de  bene  gerendo  may  be  hroken  by  a  number  of  People, 

and  by  their  hamefsy  &c.     Br.  Surety,  pi.  I  a.  cites  2  H.  7.  2- 

2.  But  it  was  held,  that  he  who  is  bound  to  the  peace^  ought    £110! 

to  demean  himfelf  well  in  his  behaviour  and  in  company,  not  th- 

I  ing 
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ing  any  thing  %uhich  Jball  be  a  Caufe  of  hreaking  cf  ihepeace^  ^^ 
putting  the  people  in  dread^  fray,  or  trouble  ;  and  fo  it  AitII  be  iii« 
tended  of  all  concerning  the  peace,  but  not  in  jnifdoing  of  other 
things  wkich  do  not  concern  the  peace.  £n  Surety,  pK  12.  cites 
2H.7.  2. 

3.  If  a  man  has  fued  a  writ  aeainft  one  direded  unto  the  (heiiffy 
and  the  fheriff  take  fecurity  of  him  to  keep  the  peace,  and  after-* 
^xrards  he  breaks  the  peace  againft  him  who  demanded  the  fame ; 
he  who  demanded  the  furcty  of  peace  (hall  have  attachment  agatnft 
him  who  found  this  furety,     F*  N.  B.  80.  (A). 

4.  And  upon  this  writ  the  plaintiff  fhall  recover  damages^  and 
the  defendant  fhall  ht  fined  for  his  contempt ^  if  he  be  found  guilty. 
F.  N.  B.  80.  (A). 


(F)     Cafes  relating  thereto. 


Br.PIedgM, 
pi*  17.  cites 


I.  ^^ReJ^afs  by  bill,  where  the  defendant  came  verfus  curiam  regis 
^  of  C«  &•  to  have  anfv)er  in  a  plea  of  land^  there  came  the 
defendant  and  affaulted^  'wounded^  and  menaced  him,  Jo  that  be  dur/t 
not  carry  his  charters  and  come  without  great  cofis,  in  contemptum 
regis,  contra  pacem  is^  ad  damnum,  &c.  &  tampro  rege  quam  pro 
feipfo  fequitur  by  bill  in  C.  B.  and  the  defendant  pleaded  not 
guilty )  and  the  defendant  was  compelled  to  find  pledges  of  his 
good  behaviour  and  the  peace,  and  that  he  (hould  do  nothing  to 
uie  plainti£F  privately  nor  openly,  by  himfelf  nor  by  others,  iccm 
Br.  Suretv,  pi.  11.  cites  30  AiT.  14. 

2.  In  furety  of  the  peace  againjl  a  prior  or  abbot,  he  himfelf  JhM 
he  bound  with  thefureties;  but  if  it  be  chanon  or  manh,  the  mreties 
only  fhall  be  bound  for  him.    Br.  Surety,  pL  9.  cites  36  H.  6.  aj. 

3.  Where  a  mxa  finds  furety  to  keep  the  peace,  and  has  day  menfe 
Pafeh£,  he  ought  to  appear  at  the  day,  though  the  party  who  de-* 
mands  the  peace  does  not  appear ;  otherwise  he  (hall  forfeit  hi^ 
bond  \  contra  in  a£^ion  between  party  and  party ;  the  defendant 
who  is  bound  to  appear  upon  capias  to  keep  his  day,  ttkiil  not  for- 

.  feit  his  bond  by  his  default,  if  the  plainti£F  does  not  appear  at 
the  fame  day.    at.  Surety,  pi.  10.  cites  39  H.  6.  26. 

4p  In  writ  of  privilege  at  London  out  of  B.  R.  Atjberifol  Lon^ 
don  rHurned  inter  alia^fhaUig^^sztyjfffiS  arrefled  for  furety  of  the 
peace^  and  therefore  he  who  toot  the  peace  was  demanded  in  ISank^ 
and  if  he  did  not  come  the  prifoner  fhwld  be  dif charged  of  the  farety 
of  the"  peace  \  hut  if  he  came  and  demanded  furety  tJljdit.  peace^  the 
furety  of  the  pe^ace  fbould  be  grant sd  to  him  in  Bank  ;  bist  tbejuretj 
in  London Jbould  be  difcharged,     Er.  Surety,  pi.  13.  citc$  2  H.  7»4l 


(G)     Pleadings. 


X.  "1117' HEN  a  juftice  takes  furety  for  the  peace,  it  is 
^^    ficicnt  to  fay,  that  L  N.  invemt  fufficientem  fecuri 


not  fu& 
ecuritatem  de 

r 

■ 

t 
I 


...^iiki'^M^ 


^urmtfe  ant  duo^oedion.  tn 

MCCy  vMoui  natmng  the  nanus  aftbefurety  and  their  fums^  but  he 
ougl^  to  name  their  names  and  fums.  Br.  Surety,  pi.  13.  citea 
t  H.  7. 4- 

For  more  of  Surety  of    the  Peace  in  general,  fee  OSoOd 
Se^at»iOUr,  &tippUcabit,  and  other  proper  titles. 


»m 


^ttrmife  anD  S^uggedton.  c  no 


(A)     In  what  Cafes  fuflBcient. 

ttCpHOUGH  no  procefs  be  awarded  againjl  the  hinges  debtor y  yet 
-*  if  be  be  prefent  in  the  Exchequer,  he  Jball  anfwer  to  the  king 
immediately  ;  per  Ludlow.  Per  Fitzjohn,  in  cafe  that  it  appears 
of  record  that  he  is  debtor  to  the  king,  then  he  fhall  anfwer, 
but  not  upon  furmife  or  fuggeftion  ;  but  there  he  fliall  come  by 
procefs.    Br.  Surmife,  pi.  26.  cites  40  AiT.  35. 

0-  Suggeftion  was  made  in  Chancery,  that  the  prothonotaries  of  Br.Sumiirr, 
the  king  bad  given  certain  land  to  R,  C,  grandfather  to  the  lord  C,  P'*  <>•  ^'**» 
that  now  is,  in  tail^  and  that  R.  father  of  the  lord purchafed  licence  aV/m.***" 
to  infeoff  certain  perfons  of  the  fame  land^  and  retook  to  him  and  Joan  cordiogly. 
bis  feme  in  tail,  the  remainder  to  his  right  heirs  ^  upon  which  fug- 
geftion iflued  fcire  facias  to  T.  M.  who  had  efpoufed  the  feme  ef  R, 
if  be  knew  any  thing  to  fay  why  the  kingfbould  not  have  re/lit ution  of 
the  iffues  of  the  land  during  the  nonage  of  the  heir^  luho  is  now  lord 
C.  in  ward  of  the  king  ;  who  came  anafaidy  that  the  fcire  facias  is 
wt  founded  upon  any  record  or  office  but  upon  fuggeftion,  and  tendered 
a  demurrer,  et  non  allocatur  ;  by  which  he  would  have  jfcaten  ad- 
vantage of  the  warranty  made  by  the  fgpflbf ;  but  it  was  /Satf j^r 
the  long,  that  becaufetbe  Iken^ftPsrriifjwed  tn  defceit  of  the  c/>?e,  he 
jui perceiving  his  right,  this  cannot  dircontinue  the  revenue  -of  the 
king,  and  therefore  the  king  fhall  have  the  w:vrd^  a;?d  the  nuftif 
iffues ;  and  ^^iward  the  baron  was  charged  of  ifTuss  ir.  right  of 
two  parts  qnd  difcharged  of  the  third  part  j  for  "Hic  has  thereof 
caufe  of  dower :  and  fo  fee  that  fuggclUon   or  information  fiiall 
fcrvc  in  lieu  of  an   office.     Br.   Surmife,  pL  30.   (bis)   cite^ 
40  AiT.  36. 

3.  Aful  if  the  land  tailed  tlie  reverfton  to  the  ling  be  recovered  in 

value  againfl  the  tenant  in  tail,  and  he  dies,  his  heir  within  sge, 

yet  the  king  (hall  have  the  ward  of  tlie  heir,    Br.  Surmife,  pL  30. 

(bis)  cites  40  AS.  36* " 

I  4.  la 


« 
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1 1 1  <g^tirmire  anb*  dugsefiiott. 

4.  In  trcfpafs  where  the  defendant  is  returned  in  ifflsef  upon  the 
(£ftrefSi  o  fnan  cannot  fumufe  that  he  is  deai^  and  pray  that  the 
proccfs  fhall  ccafc ;  but  tins  ought  to  come  in  by  the  rettttn  of  the 

Jheriffy  and  not  by  fuggeftion.    Br.  Sunnife,  pi.  15.  citca  22  E. 

4.  I. 

5.  In  appeali  the  defindata  eonfejjiid  the  felony  and  took  to  his 

clergy^  the  plaintiff  made  fuggejlion  that  he  was  taken  at  hisfrejbfmt 
in  Middlefexy  whereupon  the  court  wrote  to  Middlefex  to  in- 
quire of  the  freih  fuit  and  found  it,  and  he  had  reititution*  Bn 
Surmife,  pi.  21.  cites  2  R.  3.  13- 

C  ^'*  3     (B)     In  what  Cafes  fufficicnt  to  fuppOrt  Adions. 

J  T  $1.  fued  execution  upon  a  flatute^merchantj  and  writ  iffued  to 
^  *  extend  the  land,  which  writ  was  not  returned,  and  the  conufir 
came  2nd  f aid  that  execution  is  made,  and  prayed  venire  facias  upon 
audita  querela ;  and  it  was  granted  to  him  upon  this  furmife,  not- 
withftanding  the  writ  was  not  returned.     Br.  Surmife,  ph  11. 

cites  39  E.  3.  30. 

2.  If  an  obligation  is  made  by  two,  and  the  obligee  brings  a3ion 
cgcdnfl  the  one,  he  mayfurmife  that  the  other  is  dead  or  is  an  infant, 
or  is  a  feme  covert;  zuAfo  where  the  obligation  is  mzAttotioo^  and 
the  one  brings  the  aSHon,  he  may  furmife  that  the  other  is  dead^  or 
a  monk  profeffed.    Br.  Surmife,  pi.  20.  cites  32  H.  6.  30,  31. 

3.  Attaint  upon  confpiracy  brought  again/l  2,  and  the  one  pleaded 
not  guilty  J  and  the  other  pleaded  another  plea,  and  the  iffue  found 
againfl  both,  and  the  one  alone  brought  attaint,  and  afligned  the  falfc 
oath  in  all  that  was  faid  againft  him  where  they  found  damages  of 
100/.  again/l  both,  and  there  ihe  plaintiff  was  compelled  to  abridge 
Us  demand  of  the  damages,  fot  thofe  are  intire,  and  to  proceed 
with  his  attaint  of  the  principal.  And  there  it  was  argued  by 
divers,  that  he  may  mike  furmife  that  the  whole  execution  was  lew- 
ei  upon  him,  and  fo  to  maintain  the  attaint  alone  of  the  whole:  ct 
non  allocatur ;  for  it  (hall  be  intended  that  the  execution  was 
made  as  the  judgment  is,  and  as  it  is  fued ;  and  therefore  judg* 
ment  was  as  above,  that  he  (hall  abridge  his  demand  of  the  da- 
mages; quod  nota.  >>4j?^  ^^  ^^  feems  that  fuch  furmife  fhall  not 
ferve.    Br.  Svrmife,  plTirrkcs^^^BLik  30  &  35  H.  6.  19. 

4.  A  man  li^Il  not  have  writ  of  melius  inquirendum  upon  fur- 
mife.    Br  Suunif*;,  pK  17.  cites  F.  N.  B.  255. 

(C)     In  \vliai  Ccifcs  nifhcietit  to  luppo? •:  AAion in  a 

Foreign  County. 

1.  tN  quare  non  admiCt,  the  (lierifF  at  the  diftrefs  returned  the 

-*■  bi{hop  nihil,  by  which  the  plaintiff  faid  that  he  had  aflets 

;a  i.ondon,  and  prayed  diilrefi;  there,  and  had  it.     Br.-Surmifc> 

pi.  2.  cites  3  H,  4.  4. 

2.  .In 


!•  In  detinue  the  defendant  prayed  garnifhrnent^  and  had  it,  a 
mAiV/  wfr^  returned^  and  the  defendant  furmifed  that  the  garni/hee 
bad  land  in  another  county^  and  prayed  procefs  there,  and  had  it 
upou  his  furmife.     Br.  Surmife,  pi.  13.  cites  6  £•  4.  ii« 

(D)     In  what  Cafes  fuflScient  to  inforce  the  doing  a 

Thing. 

!•  I  F  the  tenant  in  ajjife  of  novel  dljfeiftn^  obtains  writ  to  thejuf 
^  tices  to  fend  it  into  B,  R.  and  the  Jujflices  deliver  it  to  the  tenant, 
and  be  retains  ity  there  upon  fuggeftion  the  plaintiff  may  have 
writ  to  take  the  body  of  the  tenant  to  deliver  the  record.  Br. 
Surmife,  pi.  4.  cites  i  AfT.  14. 

2.  Suggeftion  was  made  in  B.  R.  thai  J.  S.  was  indiEled  of   [  113  j 
f^onj  in  the  county  of 'D>  before  the  juflices  of  peace ^  and  ivas  im-- 
pri/oned  for  it  in  D.  ^nd  prayed  the  Court  to  fend  for  the  body  of  the 

record*  Knivet  J.  faid,  we  will  not  write  without  feeing  the  re- 
cord before  us,  but  you  may  have  writ  in  Chancery  to  remove 
the  body  and  the  record  before  us.  And  fo  fee  that  they  would 
not  grant  his  prayer  upon  fuggeftion.  Br.  Surmife,  pi.  10.  cites 
4t  Aff.  22. 

3.  Homine  replegiando  j  the  defendant  avowed  the  imprifonment 
nfibe  plaintiff  as  bis  villein  regardant^  Sec,  and  the  other  faid  that 
Jrani,  ice.  and  fo  to  iflue,  and  tlie  plaintiff  fuggefled  that  the  de^ 
fendant  bad  taken  his  goods ^  and  prayed  deliverance ;  to  which  the 
defendant  faid  nothing;  by  which  writ  iffued  to  make  deliverance^ 
and  the  defendant  took  exception  to  the  allegation  of  the  plaintiO', 
faying  that  this  is  a  count  without  original  \  et  non  allocatur ;  for 
it  was  faid  that  it  was  a  furmife,  and  not  a  count,  by  which  he 
had  his  goods  without  furcty  to  re-deliver  them  to  the  avowant, 
if  the  iffue  paffed  for  the  defendant.  And  per  tot.  Cur.  the  at- 
torney of  the  defendant  (hall  gage  deliverance  well  enough,  Br. 
Surmife,  pi.  1 2.  cites  5  E.  4.  8. 

4.  Matters  of  record  OM^t  not  to  ht  flayed  M^on  the  bare  fug- 
geftion or  furmife  of  the  party ;  but  there  ought  to  be  an  affida- 
vit made  of  the  matter  fuggefted,  to  induce  the  Court  jfl ground 
a  rule  for  ftaying  the  proceedings  upon  thejefiCr?..  •'UflHMNhSco. 
B.  R.)  For  the  law  favo»f«-nxTt'4fee-ftepping  of  ...c  ;^-f  .  jorags 
in  law,  except  there  be.  Vwiv  >/coi  c^uf'i  (or  i'  /*  f  1< 
tit,  Suggeftion. 


^  A 


(E)    la  ^hat  Cafes  iuflicient  to  inforce  the  doing  a 

Thing.     Pleading. 

I.  iN  debt  of  20  /-  upon  an  obligation^  the  defendant  pleadtd  acquit^ 

-*  tance^  that  the  plaintiff  had  acquitted  him  of  20/.  due  to  him^ 

fir  20/.  rent  bought  by  the  defendant  of  the  p/aintnf:  ard  therefore 

the  defendant /i/rmJ/J't/  in  fa^^  th.it  ike  plaintiff^  ^v:is  tVifcd  cf  the 


\ 


\   .    .     '     m 
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20  /.  rmt  in  D.  and  fold  it  to  the  defendant  for  the  20  A  nvhich  20I, 
is  the  fame  29/.  contained  in  the  obligation  of  which  the  acquittance  is 
made.  And  good  matter  in  inforcing  the  acquittance  j  per  tot. 
Cun  and  the  plaintiff  faid  that  he  fold  to  the  defendant  20  acres 
of  meadow  in  D.  for  the  20I.  for  which  the  obligation  was  made, 
abfque  hoc  that  the  obligation  was  for  the  20L  which  was  for 
the  20  s.  rent,  prill ;  and  the  others  e  contrai  and  a  good  tfloc, 
Br.  Surmife,  pi.  22.  cites  3  H/?.  i6. 


(F)     At  what  Time.     After  Judgment. 

I.  »  N  dower  the  tenant  confeffed  the  aiiiony  and  the  demandant  re» 
■■•  coveredy  and  after  the  judgment  the  demandant  furmifed  that 
the  baron  diedfeifedy  and  prated  writ  to  inquire  of  the  damages^  and 
had  it  after  judgment;  quod  nota.^  Br.  Surmife,  pL  i<i. cites 
14  H.  8.  25. 


[114] 


^nxpMast, 


Ihr.  Niiga- 
tion,  pi*  10. 
cites  S.  C. 


(A)     In  Pleadings* 

l.XpOrmedon  in  defcender,  and  counted  of  a  gift  mzde  to  one 
f  of  4^  reverfton  by  fine  in  taily  the  remainder  to  his  anceftor  in 
tailf  and  alleged  feifin  in  his  anceflor  by  force  of  the  tali,  and  con- 
veyed himfelf  heir,  and  the  tenant  prayed  that  he  fbew  the  fine^ 
becaufe  he  counted  upon  the  fine.  But  per  Hill  and  Hank,  he 
need  not;  for  he  has  ihewed  the  fine  executed;  and  therefore  it 
is  only  furplufage,  and  a  thing  to  which  you  (hall  not  have  an- 
fwer ;  and  fo  was  th»4M;ft„  opinipn^  Br.  Nugation^  pi.  4.  cites 
II  H.  4.  39. 

2.  Addition  of  executor ^  adminiflratoTy  carpenter^  &c.  on  the  pari 
of  the  plaintiffs  where  he  is  not  executor y  adminiftrator,  or  carpenter, 
or  if  he  be  named  J.  N.  of  D.  where  he  is  of  S.  this  is  only  fur- 
plufage,  whith  fhall  not  prejudice.    Br.  Nugation,  pi.  11.  cites 

9  H.  5-  5- 

3.  Contrary  on  the  part  of  the  defendant  in  a£):ion,  where  proc^ 
of  outlawry  lies  j  note  the  difference.  Br.  Nugation,pL  ii.  cites 
oH.  5-  s- 

quod  noa        -^ 

negatur.     Br»  Nugation,  pi.  1.  citci  9  H.  6.  i. 

JBut  novf  in  affien  where  procefs  ofwilavory  iiet,  he  ought  to  give  addidon  to  the  dcfenduit ;  ndltii 
ihall  not  abate  the  writ.  Contrary  on  the  pert  of  :bi  plaintiff  at  tbii  day  5  per  Piftw  SoL  Uw'j  quod 
ftoQ  nr^ttur.    Br.  Nugation^  ;1«  a«  cktci  9  H.  6.  i. 


0n  the  fart 
cf  the  plain- 
tiff or  dtftn- 
,dant  ihall 
abate  the 
writ  by  the 
9ommcn  U*a>\ 
per  Paftoa 
for  law} 


» 
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.A^ka  *i*{ftft  7*  ^'  ^^  4^p^  Wtff  toft  h  J,  N»  of  D,  and  tliere/bfe  ^as  difallowed ;  and  fo  fee 
tiut  furpluij^e  ih4ii  hurt  00  thcpvt  of  the  deitadant  foznetimcs.  Br.  Nugitioa>  pL  24.  cites  18  £«  4. 4* 

4-  Debt  by  J.  N.  adtmntftraioTy  &c.  or  executory  &c.  and  counts 
9f  a  duty  due  to  himfelfy  it  is  wcJl  \  for  this  word  executor  or  ad- 
miniftrator  is  nugation.     Br.  Nugation,  pi.  18.  cites  9  Hi  5.  5. 

5.  Entry  in  nature  of  aflife  of  a  dijfeijin  done  t6  his  father.     Ful- 
.  thorp  pleaded  aftio  non ;  for  your  father^  whofe  heir  yoU  are^ 
Infeojfed  us  in  fee  without  condition^  and  gave  coloui.      Newton 
uid  he  infeoffed  you  upon  condition,  &c.   and  for  the  conditioii 
broken  he  re-entered,  and  was  feifed  till  by  you  diffeifed ;  and 
held  a  good  plea  and  good  donfeflion,  and  avoiding,  notwith- 
fianding  that  the  defendant  alleged  the  feoffment  to  be  without 
condition ;  for  thofe  words  (ivifhout  condition)  are  void,  utilefs  the 
.  defendant  ciaitns  by  the  condition  to  have  the  land  by  the  perform- 
ance of  it  ;  by  which  the  defendant  faid  that  he  infeoffed  himftm" 
fly^  ahfqui  hoc  that  he  ihfeofied  him  upon  condition,  prout,  &ci 
Br.  Confefs  and  Avoid,  pi.  45.  cites  9  H.  6.  55, 

6.  Sdvendum  to  the  obligor  in  an  obligation,  is  fuiplufagd.     Br.  Br.  Obli^t^ 
Nugation,  pi.  19.  cites  4  E.  4.  'i°"»  pWt* 

cites  4  £■  4* 
29.  S.  PJ 
7»  Debt  againft  the  ptoiiofl  andfcholars  of  a  college  in  Cambridge ^ 

hecaufe  f.  M.  late  provofl^  predeceffor  of  the  defendant  y  and  thefcholars 

kjF.  their  fervanty  bought  2  bells  of  the  plaintiff  for  40  L  here  at 

London,  where  the  a^ion  i^  brottght,  which  came  to  the  ufe  and 

profit  of  the  college  afotefaid  s  and  after  T,  M.  nuas  removed  from 

the  provoftihip,  and  the  defendant  was  eleffed  and  made  provofiy  and 

the  defendant,  being  often  requefted,  did  not  pay.     And^  by  •  ^n  ^\^ 

ibme  jaftices,  the  buying  of  the  provoft  and  the  *  college  cannot  editions  of 

be  good}  nor  by  the  abbot  and  covent,  f  dean  and  chapter,  baron  ?/^®^.^. 

and  feme;  for  it  is  only  the  buying  of  the  dean,  provoft,  abbot,  buHt^feemt 

or  baron,  for  the  others  fhall  not  be  but  as' dead  perfons  in  mif.printed 

the  law.     And  by  fome  juftices  the  contraft  is  good,  and  (hall  ^^^"^"l^^} 

be  intended  the  bargain  only  of  the  provoft,  and  the  name  of  the  Agreeable  to 

ichohrs  is  not  but  furplufagc^  for  the  contraSl  of  the  provofiy  and  the  original. 

the  coming  to  the  ufe  of  the  college,  tr  the  effeEl  <f  the  matter.     Br.  ^' ^J.^'^'.J'' 

Coiporadons,  pL  53.  cites  5  E.  4.  70,  jl\\  il \ 

8.  Detinue  of  charters  againft  y.  Nifon  and  heir  of  J ^  N.  ani-  Cw/ra  h 
emsnted  rf iculment  made  by  the^pkinti^^J^^  who  faidy  ^fj^afhcir, 

that  he  is  fen  and  heir  of  W.  and  not  fon  and  heir  of  J*  N.     Per  or  hdetinut 
Moyle  ;  this  is  no  plea,  becaufe  it  is  of  his poj/effion,  ana  not  brought  agauift  hm 
•geinfl  him  as  A«V,  and  fo  it  is  furplufagc  ;  as  in  trefpafs,  de  fon  fjii.'"^'    '^ 
tort  demefne  is  no  plea^     Br.  T3favcrfc4)er,  &c.  pi.  235.  cites 
10  £•  4.  1 2. 

9*  Writ  of  entry  upon  5  i2.  2.  that  he  entered  into  fuch  landi 
nMch  N.  gave  to  him  in  tail  g  and  by  award  of  the  Cotrt  thofe 
words  (which  N.  gave  to  him  in  tail)  were  ftruck  out;  quod 
Bota,  for  furplufage.    Br.  Nugation,  pi.  15.  cites  15  E.  4.  24. 

10.  But  where  in  afftfe  of  rent y  if  the  plaintiff  makes  title  in  his 
plaint  to  a  rcnt'jchargey  the  defendant  Aall  anfwer  to  it ;  for  this  is 
joaifcrial.  Note  the  difference.  Br.Nugation^pl.  15.  cites  15  E.  4. 24- 


115  0utplufage. 

XI.  In  debt  upon  a  bondy  if  the  plamitff  counts  that  the  defendant 
made  it  when  he  was  of  full  age^  the  defendant  may  plead  nonage^ 
without  travetfing  the  full  age ;  for  this  is  not  material,  nor  ufual 
in  the  count*,  per  Littletou.  Br.  Nugation,  pi.  15.  cites  15  £• 
4.  24. 

12.  Surplufage  is  no  bar  nor  eftoppelL  Arg.  Godb.  '380.  in 
Brooker's  cafe,  cites  9  £.  4.  24.  7  £.  4.  19. 
Cro.lR.T«3.  13,  In  ^r^^f/}  the  plaintiff  declared,  that  the  defendant  vi  & 
P'-^'  ?'*^c''  ^^n^is  broke  his  clofe  and  entered  ;  and  blada  tritici,  &c.  concul- 
cl  accord*-'  ^avit  &  confumpfit,  nee  non  hcrbam  fuam,  &c-  pedibus  ambu- 
ingiy.  lando  conculcavit  &  confumpfit  continuando  tranfgrefQon'  prsed' 

quoad  depadurationemi  conculcationem,  &c.  herbae,  &c.     The 
plaintiff  had  verdift.     And   it  was  affigned  for  error,  that  the 
f\2Lmt\fl[  fuppofed  a  continuance  of  the  trcfpafs  in  depafluring  of  the 
grafsy  whereas  nothing  of  that  was  mentioned  before ;  for   the  tref- 
pafs  was  laid  in  conculcatione  &  confumptione  herbsc,  pedibus 
ambulando.     But  this  was  held  to  be  furplufage,  and  the  judg- 
ment was  affirmed.    Mo.  684.  pi.  944.  Mich.  32  &  33  Eliz.  in 
the  Exchequer-chamber.     Short  v.  Hellyar.* 
ftBulf.  174,         14*  When  a  man  meddles  with  a  thing  which  is  but  furplufage^ 
S.  P.  in        which  he  needed  not  to  do,  he  mujl  recite  the  fame  fubjlantially  : 
"fj'^b"''      otherwife  his  plea  will  be  vitious.     Per  Coke  Ch.  J.  Godb.  248. 
Cokcj'^and    pl«  345-  i"  Sir  Chriftopher  Heydon's  cafe,  cites  4  Rep.  Painter's 

that  if  he       cafe. 

commits 

any  contrariety  in  this  recital)  this  writ  fliall  abate  ;  and  faid,  that  to  this  purpofe  it  appears  at  larg^ 

in  PL  C.  84,  85.  in  Partridjjc  and  Crokcr's  cafe. 

15.  It  is  furplufage  for  a  plaintiff  in  trefpafs  to  make  a  title  to 
himfelf  in  his  declaration.  2  Bulft.  288.  Mich.  12  Jac.  Willa- 
mpre  v.  Bamford. 

\6.  An  aciion  of  trefpafs  brought,  and  a  continuando  of  the 
trefpafs  unt0  the  day  of  the  fuing  forth  the  plaintiff* s  original^  tg 
witi  the  20th  day  of  November,  which  day  was  after  the  fuing  forti 
of  the  original.  And  becaufe  the  jury  gave  damages  for  tlie  whole 
time,  which  ought  not  to  be,  it  was  moved,  that  the  judgment 
upon  the  verdift  might  ftay ;  but  by  the  whole  Court  the  videlicet 
was  held  idle^  and  judgment  given  for  the  plaintiff.    Brownl.  234. 

•  r  116  1  ^^^^*  ^3  J^^'     Forrei^v.  Headle. 

Brown).  I?.  In  ^r^j/f  for  takihg^hfs-fiorfej  the  defendant ^i^a^^J,  that 

435.5.  C.  y.  H,  wasfetfed  infee^  and  granted  a  rent,  &c.  for  which  he  dif- 
ftys  the  trained,  &c.  *  The  plaintiff  rep/iedy  that  before  the  grant  of  the  rent^ 
of  opinion,  ^'  ^*  was  feifedy  who  had  iffue  J,  H,  the  ^Ider,  and  J.  i/.  the 
tHa:  it  was    younger  :  and  that  he  devrfed  his  lands  to  his  jaid  2  fons  in  taH,  and 

thi^lttu^tc  ^^^^'^' »  ''"'*  ^^'""^  y-  ^'  ^*^  ^^"^S^  -^"^^  without  iffue  ;  and  that  J.  H. 
of  jeofails,  the  younger  had  ijfue  A,  H.  and  died;  and  that  the  faid  A.  H.  gave 
and  the  leave  to  the  plain  f  iff  to  put  in  his  lorfe,  abfque  hocy  quod  pr ad,  J.  tim 
terwistdlc  P^*^^^>  w/jjy^j/frf  infecy  prouty  is^c.  Upon  iffue  it  was  found  for 
and  judg-  '  the  plaintiff.  It  was  objefted,  that  here  was  no  iffue  at  all,  bc- 
mcnt  was  caufc  the  defendant  had  not  pleaded  quod  J.  H.  pater  was  feifed 
'iirctiff!'^  in  fee,  as  the  traverfe  was.  But  the  plaintiff  had  judgment  $  for 
'        '      though  pater  be  «tdded|  yet  the  wox4s,  without  pater,  bind  it  to 

that 
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that  pcrfon,  that  the  defendant  had  pleaded ;  and  that  (pater)  is 
but  John,  and  can  do  no  hurt,  efpecially  fince  it  may  ftand  true 
that  he  was  pater,  as  if  it  had  been  traverfed  abfque  hoc  quid  pra» 
^Btu  %  H,  gemrcfuSy  &c.  otherwife  if  it  had  been  abfque  hoc  quod 
prad.  W.  H.  which  could  not  be  taken  for  the  fame  perfon. 
Hob.  1 1 6.  pi.  144.  Trin.  14  Jac.  Blackford  v.  Alkin. 

18.  In  an  adion  of  efc«pe  againft  the  IherifF,  upon  a  mefne  Solndefct 
proccfs,  the  defendant  pleaded,  that  he  had  taken  the  party  upon  "P°"  '  ^*^ 
a  latitat;  and  that  in  bringing  of  him  from  Ifiin^ton pradi^o  he  orJ^^^" 
was  refcued,  and  fo  returns  the  refcue;  and  exception  taken  td  ihedefcn- 
the  (prxdicJo)  becaufe  there  was  no  IJlington  mefitioned  before.  <^*»'pl«*<l« 
But  Coke  Ch.  J.  held,  that  thfe  (pr«dia.)  was  furplufage,  and  idle^  The"?iafn. 
and  judgment  was  entered  againft  the  plaintiff.  3  Bulft.  198,  199.  tiff  rcpliw, 
Trin.   14  Jac.  Proby  v.  Lumley.  andfewout 

an  award 
that  the  deftrduKt  ficuld  pay  to  the  plaint) ft'  66 1.  at  the  houfe  of  the  plaintiff  tf^»^  Sevemai  pr^di£Ium 
«Dd  alliens  a  breach  in  non-payment.     And  exception  was  taken  to  the  pnediduni)  becaule  theie  waa 
W9  Sf^tMMjk  aux/:0nfd  bef&rt  j  but  rcroivcd,  that  the  praedi^kum  wai  vo'd.     But  the  plaintiff  had  judr- 

lr.c^t  rocwithftjnding.     Lutw.  561 .   Mich.    1 1  W.  3.   Lambert  v.  King&ford. S.  C.  cited  z  Loc4 

Raymond's  Rep.  1183.  Tiin.  4  Annae,  in  calie  of  the  Queen  v*  Mackarty  and  Fordenburgh* 

19.  J.  S.  granted  n  rent-charge  to  baron  and  feme ^  during  the  life 
ifthefvme^  The  baron  dies.  TYit  feme  JttrviveSf  and  takes  admi^ 
niflration  to  the  baron.  The  rent  was  behind  in  life  of  the  baron.  In 
replevin  the  defendant  made  conufance^  as  bailiff  of  the  feme^  <u 
adminiflratrix  of  her  baron^  fetting  forth  the  grant.  It  waa  ob« 
jeded  to  the  conufance  as  bailiff  to  her,  as  adminiflratrix,  when 
(he  was  intitled  by  furvivorfhip.  But  the  obje£):ion  was  over- 
ruled, becaufe  the  conufance  as  adminiftratrix  is  void,  idle,  and 
fuperfluous.     Brownl.  171.  Hill.  15  Jac.  Brown  v.  Dunry. 

ao.  Debt  upon  botidy  conditioned  to  pay  lol.  tm  the  14/A  day  of  ^">*J'549» 
Julji  the  defendant  pleaded  payment  on  the  14/Aday  of  July.    The  Mrchf^;^'' 
plaintiff  repUedy  that  he  had  not  paid  it  pradiSlo  14  die  Augufti^  quo  jac.  B.  R, 
eidem  folvcnd,  fitit.     The  jury  found,  that  he  paid  it  on  the  14th  ^*  ^'  ^f 
day  of  July.     Upon  a  writ  of  error  in  B.  R.  the  error  affigned  HaJi%*!  Bo- 
'was,  that  the  14th  day  of  Auguft  was  not  mentioned  before:  but  nythan.  But 
the  Court  held,  that  the  word  (Augufl)  is  only  fuperfluous,  and  ^y*»  '^"^ 
that  the  iffue  was  not  joined  upon  that,  but  upon  the  aforefaid  was*conw. 

14th  day;  and  fo  affirmed  a  judgment  given  in  C.  B.  Palm.  74,  75.  a  RoU,  • 

Hill.  17  Jac.  B.  R.  Halfie  v.  Bointon.  ST;  '^5; 

'  •'  Haife  ▼.  Bo- 

BJthan.  S.  C.  adjornatur.  Mich.  i7jaft*.,,..Bji^Jii«wrtague  Ch.  J.  and  Doderidge^  wcr^  of  opinion 
as  here;  but  Haughton  contra.  But  t*)ey  laid,  that  if  the  rcp.carion  had  been  i.-.n  fptvit  14  die  Au» 
If'fi'h  l€A»ing  out  the  word  (pr^d.iio)^  then  it  had  not  been  a  gcoo  ilTuc  joined.  AnJ  Dodeidge  J.  re- 
ued  much  vpon  llic  finding  of  the  jury,  bec^u'e  &^y  found  the  non  paynr>cnt  the  i4rh  day  of  Junei 
but  had  they  found  the  bi>r  payment  the  14th  da«  or  Auguftj  the  cafe  had  been  more  djbijul* 

21.  In  aSlion  upon  the  ftatute^?-  tithes  dt  viginii  ucns  terra*  for 

three  years  de  quibus  quidem  trigzfitn  otris.  no  tithes  were  priid, 

&c.     After  a  verdiA  for  the  plaintill'  it  was  mc»vci1  that  it  might 

be  amended  and  made  (viginti),  as  it  was  in  the  iinT:  part  of  the 

declaration,  and  as  the  truth  of  the  matter  really  was;  but  fince 

iJl  the  rolls  were  (viginti)  it  was  held  not  amendable,  but  it  being    [  1 17  T 

after  verdi^k  the  Court  thought  it  well  enough,  and  that  the  word 

(irigi/ita)  la  the  declaration  was  only  furplufage i^ior  de  quibus 
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ijutdei^  acris  is  well  enough,  for  it  cannot  be  intended  bvt  of  10 

acres.     Sid.  135.  pi.  9*    Pafch.    15  Car.  2.    B.  R.    Fanfliaw  ▼« 

Mildmay. 

$.  C.  cited         22.  The  di/lrln^as  againft  jurors  was  returnable  tres  Triti*  &c. 

hr  Powell  J.  pjji  prius  venerit  M.  Hale  miP  capital  baro^    &c.  on  fuch  a  day  ejuf». 

Jlep.  1*95!'    dem  tnenfis  Juniij  whereas  no  month  of  June  ivas  mentioned  befrre; 

Pafch.  9  w.  after  verdift  this  was  moved  in  arreft  of  judgment  as  a  difconti- 

iVnoUfon^  nuance.     The  Chief  Baron  and  the  whole  Court  held  that  the 

f.  Bli^^*^    word  (eJuCdem)  fhall  be  void,  and  the  word  (Junii)  (hall  be  inr 

tended  June   next  enfuingj    as  a  covenant   to  pay  money  at 

JMichaelmas,  fh.ali  be  intended  Michaelmas  next.     Hard.  330* 

pi.  4.  Trin.  1 5  Car.  2.  Anon. 

23.  E.  N.  the  adminijlrator  of  G.N.  brought  an  a£tion  of  debt 
upon  a  bond  due  to  the  inteftate,  and  fets  forth  that  the  adminif- 
tration  was  granted  to  him,  but  in  the  conclufion  of  his  declara- 
tion, he  fays,  profert  hie  in  Curia  literaSy  Istc,  prafato^  £5V.  G.  i/i- 
Jlead  of  prafato  jB.     The  defendant  pleaded  a  frivolous  plea,  and 
>ipon  demurrer  it  was  infifted  for  the  defendant,  becaufe  of  this 
variance  of  G.  inflea^  of  jB.     But  per  Cur.  (pracfato  G.)  are  only 
furplufagey  and  ihall  not  vitiate  the  matter  preceding,  which  was; 
fufficient  without  them.     And  judgment  wasgiven  for  the  plain-* 
tiflF.  2  Jo,  219.  Pafch.  34  Car.  2.  B.  R,  Nonne  v.  Maxey. 
t  Neif.  Abr.       ^ .    In' debt  the  plaintiff  declared  upon  a  bill  penal  of  60 1,  dated 
cites  s.  c.      I  May,  for  payment  of  i'>^L  on  i  Nov.  and  averred  that  the  fata  00  A 
outofLotw.  fuias  not  paidy  and  upon  demurrer  one  exception  among  others  was 
wii  held  to    ^^^^^  ^^  ^^^  declaration,  that  the  plaintiff  averred  the  defendant 
be  furpla.      had  not  paid  prsed.  fexaginta  libras,  when  the  word  (fexa^nta) 
f*S^  nvas  not  mentioned  before^  and  Yi^  fbould  have  alleged  that  thefaid  33/. 

pjere  not  paid;  for  otherwife  the  fum  penal  did  not  become  aue» 
and  yet  it  is  demanded  in  the  afiioD  ;  Curia  advifare  vult«  But 
the  reporter  fays,  quaere,  if  the  word  (fexaginta)  (hall  not  be 
jtaken  to  be  void,  and  as  if  it  had  not  been  alleged,  there  being  no 
fuch  fum  of  60 1.  by  the  bill  to  be  paid  upon  the  ift  Nov.  and  then 
it  is  all  one  as  if  he  had  faid  that  the  defendant  non  folvit  prxd^ 
libras  quas  folvifTe  debuit  fuper  praed.  primum  diem  Novembris, 
and  cited  feveral  cafes*  Lutw.  445.  45 o,  451.  Mich.  3  Jan.  %, 
feell  V.  Bolton. 

25.  In  debt  ifpon  bond  for  performance  of  covenants  the  plaintiff 
^ifii^fid  a  breach  generallyi.  jth^  defendant  demurred,  for  that  it 
is  (aid  (as  in  the  aforefaid  indenture  is  mentioned)  where  no  inden-^, 
fure  ivas  mentioned  before^  but  it  was  conceived  [by  fomebody,  but 
fays  not  by  whom,  but  only  tliat  I  conceiYe]  that  utile  per  inu- 
tile non  yipatur,  and  that  the  word  f aforefaidj  is  not  only  fur- 
plufagc  but  void,  as  the  viz.  was  in  nob.  169.  which  in  Stukelj 
and  Butler's  cafe  was  deemed  void.     2  Sid.  63.  Hill.  1657.  Jf.R* 
Longvily.Damport. 
1 43  not  find       26.  Trefpafs  for  an  aflauk  and  falfe  imprifonment  for  40  bouts; 
Judgment      the  defendant //ft7^<f^ /Art^/. the  plaintiff  was  Outlawed,  and  that  aj 
given  in  this  capias  utlagatum  was  profeciil^cd  againfl  4>r^diff  John  Fowler  (tbA 
tafs  is  men-  plaintiff)  whsrcas  his  true  name  ivai  Georze^  and  fo  luftifies  b?  vir-i 
ut^.ajQ.    ^Vteo*  awarrimt  ox^  a  cap\as  i^ipgatum,  a^d  upon  demurfer  tq 
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tVis  pka  the  defendants  had  judgment  \  for  the  plaintiiF  was  ^-  which 
named  tlirough  all  the  proceedines,  but  in  this  place  where  it  was  ^'*^'  ^*5«.caft 

*..-,  **.  ,»  r  J  -ft  i-n.-r        was  orucicd 

iaidj  that  a  capias  utlagatum  was  prolecuted  againlt  prdedidt  Jo-  to  be  argued 
hannem,  therefore  the  word  Johannes  ihall  be  rejeded  as  furplu-  h*^d,  but 
fagc,  and  then  the  plea  will  be,  that  a  capias  utlagatum  was  pro-  ^^*^-  '^* 
fecuted  againfl  praedi£k.  Fowler.      3  NclC  a.  262.  pi.  11.  cites  entcrcJ^n 
2  Lutw.  919.  Fowler  v.  Holmes  &  al'.  i  Lev.  428.  S.  P.  450.  thcprotho* 
S.P.Tdy.,8a.S.P.  .  ffii 

■r]piiBent  in  ten  termsy  it  it  probabk  it  was  never  argued  afterwards  ;  and  that  as  to  the  p^inc  here  no 
authority  was  cited.  And  as  to  the  books  mentioned  to  be  S.  P.  there  leems  fume  great  miftake. 

[    118   1 

27.  The  plaintiff*  declares,  that  he  was  feifed  of  an  ancient  s  ^<^'  ao6. 
watcrcourfe  and  mill,   and  that  the  defendant  being  conufant  If^s^'c^* 
thereof,  diverted  tie  faid  watercourfe  fo  that  it  could  not  flow  to  his  and  held  that 
mill  for  fo  long  time  in  certain,  eo  quod  molar e  mn  patuity  &c.  *^*  "^^^ 
After  verdift  for  the  plaintiff  it  was  moved  in  arreft  of  judgment,  bdng^ren- 
that  the  hindrance  of  the  grinding  is  defigned  to  be  the  git  of  the  Hbie,  no  da. 
adlion,  and  therefore  it  ought  fo  be  (hewn  exprefsly,  but  here  it  ^^^-^  ^^^^  • 
is  not  (hewn  intelligiby;  for  it  (hould  be  molcre,  which  fignifies  i'lnd'that 
to  grind,  but  molare  has  no  fuch  fignification.     Sed  non  alloca*  thededara- 
tur ;  for  per  Holt  Ch.  J.  &  totam  Curiam,  where  the  aS  implies  5j^°  '"^ 
a  tort  of  it/elf y  a  per  quod  is  not  necejfary  to  fupport  the  a&ion^  but  if^ha^^ut 
only  aggravates  the  damages.     Now  here  it  appears  a  tort  without  of  it  hid 
the  per  quod;  for  it  is  faid  that  the  watercourfe  could  not  flow  to  ^«nie''fo"t, 
his  mill,  and  therefore  it  is  good,  cfpccially  after  verdict.    Judg-  pbinriffha4 
ment  for  the  plaintiff.     Ld.  Raym.  Rep.  102.  Mich.  8  Will.  3.  his  judg. 
Richards  v.  Hill.  "*!"'• 


28.  The  plaintiffs  brought  quare  impedit  for  hindering  them 
to  prefent  to  the  church  of  Saint  Andrew's  Wardrobe  in  London, 
and  aver,  that  the  indowment  of  the  reftory  of  the  church  of 
Saint  Andrew's  Wardrobe  was  of  greater  annual  value  than  the 
indowment  pntdiSfa  vicarut  ecclefiz  of  Saint  Ann  Black-frier's. 
It  was  objected  by  the  defendant's  counfel,  that  the  plaintiffs  have 
not  made  a  fufficient  averment  as  to  this  point  *,  for  the  plaintiffk 
hare  averred  that  the  indowment  of  the  church  of  Saint  An- 
drew's Wardrobe  is  of  greater  value  than  the  indowment  (prae- 
di£lx)  vicaris  ecclefie  de  Saint  Anne's  Black- frier's,  whereas  no 
mention  was  made  of  any  vicarage  before^  to  which  this  relative 
word  (przdi^ix)  can  refer ■ftmA'^fe-rfljf^ndowmcnt,  which  is  a. 
fubftantial  part,  is  not  traverfable.    Bat  the  whole  Court  tefjlvcd, 
that  the  averment  was  fufficient,  for  they  would  rejeft  ihe  word 
(prsedi£l%)    as   furplufage.      Ld»  Raym.  Rep.   192.   &o.    Kill. 
9  W.  3.  Reynoldfon  v.  Blake  and  the  Bifhop  of  London 

29.  In  trcfpafs  the  plaintiff  declared  of  taking  cattle  at  Z>.  par- 
vumpritdiB.  \sfc^  It  was  objeftcd  that  the  declaration  was  il! 
bcoQufe  no  mention  was  made  of  D.  parvum  before,  and  there- 
fore it  is  a  declaration  of  a  trefpafs  in  no  place,  but  the  Court 
faid  they  would  rejeft  the  (prsediCk.)  ar»  furplufage.  Ld.  Raym. 
Rep.  23  7-  Trin.  9  W.  3.  Lambert  v.  Cook. 
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36,  In  ir^ppfs  of  taking  cattle  the  defendant  pleaded  a  leafefrm 
y.  S.  the  plaintiff  replied  a  former  leafe  fiill  in  being  to  him,  and 
iraverfed  the  leafe  to  the  defendant;  the  cl'^fendant  demurred  becaufe 
the  plaintiff,  non  traverfat  the  lafl  leaf,  fe'r.  The  Court  faid, 
that  as  to  the  word  (non)  fince  it  is  contrary  to  the  record,  they 
would  rejeft  it  as  furplufage.  Ld.  Raym.  Rep.  237,  238.  Trin. 
9  W.  3.  'Lambert  v.  Cook. 
i»  Mod.  2 1 ,  Indeh.  ajf,  for  money  had    and  received  by  the  defendant 

fccjrd»nc!y.   ^°^  ^^  plaintiff  ad  ufum  of  the  defendant,  and  verdiQ:  on  non  aff". 

• Ld.    for  the  plaintiff.     Held  on  motion   in  arreft  of  judgment,  that 

Ray  til  669.  thofe  words  (ad  ufum  of  the  defendant)  fliould  be  rejeJEled  becaufe 
cjrding^y.      xnfenGble  and  repugnant,     i  Salk.  24.  pi.  7.  Pafch.    13  W.  3. 

B.  R.  Palmer  y»  Stavely. 
5 Mod. 337.       32.  In  debt  brought  by  the  college  of  phyficians  exception  was 
s"  p'  d"^       taken,  that  it  was  faid  in  the  declaration,  that  the  defendant  by  the 
jiotapocar.    fp^^^  rf  fi  many  months  ante  exhibitionem  billa:,  fcilicet  the  23^  of  Au- 
—2  Salk.      gttf,  praElifed  phftc,  &c.  wliich  was  impoffible  *,  but  it  ought  to 
S^c  'h*  **       ^^^  ^^txi  from  the  23d,  &c.     To  which  it  was  anfwered  and 
b"  P."  df.c»     agreed  by  the  Court,  that  the  *ivords  ^i^d  of  Augufl  coming  in  after 
aot  appear,     a  fcilicet,  if  they  were  repugnant  to  that  which  went  .before, ^o/z/rf 
be  rejeEled,  and  then  the  declaration  would  be  good  for  fo  many 
months  ante  exhibitionem  billae.     i  Ld.  Raym.  Rep.  681,  682. 
Trin.  13  W.  3.  in  cafe  of  the  Prefidcnt  and  College  of  Phyficians 
V.  Salmon. 
[lip  ]        33.  In  error  of  a  judgment  in  C.  B.  the  plaintiff  affigned  the 
want  of  an  original,  to  which  the  defendant  pleads  a  releafe  vf 
errors  in  the  faid  judgment,  et  hoc  paratus  eft  verificarc  undc 
petit  judicium  ft  praedifius  the  plaintiff  breve  dc  errore  praedi&um 
profequi  aut  manutcnere  debeat  J5*  quod  idem  judicium  in  omnibus 
aff.rmetur^     It  was  objefted  to  this  plea  becaufe  the  conclufion  of 
it  prayed  that  the  judgment  might  be  affirmed,  whereas  it  was 
faid  it  ought  to  be  upon  the  eftoppel ;  but  it  was  refolved,  that 
the  beginning  of  the  plea  and  the  conclufion  of  it,  till  you  come 
to  thofe  words,  et  quod  idem  judicium,  &c.  was  proper  and  right, 
and  therefore  the  addition  of  thofe  words  {hould  be  rejedied;  and 
Powell  J.  faid  he  wondered  how  it  could  be  fancied  to  be  an 
cftoppeL     2  Ld.  Raym.  Rep.  1052.  Mich.  3  Annse.  Davenant 
V.  Rafter. 

For  more  of  Surplufage  in  genefaT;  fee  jabatetlltnt  tAWXXti^  - 

Si\:littz\nmu  iabotorpi  jKbsmtnty  %xialy  and  other 

prope-j  titles. 
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*Surttndar 
furfum  red' 
dido  pro- 
perly, is  a 
yielding  up 
of  an  eftatt 
for  life,  or 
years  to 

F  oJ.  494* 

him  tbat  hat 
an  immedi- 


(A)     f  Wbat  Per/ons  [may  furrender].     Good,  in 

refpeEl  of  their  EJiates. 

[i.    jF  J  t^o  joinienantSj  and  to  the  heirs  of  otie,  he  who  has^Jr  .te  eftace  in 

*  /ijfe  cannot  furrender  to  his  companion  for  the  joint  poffef-  wvcrfion  or 

Con  in  them.     22  H.  6.  51.  Curia.]  X^^nTte 

ctlare  for  life  or  years  may  drown  by  mutual  agreement  between  them.  Co.  Lit.  337.  b.— — .f  See 
(B)  — (C)  pi.  1,2,  •?,  4. 

X  S.  p.  Emt  in  fuch  cafe  tenant  in  ccmmcn  wuy,  M«.  388.  pi.  506.  Arg.  lA  Perrot*s  cafe  cites 
az  H.  6. 

If  I  irtfLoff  tW9y  habrnd*  to  them  and  the  beirt  of  the  one^  there  be  who  bas  franktenemetit  cannot  fur» 

tetBdei  to  ti  t  otter  by  r.aj\n  of  the  joint  fojfejfton  j  for  there  the  frank  tenement  lannot  merge  in  the  retrr^ 

JSan\  by  r6ifon  thai  he  who  has  the  fee  is  jointly  feifed  of  the  poflelflon  with  him  who  furreodered,  and 

«r  M  ni4  properly  a  furrender,  but  vfbere  be  %ubo  furrentUrs  gives  poj'ejfton  lo  hira  who  takes  by  the  fux- 

render.     Per  tot.  Cur.  except  Port.     Br.  Surrender,  pi.  13.  cites  at  H.  6.  51. 

[1.  Tenant  for  life  may  furrender  to  him  in  remainder  for  his  life^  Po'k-  f» 
for  his  cftate  for  his  own  life  is  more  high  to  him  than  the  eftate  ci^t^siaH 
for  the  life  of  the  leflee.     24E.  3.  32.  b.]  7.  n.and* 

fays,  tbat  in 
the  fame  manner  as  it  is  of  land  it  is  likewife  of  all  rents^  commonly  corodics,  &c.  mutatis  mutan/« 
dls,  &c. 

[3*  If  haron  and  feme  jointenants  for  life  are,  the  haron  may  well  It "  no* 

furrender  to  him  in  reverfion;  and  tms  fhall  bind  the  baron,  though  J^^*  ^ 

it  (hall  Mt  bind  the  tvife^  nor  fhall  be  any  difcontinuance  to  her  \  nature  of  a 

yet  this  is  good  furrender  during  the  life  of  the  baron.     Contra,  r»«"cn<i«  it 

17H.7.  Kdloway,  42.]  f^;^f^ 

the  eiiaie  for  term  ol  lite  \  which  cannot  be  here  for  the  intereft  of  the  feme  by  wordi  of  furrender* 

Kelw.  41.  pK  5*  per  Frowllce. 

Peek.  f.  6iz.  lays,  ir  is  a  good  furrender  during  the  coverture;  and  if  the  hulbind  dies  before  the 

w*»fc,  or  if  they  he  divorced,  <  jufa  preectnrraffuSf  the  wife  may  enter  and  defeat  the  furrender,  not- 
|«ithAacd  ng  that  he,  to  whom  the  furrender  was  made^  died  (eifed  of  the  land  in  his  demefne  a^  of 
htf  an<]  bis  beir  be  in  by  Jcfceut.  T^f  fafflS  i^^^  'T^  the  fui render  be  made  by  the  huiband  and 
•ife.  &c.  H  ^  120  ] 

4.  Scire  facias  to  execute  a  line  bv  the  heir  ol  li*  \vho  wa^.  in 
remainder  in  fee  bv  the  fine.  The  cafe  was,  thM  {itn  was  1.  vicci 
to  A.for  lifey  the  remainder /5  J.  in  taii^  the  rerirtiwiicr  iTifee  to  S* 
who  were  tJjree  krcikers;  and  after  ^.  furreudered  to  y*  J.nd  then 
S.  died  without  iffue^  and  after  f.  died  ^untbout  tj'fut;  and  ihe  plain- 
tiff brought  xhe.  fcirc  facias  to  execute  ihefiney  as  heir  of  S»  And  tlifc 
tenan/  jpleaded,  that  A,  after  the  death  cf  jf.  and  S»  entered^  que  rjlate 
he  haSi  and  fo  the  fine  executed.  And  Thorp  held,  that  the  fur- 
reader  of  the  eftate  of  A.  to  J.  was  only  the  ellatc  of  A.  and  thnt 

J.  had 
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J.  had  the  cftatc  of  A.  but  only  during  the  life  of  A.  and  that  if 
J-  had  died,  living  A.  quod  occupanti  conceditur,  which  feems 
to  be  a  great  error,  for  Finch  contra,  and  that  this  was  a  full 
furrender.  And  by  this  the  ejlaie  of  A.  is  merged  in  the  tail^ 
and  the  eflaie  tail  of  J.  executed^  and  his  feme  fliall  be  endowed  ; 
aind  that  J.  might  have  vouched  by  the  warranty  of  the  tail  in 
the  life  of  A.  and  therefore  the  plaintiff  made  another  anfwer 
to  the  pica  of  the  tenant  j  quod  nota.  Per  Thorp ;  if  A.  had 
charged  and  furrendered,  J.  fliould  hold  charged  during  the 
life  of  A.  wliich  feems  to  be  law.  Br.  Surrender,  pL  4.  cites 
24  E.  3.  9. 

5.  In  afiife  it  was  faid,  that  if  a  man  leafes  land  for  term  of  llfe^ 
and  after  grants  the  reverfton  to  J.  N,  for  term  of  life^  and  the 
tenant  attorns^  and  they  both  furrendir^  that  this  is  no  good  fur- 
render  to  him  in  reverfion  for  term  of  life.  The  reafon  feems  to 
be,  inafmuch  as  it  does  not  lie  in  grant,  but  by  deed.  But 
Grene  faid,  it  was  a  good  furrender  \  but  he  was  not  precife^ 
but  awarded  the  afFife  for  another  caufe  ;  quod  nota.  Br.  Sur- 
render, pi*  31*  cites  47  Aff.  46. 

6.  A  furrender  may  be  made  by  tenant  for  term  of  life  to  bim  in 
reverftony  upon  condition^  well  enough  ;  and  fo  it  was,  viz.  ren^ 
dering  renty  and  for  default  of  payment  a  reentry.  It  feems  that 
this  ought  to  be  done  by  deed  indented.  Br.  Conditions,  pi.  1^6. 
ptes  14  £.  4.  6. 

5- ^'  B»-  ^,  Where  2^  feme  has  a  leafefor  years^  and  takes  baron,  the  baron 

i7cS«*oh1  '^^y  8^^^  ^^  furrender^  or  forfeit  it,  but  he  cannot  charge  it;  but 

«.  52. the  law  ihall  charge  it  to  the  king  for  debt,    Br.  Surrender,  pL  44. 

i' 6  af"^*  cites  22  E.  4.  37, 

8.  In  writ  of  entry  It  was  agreed,  that  ^t  furrender  of  one  exe^ 
tutor  is  good  for  both;  quod  nota.  Quxre,  of  the  default  of  one 
executor,  upon  refceipt  after  plea  pleaded.  And  the  cafe  was^ 
that  2  executors  prayed  to  be  received  to  fave  their  farm  by  the  flatute 
of  Gloucefiery  and  after  the  one  made  default^  and  came,  and  would 
Aave  furrendered,  and  was  not  fuffered  \  for  the  Court  had  no 
warrant  but  to  record  his  default.  The  reafon  feems  to  be,  inaf- 
much as  he  is  not  party  to  the  original,  but  comes  a  latere  by  the 
refceipt.    Br.  Surrender,  pi.  22.  cites  21  H.  7.  25- 

9.  If  there  be  lejfee  j^-^ysars^^AzvAy  the  remainder  of  the  fame 
land  to  a  Jlranger  for  lifcy  tne^^remainder  to  another  in  fee^  and 
during  the  years  he  in  the  remainder  for  life  furrenders  to  him  in  fee^ 
it  IS  a  good  funtnder.     Perk.  f.  605- 

10.  Tf  :.  jole  ^uoman  feifcd  of  land  in  fee,  leafes  the  fame  to  a 
fir  auger  j or  Ufty  aud  takes  a  hufkandy  and  the  Icffee  grants  his  ejlatt 
unto  the  hnjhani^  th^8  ^8  no  iurrcnder ;  and  yet  the  huiband  is  feifed 
of  the  reveriiou  in  fee,  which  is  immediate  to  the  eftate  of  the 
IcfTee,  vi/.  in  tlie  right  of  his  wife,  and  not  in  his  own  right,  &c. 
Perk.  f.  622. 

Ow.  %i^  II,  Feme  tenant  in  tail  made  a  leafefor  yearSy  and\!titn  took  baron f 

P?(<-h.  j^jjj  jieji.    'f  Ij^  bfiron,  being  tetiant  by  the  curtefyy  furrendered  ta 

5  the 
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tit  iffiu.    It  wais  held  per  Curiam,  that  the  iflue  ihall  avoid  the  ^  £!»•  » 
Icafc.    Mo.  8.  pi.  30.  Pafch.  3  E.  6.  Anon.  t^^s'wf*' 

S.  p.  ezift!7»  Slid  feens  to  be  S.  C.  '  And  Dyer  doubted  whether  this  furreoder  be  good  \  becauft 
MMtot  by  the  cortefy  it  but  in  icverfion,  and  has  nothing  in  pofleffioui  and  it  is  dubious  how  he  caa 
farrcader.  But  Wefton  and  Brown  held,  that  he  may  furrender  \  for  a  term  or  franktenement  may 
\it  funendered  to  him  that  hath  the  e((ate  in  reverfion  or  ztmaindery  if  it  [there}  be  not  a  mefne  eftatc 
aa  tenant  for  life^  the  remainder  for  life,  the  remainder  in  fee ;  the  fiift  tenant  for  life  cannot  fur- 
render  to  him  that  has  the  fee.  But  the  great  point  was,  whether  the  ifliie  could  avoid  the  leafe  durinf 
the  life  of  the  tenant  by  the  curtefy  \  and  the  Court  held  he  could  not,  for  the  tenant  is  in  as  a  nur* 
chaibr..— .Dal  65.  pi.  zS.  S.  C. 

1 

12.  Surrender  cannot  be  made,  but  hj  om  that  is  inpoffi/pon.  S.  p.  aaiera 
Per  Dyer,  Dal.  32.  pL  17.  anno  3  Eliz.  Anon.  ^^^'^vLk 

S^  599>  And  therefore  if  Itjj^^e  fur  Mt^  or  for  jean  of  land,  be  oMfted  of  the  land  ij  a  firtmnir^ 

and  after  the  eoAery  and  before  hi«  encry,  ne  does  furrender  unto  his  leilbry  it  is  no  good  forxcnder  \ 
hecauie  he  has  bot  a  right  at  the  time  of  the  furrender*  &c.  Perk.  f.  6oo. 

So  if  a  woman  has  tttlt  to  have  dewer  by  the  common  law,  and  fke  furrendtrt  unto  bm^  ae4in§  whom 
fk  tmitt  U  baivt  Jower,  it  is  a  void  furrender.     Perk.  f.  6oo. 

13.  A.  leafesto  B.  for  21  years.  B.  makes  zaunder^Uaft  to  C. 
for  10  years,  and  then  &  granted  tie  rejidue  of  the  term  to  D. 

A.  leafes  to  £.  for  2 1  years  to  commence  after  the  determination, 
fnrrcnder,  &c.  of  the  leafe  to  B.  Afterwards  A.  grants  the  re^ 
verfion  to  J.  S.  C.  and  D.  attorned ;  and  afterwards  C.  and  D. 
furrendered  to  J.  S.  Per  Cur.  the  furrender  by  D.  is  good ;  for 
ina(much  as  ine  intereft,  which  D.  had  at  the  time  of  the  fur- 
render, was  a  reverfion  in  B.  after  his  grant  to  C.  and  there  it 
remained,  and  continued  in  its  nature,  as  to  that  point,  notwitL* 
{landing  that  by  the  grant  it  paiTed  in  another  manner  than  as  a 
reTerCon.  3  Le.  95,  96.  pi.  138*  Trin.  26  Eliz.  in  B.  R.  Gur« 
oey  ▼.  Saer. 

1 4*  Tenant  at  will  cannot  furrender.  Per  Gawdy  J.  Cro.  E.  1 56, 

tl.  39.  Mich.  31  &  32  Eliz.  B.  R.   in  the  cafe  of  Sweeper  ▼• 
Lan^. 

15.  A.  bad  ifonsy  B,  and  C— >^.  was  tenant /or  life,  remainder  Le.  176. 
to  B,  and  C,  fir  life*     C.  purchafed  the  reverfion  in  fee;  and  then  |*'  *5o« 
A.  and  B.  furrendered  to  C.  without  deed.     Per  Fenner  J.  the  fur-  coidingtyT 
render  is  void;  for  if  it  be  good,  it  muft  firft  be  the  furrender  of 

him  in  remainder,  which  cannot  be  without  deed  \  and  it  cannot 
be  the  furrender  of  the  firft  tenant  for  life  to  him  in  remainder, 
becaufe  there  is  no  word  of  furrender  between  them.  Cro.  E.  269. 
pi.  9.  Hill.  34  Eliz.  B.  R.  Perkins  :giJerkin8. 

16.  Tenant  hj  extent  may  farrender  to  him  in  reverfioii.  Per 
Vcntris  J.  2  Vent.  328.  in  cafe  of  Dighton  v.  Grecnviil^  cites 
4  Rep.  82.  Corbet's  cafe. 

17.  Bargainee  before  entry  may  (urrender,  aCigii.,  or  rt:leafe. 
Cart.  66.  Patch.  18  Car.  2.  C  B.  pej  Bridgr^dP  Ch.  J.  in  cafe 
pf  Geary  v.  Bcarcroft. 

1 8.  Surrender  of  leafes  (made  by  the  limitor  of  the  eftate)  to 
fj/Jy  que  trufi  (being  remainder-man  for  life  in  poiTcffion)  accord- 
ing to  a  power  referved  by  the  limitor,  .was  held  not  to  pafe  the 
eftate,  the  furrenderec  leaving  only  a  truft,  and  not  the  legal  eftate. 
Skin.  77.  Mich.  34  Car.  2<  B,  R«  Lady  Stafford  v.  Luellin. 
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Tp.  If  after  the  Uafe  and  releafe  executed  to  nuihe  the  tenant  to 
the  pracipe^  the  tenant  furrenders  to  the  reUafor^  this  is  void ;  for 
he  has  no  reverfion  for  the  furrender  to  operate  ,upon.  Fig.  of 
Recov.  50. 


C  1 22  ]  ( A.  ^)     The  Force  and  EffeB  thereof. 

'^  ^'  ^'        *•    P^^I^^^"^^^^  h  ^*^  tuarden  of  a  chapely  par/on,  prehen^ 

•"  dary^  or  fuch  Uke,  pending  the  writ,  fliall  not  abate  the  writ, 
by  the  beft  opinion  there ;  and  yet  fee  elfewhcre,  that  leafc  of 
the  party  who  refignS,  is  void  thereby,  Br.  Surrender,  pi.  27. 
cites  15  AfT.  8. 

a.  Where  the  tenant  for  term  of  life  furrenders  to  him  nvho  right 
tasy  or  the  tenant  to  his  lord^  the  iranktenemcnt  vefts  without 
livery;  per  Shard.  Br.  Surrender,  pi.  28.  cites  27  AfT.  37.  But 
contra  Hank.  12  H.  4.  21.  for  the  tenant  has  fee-fimple;  but  it 
appears  elfcwhere,  that  where  tenant  for  term  of  life  furrenders 
to  hini  in  revcrfion  or  remainder,  and  he  thereby  enters,  that  the 
franktenement  vefts  without  livery.     Br.  Surrender,  pi.  28.  cites 

27  Aff.  37*     .       . 

3.  If  the  king  gives  in  fee,  or  in  tailj  orforlifey  and  xht  patentee 
ieafes  it  for  years  j  or  leafes  or  gives  part  of  the  litnd  infee^  and  after 
furrenders  his  patent  by  which  it  is  cancelled^  the  leffee  or  donee  fhall 
not  by  this  lofe  his  intereft ;  for  he  may  have  a  conftat  out  of  the 
inroUment,  which  (hall  fcrve  him.  But  fee  now  an  aft  of  anno 
3  &  4  £•  6.  cap.  4.  thereof.  And  qusere,  if  the  common  law 
ihall  not  ferve  \  for  it  appears  in  libro  intrationum,  that  a  man 
may  plead  a  conftat.  Br.  Surrender,  pi.  51.  cites  13  R.  2. 
Br.  Briefs,  4,  Tenant  by  tlie  curtefy  and  the  heir  within  age  were,  and 
pl.^.  cites  ^jpjg  ^j^g  brought  of  rent  againft  them,  and  the  tenant  by  the  cur" 
tefyfurrendered  to  the  heir  pending  the  writ;  and  per  June,  he  (hall 
not  be  adjudged  in  by  defcent  as  to  the  plaintiff  to  abate  his  writ, 
becaufe  the  taking  ot  the  furrender  was  his  own  aft  j  and  if  the 
tenant  by  the  curtefy  had  charged,  the  heir  (hall  hold  charged 
during  his  life ;  per  Rolfe,  if  writ  of  entry  be  brought  agcnnfi  the 
heir  cfter  the  furrender  y  he  fhall  be  fuppofed  in  by  his  mother,  and 
not  by  the  tenant  by  the  curtefy.     Br.  Surrender,  pi.  24.  cites 

I  H.  6.  I.  - — "*.*,^«  « 

5.  If  :he  tenant  breaks  covenant  in  reparations^  or  fuch  like,  and 
after  furrenders^  and  the  lejfor  accepts  //,  yet  he  may  have  aftion 
of  covenant.     Br.  Surrender,  pi.  47.  cites  27  H.  6.  10. 

6.  If  te*iai-i  ii?  tail  of  the  gijf  of  the  king  furrenders  his  letters 
paierfsy  thi.^  ft-uW  not  ^^xti'igiafti  the  tail ;  for  the  inrollment  re- 
mains of  rtircord,  out  of  vhich  the  ifi'ue  in  tail  may  have  a  con- 
ftat, and  recover  the  tail,  in  cafe  of  The  Earl  of  Rutland,  by 
which  they  made  another  devift^,  that  the  king fhould grant  to  him 
the  feefimpie  alfo^  and  then  recovery  againfi  him  would  bar  the  tail: 
et  e  contra,  the  reverfion  being  in  the  king,  Br.  Surrender, 
fl.  51.  cites  T.  32  H.  8. 
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7.  A  {\xrTcnAcT  determines  the  intere/l  of  all  parties  but  oi  Jtran* 
gers.  But  as  to  theittfelves  it  is  determined  to  all  intents  and 
purpofcs;  per  Croke  J.  Het.  2i«  Mich.  3  Car.  C,  B.  in  cafe 
of  Sir  £dward  Peyto  v.  Pemberton,  cites  3  H.  6. 

8.  The  Court  held,    that  a  furrendcr  immediately  devejts  the  ^^:  ^^^ 
fflatt  out  of  the  furrenderor,  and  vefts  it  in  the  furrenderce  ;  for  ^  w.  ^'jtf. 
this  is  a  conveyance  at  common  la^,  to  the  perfe6lion  of  which  m  c.  B.  the 
no  other  aft  is  requifite  but  the  bare  grant ;  and  though  it  be  ^J^^j^ 
true,  that  every  grant  is  a  contraft,  and  there  muft  be  an  aftus  ch.  j.  anJ 
contra  aftum^  or  a  mutual  confent,  yet  that  confent  is  implied,     A  Powrll  and 
gift  imports  a  benefit,  and  an  aflent  to  take  a  benefit  may  well  be  hd^t^ttitc 
prefumed  ;  and  there  is  the  fame  reafon  why  a  furrender  (hould  eftate  did 
veil  the  eftate  before  notice  of  agreement,  as  why  a  grant  of  not  pafs  by 
goods  fhould  vcft  a  property,  or  fealing  of  a  bond  to  *  another  in  ^^^  ^^' 
his  abfence,  fliould  bb  the  obligee's  bond  immediately  without  for  this  they 
notice,     z  Salk.  618.  Hill.  9  W.  3.  B.  R.  in  cafe  of  Thompfon  rdiedupo» 
T.  Leach.  ^  f^^^^ 

pleadiDg  forrenden,  in  which  the  precedents  always  are  not  only  to  plead  the  furrender,  but  to 
plead  it  with  an  acceptance,  viz.  to  which  the  furrendcree  agreed,  unlefs  one  or  two  in  Raftall  $ 
Bad  divers  aathoricie«  %rere  cited  in  the  cafe  pro  &  con.  And  they  held,  that  after  acceptance 
it  fliall  not  be  fo  referred  to  the  making  the  deed,  as  to  make  it  by  relation  a  furrender  to  the  pre- 
judice of  a  3d  perfon,  as  to  deftroy  the  eilate  of  an  after-barn  fon.  But  Ventris  J.  held,  that  the 
eftate  veftcd  immediately  by  the  making  the  deed  of  furrender,  byt  to  be  devefted  by  refufal  of  the 
fiinenderBe  afterwards  to  accept  it,  buttlut  till  fuch  refufal  the  eftate  is  in  the  furreoderee^  but  that  if 
it  flionld  not  veft  by  the  delivery,  yet  by  acceptance  after  it  (hall  be  by  relation  a  furrender  from  the 
firft,  and  fo  deftroy  a  contingent'remalnder  of  an  after-born  fon  \  and  that  this  relation  does  no  wrong 
to  a  3d  pcf£>n,  becaofe  fuch  fon  was  not  in  e/Te  at  the  time  of  the  furrender.  But  judgment  was  given 
accocdJAg  to  the  opinion  of  the  3.  Whereupon  error  was  brought  in  B*  R.  and  Hill.  3  W.  &  M.  the 
judgment  given  in  C.  B.  was  affirmed'  by  the  whole  Court.  After  which  error  was  brought  in  the 
Hoofe  of  Lords,  and  in  December  1692,  upon  hearing  of  the  judges,  who  were  all  of  opinion  as  before 
csttpt  Atkins  Cb.  B.  then  prolocutor  of  the  Houfe  of  Peers,  the  judgment  was  reverfed  by  the  lords» 
Atkins  and  Ventris  concurring  with  them.  2  Vent.  198  to  2o<).  S.  C.  with  the  argument  of 

Yentris  J.  at  large. 3  Mod.  296.   S.  C.  argued  in  B.  R.  op  the  writ  of  error,  and  the  judg« 

mcnt  amrmed  there  ;  but  fays  that  in  4  W.  &  M.  it  was  reverfed  in  the  Houfe  of  Lords.  Show. 

%^,  Mi^«  3  W.  ft  M.  S.  C.  argued. Carth.  211.  S.  C. 

The  cafe  in  HilU  9  W.  3.  B*  K*  was  upon  another  eje^ment  brought  afterwards  by  the  fame  plain- 
tiff againft  the  fame  defendant,  in  which  the  queftiun  was  upon  the  furrenderor^s  being  alleged  to  be 
aoooconspas ;  and  that  being  found,  the  furrender  was  adjudged  void.  See  Carth.  435.  Comb.  438. 
46s.  And  upon  error  in  the  Houfe  of  Lords  upon  that  judgment,  the  fame  was  affirmed..  See  3  Mod. 
301.  311.  Show.  Pari.  Cafes,  150.  Ld.  Raym.  Rep.  313.  316.  S.  C.  and  2  Vent.  20S.  Co- 
BiyBS*s  Rep.  45.  S.  C.  but  imperfeA.     Adjornatur. 

Ic  appears  by  Carth.  211.  that  after  making  the  furrender  in  quellion,  the  furrenderor  continued  in 
pofleffion,  as  before^  for  5  years,  and  the  furrenderec  knew  nothing  of  the  deed  till  5  years  after  the 
carecuuoD,  and  then  it  was  confented  to,  and  not  before,  within  which  5  years  the  after-born  fon  (who 

wastbepluntiff)  was  bom. 3  Mod.  296.  nr.uch  to  the  fame  purpofe.  ■■  3  Lev.  284.  fays,  he 

Aaar  nothing  oi  it  till  5  years  after  the  birifa  gf  tV'*<''^  '  *  C  1 23I 

(B)     JVhat  Eftate.     [And  to  whoi?!.]  See  (C). 

Ti.  HP  HE  very  tenant  cannot  furrender  to  ih  lorcL     ii  H.  4.  $.•"';  5'" 

1  'xT  I'll  k  n^  r-  r?     Conrcffion, 

*    21.     13  H.  4.  13.  adjudged.     50. M.  1.  Contra^  49  is.  p|^  ,^  ^-^.^ 
3.  c.    27  Aff.  37.]  12  e:  4. 

'  ao,  21. 

[2.    The   very  tenant  of  the  king  cannot  furrender  to  him.  S^c  (L.  3). 
Conira,  50  Aff.  i.j 

[3.  An  eftate  j^r /^  may  be  funendercd.  49  E.  3.  5.  13  H. 
4. 13.  K  50  Afl;  1.] 

[4-  If 


li^  ^urrenbet 

Pctk.  pU  [4.  If  ttnaftt  in  tail  dtfcontinues  infee^  difcontmuft  cannot  filtretl. 

StL' I'oH,   **^'  '^  '*^  J^  '^  '*''•    Contra,  34  Aff.  a.  adjudged.] 

4*  ax.  and  \^AS.  iz« 

Br.  Sorren*       f  ^,  [n  a  precipe ^  or  other  aftion,  where  the  land  is  demanded^ 
ci^S.*C.     *^^  tenant  who  is  feifed  in  fee j  may  furrcnder  in  pais  the  land  to 
the  plaintiff  without  livery  \  for  he  does  this  by  the  commaad  of 
the  writ.    27  Aff.  37.] 

6.  Where  a  man  leafes  land  for  term  tf  years ^  the  remainder 
over  for  life^  the  remainder  over  in  fee^  or  referving  the  reverfiou^ 
there,  he  in  remainder  for  life  may  furrender  to  him  in  reverfion^  or 
to  him  in  remainder  infee,  and  the  eftate  for  term  of  years  is  no 
impediment ;  for  though  this  cannot  give  the  poffeffion  of  the 
land,  yet  it  gives  the  poffeQion  of  the  franktenement,  which  is 
in  the  thing  which  was  furrendered.  Br.  Surrender,  pi.  55.  cites 
S  E.  4. 
£  1243  7*  ^  furrender  of  a  leafe^  void  on  rnn-fayment  according  to  co* 
venant,  is  no  furrender.  Per  Manwood,  2  Le.  143.  pi.  178,  33 
Eliz.  in  the  Exchequer,  in  Sir  Moyle  Finch's  cafe. 

8.  Interejfe  termini  cannot  be  exprefsly  furrendered.  10  Rep. 
67.  b.  in  cafe  of  the  Church^wardens  of  St.  Saviour's,  Sooth- 
wark,  cites  37  H.  6.  i6. 
8.P.byHoIt  p.  An  eflate  at  wUlof  lands  between  common perfons  is  not  a  fur- 
cSo.'s^c?'  ^^cierable  eftate ;  becaufe  it  is  at  will  of  both  parties,  and  either 
— I'saik/  party  may  determine  his  will,  without  the  formality  of  a  func»* 
565.  s.  c.  der ;  and  therefore  there  is  no  furrender  at  all  in  law  of  an  eftate 
H^t  (^  J.  *^  ^*^  between  common  perfons.    Per  Holt  Ch.  J.  12  Mod.  79* 

Trin.  7  W.  &  M.  in  cafe  of  the  King  v.  Kemp. 
Climb.  334.  10.  But  when  the  king  grants  an  office  at  ««//,  that  is  not  at 
s^SauTsec.  ^^  ^^  ^^  ^^  parties ;  it  is  only  at  the  will  of  the  king  to  de« 
8.  c.  '£re  termine  the  intereft  in  the  oiBce  that  grantee  holds  of  the  kiif  , 
2«ht  to  bt  without  any  furrender ;  for  if  it  be  an  o^e  of  trsiAfor  the  pr^ 
fheihi£di'  ^  ^^^  ^'^Z^  ^^  ^^  punifhable  by  fine  for  refuial  of  it,  and  of  that 
€Urtiwmitr  M  cannot  dtoefl  himfelf  without  an  aBttal furrender^  thoudi  it  need 
'*27*^»  not  be  proved.  So  it  was  done  by  2  chief  juftices.  Hale  and 
4tftihuJ^»  Pemberton,  who  had  an  eftate  at  will  in  their  offices,  and  made 
rmder^  an  a£iual  formal  furrender  ^  deed  enrolled  in  Chancery.  Andtf 
USwIbk,^  the  king  determines  his  pleafure,  it  muft  be  by  writ  of  £fchafff 
be  furceafct  under  the  great  feal^  or  byxQJiftituting  a  new  perfon.  1 2  liod#  79. 
•o  aecvte     Trin.  7  W.  &  M.  in  cafe  oftKe  King  v.  Kemp. 

bitofice 

witbout  facb  a  dtfcbaige;  and  it  vrai  lb  done  in  the  cafe  of  Hide  and  Ha]e»  Cbief  JnftSceiy  wbo 
a&oaUy  faneadered  their  officea  ot  chief  joftice,  and  had  a  discharge  under  the  great  kaA,  Pto  HolV 
Skia.  581.  in  cafe  of  the  Kioj  v.  Ke»p.      ■      a  Salk.  466.  pi.  i.  S.  C.  *  F.  per  Cor. 


See  (A)  (Bj.  (B.  l)       To  ^bom. 


Stlftw 
nea«r« 


i,  TF  two  are  feifed,  and  leaf e  for  term  of  yearSf  and  after  the  t^ 
^    nam  fnrrendtrs  to  the   onei  this  is  a  goo^   fenrendef, 


t 

( 


and  thereby  both  may  enter.    Br.  Surrenderi  pi.    ^4.  cites  26  jKM,  «rf 

E    Q     itf.  M^fir^ifi. 

«**.  3-  *"•  ^  and  the  //- 

nm  fir  lifi  jMrrtndtrt  to  the  one^  this  is  good  to  both,  and  the  other  nay  enter.     Br.  Suncndet^ 

pi.  39.  cites  5  £•  4*  4.  S.  P.  But  Brooke  fays,  it  fecms  to  him  tiiac  he  may  grant  hiscftatcto  th« 

oXf  and  die    other  cannot  cater.      Br.  Refervation,  pi.  48.  cites  5  E.  4.  4.  S.  P.   Pedu 

f.6i5«    But  if  the  ieilee  for  life  hz%  furrendered  the  lands  unto  both  the  lefljrt,  or  to  otit  of  them  fir  xo 

yiort,  the  iiune  ihall  not  take  eft  A  by  way  of  furrender  }   for  then  tbtre  remamt  an  interefl  in  the 

htSktj  vthkb  it  as  €1  mean  rauinitr  htHvuu  the  efiate  which  it  furremdtrtdf  und  tbdr  rtvcrpon,  l&Cm 

Perk,  f*  6j  5. 

1.  Particular  eftates^  2%  for  life^  or  for  'jearsy  may  be  furrcndered  ^^  •  «»» 
|9  feiw  twAtf  Atf/  /^^  immediate  remainder  or  reverfion  to  the  particular  ^^/^^ 
cftate  iVr  Ins  own  right ;  if  the  eftate  in  remainder  or  in  reverfion  t.  K.  of 
be  fuch  an  eftate,  nvherein  the  particular  ejlate  may  be  drowned^  un-  ^ e»^tain  lan^ 
lefs  he  who  furrenders  had  a  joint  eftate  in  the  freehold,  or  in  Jp^/JJ^* 
the  term  for  years,  with  him  to  whom  the  furrender  is  made  ^  tbem,  and  m 
and  in  other  fpeciai  cafes,  &c.  Perk.  f.  5  84.  i?*  *''"  af 

/•  A.  and 
'.  5»  jMrremdtreth  bis  rjtatt  stnto  T»  K*  it  is  a  void  furrender  $  notwithftanding  that  J.  S«  had  that  free, 
gld,  and  T.  K«  )iad  a  fi^e  cxpedant  to  be  executed  in  pofTeflion,  immediately  after  the  death  of  J.  S« 
And  tfaereafon  is,  becanfe  that  T*  K.  had  a  joint  pofleflkn  in  the  freehold  with  J.  S*  and  every  jaiaft 
tenant  is  fcifed  of  the  whole  $  fo  that  tbejurrendtr  cannot  be  tbt  cauft  tbat  be  bas  tbe  fojj'ejion  «^  «iy 
fart  of  tb*  land ;  and  alfo  his  eftate  cannot  drown  in  the  eftate  of  T.  K.  for  either  of  them  has  a^ 
<ft]te  of  freehold  In  pofteffion,  in  and  through  the  whole  land.  Perk*  586.  cites  iz  H.  6.  Sur.  6« 


I. 


3.  It  has  been  holden,  that  an  eftate  in  fee  of  lands  or  tene- 
ments may  be   furrendered  by  the  tenant  unto  his  lord,  who  has 

caufe  to  have  an  aSlion  of  cejfavit  of   the  fame  land.     Quacre«    [  125  1 
Perk*  f.  585.  cites  H.  13  H.  4.  f.  lo. 

4.  If  donee  in  tail  of  a  rent,  tie,  Jiirrenders  his  eftate  to  his  donor 
who  has  the  reverfion  of  the  fame  land  in  fee,  it  is  a  void  furrender. 
PeriL  £  590.  cites  I2  H.  7.  11. 

5.  If  J.S.  makes  zlea/efor  lifi  of  land  to  A.  the  remainder  of 
the  bmealand  to  B.  for  years,  and  A,furrenders  his  eftate  to  B.it 
cannot  take  effi^  as  a  furrender;  becaufe  an  eftate  for  life  canmi     ^ 
drown  in  an  eftate  for  years.     Perk.  f.  589. 

6.  One  termor  cannot  furrender  to  another  termor^,  per  tot*  Oro.E.y7|. 
Car.  Le.  303.  pi.  420.  Trin.  30  Eiiz.  C.  B.  in  cafe  of  Pory  y.  ^'^i"^** 
Allen.  ^^        ' 

7.  Leffeefor  20  years  makes  a  leafefor  10  years.  The  ad  leffcc  PerGawdjr 
cannot  uirrender  to  the  firftj  for  10  years  cannot  be  drowned  in  h^^^^tt 

_^        _,  ••■r.i.  i^i"      •  /•       r  T»  All  wconveyBia 

ao.    Cro.  £•  173.  Hill.  32  £liz.  m  cafe  of  rorey  v.  Allen.  inter^ft,  but 

aoCitadrow» 
the  eftate.    Cro.  H.  5(^2. "TrmT  35  £liz.  B.  R.  in  cafe  of  Hiigheiv.  Rofaocham. 

8.  A  furrender  of  a  leafe  cannot  be  but  to  him  thvc^  .:jj  the  ^\^* 
immediate  reverfion,  as  an  underlie/fee  for  part  of  the  term  cannot  jj^^\'  p^ 
furrender  to  the  firft  lefibr.   Arg. Vent.  359.  Hill- 33  &  34  Car.  2. 

B.  R.  in  cafe  of  Moor  v.  Pitt. 


(C)  What  Thing  or  Eftate  they  may  [furrender].    ^J^S^l^J^> 

(M)  CK). 
£U  T  RSSEEfor  years  leafes  to  lejfor  part  of  his  land,  he  may 

*-*  fiUTCtulcY  thfrefulue^  Iqx  it  is  reverfion.    %^  £»  4.  13.] 

it.  One 


\ 


^^Jki\mLJ 


12  S  ©urrenUer. 

^oof  jpin-  [2.  One  jointenant  ii^fee  cannot  furrcndcr  to  his  companion.  40 
f^ktc°i!e-  E*  3-  4'-  Curia  admitted  contra,  (But  it  feems  that  the  book 
menr,  or  of   ihall  be  intended,  that  it  (hall  enure  as  releafe,)'] 

a  leafe  for 

jctfs.    See  Perk.  pi.  584. 

[3.'  A  devifee  of  land  till  a  certain  fum  he  levied  may  furrendcr  it, 
yet  he  has  not  any  cftate,  but  only  a  chattel,  fcilicet,  the  percep- 
tion of  the  profits.     4  Rep.  82.  b.  Sir  Andrew  Corbet's  cafe,] 

S.  P.  and  C.       [4.  Tenant  hyjlatute  merchant^  Jlaple^  and  elegit^  may  furreoder. 

Ven"jj.     4  Rep-  82.  b.  Sir  Andrew  Corbet's  cafe.] 

%  Vent.  328.  in  cafe  of  Dlghton  ▼.  GreenvllU 

S.  P.  for  [5.  A  leafe  for  years  to  commence  at  Michaelmas y  cannot  be  furrcn- 

hiSfin^pof"  ^^^^^  ^f^^  Michaelmas,  22  E.  4.  37.  4  H.  7.  10.  b.  Perkins, 
feffiontiii      f.  601.     D.  35  H.  8.  58.     Contta,  37  H,  6.  18.]  1 

Michaelmas^ 

Borthe  leflor  has  not  reverHon  before,  but  is  pofTr-fTod  of  the  demefne;  but  grant  of  it  before  Michael- 
mas  is  good.  Contra  of  releafe  made  by  the  iedbr  to  the  leffee  before  Michaelmai.  Br.  Surrender, 
pi.  43.  cites  20  £.  4.  13.  Per  Brian  and  Nele  J. S.  P.  Perk.  f.  601.— ««»S.  P.  Br.  Surren- 
der, pi.  98.  cites 4  H.  7.  10.  per  Keble  and  Rede.  S.  P*  Co.  Litt.  338.  \,  But  though  in  fqch 
cafe  a  furreoder  in  deed  is  not  good  before  Michaelmas,  yet  if  before  Michaelmas  be  takes  a  new  leafe 
for  years,  either  to  begin  presently  or  at  Michaelmas;  thi&  is  a  furreoder  in  law  of  the  former  leafe.--«M 
S.  P.  By  Coke  Ch.  J.  6  R^p.  69.  b.  in  Sir  Moyle  Finch's  cafe,  and  cites  37  H.  6.  17.  b.  t8.  a.— 
S.  P.  10  Rep  67.  b.  in  the  cafe  of  the  Churchwardens  of  Saint  Savtour*s,  Southwark,  cites  37  H.  6. 16. 
Debt  upon  a  Uajefor  ytars  made  at  LammaSf  to  commence  at  Michaelmas  next,  to  endure  for  ioyeari 
rendering  rent-,  the  rent  was  arrear,  and  the  lejpir  brought  debt,  the  defendant  pleaded  another  leafe  the 
next  day  to  commtnce  at  the  fame  Michaelmas  for  fuch  a  number  of  yean  upon  condition  broken  of  the  part 
9f  the  plaintiff  \  and  fo  the  fecond  leafe  void,  and  a  furrender  of  the  firft  ;  and  fo  both  ieafes  void.  And 
jwr  Moile  and  Davers,  it  is  no  furrender,  becaafe  it  was  made  before  that  tbefirfi  leafe  commenced ;  but  if 
the  fecond  leafe  had  been  after  the  iirft  leafe  commenced,  this  had  been  a  furrender  j  *  but  per  Prifot,  ail 
is  one;  but  22  E.  4.  37.  contra.per  Prifot ;  for  a  furrender  gives  pofleffion,  which  cannot  be  before  the 
firft  leafs  commenced,  and  he  grimed  that  releafe  is  not  good  before  Michaelmas,  nor  the  leiTce  {ball 
not  have  trel'pafs  or  ejedtione  firmc  before  it.     Br.  Sorxendery  pi.  21.  cites  37  H,  6.  17. 

•[126]  • 

[5.  A  man  leafes^ir  years,  leffee  cannot  furrendcr  before  entry^ 
Contra,  22  E.  4.  37.] 

[7.  But  in  fuch  cafe,  if  leffor  waives  thep^effiofi,  the  leflec  may^ 
furrender  before  entry,     rerkins,  f.  603.] 
Bt.  Surren-        [-3.  jf  /^^  for  years  lea/es  to  the  lejfor  part  of  his  term,  and  after: 

* J^l^^'  furrender s  the  reverfton  of  it,  the  rent  is  gone*     20  E.  4.  13.] 
F0I.495.         [9*  If  there  be  /j^^^^  j^^/jt/ rendering  rent,  and  leffor  grants 
\»  'm^m  mJ  thc  rent  to  another  ^  and  after  accepts  furrender  of  the  leflee,  yet  the 
cites  14 E. 4.  rent  continues  to  the  grantee*^  ^20  E.  4.  13.  b.] 

V.  per  Brian.  -----  . 

S.  P-Br.  .  10,  In  d' vers  places  there  id  a  cuftom,  that  the  frankfenant 
a.^citesiH!  ^'^^  hfe:f:dinfeey  when  he  will  alien,  (hall  come  into  the  court  and 
6.^$.v/htre  furrerdi.'*  ths  la?^d,  Br.  Cuftoms,  pi.  17.  cites  14  H.  4,  i.  per 
itisadmitted  Hank   \,  .  ' 

a  good  cuf- 
tom to  forrciidcr  the  fr.^nrti^rcmcnt— — -Though  it  be  incident  ^o  theeftate  of  a  copyhold  to  pafs  hj 
futicnUer,  yet  fo  forcible  ik  cnAom^  that  by  it  a  treehold  may  pafs  by  furrender.     Co.  Litt.  60. 

^s  where  a  1 1.  A  furrender  is  good  of  a  thing  of  which  there  is  n^  revetfton^ 
TenufaT-    ^^^  Coningfby.     Br.  Smrender,  pi.  16.  cites  14  H,  7.  %. 

tber  for  term  of  Ife  out  of  hj«  <3n  1,  tlie  gi-?nwe  may  furrender,  and  yet  the  gnnCor  hits  no  reveifioa  oft 
the  rent.     Br.  Surrender,  pi«  \  6.  citts  14  H.  7-  %. 

6  12.  A 


I  a.  A  right  cannot  be  furrendered*    Co.  Litt.  338.  a.  *i?'5^°?** 


of  Moor  ▼•  Pitt.    ■     Right  nor  condition*  cannot  be  given  or  determined  by  furrender^  but  by  re. 
hitt.    Cio.  J.  36.  Trin.  2  Jac.  B.  R.  Hull  v.  Sbarbrouk ;  and  cites  4  Rep.  15.  b.  Kite  ▼.  Quinloa. 

13*  Though  z  future  inter  eft  cannot  properly  be  furrendcred, 
yet  it  may  be  merged,  Arg.  2  Roll.  R.  171.  in  the  cafe  of  Price 
T.  Butts,  cites  37  H.  6.     21  H.  4. 

14.  Dignity  of  peerage  cannot  be  furrendcrcd. .  Show.  Pari. 
CafcSf  I.     The  King  v.  Lord  Purheck. 


(D)     At  what  Tlac€.  see(B)pUs. 

tl.  T  ESSEE  for  life  of  land  in  one  county,  may  furtender  in  BjJ  s«"^^a- 
*-*  anetber  county.     40  E,  3.  43.]  Jtes  s!  C 

perBelk.  Quod  nemo  ncgavifai     ■  S#  P.  Br.  Sunender,  pi.  8.  cites  11  H.  <•  6j.  ^er  Cur. 

2.  In  formedon,  or  other  praecipe  quod  teddat,  the  tenant  can-  |^'-  ^'''f^^' 
mot  furrender  in  pais.    Br.  Surrender,  pi.  9.  cites  12  H.  4.  2i.      cUcs  s.  c.* 

(E)     At  what  Ttme  they  may  [furrender.]  ^^t^]!^* 

[I.  IF  A.  Uafes  to  B.  land  fir  years j  and  afterwards  before  B.  en-  P«k.r.^oi. 
*  terSf  or  A.  waives  the  poflcffion,  B.  furrenders  to  A.  this  is  f/fe^as^o 
a  void  furrender,  inafmuch  as  he  has  not  any  aBual  efate.  till  en-  be  a  void 
try  or  waiver  of  the  poffeffion  by  Icflbr.]  furrender,  if 

ftrjnt  be  is  poff^ion  of  the  thing  leafed  gt  the  time  of  the  furrender,  uokrs  he  hat  parcel  of  the  term  of 
(Ike  lefiiee  by  mrce  of  die  grant  of  the  leffee.  frc. 

If  a  fluft  feUed  of  land  Uafit  the  Aime  for  loyetrt  U  befinfr^etitly^  and  the  leffor  ^toaivetb  the  foU 
Jfem^  and  heftri  mny  9»try  made  into  the  fame  land  by  ary  perym^  the  iejji'e  furrendtrs  his  eftate  unto  hit 
leflbrt  it  is  a  good  furrender,  and  yet  the  le/fee  /hall  not  have  an  action  of  trefpafs  fc*r  a  trefpafst  df»ne 
•pon  the  land  befbie  his  entry ;  and  alfo  a  releafe  made  onto  him  by  bis  leiTor  is  void  before  hit  entry, 
*c«    Perk.  f.  603. 

[2,  If  A.  leafes  land  to  B.  for  years^  and  B,  enters^  and  after  B. 
afigns  it  to  C,  C.  may  furrender  to  A.  before  any  entry  made  by  him  or 
noaiver  of  the  pojfeffion  by  B,  becaufe  this  was  an  a£lual  eftate 
iii'B.  fevered  from  the  reverfion  by  the  entry  of  B.  and  C.  has  an 
actual  eftiste  by  the  aflignment  mardc-irrliim  before  entry,  B.  not 
being  any  tye€tbr*  P.  11  Car.  B.  R.  per  Cur.  adjudgctl  -j]  r>n  a 
fpecial  demurrer 'between  Prakck  and  Titi.^-y.  Iirranir,  U;^\ 
II  Car.  Rot.  70.  But  judgment  wis  e  centra  upcn  anothcj 
.point.]  ' 

3.  If  \hext\KUfiefGr  10  years  of  inii'.l,  aiuI  he  ^ranr^  Ijarcel 
ef .the  years  unto  ajiranger,  and  lYit  grantee  enters  y  he.  aiid  the  itj/be 
furrenders  to  his  icjfor^  it  is  a  good  furrender  ^  hut  if  the  gmniee  of 
the  Icflcc  haS /i#T«*;?«i?r^// Z'?  thelejforoi  hJs  grhiUor  before  ike  fur" 
render  mzd^  by  tht  leffee^  the  fame  fhall  not  tike  efPcd  as  •  furjrcn- 
tor..    Giiufa P^.tct,  Perk,  f,  694.  cltej*  14  H.  7.  3. 


] 
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J"  ^j'«*^«       4*  If  twe  j%intettanfs  rf  0  $uxf  avoidance  arc,  Ac  one  of  t&em 
^   )  P'  "*  cannot  furrendcr  to  the  other  after  the  avoiJaficeh»ppcn$B  D*  283* 
Marg.  pi.  29,  cites  P.  31  Eln.  Brockbie's  cafe. 

5.  If  I  make  a  ieafe  to  I.  S^/orfi  ptany  years  as  L  K.  Jhall  nanU^ 
I.  S.  may  not  furrendcr  his  term  before  that  L  K.  oames  the  years  ; 
per  Popham.  Goldlb.  168.  pL  98*  Hill.  43  Eiii.  in  cafe  of  Hoo  ▼• 
HarihaL 

6.  Bargainee  before  entry  may  furrendcr,  aflltgn,  or  rcleale* 
Cart.  66.  per  Bridgman  Ch.  J.  for  he  has  a£lual  poflei&on« 

(F)  Bj  Acceptance  of  Leflee  for  Years  [&c.] 

^^t'  i'ali'^''  ['•  ]^  '#^  fi^  ^^fi  accepts  hy  parol  a  feoffment  in  fee  of  the  land, 
caiicr  v!"'  ^"^  livery  upon  the  land  from  him  in  leverfion  or  remain* 

Aiier,  s.  c.  dcr,  this  is  a  Airrender  and  afterwards  a  feoflFment.  D*  19.  £1. 
t'ffme'nt     35 1-  48. 40  E.  3.  24-  37  H.  6. 1 8.  per  Prifot.] 

was  good.— *— Bend! .  288.  pi.  288*  LangaAell  t.  Ailerp  S«  C.  and  tbe  fpecial  Tcidid. 

Klffeefir  [j.  If  Icflecyor  >wrx  d^fVf/that  his  lejfirfiail  male  a  feoffment 

^rM^tr  ^^  ^  ftranger,  it  feems  that  this  is  a  furrendcr ;  for  it  cannot  be 

for  m  are,  intended  but  that  he  intended  that  die  feoflee  flsouldhavc  the  land 

and  hcin  ;„  dcmcfnc.  Dttbitatur,  D.  20  H.  8.  it*  14.] 

rtnterft.nitt  '  ^  *9^      -^  <» 

fit  makts  feofme9t  and  livery  f  W** for  yttprt^  though  tlHs  acceyianccaf  th«  ffiftlTHicni  camiet  ca«e  at 
a  furrender  becaafe  of  the  eftate  lor  life  in  refnaiBdcr»  let  it  Aall  cAttm  as  a  grant  of  bis  eftate  hn  the 
time  to  the  feoffor,  or  at  leaft  a  Ocence  to  him  Co  aJet  litiry^  aad  f«  a  gend  IMbient*  P.  40  £!• 
*  B.  R.  between  Ecdes  and  Knocsford ;  hitt  Mich*  40  it  41  1^1.  B.  m  this  was  adjiidged  to  th» 
contrary.    See  Feoffmuit  (L)  pi.  8.  aad  fee  Ow«  66.  Tiia*  41  Siia.  B.  IL  Knotti  v.  EvcrAead* 
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If  leiTor  by  [3.  If  a  kffti  givis  Uceme  to  the  IMr  tp  mate  m  feoffment  ai  the 
knelVor  '^^^  ^^  ^  ftranger,  this  is  not  any  furrender,  but  oiuy  a  grant  of 
Wf^indin  his  term  for  a  little  time,  for  the  licence  fhews  that  he  does  not  m« 
hjsprefence  tend  to  pafs  his  cftatc.  D.  29  H*  8. 33*  14.  5«  per  Fitzherbert)  faid 

"ftSs"lfr   itwa8fohcldin5H,7.] 

icBt  will  make  a  Ieafe  at  will,  or  a  furrender  lor  the  time,  and  io  the  liTerj  good*  z  RolL  Feoffiacst 
(L],  pL  i7«  cites  40  £1.  per  Cofi  between  Shepherd  and  Gray. 

[4.  So  if  leflee  lieenfes  the  UAr  to  mate  livery^  a  fortiori  thwls 
not  any  furrender.  Tr»  4  Ja«*B.  R.  per  Cur*  in  the  cafe  of  Sihle 
V.  Searle.]  "  "-^ 

8.  P.  agreed      [5.  So  if  lefee  for  years  males  livery  as  attorney  to  tbe  loflbr,  this 

Mich  *tV  *^  "°^  ^"y  f»*"«n^c^-  Tr.  5  Ja.  B,  R.  per  Cur.  in  the  cafe  of  Siblc 
&  32  kill*    V,  Searie.] 

in  cafe  of 

Batty,  alias  Pattv,  v.  Trcvilli^a.— S.  P.  for  ht  docs  not  make  the  llrery  in  hit  own  right,  but  as  a  ier« 
vantor  miniikr  to  the  kilbr,  anU  bv  his  authority  ;  and  when  the  ielfor  made  a  feedinent,  he  gave  no^ 
thing  but  w!ut  he  might  rightfully  pw&,  which  is  only  the  revcrfion  that  is  in  him,  and  the  livery  of 
the  lelTee  girrc&  iiclhing  to  ihe  feoiice  bnt  only  a  means  to  pafs  wltat  the  leflbr  mi|(ht  lawfully  paia ;  at 
if  the  tenant  makes  fcoftrnent  of  hiii  tenancy  and  the  lord  as  attorney  makes  livery,  this  does  ootev* 
tiogullh  his  fcigniory  {  for  he  does  nothing  but  by  authority  giren.     Mo.  21*  pU  41.  Hiii*  4  £•  €« 

Sc  \i  1-jfr'  f^r  lift  Atlivtn  fc'i^a  vpor.  a  letter  ofattonuf,  this  Is  no  furrender  5  per  PetiaFi*  D«  33».h» 
Mar^.  pi.  {3.  8e  14*  citv*  Mich.  31  &  p  £liz.  C.  B.  Trordllui^s  cafe* 

[6.  The 


/ 
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[6.  The  accqttance  of  a  vof^ta^e  leafe  will  be  a  ftirrender  of  ^  (G)  p|-  "• 
good  and  fare  leafe.  D.  3  &  4  Ma.  140,  43.]  t^T^* 

takes  a  emfdiratkm  fir  making  a  leafe  fir  21  years  and  then  marries  ^  and  fhe  and  her  hufband  made  the 
promifed  lea(e.  Before  the  ai  years  end  the  hjfce  furrenders  ard  takes  a  new  Uftfe  for  zi  y%9n  more ; 
die  huiband  dies;  the  wife  ottfts  theleiTee,  who  lues  in  Chancery  to  have  the  firft  leafe  continued  for  the 
ctmaioder  of  the  firft  %i  years,  and  not  remedied  here,  the  furrender  being  voluntary*  Cary*a  Rep.  29. 
citei  44  Elic*  Anoo* 

^.  ami  M»  bit  tvifi  ^ert  tenants  fir  life,  ffterwarij  the  leffor  by  indenture  betwixt  him  and  A«  ^nd 
M.  and  B,  tfa^ir  fon,  dated  30  July,  \i  EUx.  leafed  it  to  A.  M.  and  B,  habendum  a  die  datus  indenCi|r|B 
f^r  their  iivM*  and  made  livery  23  Elis.  fecundum  formam  chart^e,  ^nd  it  was  refolved  by  all  the  Court 
tkac  ihe  2d  leafe  was  void  \  for  as  much  as  it  is  habendum  a  die  datus,  and  the  livery  made  fo  long  time 
after  it  wiU  not  help  it  j  bqt  yet  they  held,  that  it  was  a  furrender  of  thp  firft  leafe,  for  the  acceptance 
of  the  indenture  in  the  contrading,  and  agreement  to  have  a  new  leafe,  made  a  furrender  of  the  fiift 
leafe;  and  it  waf  adjudged  accordingly,  Cro.  £.  S73,  S74.  pi.  12.  Hill.  44  Elis.  in  C.  B.  Mel- 
lows v.  May.  '  Mo.  636.  pi.  876.  S.C.  refolved  that  the  taking  the  fecond  leafe  WM  a  fur* 
yienderof  the  eftate  of  the  feme  being  povert  during  the  coverture  only, 

Acceptaooe  of  a  vnd  leafe  is  not  a  furrender  of  a  good  leafe.  Hif  tt.  105*  in  cafe  of  Watt  v.  l^ayd- 
well,  dtjpd  par  Cor.  as  the' cafe  of  Baker  y*  Wi|loaghby. 


xtew  Iczfc  is  mt  food  within  tbe provi/o  hut  mexcly'void ^  this  (hall  LW<iev. 
not  be  any  furrender  of  the  firil  leafe;  but  other^i^ife  it  is  if  the  s.'c!*lc* 
MiwUa/iie  only  voidable  and  not  void.  Mich.   13  Caf.  B.  R.  per  cor^ingiy; 
(Boriaaiy  faetweeii  Fludd  anb  Gregory  uponev^4pnc^  a^  the  bar^  T^^^^\ 
^ut  tfai^  among  other  things  found  fpecially.]  2.'  s?^C.^  * 

but  the  diverficy  of  void  and  yoid^ble  leafes  does  not  appear  t))ere» 

[8,  If  fcmc  leflfee  for  years  takes  haron^  who  after  accepts  a  new  ^*  '77*  b» 
feafiiox  their  lives,  this  is  a  furrender  of  ^  firft  leafe,    PI.  C,  ^Vi^;  "c.' 
199.  per  Curiam,  \Vrotefly  v^  I^A^tm^I  ifa 

fime  lejfte 
fir  yean  aMrrfas*  «a^  then  tahts  a  atvt  Itafi  fir  lifif  dils  esHngniflies  the  tenp ;  but  if  bulband  difi 
4|vMs,  then  k  u  revived  |  ^t  if  the  Acw  Uafi  had  been  made  to  the  hufband  awd  wife,  then  it  had 
been  <pdlioBable,  for  tfaepftate  pa^  by  iniplieftion,  vis.  by  a  Airrender  in  law  by  the  accepting  a  new 
Jeafe;  per  ilobart  Ch.  J.  Hiftt.  7a  %•  Trin.  ^4  Jac.  in  cafe  of  Swaine-  v.  Holman.-*  Hob.  I79* 
pi.  212.  *  SwaiA  V.  HoUai^S.  C.   b^tS.  P.  dpea  not  appear.  Ibid.  203.  pt.  257.  S.  C.  Ho- 

hart  Cb«  J.  fays,  if  the  fecond  leaijs  bad  been  mmf^  tp  the  hoA>and  and  wife  )}oth,  as  it  was  but  to  her 
alone,  yet  upon  his  deacl^  die  i)aight  haveicbimed  again  by  her  old  term.  Ibid.  226.  S.  C.  cit^ 

by  Hobart  in  cafe  of  Aam  Needlir  v.  tU  BiAop  of  Win^hetter,  that  the  fSn^  was  net  totally  furrpo- 
dered  as  to  the  feme.  *  [  ^'^9  1 

£9.  If  leflee  fcr  years  accepts  a  new  Uafe  to  commepof  prefentfyy  If  *  man 
^is  is  a  furrender  ;fpr  by  this  he  admits  the  leffor  to  have  fuffi-  '^^jj^,^ 
dent  power  to  make  this  new  leafe,  *tfae  which  he  cannot  cfo  vith-  makifs  ano* 
iMtafiirrendcr.  fS^W-^-i^O  'w*"^'/; 

■  I  ;fi      ^'  •     -»  the  fame  lefi 

fee  •ftbefme  land,  the  acceptance  of  the  fecond  leafe  is  a  furrender  of  the  firft  je^fe  ^  p^r  UradncU  Ch.  J. 

md  Bmlce  J.  wUch  nope  of  the  other  juftices  denied,  quod  r.ota;  and  ic  's  :io'  cypreflc '  the;c  if  tiie 

'  |kand  kafe  was  for  moisyears  than  the  Arfl  or  not  j  quod  oota*    Br.  Surrerider^  pi   1 4.  dec?  14(1.  S.  1 5. 

t  S«  C  ciied  6  I^p.  69.  b.  in  Sir  Moyle  Finch's  cafe. 

[10.  80  though  the  zdhafe  be  fir  fewer  years  than  the  firft.     D.  3  ^^  ^^-  '^^''• 
&  4  Ma.  140.  L*0,43-  CWhitley  v,  Gough.]  fj-^.^-^ 

»d  thea  grants  the  reverfion  to  C.  for  two  years,  and  C.  leafes  to  B.  for  two  years,  and  B.  accept  i.^ 
leafe  for  two  years,  this  is  no  furrender  \  for  a  term  of  100  year)  cannot  b^  drownrd  in  a  revet  mum  Tor 
twoye^n,  nodi  yet  the  firft  \tiic  is  determined ;  per  Anderfon,  which  Petian  granted,  Le.  ^z^,  3?.  j. 
pi.  454.  fliU.  31  Elix.  C.  B.  in  crfe  of  WiUis  v.  WhiK-vocd. 

Tins  to  nftttiendec  of  the  firft  leafe,  and  is  as  if  the  iirft  hdbe  had  cnken  a  new  Ic2ic  for  z  years  of 
jbiild&r.    Cio.  E.  302«  pi,  i*  Triton  3J  TiXit.  B*  R.  in  cafe  of  X^u^hei  ^.  Kobotium* 

La  [ir.  If 


\ 


119  ^urrehtiec. 

And  where        [n.  If  Uffte  for  ycars  hsf  indenture  accepts  %  Icafc  for  years  i'f 
iarof^ijid^  /tffv/;  this  Ua  furrendcr  ol  the  firft  Icafc.     D.  3  &  4  Ma.  140. 

tftcrismadc   43.   [WhUlcy  V.  Gough.] 

by  ioden- 

tu  re|  Brooke  makes  a  quxre  if  this  be  not  a  furrender*  Br.  K.efenratioO|  pi.  1 7*  cites  2  z  .H«  7.  37* 

•  Cro.  1.  [12.  If  Icflce  for  years  zcct^t^  a  future  leafe  to  commence  witihf 
Hutchiit^i.  ^^^^  fi^fi  ^^r^h  this  is  a  furrender  immediately.  *P.  40  El.  B.  R. 
Mattin,  between  Majon  and  Hutchins.  5  Rep.  11.  b.  f  Ive's  cafe  rc- 
S.  C.  ac-  folved,  becaufe  he  by  his  acceptance  has  afirrmed  the  Icflbr  to  have 
andthVief.  ^^^^^  ^^  make  the  leafe,  the  which  he  cannot  do  without  fur- 
for  may  en-  render,  and  there  cannot  be  ^froElion  of  the  efiate,  fcil.  to  be  a  fur- 
ter  in  the     render  for  part  of  the  years.] 

uterim^And  *  '  "" 

take  the  profits.—^  f  Cro.  £•  511.  pi.  49.  Mich.  38  &  39  Eiiz.  C.  B.  Jrea  ▼•  SammeSy  S.  C* 
accordingly..— —a  And.  51.  pi.  38.  S.C.  accordingly. -^-^S.  C.  cited  per  Cur.  Hatt.  105*  in  cafe 
pf  Watts  Y.  MaydwcU. 

Prior  and         [13.  Thc  acceptance  of  one  future  intereft  Is  not  any  furrender  of 
^ZH^i    another  future  interej.     3  H.  6.  1 8.] 

Itafe  to  B»  for  24  yeart  \  and  about  %  yean  after  madi  a  Itafe  to  C.  fer  99  yearsy  to  commence 
at  a  day  before.  About  ^  ytars  after  the  leafe  to  C.  the  prior  and  convent  were  tranflated  int» 
a  dean  and  chapter,  and  their  pufTefiions  confirmed,  and  they  then  maJe  a  new  ieafi  to  C.  f9r 
90  ycarsy  to  commence  at  a  day  bcforev  The  /eafe  of  24  yean  was  /till  in  being.  Within  a  year 
aftei-,  the  ftatute  of  31  H.  8.  of  dilTolutiona  was  made.  Afterwards  in  2  £•  6.  they  funeodereA 
their  pofl'eflions,  and  a  new  corporation  was  eftabli/hed,  referving  to  the  king  the  land  in  leafey^ 
which  he  granted  to  W.  in  fee.  The  queftion  was,  if  W.  might  enter  and  avoid  the  x  leafes  of 
C.  or  either  of  rhem  ?  And  the  Court,  prima  facie,  thought  he  might;  and  that  the  firft  99  yean 
leafe  was  drowned,  and  furrendercd  in  law  by  the  taking  the  id,  though  he  had  no  pofleffion  of 
the  land  at  that  time,  according  to  37  K.  6.  4.  and  that  the  2d  leafe  was  void  by  ftaCtate  31  H/8* 
it  being  made  within  a  year  before  the  3i&,  and  the  firft  leafe  being  in  efle,  &01.  tamen  Curii  ad« 
vifare  Tult.      D.  279.  b.  c^o*  a.    Mich.   10  &  11  Bliz.   Corbet*s  ctfe  als.  the  Prior  and  Coofcnt 

of  NorwicVs  cafe. See  2  Rep.  49.  a.  in  the  Archbi/hop  of  C«iterbary*«  cafe»  Trin.  38  £Us. 

B«  R.  where  this  cafe  is  faid  to  be  denied  by  Popbam  Ch.  J.  and  fome  other  juftices  [Buty  at 
it  feems,  this  was  with  refpe£t  to  the  avoiding  tbeieafes  of  colleges,  deans>  and  cb^ptera,  Arc.  by  the 
ftatute  of  31  H.  8  ]  • 

If  a  hafe  be  made  to  begin  at  Miciaffmasy  and  before  that  time  the  lefibr  makes  a  iMfo  ieaft  to  the 
fame  lefTee  to  commertte  prejently^  the  fame  is  not  any  furrender,  and  yet  thereby  the  faoie  is  determined. 
Per  Windham,  which  Anderfon  granted,  but  Pcriam  doubted.  Le.  323.  pi.  354.  Hill.  31  £lis» 
C.  B.  is  cafe  of  Willis  ▼.  Whitewood. 

It  ihall  be  [  j  ^,  If  UJfeefor  years  \ofpart']  accepts  a  leafe  from  the  leflbf  efaU^ 

tra^ieafc  ^'-^  land  in  D.  (where  the  land  lies)  yet  this  is  not  any  :|:  furrender  j 

of  the  reft  for  perad venture  hc  intended  other  land.     Tr.  5  Jac.B,R*pcr 

of  his  land  Curiam,  in  Siblc  and  Searl's  cafe.] 

inD.  Cro.  ■* 

J.  177.  Gibfon  V.  Scarie,  S.  C.  •  .<  . 

tC  130] 

^And  be-  [15.  If  IciFee  for  years  accepts  a  grant  of  a  rent  of  him  in  ff- 
wJhe'bc-  verfion,  payable  atfuch  feafts,  without  limiting  when  it  jbaU  crtH 
Befit  of  it  mence ;  this  is  not  a  furrender,  becaufe  J  it  does  not  appear  dial 
trter  the  thev  intend  that  it  Ihall  ilTue  out  of  the  reverfion.  Tr.  c  Ta« 
leafe  is  de-    ^  ^^        Ctiriam,  in  Sible  and  Searle's  cafe.] 

Cro.  J.  I77«  *»"  «*f"^  **^  Gibfon  v.  Searle.  If  lej/ie  for  lift  takei  a  grant  of  a  nat-^bargt  oyX  of 

the  farfte  land  fir  Ife,  it  is  a  furrender,  according  to  21  H.  7.  6.  For  otherwife  the  lent.duo^  can- 
not rake  cffea ;  but  if  fuch  Jeffee  for  life  takes  It  for  years,  it  is  no  fnrrcnder.  Cro.  J.  177.  in  cafe  of 
Giufon  V.  SejrU— If'tbc  rent-charge  is  to  comtr.ence  frcfcrr/lyy  it  is  an  immediate  furtesder  of  the  eftftt 
for  li*c.  Cro.  £.^74-  Hill.  4^£Ia.  C.  B.  in  cak.of  WeflowsT,  May.~..-.S,  P,  Mo.  637,  pl.S76« 
Im  cafe  of  Mellow  ▼.  M^. 
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f  l6-  But  if  the  rent  be  granted  to  commence  at  a  certain  tijne 
'nvitbin  tbetermy  this  is  a  furrender.  Tr.  5  Ja.  B.  R,  in  Sible  and 
Scarle's  cafe  j  per  Curiam.     27  H.  7-  5.] 

f  1 7.  If  lefTee  for  years  of  land  accepts  a  new  leafe  of  veflura   So  of.f<r- 
*mf  /  this  is  a  furrender.     Tr.  5  Ja.  B.  R.  per  Curiam,  in  cafe  J^J^  j^* 

of  Sible  V.  Searle.3  ^       cannot 

cogfift  with  the  leafe.    Cro.  J.  177.  in  cafe  of  Glbfjn  v.  £earle«  - 

[18.  So  if  leflee  accepts  a  ^r j;i/  of  a  common  out  of  the  fame  Becaufci«- 
W ;  this  is  a  furrender.    Tr.  5  Ja.  B.  R.  per  Cur.  in  cafe  of  ^"^^ 

Sible  V.  Scarlc.3  Icafc.    Cro.  J.  177.  ia  S.C. 

fip.  If  Uffetfor  21  ytari  of  a  manor  accepts  a  grant  of  the   of-  ^'J^»  ^^' 

fee  of  the  bailiviick  of  the  manor  ^or  the  2 1  years  ;  this  is  not  any  j  \.    '°* 

furrender  of  the  firft  leafe,  becaufe  this  omce  is  not  any  intereit  cibfin  v. 

in  the  thing  leafed,  but  only  an  authority  4  and  peradventure  it  ^'f^*V"7 

was  intended  that  he  fhould  be  baily  of  the  reverfion,  to  pay  the  „©  furfeV 

rcnt  due  by  himfelf  to  the  leflbr,     Tr.  5  Ja,  B*  R,  adjudged  be-  <ier.  Cro.j, 

twccn Sible  and  Scarie-l  iL??-  p'/^- 

^  Tnn.  5jaf» 

D,  iv«  S.  C>. 
Lgflec  for  years  of  a  matter  takes  a  Itaje  of  tbt  bailiwick  of  the  manor ;  this  is  no  furrender  of  his 

term,  becaufe  It  is  of  a  thing  which  is  collateral,     Godb.  153.  Gage  v.  Peacock. ^oy,  12,  S.  C. 

The  iaiitffef  JVeflminfter  is  commonly  a  great  man,  who  hath  aifo  leafcs  in  Wcftminftcr  of  the  dc- 
mJie  of  the  dean  and  chapter^  and  yec  it  was  never  intended  to  be  any  furrender.     Cio.  J,  177,  in  the 
joSt  of  GibloD  T.  Searie. 

f20.  &the  acceptance  by  kflee  for  years  of  a  manor  of  the   Cro.  J.  177. 
Jle^vardfljip  of  the  manor ^  is  not  any  furrender  for  the  caufe  afore-  f '^"  ^^^ 
£iid.     Tr,  5  Ja.  B.  R.  cited  to  be  adjudged,  J  fo  adjudg^Li 

in  the  cafe  of  Sir  Valentine  Brown. 

[21.  &  if  leffee  for  years  of  a  park^  accepts  a  grant  of  the  •s.  p.  Bc- 
iteperflnp  of  the  par k^  this  is  *  not  any  furrender,  becaufe  a  keeper  l^^^  '^'^"j*" 
has  nointereft  in  the  park.     Tr.  5  Ja.J3,  R.  cited  to  be  one  Sir  temltotbt 
John  Chamberlain's  cafe,   for   Preftbury   Park  in   Gloucef-  ^<"»<'-    ^^o- 

tcramt.Z  ...  L'oVclS. 

Ibo  ▼•  Seari,  cites  S.  C  ■  King  H.  S.  granted  the  cufiody  of  the  park  of  0,  with  reafonable  her- 

bage,  to  G.  and  alfo  the  manor  of  O.  cum  pertinent iis,  and  loo  lead  of  wood  (exccftlnfr  the  fark,  tht 
dter^  and  the  scced )  for  ^oyearty  if  the  grantie  Jh'^uld  Jo  Utig  I'lVe  G.  furrender  ed  the  letters  patents 
he  Cbameery  fo  be  cancelled,  (and  fo  they  were,)  to  the  intent  the  Jcing  might  giant  a  netv  Irafe  to  i\  and 
acoerdingly  a  nevf  leafe  vfas  granted  to  P»  of  the  manor  of  O.  as  ic  was  before  granted  to  G.  And 
afienvanls  anno  5  &  6  Ph.  &  Mar.  the  office  of  knper  of  the  park  ivas  grcntrd  to  thejame  P.  without 
ttt ffwifo  of  bis  living  ^o years,  or  faying  r$af*nabie  beihage.  The  le.^orter  concludes  with  a  noca, 
•f  that  be  heard  Sir  H.  Yelverton  fay  the  judges  were  of  opinion,  that  he  had  but  the  cuftody  of  the  parlc^ 
9Ad  no  infieraft  in  it;  for  that  by  the  acceptance  of  the  cuftody  of  the  puk,  when  he  had  a  lealc  of 
it  before,  it  was  a  furrender  of  hi.  Icai'e.  Godb.  4131  414.  425.  pi.  491.  Trin.  zi  Jac.  6.  R. 
Lord  Zottch  ▼.  Moore >     • 

t[i3i] 

22-  A  priorefs  leafes  to  T>for  term  of  Ufe^  who  takes  f ewe ^  and 
after  the  priorefs  comes  to'T.  and  T,Jas^s  to  her  that  his  *will  is  that 
Jh  enter  into  the  land^  by  which  ihe  enters  j  this  is  a  good  furren- 
der 5  quod  nota ;  arid  then  fhe  leafed  again  to  him  and  his  feme. 
Br.  Surrender,  pi.  1.  cites  40  E.  3.  24. 

23,  If  tenant  for  life  furrenders  to  him  in  reverfion  out  of  the  landy 
to  which  he  agrees ^  the  franktenement  by  this  is  in  liim  immediate- 

L  3  •         ^ra 


\ 


«3<  .^tttr^htirt. 

ly,  mi  he  is  tenant  to  oting  zCtion  by  prxcipe  quod  reddal  Sxntli^ 

out  entry,  but  he  fhall  ilot  have  trefpafs  without  entry.    Bn 

Surrender,  pUjo.  cites  li  H.  7.  7. 

But\(  Ifjle        24.  If  hjfee  for  10  yeass  of  land  ^I^J*  a  ww  kafeoi  the  fami 

{^■J;^^'  ••^    lands  of  his  ItSoxfor  ao  ,yicA-ii  it  is  a  furtender  of  thte  firft  Icafc, 

ftfifi  a  2d     &c.  Perk.  f«  61 7. 

Itdje  ftr 

m^reycan  of  the  Uftit  Itnd  of  the  king,  fchit  fecond  leafe  it  Hieiely  irdid  ;  attd  tbtlcfoit  an  icc^tinei 
of  it  Hiall  nut  caufc  a  furrender  of  the  other  leafe.  Agreed  by  the  baroni ;  and  they  faid  it  wis  fo  hdd 
in  Harris  and  Wing's  cafe.    Lane,  22.  the  cafe  of  Saint  Sttbur^s  iii  Sonchwark  i 

I 

Bo  it  Is  if  a        i  j^  If  a  nlan  make  a  Uafefor  40  yiarf,  and  tlic  kjee  affcrwardi 

Ttcs^for  ^^^^  ^  ^^^fifi^  20  years  upon  condition^  that  if  be  does  fuch  an  a8^ 

40  fftfrr,  that  then  the  ieafe  ftY  10  year^fbail  be  void ;  and  after  the  kjfee 

dind  the/r/i  ireak^f  the  condition,  by  force  whereof  the  4d  leaft  is  vt>id,  not» 

tbe^M^^-  withftinding  the  leafe  for  40  jjrears  is  furrehd^red ;  for  the  cort- 

fon  to  the  ditioii  is  anilexed  to  the  leafe  for  20  years^  but  the  furtender  %a8 

leffeeup^M  abfolutc.     i  Ihft.  ai8.  b. 

condition, 

and  after  the  condition  is  broken  the  term  was  iibfolutely  farrendeted.     i  lAft.  liS.  b. 

And  the  dk/er/hy  is  when  the  leffor  p-ants  the  revcrfi:,n  to  the  If/fee  upon  eondirwi  i  and  w)iett  the  Iifie 

'grants  or  furrtmUn  bis  eftate  to  tbt  hj/lr  j    for  a  condition  annexed  to  a  furred^er  may  revell  the 

particular  eftate,  becaufe  the  furrender  is  conditional.     But  when  the  ieflbr  grants  the  rererfion  ti 

the  lelTee  upon  conditioh,  there  the  toodition  is  annexed  to  the  rererfion,  and  the  ftkritnder  ab(blatdi 

2  inft.  218.  b. 

16.  Leafe  for  years  to  A.     Afterwardis  a  leafe  is  granted  to  Bi 
to  commence  at  the  end  of  the  leafe  to  A.     A,  takes  a  new  leafex    This 
is  a  furrender  of  his  other  leafe,  and  Bi  may  enten     Fh  C^  198^ 
b.     Wroteflcy  v.  Adams. 
By  4.  igaiiift        27.  Leffee  for  years  of  tt  ho^e^  ttccefds  tht  office  of  the  tn/latlj  of 
2,  It  IS  a       the  fame  hoi fe  for  life,  with  a  fee  for  exercife  of  the  faid  office^ 
lbId!"Marg.   ^f  tliis  be  a  furrender  ?  No  judgment  was  given,  but  the  mattcf 
s.  c—     Was  left  to  the  determination  of  fomc  of  the  privy  council,  &ci 
Adjudged,     jy^  ^QQ^  1^^    I  52^  p^f^^h.  3  EHe;  Earf  of  Arundcl  v.  Lord  Grey^ 

that  It  IS  a  . 

furrender.     Ibid,  in  Marg., cites  3  Jac    Gibbs  v.  Searies.  S.  P.  cited  as  adjudged  a  fanenda; 

for  it  is  another  intti^i^,  and  cannot  ftand  with  the  firft  leafe.   Cra.  J.  177.  in  caft  of  Gibfon  v.  Seaii. 

i6.  A,  tenant  for  lifi^  remainder  to  B.  in  iaity  S,  ievies  a  fiilC|  tb/il 

proclamations  fttr  ccncefft^  to  A,  and  C.  for  their  livesx     This  fait 

bars  the  entail  durix\g  the  faid  2  lives  only,  and  is  not  a  difconti^ 

nuante  omnino  \  for  B.  was  feifed  by  force  of  the  tail,  and  the 

fine  is  fut  concefTitv     It  feems  that  A. *s  acceptance  of  this  eftate  to 

him  and  C. :'/  a  furrender  of  thfe  former  eftate  which  he  had;  as 

in  cafe  of  a  bafe  for  years  made  to  A.  and  during  the  years  he 

accepts  a  leafe  for  years  of  the  fame  land  to  him  and  Bi    Jcnk. 

.321.  pi.  28. 

Mo.  ^58,  ^g^  Li'ffee  for  years  devtfed  his  term  '0  J,  S,  and  fnade  his  Vf^e 

Cartcr^v.       executrix^  Hud  died.     The  widow  enteredy  ami  proved  the  Hidilly  and 

Love.  s.  S.   married  /i^ain  ;  and  this  2//  hufband  takes  a  Jeafefrom  the  Ifjfor.    J\ 

accordingly.    5   alter e^U  af)d grants  all  his  efate  to  tlte  hufbatrd  and  wife.     Tb« 

[  I32  ]    opinion  of  the  Court  was  clearly,  without  argument,  that  by  this 

acceptance  of  the  new  leafe  by  the  hu/band,  the  term,  which 

the  feme  had  to  anotlier  ufe,  vlk^  to  the  tifis.of  the  teftator^ 

fliall 


fhaH  V)e  deemed  a  furrenden    Owcn^  56.  Trln,  27  EI12.  Carter 
.  V.  Lowe. 

30.  Ltffiefor  2i  years  toA  a  haft  of  the  fame  lands /or  ^oyears% 
to  begin  immeJiatelj  after  the  death  {f  y.  &  This  is  no  prefcnt 
furrcnder  of  the  brtt  term ;  but  if  J.  S.  die  >xrithin  the  term^ 
then  it  is  a  furrender ;  for  it  may  be  J.  S.  may  furvive  the  firft 
term.     4  Le.  30.  pi.  83%    Pafch*  30  Eliz.  in  &  R.  Anon. 

3 1 .  -rff .  lejfeefar  30  years  leafisfir  i^  to  iB>—  ■■  jf,  agreed  with  C.  Ow.  9> 
by  articles  in  writing,  9hat  J3.  Jbeuld  have  «  leafefw  3  years  more  ^^^^  ^ 
in  the  fame  and  other  lands j  tmi  that  k  Jhauld  mi  be  a  furrender  of  Payn  t. 
its  other  ieafe,   B*  afterwards  agreed  ie  the  articles.  Per  Cur.   this  Allen.—— 
U  no  furrender*    Le.  303.  pi.  420*    Trin.  30  EliE.  C  B.  Pory  s.'cf  but^* 

V.  Alien*  fomewhat 

dificrtndy 
Aaced  |  and  tliti«  adljw^gedy  that  wordi  an4  m^»  hmmftn  Jhrangert  can  make  ne  liincnder,  as  an  agrea- 
«Mac  betvtta  A.  aod  B.  that  C  Aall  hold  ^r  3  jcart  lands  of  which  C.  had  a  kafe  for  17  years,  and 
«cfaer  lands  at  a  pcaotr  rcnty  cannot  make  an  after  •agiccmcnt  of  C.  to  be  a  fanender  of  his  tem  foe 
17  years. 

32.  Tenant  in  fecage  leafed  his  land  for  8  years,  and  died,  his  4  Le*  i^s» 
lieir  within  the  age  of  8  years.    The  mother  being  guardian  in  |*'  ^V^ 

Jocage^  leafed  by  indenture  to  the  fame  leilee  for  14  years.     Per  tidem  ver^ 
Cur.  the  firft  leafe  is  furreadered|  but  otherwife  on  a  leafe  bis- 
made  by  guar  Aon  h  nurtures    Lc  liB.  6l.  226.  Mich.  31  Efiz.  ^'^^^*^' 

CWk        A  •»  •  *»  454*    ^"^   '^ 

.  D,  Anon.  by  the  name 

of  WUlis  ▼• 
Whkewood  i  and  Auttafea  ftil,  that  fatmdcied  Itcaanet  be  ;  lor  the  guardian %»  not  any  rercr^ 
Aon  cspeblc  ai  a  fnrreoder,  bat  tfnly  an  avthority  given  to  her  by  the  bw  to  take  the  profits  to  the 
■6  of  the  heir ;  hot  yet  perhaps  It  is  determined  by  csnle^oence  and  operation  of  law.-— Ow.  45. 
S.  C  accotdh;gly,  by  Andcrfen.  ■  4  Le.  7.  pi.  31.  S.  C.  by  muse  of  Willet  t.  Wilkinfon^ 
Says,  k  was  adjudged  that  this  was  a  fanender  of  the  firft  leafe}  and  fsys,  note*  the  ad  leafe  waa 
Mde  in  the  name  of  the  guardian. ->'«.S.  C.  cited  Ai^g.  in  caie  of  Wattt  v.  Maidwell,  by  the  naoie 
«f  Msttt  ▼.  Whitewood  $  and  that  it  was  adjudged  aa  Cnnender.  Hutt.  105.  -— -Litt.  Rep.  aSi. 
Aif .  in  cde  of  Maydwell  t  Watts,  cites  S.  C.  by  name  of  Wills  Y.  Whitewonid,  and  that  it  was  ad- 
JM  d||F.d  an  diiitade%  ^ecanfc  giusdiaa  in  Ibcage  cannot  take  a  furteader,  for  he  has  no  rererilott. 

33.  Magdalen-College  in  Oxfovd^  20  Dec.  8  EUe.  leafed  a  >  te-  t87. 
mefliiage  to  JF.  S.ffrio  years  from  MicL  next.     And  after,  on  Trinf «' 
chc  25  O^ober,  21  Eliz^  thtj  did  leafe  the  fame  mefuage  to  W.  S.  Eiis/s.  c 
the  fame  perfon,^  20  yean  from  Mich.  next.     Afterwards,  on  Mjoraauw. 
the  3 1  Attgttft,  the  30  £liz.  they  leafed  to  J.  N.  for  20  years. 

The  acc^tance  of  the  2d  leafe  by  W.  &  is  a  furrender  of  the  firft, 
and  is  fo  immediately  on  the  acceptance,  and  not  good  to  the  Mi- 
chaelmas following ;  and  fo  the  2d  leafe  is  but  a  lea/e  to  begin  in 
Juturo.     Popb.  9.  Hill.  3  5  Elisf  Tfamofon  v.  TrafFo;  (i 

34.  A.  nude  a  leafe  by  deed  to  B.  14  Decetnber^  14  y'^r.  Twhich  *  ^^ 
was  in  1617.] /9  commence  at  Lady^ay  1619,^0^41   years.      Af-  s!c,  la^Li 
terwards,  upon  the  3  December^  15  Jac,  [which  waa  161 8.]  A.  of  J«n. 
leafed  the  fame  land  to  C.  for  99  ycars^  to  commence  f  prcfentiy.     At-  [JJ^",^^®?*  ^ 
terwards  14  *  Jan.  16  Jac.  [which  W2i«  Jan.  161  ^\  A.  made  ano^  to  b.  to  be 
tber  leafe  to  B.for  41  years  of  the  fame  land,  to  commence  1 7  iVb-  Jattd  the  14 
^Hmbir\6i^.     All  which  leafes  were  by  indenture.     The  fole  ^'^^^J^ 
t|ueftion  was.  Whether  the  taking  of  the  2d  leafe  of  the  fame  land  mence  from 
by  B.  the  firft  leflee,  be  a  furrender  ?  It  was  refolvcd,  that  the  firft  »7  i^o^- 
leafe  "was  not  funondered^r  determined}  that  the  2  terms  which  fha^B.  ac* 
C  took  can  never  meet  or  clafli  together,  and  confequf-:  ily  it  ceptcdu, 

h  4  cannot 


ac« 


\ 
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ind  after-      cannot  bc  z  tiiTTtTidcT ;  and  judgment  was  pttn  accordingly. 

wardsentcr.    j^j^^     j^^p     ^^3    p^f^j^^  ^  ^^^   ^  ^^^^  j^j^^  ^  ^^   q   j^   ^^^^ 

fHutt.fays,  V.  Maydwell. 

that  the  leafe 

to  C.  was  to  commence  from  the  Annunciation  laft  ;  and  that  C.  entered,  and  wai  theieof  poflefled,  and 
that  afterwards  (ut  rupra)A.  made  the  f/id  :d  leafe  to  B. — p<-Hutt,  105.  fays,  it  wa«  adjudged  for  the 
plaintiff,  becaufe  by  the  leafe  made  to  C.  for  09  years,  and  her  entry,  A,  had  but  a  *rever<ioii,  and 
could  not  by  his  contra^  made  afrci wards  with  B.  give  any  intereft  to  B.  This  leafe  made  to  R  vis. 
his- former  leafe,  waa  good  in  ijitereft,  being  t«>  commence  at  a  day  to  come,  and  is  grantaUc  over,  and 
nay  be  furrendered  or  determined,  by  matter  in  law  before  the  commencement  thereof,  as  if  he  take  a 
new  leafe  to  commence  ptefently,  which  fee  in  17  H.  6.  20.  22  E.  4.  for  it  inures  in  contrad.  And 
in  this  cafe  it  had  been  without  queilion,  that  the  taking  of  the  new  leafe  had  been  a  fonender  of  d»c 
Ibrmer  if  it  were  not.  by  reafon  of  t  le  kafe  for  99  yeara,  which  is  for  fo  great  a  number  of  years,  that 
difablea  him  to  contrail  for  41  years. 

S.  C.  cited         J  J,  Where  an  (officer  for  life  accepts  of  another  grant  of  the 

.buTthere  it  f*"^c  oflSce  to  him  and  another,  it  is  not  apy  furrcnder  of  the  firft 

fa  mentioned  grant.    Refolvcd.     Cxo.  C.  259.     Trin.  8  Car,  B.  R.  Walker  v. 

that  if  an  Sir  John  Lamb. 

emcerfor 

life' accepts  of  a  new  grant  it  is  no  furrendcr  of  bis  former  grant  without  mentioning  the  2d  grant  be- 
ing CO  him  and  anodier.  ■  'Bui  where  tnoo  wert  joint  ^eertfar  lifgy  and  u  tbtfmrwoWy  0vd  thiy 
Jmrrendettd  in  order  that  a  new  grant  might  be  made  to  one  of  them  and  a  ilranger,  the  acceptance  of 
the  new  grant  by  that  one  would  be  a  funeiidcr.  Vent.  297.  Trin.  %%  Car.  2.  B.  R.  Woodward  T. 
-Aftoii.           ■!  '-2  Mod.  95.  S.  C.  accordingly. 

36.  A.  was  lejfee  of  H.  8.  bypaUntfor  21  yearsy  the  reverpan  t$ 
B.  Afterwards  B.  by  deed  reciting  the  lands ^  but  mi/'reciting  the 
dates  of  the  fever al  letters  patents y  grants  all  the  lands  to  the  faid  A* 
for  21  years  after  the  expiration  hujufmodi  literarum  piaentiunu 
This  acceptance  cf  the  2d  leafe  feems  to  be  a  furrcnder  of  the 
firft,  the  commencement  being  referred  to  the  expiration  of  the 
faid  letters  patents,  and  not  of  the  term,  and  fo  the  2d  leafe 
fhall  commence  immediately.     See  Grants,  (QJ,  pi.  6.     But  fee 

Ibid,  it  IS      Prerogative,  (Q^b.  2),  pi.  4.  and  the  notes. 

fiid  [which        ^•.^  Leffee  for  years  of  lands  held  bf  a   prebendary  for  00 

feems  to  be  ^'  i_     *^i     r        '  j     •         i?    ^   ,.  r-       -i.  •     *: 

an  addition,  ycars  by  a  leafe  made  m  a  E.  o.  to  commence  after  the  expiration 
or  remark  of  of  former  Icafcs,  employed  fome  friends  to  take  new  leafesoi  the  fuc- 
therepor-  cecding  prebendaries,  intrufl  for  hiniy  who  accordingly  did  fo. 
iriecma^t  The  doubt  was.  Whether  this  was  good  evidence  of  the  furrcnder 
reafonabie  of  this  old  leaf^  ?  and  the  Court  inclined  that  it  was.  But  the 
•n*truft*"*^  next  day  the  jury  found  that  it  was  no  furrcnder.  Sid.  75.  pi,  6. 
which  is  in    Fafch.  1 4  Car.  %.  B.  R.  on  a  trial  at  bar,  Gie  v.  Rider. 

another  per- 

fon,  and  made  in  majorem  cautelam,  ihouJd  be  a  furreader. 

So  if  he  ae-       jg.  Lejpefor  life  accepts  a  leafe  for  years.     This  i$  a  furrendcf 

^^t^iVuo.  ^  ^^^  ^^^^^  f^^  ^^f«  5  agreed.  AU,  59.  Pafch,  24  Qar.  B.  »• 
6^7.  in  cafe  in  cafc  of  Bernard  v,  Bonner. 

#f  Mdlow 

Vf  May.  Cro.  £.  874.  in  cafe  of  Mellows  v.  May. 

39.  Jointeriants  of  a  houfe  join  in  a  leafe^  to  commence  the  neiit 
day.  Afterwards,  the  fame  day,  lof  ihe*^  demife  tbefai^e  hn^  to 
the  fame  leffee  for  the  fame  term^  to  commence  from  the  fame  day*  This 
is  a  furrcnder  of  the  firft  leafc,  and  a  new  leafe  of  their  2  penrts  / 
^nd  the  p)d  icafe  ^ontiQ^es  as  to  ^e  ^dfart  o{^  him  t^at  ^d  not 

Jpi«l 


{oiti  in  the  id  kafei  2nd  the  leflee's  entry  and  pofleflion  was  hj 
.  both  kafes,  viz.   of  the  3d  part  by  the  firft  leafe,  and  of  the 
2  parts  of  the  2  others  by  the  2d  lesie.     3  Lev.  117.  Fafch.  34 
Car.  2.  in  Cam.  Scacc.    TurberviU  y.  Stockton* 

(G)  What  Aa  or  Thing  fliall  be  faid  a  Surrenden    ^«  (^)  p*- 

Keauc&er(£} 

[l.  iF  there  be  lejfeefor  Ijfg,  the  reverfion  to  an  infant,  and  the 
-^  leflce  makes  feoffment  in  fee  to  him  in  reverfian^  this  is  a  fur- 
render.     39  E.  3.  29.  J 

[2.  If  tenant  for  life  mdkt^  feoffment  in  fee  to  him  in  reverfton^  Co.  Litt. 
though  he  be  of  full  age^  yet  this  is  a  furrjender.     39  E.  3.  29.]        ^^'  ^h?" 

252.  t.S.P« 
I         perk,  ph  616.  S,  P.  And  fo  if  he  infeofithim  in  the  icxnAlnder  ibr  ii&. 

[3.  But  otherwife  it  is,  if  tenant  for  life  infeoffs  him  in  remain^  ^  tnuta 
der  in  tail;  for  this  dcvefts  the  remainder,  and  fo  pafles  as  a  feoff-  •^^'i^f  .'"•. 
racnt.    41  Aff.  2.  adjudged.]  ^XX" 

this  i<«  Air« 
reader ;  per  Perfey,  Kirton  and  Clopton^  m  a  fcict  facias ;  and  yet  Belk.  awarded  conUa.  Br«  Sur. 
leader,  pi.  7.  ci«es  30  £•  3.  6. 

f 4.  If  leflee  for  life  infers  baron  and  feme  in  reverfion  in  right 
of  thefenuj  this  is  a  furrender  (admitting  that  it  is  not  a  forfei- 
.tore).  Dubitatur.     39  E.  3.  29.     Contra, 39  Aff.  pi.  7.J 

[5.  But  if  the  leffee  for  life  grants  his  eflate  to  the  baron  and  feme  •  Br.  Sor- 
in  reverfion  in  right  of  the  feme ^  this  is  not  any  furrender  for  the  be-  reoder,  pL 
nefitof  the  baron.     •  2i  H.  7.  40.    Curia,  14  H.  7.     Rent  re-  ^'^ 
Tived.    2  Curia.^  Contra,  1 1  £.  2.  Age,  144  adjudged.]  it  /haU 

enure  by 
^»gj  tf  grnt,    Perit.  ft  S*.  Where  a  man  leafit  hndfir  Uft,  and  btt  jfie  two  davgbtert^  stid 

dm^  and  the  tm  takei  b^ren^  and  the  ttuant  gratUs  to  b€r  and  bur  tsron  ail  bit  ^atg,  this  is  00  fur- 
render,. per  Varifor  dearly.  Br.  Sanunons  and  Sererance^  pi.  14.  cites  2X  H.  7.  40.— *.  S.P.  Pedc 
f.  623.  tifes  a  H«  7.  14. 

[6.  If  leflee  for  life  be  the  reverfion  to  a  baron  in  fee,  and  lejee  r*  ^»  | 
U/ya  the  land  to  the  baron  for  the  life  of  the  baron,  and  then  the  baron    ^°^'  497* 

JirSf  and  then  the  leffee  dies ;  the  wife  fliall  not  be  endowed  of  this,  *       •     ^ 

becaafe  there  was  a  poffibility  of  reverfion  during  the  coverture,  nun  lea/Jd 

as  to  the  franktenement  (which  proves  that  this  was  not  any  fur-  land /or 

render),  i  E.  3.  16.  per  Tond.l  f™  ^f¥'^ 

'•'*■*  the  remaio- 

rfcr  tP  1^.  «t  taUf  and  the  ttnstUfir  life  leafed  it  to  bim  in  remainder  for  term  of  ttfe  of  bim  in  rtmasM" 
der^  vhQ  loot^  feme  and  diedi  vid  the  ftrft  leflee  entered,  and  the  feme  wa^  barred 'of  dower )  and 
to  this  is  no  fonender.     Br.  Surrender,  pi.  49.  cites  50  £.  3.  17.  and  Fitzh.  Dower,  55. 

80  where  A.  was  tenant  for  ///>,  the  remainder  ts  W»  in  fee,  and  A.  al.emd  to  IV^Jq,  tbo  life  ofH^^m^ 
IV,  Aedf  and  A>  r*- entered,  and  the  feme  of  W.  broughc  writ  of  do\^er,  and  was  bsrred ;  for  this 
sdknatjon  is  no  forfeiture  nor  furrender,  becaufe  it  was  to  bim  in  the  next  remainder }  ^uiere  legem 
inde*    Br»  Fodcitt^re  de  Tcnes,  pi.  91.  cites  23  R.  1.  and  Fitzh.  Dower. 

ty.  If  baron  and  feme  feifed  in  right  of  the  feme  for  the  life  of  the 
Jeme^  leafe  by  indenture  to  him  in  reverfion  for  the  life  of  the  baron^ 
this  is  not  any  furrender  \  for  by  this  taking  he  affirms  the  rever* 
^n  ill  hioi  in  revo^i^.    29  Aff,  64.^ 

[8.  If 


\ 


\ 


L.k.A     « 


So  of  fiirh  [B.  MJeffie  fit  life  Uafis  to  thi  lijjirfirthe  Rfe  0/ the  ttMOft,  !t 
iSremllnte  *^  not  afiiy  *  fur  render  J  for  he  has  a  poflibility  to  have  it  agaio^ 
Br.  Eiiates,   fctl.  if  the  lefiordies  befoire  hiiidclf%     i  £•  t.  ic.ad]iids6d.l 

pi.  67.  cites 

H.  13  R.  %,m^^But  if  tenant J»  Itfi  aVteat  to  bhu  m  rewrfiOi  fir  ttrm  dt  tmUr  we,  it  k  a  fOo4 

forrender.     Br.  Foxfeitart  de  Terret,  pL  83.  cites  24  E    3.  68. 

So  if  \tSct  for  life  of  land  leafis  tke  ikme  land  to  bim  in  the  reverJUmfar  ifftf  the  rmuindtr  vnt9  S 
Jhanger  in  fee,  the  fai&e  is  bo  larrcBder  j  akufa  patet*     Perk.  f.  6»o. 

C  135  3 

•£?£«  ^^>  ^'^^s  is  a  furrendcr,  bec^afe  hebait$ia  any  pqffibilitj  rfrever^ 
Jands  to  him  Jtotiy  though  there  be  a  poffibilitjruf  an  occupancy;  for.  this  is  all 
JV^'^*»  one  with  a  graOt  of  hts  eftate.] 

to  bim  dtiring  the  life  of  the  tenant  for  l\fe  rendering  rent.  A^fvdged  diis  is  not  good  without  livery  of 
Icifin  )  nor  is  this  leafe  any  funender  either  in  hie  or  in  deed,  to  him  in  the  revet  fion*     By  all  the 

iufticcs  of  C.  B^   Bendi.  152.   ^i.  an.  Pafch.   8  EUx.   Brown  v.  KiUfweU. hid.   33.  pi.  Si» 
irowne  v.  ICingfton,  S.  C  but  ftates  it  of  a  leafe  made  by  tenant  pa^  anter  vie  ;  and  diat  he  mad^' 
t))e  leafe  to  the  teverfioner,  habendum  to  him  during  the  Hit  of  the  leffiH*  rendering  to  him  cextata 
Mat.    Aad  the  juftices  Were  of  opimon,  that  this  is  not  good  withovt  tivetyy  aor  ia  it  aB|  forrender. 

{[lo.  So  if  leflee  for  life  leafes  to  the  leflblr  for  the  Rfc  of  iht 
leffbr  and  leffee^  this  is  a  furrender,  becaufe  there  is  tiot  aily  poi^ 
fibility  of  reverfion.  P«  16  Ja.  in  the  Exchequer^chambcr,  upon 
an  Engliih  bill,  adjudged  bjr  all  the  barons^  between  the  King  an4 
the  Lord  Dudley.] 

tjf)  pi.  6%         [i  I.  The  acceptanci  of  m  ^ddalbk  leaje  will  be  a  ftttrender  of  a 

^wi  iTthc    ^S^^  ^^  ^^'^  '^^*^     l5.  3  &  4  Ma*  140.  43.] 

cafe  of  Whitley  t.  Gough.  '  ■■  A  guardian  in  chivalry  reoA  afe^fment  ^  the  hfoHt  wlthin'age  that 
was  in  ward,  and  the  infant  brought  an  affife,  and  the  guardian  (hall  be  a4jttdgc4  a  diflHfor;  which 
pcoTes  that  die  feoflfment,  as  vgainft  the  inAaty  was  Toid  j  and  yet  iy  aco^tanee  thereof  ibe  interef  '^ 
the  ptardian  was  furrendered.    %  InA.  ai8.  h. 

Itr.  Snrrea-       [12^  If  there  are  2  coparceners^  of  whom  one  is  ^vkiia.age^  and 
cTtcss'c^'  in  ward,  anHbe other  aliens  to  B.  whopurchafes  the  ward  of  the 
aecofdisgry.  land  and  body  of  the  lord,  and  after  est  full  age  of  the  ward  it  it 
agreed  betnveen  thenty  that  partition Jhall he  made:  and  upon  this  they 
put  themf elves  in  arbitrement,  and  the  arbitrator  sND/ir^/  a  feverance^ 
and  afftgns  their  parts y  to  which  the  ward  does  not  agree,  yet  this 
is  a  furrender,  fcil.  the  fubmiffion  and  award.     3 1  AC  26.  ad- 
judged.] 
AoD.  Rep.        [13.  If  a  l^ee  :gtaHts  part  rf  his  eflaie  to  the  kjfor^  by  which  a 

^'^s.^Trin.  <^^^ffio°  continues  in  himfelf|  th»  is  not  any  furrender.  My 
14!  Jac.  Ba-  Reports,  14  Ja.] 

con  Y.  Wal. 

ler— (I}pl.  uS.  C. Bt^t  if  !eflee  for  Xxhfranti  hit  tjlate  to  bita  Who  has  the  levtiioa  la  ftc  la  Kt 

own  rights  and  inunedlatc  Xa  tU:  pirticalar  eftate.^  this  ftall  cnare  4^  way  of  funcaicr.  Perk. 
CSa. 

Ron.  R.  [i^.  j^  ^^  leffeefit  I0  years  grants  etRhis  e/latt  to  the  leflbr,  ex* 

14  >ci  b"*  ^^P^  ^  month  or  a  day  at  the  end  of  the  term,  this  is  not  any  fur- 
K.  s.  c.  ^  render,  becaufe  the  leffec  has  a  reverfion*  My  Reports,  adjudged 
3  Buut.       Bacon  v.  Waller.] 

204.  S,  C-  -* 

*  S.  p.  by  Coiu  Ch.  J.  acMrdingly  3  aad  faid  it  it  i«ry  dear  he  fluU  h»vt  it  in  feveni.— *(1) 

^1.  a.  S.  C. 

6$.  ff 


■..id^ 


f  1$.  If  liJUte  fir,  UJt  gnuus  eil  his  tflate  to  the  Uffor^  this  is  »  '•'  '•'  '#* 
rartendcr.    7H.6.4.b.]  f^^*^^ 

cihte  tD  IriTor  rvWrrMj^  rvnf »  it  is  no  fil^rrend^*    Arg.  a  Roil.  ll«  474*  cites  'B«ndl«  Rep*  TWa 

Ifaall  not  enure  as  a  futrcndcr^  becattfe  theit  wants  words  of  ftirrenderi  but  ihall  enure  i»y  Wa/  of  foat 
Mly.    4  L^  S37>  cites  it  ai  adjudged  44  £iii«  in  B.  R. 

[16.  If  Icflce  for  life  kafes  fo  fhi  ieffoi^in  r ever/ton^  and  to  the 
teirs  fff  his  My  for  the  life  if  the  leJTee^  this  is  not  any  furrender  ; 
forpcradvcncure  there  may  be  an  lieir  of  the  body^  who  fliall  not 
be  heir  general,  and  the  eftates  diyidedi     16  E.  3.  45.  admitted.] 

[17.  If  tenant  for  life  he  contented  and  agreed  nmth  him  in  re* 
\ferfionf  that  befhall  have  the  land  and  hit  intere/lfor  a  certain  annual 
renty  and  that  if  tenatft  fat  iifefurvive  him  in  reverfion,  thea  he 
Jhail  have  the  land  again  s  this  is  not  any  furrender  clearly^  be- 
canfe  he  fliews  that  the  leflbr  fliall  not  have  all  his  e^lateb  D.  8^  [  ^3^  3 
Eliz.  251.  9.3.] 

[18.  &  if  the  tenant  for  liic  he  contented  and  agreed  with  him  It  was  a. 
tn  reverfion  that  he  fliall  have  the  land  and  his  intereft  for  a  cer-  p««*  «  ^ 

cale  Oi 

tain  annual  rent;  this  agreement  being  by  parol  is  not  any  furren-  Brown  aai 
der;  for  if  it  (hould  be  a  furrender,  then  the  reverfion  of  the  Kingfwdl 
Vent  fhimld  be  void^  this  bein^  by  parol,  and  his  intent  is  appa-  ^^  *  ^^ 
lent  to  have  the  rent.  And  therefore  it  feems  that  this  is  but  a  'xMy  bede- 
ieafe  at  will,  no  livery  being  tnade,  and  fo  the  rent  well  referved.  D.  tennined  hjf 
i  £1.  251.  93.  pet  Curiam.    But  the  juftices  of  aflize  contra.]      JJ^^I"*' 

^flwacntmentcf  kflee»  that  the  kilbr  flumld  hare  the  lands  again  t  but  it  wu  there  doubted  if  a  Ifl^ 
fmr  Bfe  maf  be  fo  detenafaledy  and  where  in  the  principal  cafe  the  leffee  dervuered  the  indenture  contain « 
sag  t&e  4cmfie  n  ajtrenitr  to  detiver  Jtmul  cum  totofiatm  &  mttreffe  terniini  pnedidi  to  the  leflor» 
epos  the  kfldr's  apeoaent  to  pty  to  leflee  yol.  And  that  fuperinde  the  ibanger  delivered,  &g«  ac- 
tMdinglyp  «i4  the  Idflbr  accepted  thereof,  and  plucked  away  the  feai ;  and  all  this  was  foond  by  the 
WfdiOf  and  Imrtfacry  that  the  leffet  was  content^  and  Afterwards  the  lelTor  made  a  new  Ieafe ;  this  is  « 
food  feifender  as  if  it  had  been  fovBd  that  he  had  nfed  fich  words.  Cro.  E.  487.  pi.  4.  Mich.  5S 
4i  uESs.  B.  R.  Sleigh  ▼.  Batantn. 

When  }tXhtfirjt0rt  ^Vrars  with  leflor,  and  is  ctntent  that  the  lejffor  fiall  have  the  Und  aga'Wf  it  ia  m 
funeader  of  ^  term  tor  yem^  do.  £•  448.  Sleigh  v.  Bateman. 


ig.  If  a  man  kafes  fitt  ytart  the  remainder  over  for  years ^  and 
ftfter  Utitfirfl  itrmar  grants  his  interefi  to  the  leffbr,  this  is  no  fur- 
Vender  by  reafon  of  the  mefne  intereft  of  the  term  in  remainder 
fir.  Surrender,  pi.  52.  cites  3 1  H.  3.  &  lib.  Perkins,  tit.  Surrender. 

ao.  Jind  if  termor  makes  his  leffor  his  executor  and  dies,  this  is 
^o  furrender ;  for  he  has  it  to  anotheV  tafe ;  contra  Whorwood. 
Sr.  Surreader,  pL  52^  cites  31  H.  3.  3c  lib.  Perkins,  tit%  Sui> 
'fciidcr<. 

21.  Where  a  man  Imfes for  years  rendering  rent^  ar.d  the  lef[ee  Br.  Affiw, 
Vfoives  the  pojf^cn  for  greain.fs  of  the  rent^  and  takes  ai^ay  Ms  cites  S.C. 
goods,  and  the  leflbr  enters,  his  entry  is  not  lawful  3  for  this  is  if  the  Ufi 
no  furrender.    Br.  Surrender,  pi.  25.  cites  8  AfT.  20.  wahves  tb 

f^ojfjion,  thh 
U  no  funeader  by  the  opinion  of  the  Court,  unlefs  the  /(ffor  agrees  to  it,  and  enters^  Sc  au««r-  [j^^ 

far  the  w^ver  does  not  exprcfs  th^  intent  of  the  Icflee.     Br.  Surrender,  pi.  45.  cites  7  H/6.  i. 

22>  Tenant  by  the  curtefy  was,  the  reverfion  to  baron  and  feme  % 
Ac  tenant  by  the  curtefy  infeaffed  the  baron  and  feme.  This  was  ad- 
judge4  a  furrender  to  the  feme,  and  no  feoffment ;  and  fo  fee 
that  if  the  feme  dies  tvitfaout  i£uc|  the  heir  of  the  feme  may  en- 
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tcr  upon  the  baron ;  quod  nota.    Br*  Surrender,  pL  26.  dtd 

II  At.  14. 
If  »  mm  23.  Formcdon  againft  tenant  for  term  of  lifcy  the  remainder  u 

^ntuaCe  ^'fi^  ^^^^  tf  ^\fh  ^^^  t^is  fame  tenant  for  term  of  life  grants  or 
the  fame  leqfes  his  ejiate  to  him  in  remainder  for  term  of  life^  habend.  to  the 
land  for  I'lf*  grantee  in  remainder  for  term  of  life  of  the  fame  grantor^  and 
Jilfrfwfll".  P^*^  Wilby  J.  clearly  this  is  only  a  furrender;  contra  if  dicte- 
der  unto  a  nant  for  life  had  leafed  to  a  ftranger  for  term  of  life  of  the  {tnm<p 
/'?"f"'/r    ger,  this  had  been  a  forfeiture.    Br.  Surrender,  pL  17.  cites  24 

f  rants  bis  ifiatt  toh'm  in  the  retnaindu  fir  life  j  the  law  fays>  Uiat  this  ihall  enure  by  way  of  futreoder. 
cxk.  L  6x6.  CJCC8  24.  H.  8.  15. 

24.  Aflizc  ;  feme  tenant  in  tail  after  pojjibiiity  of  iflue  extinft, 
the  reverfion  to  R>  in  fee  took  baron j  the  baron  and  feme  aliened  to  him 
in  reverfion^  rendering  rent  for  life  of  the  baron^  by  deed  indented 
nvith  claufe  of  re-entry  for  non-pa\ment  by  8  days.  The  alienee 
mliened  over ;  the  rent  [was]  arrear  ;  the  baron  and  feme  entered 
for  the  rent  arrear,  and  the  entry  adjudged  lawful  by  rcafon  of 
the  rent  arrear,  and  not  of  the  alienation  of  the  alienee,  and  it 
cannot  be  adjudged  a  furrender,  becaufe  it  was  by  the  baron  for 
his  life,  and  the  feme  may  furvive  him.  Br.  Conditions,  pi.  iiz. 
cites  29  Aff.  64.  ^ 

E  '37  3  '^^^  ^'  bound  hyflatute  to  B.  his  land  is  extended,  C.  recovers 
againft  B.  in  debt,  and  the  land  extended  by  B.  is  now  extended  bj 
elegit  to  C.  A.  grants  his  eftate  to  the  conufee ;  it  is  no  furrender. 
3  Le.  156.  pi.  205.  in  cafe  of  Cadeev.  Oliver,  Arg.  cites  29  M. 
64*  by  Seton* 

26.  In  aflife  }  land  was  given  to  A,  a  ha/lard j  and  to  E,  iisfeme* 
mnd  the  heirs  of  A.  who  had  ijfue  C,  and  after  A.  died,  and  C.  tod 
J,  to  baron  :  after  which  tenant  for  term  of  life  gave  the  land  to  the 

faid  y.  and  C.  his  feme ^  and  to  the  heirs  of  J,  and  after  C,  £ei 
without  iJfue,  by  which  the  lord  entered  for  efcheat,  and  J,  the 
taron  brought  qj/tfe,  and  upon  argument  and  adjournment,  the 
opinion  of  the  Court  was  againft  the  plaintifF*,  by  which  he  was 
nonfuited ;  for  becaufe  C.  the^^^  was  within  age  and  alfo  covert 
barony  this  was  taken  as  a  furrender  and  not  a  gift  to  the  baron ; 
and  then  becaufe  he  is  not  heir  of  the  part  of  the  father  of  C 
fcil.  of  the  part  of  A.  who  was  a  baftard,  to  whom  the  land  was 
given  in  fee,  and  E.  who  is  yet  alive  had  only  for  term  of  life, 
therefore  it  is  a  furrender  ;  quod  mirum  mibi  f  by  reafon  that  the 
baron  was  joined.     Br.  Surrender,  pi,  34.  cites  39  AiT.  7. 

27.  Land  was  given  to  R,  and  J,  his  feme  and  the  heirs  of  R,  and 
R.  died  having  iJfue  a  daughter  C.  who  took  to  baron  0.  and  after  f, 
Hvhofurvivedj  gave  the  tend  ic  C.  and  0.  her  baron  in  tail,  the  «- 
tnainder  in  fee  to  0,  Qusere,  if  it  be  a  furrender  ?  It  feems  that 
it  is  not  by  reafon  that  the  baron  is  joined  with  her.  Br.  Surren- 
der, pi.  20.  cites  39  £.  3.  29. 

28.  Land  was  given  to  baron  afidfeme^  the  remainder  to  J.  S. 
the  baron  difcontinued  and  retook  to  him  and  his  feme  the  remmtider  to 
W.  N,  and  died  ;  thtfeme  claimed  in  by  the  fecond  efate^  and  fur» 
rendered  fart  to  W»  N*  in  the  lafi  remainder ;  aud  becaufe  the  feme 
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\>j  the  taking  of  tht^  ftctrnd  ejiatt  was  retrtitudy  and  the  firft  remaindei^ 
alfo,  therefore  this'gift  is  nojurrendcr  to  thefecotid  remainder^  but 

^J  ^  ET^"^  ^  ^^  ^fi^^^ '  ^^^  ^^^  remainder  is  in  J.  S.  by  award. 
Br.  Surrender,  pi.  36.  cites  41  AiT.  i. 

29.  If  my  termor  agrees  that  IJball  make  feoffment  to  a  fbrangery  iVtfWw*- 
this  is  a  furrender  •,  per  Frowick  Ch.  J.  who  faid  that  this  cafe  is  {^nr*for* 
adjudged  in  our  books.  Brooke  fays,  quxre,  where  ?  becaufe  he  iifr,  that  m^ 
believes  that  it  is  not  law.    Br.  Surrender,  pi.  48.  cites  41  AIT.  2.  yc^^onw 

in  tail 
fbmUwtakt  a  feoffment  ^  imounn  noc  to  furrea<fer  of  ibe  eftaCe  for  lifs.  Refoived  per  Cuxv  HllL  2  W«  }« 
*£•  R.  Cvth.  no.  Switt  V.  Hcaih. 

30.  A.  leafed  to  B,  for  life ^  the  femainder  to  C  in  tail,  the  re- 
mainder to  D»  in  fee  f  and  after  B,  aliens  to  C.  and  his  feme;  this  is 
no  furrender,  by  reafon  that  the  feme  was  jointenant.  Br.  Forfei- 
ture deTerres,  pi.  84.  cites  41  AiT.  2. 

3 1 .  K  the  tenant  in  dower  leafes  her  eftate  to  the  heir^  rendering  Br.  Vo€- 
tcnt,  for  term  of  her  life^  the  heir  (hall  have  his  age  in  the  life  of  *=^«'»|*•  la- 
the tenant  in  dower ;  ior  this  is  a  furrender ^  and  the  heir  Is  in  by  pcrL  f. 
the  anceftor.    Br.  Age,  pi.  8.  cites  45  E.  3.  13.  Per  Finch.  6*3«  «'«« 

Surrender,  pi.  5.  cites*  S.  cl 

32.  In  fcire  facias  upon  a  fine,  it  feems  by  the  argument,  that 
where  jSfi^  is  levied  to  baron  and  feme  in  tai/,  the  remainder  to  W. 
infeey  and  the  baron  dies  without  iffue,  and  ihtfeme  leafes  her  efiatt 
to  W.  who  has  iflue,  and  dies,  the  ifiiie  (hall  not  have  fcire  facias 
to  execute  the  fine  \  becaufe  the  leafe  to  W.  the  father  was  a  fur- 
render.   Br.  Surrender,  pi.  6.  cites  45  £•  3.  18. 

33.  Feefimple  cannot  be  furrendered  without  livery  of  feifin,  Br. 
Confeffion,  pi.  15.  cites  12  H.  4.  20,  2j. 

34.  If  a  man  leafes  his  land  fir  20  yearsy  and  after  grants  a  Hr.  Chn^e^ 
rtnt-charge  of  20/.  out  of  it^  and  after  the  termor  grants  his  term  ?'•  '°'  ^*'** 
tQ  tbelifftr  within  4  years ^  the  leflbr  fhall  hold  charged  within  the  r'  ^'  g  -• 
30  years;  for  this  grant  is  a  furrender,  and  the  leflbr  is  in  fee,       ^^     ^ 
and  not  in  by  the  termor.    Br.  Surrender,  pi.  lo.  cites  5  H.  5.  8. 

35.  It  if  not  properly  a  furrender,  but  where  he  who  furrenders 
gives  peffeffion  to  him  who  takes  by  the  furrender.  Br.  Sur- 
render, pi.  13.  cites  22  H.  6.  51.  per  tot.  Cur.  except  Port 

36.  If  a  man,  feifed  of  an  acre  of  land,  leafe  the  fame  acre 
for  ttfty  the  remainder  for  life  unto  a  f ranger ^  and  the  leffee  grants 

ins  tftate  unto  his  leffory  that  ihall  enure  by  way  of  grant ;  and  yet 
the  grantee  is  feifed  of  the  whole  reverfion  at  th  j  time  of  the 
grant;  bat  the  fame  reverfion  it  no:  ro  take  effect  ii-inedhtely 
after  the  eftate  of  the  leafe  determined,  if  he  iit  the  reni:.iadcy 
be  living,  as  he  is  at  the  time  of  the  grant.     Perk.  f.  83. 

37.  fi  leflee  for  life  of  land  grant  his  eflate  unto  him  in  the  rr- 
verpon^  and  to  two  other  men^  it  is  a  furrender  for  no  part.    Perk. 

£  61%. 

38.  ReUafe  of  leffee  for  years  to  leffbr  does  not  amount  to  a  See  (H)  pL 
fatrender ;  for  releafc  fuppefes  leiTor  in  poflci&on*    Jenk.  30.  4- 
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Bcodl.  3  J.  3p,  A  Icafc  IS  granted  to  a  feme  file jor  llfe^  remainder  to  her  fit 
iiiu?^  S  C  ^°  y^arsj  and  after  Icflbr  makes  a  /pa/&  fir  40  j^^^r/  /o  y.  S,  to^ 
v^cordiAElv.  commence  after  the  death  of  thefeme^  and  the  term  of  20  xears ;  and 
afterwafds  J.  5.  marries  thefemi%  and  the  feme  dies.  The  baron 
has  both  the*  terms,  and  his  laft  is  not  furrendercd  nor  deter- 
mined ;  for  furrender  cannot  be  before  the  faid  term  commenced 
In  pofle(fion.     And.  32.  f\,  80.  Mich.  5  £.  6.  Anon, 

40.  Three  things  are  incident  to  a  furrender.  i  An  aBualfoffltJfwn 
in  him  who  furrenders.     2.  Aa  oQual  remainder  or  reverjton  in 

•See      him  to  whom  the  furrcndcr  is  made.     3.  •  Confcfit  ^nd  agrees 
(A.»)  pi.  8»  mcnt  between  the  parties,     Arg.  Owen,  97.  in  cafe  of  P^rrin,  al, 
Porey  v.  Allen. 

41.  Leafi  for  years  ;  after  the  leafe  m$de  leflbr  fays  to  Icflccj 
Though  I  have  not  excepted  it  in  my  leafe,  yet  I  meaa  to  have  the 
fhamber  over  the  kitchen  to  pyt  my  (luff  in,  till  my  fon  cpmcs  of 
age  :  to  which  lej/ie  anftueredf  be  was  well  content  with  that.  On 
which  IcfTor  put  his  ftuff  there.  Per  Popham,  Att.  Gen^  this 
does  not  amount  to  a  furrender,  but  is  only  ^  permiflion  for  2, 
time.  3  Le.  223.  pi.  301.  Trin.  ^o  £lia.  in  the  £xi;hequer| 
Queen  v,  Littleton, 

42*  Tenant  for  life  levied  a  fine  come  ceo^  iic^  to  him  in  reverfm  in 
fee^  and  declared  the  ufis  to  the  cegnizee  and  his  heirs,  upon  fon£^ 
tion  that  he  paid  the  tenant  for  life  the  yearly  fum  of  4/.  iurn 
ing  his  lifCf  and  in  default  of  paymept  tliereof,  then  to  the  cognifcr 
fir  his  lifii  and  for  one  year  over^  The  annuity  being  not  paid,  nor 
demanded)  the  tenant  for  life  entered*  The  queftion  was,  whe? 
fher  this  fine  was  a  furrender ;  but  it  was  heldi  that  it  was  no 
Surrender  j  for  a  fine  implies  a  gift  in  fee-fimple,  and  every  party 
to  it  ihall  b^  eftppped  to  fay  the  contrary*  Cro.  E^  688.  pi.  23. 
Trin.  41  Eliz,  C.  B.    Smitn  v,  Warren* 

43.  The  king  feifed  in  fee  of  tlie  tt&orj  of  St,  Saviour's  in  de^ 
ineifne  as  of  fee,  as  in  righ^of  hbcrovPy  dfmifid  the  fame  to  the 
fhurch^wardens  of  St.  Saviour's  ^/&r  a  I  years.  Af^ervjards  by 
letters  patents  reciting  the  faid  leafe^  and  that  thefi^id  church^DW'^ 
dens  modo  habentes^  &  ad  pmefens  polSdentes,  tfefiiid  eftate,  interef^ 
is^c.  yet  to  come  in  the  (aid  rcEtorft  bfldfurrendered  the  famCj  btf 
in  conftderation  ofthefaidfurrend^f  attd  ^^o/.  d^ifid  it  to  them  fir 
^o  years.  Refolvcd  that  there  was  no  opcafion  of  any  a&ua} 
furrender,  becaufe  the  words  modo  habentes,  &c.  proved,  that 
9t  the  time  of  the  making  the  laid  new  demife  the  oAicr  was  in 
being ;  and  it  it  inflead  of  their  making  any  furrender  before  the 
new  d^rnile,  the  acceptance  of  the  new  demife  Ihould  be  a  fur- 
render  of  the  old.  iQ  Rep.  66»  b.  Trin.  ti  Jac.  in  the  Exche? 
quer,  Church-v/ardcns  of  St,  Saviour's,  Southwark. 

44.  Before  rfmctisn  of  the  clerk,  the  king  cannot  prefini  the 
fame  clerk,  v/ho  is  in  by  uiurpation  j  for  this  cannpt  enure  as  a 

[  '39  1  furrender  and  new  prefcntmcnt.  Spe  Prefentatjon,  (Q.  a)  pi.  5.. 
and  Roll-  Rep.  236,  in  cafe  of  the  King  v.  thp  fifliop  otiJorwich, 
Hob.  203*  45*  R.  S.  brought  wade  againft  H.  apd  £.  his  wife,  and  dc- 
P».  a 57.  clarcd,  that  the  qucaj  by  letters  patents  granted  the  lands  to  -Sf 
hufband  *  f^*"  ^'fif  ^^^'^^'^de^  to  the  plaintiff  and  that  Jl.  the  defendant  mar' 
ccuid  not      ried  the  faid  E.  and  cmpiitted  'waffe.    The  defendants  by  their  plea 

;  confefs 


CDnfcft  the  leafie  and  marriage ;  but  farther  fay,  that  2  Feb.  anno  ^  ^i^  to 
40  Eliz.  thejfurrendered  the  ejlat^  of  the /aid  E.  to  the  ^ueen,  to  the  in-  {^c'"^  ** 
tent  tiatjbejbould  grant  a  nevf  leafs  to  the  fatd  E.  and  2  others  for  but  by  n. 
their  lives }  nvlncb  furrcndcr  the  queen  accepted^  and  3  Feb.  made  a  *®^  > 
new  leafe^    Iffue  bcmg  taken  thereupon,  the  jury  found  the  new  JI'^J^* 
leafemades  Feb.  reciting  that  Jbefurrenderedtii^  eftatc  and  the  not  of  re- 
grant,  and  that  the  queen,  in  confideration  of  money,  &c.  and  «>'*^>  *>«' 
that  the  new  kafe  was  made  with  the  confent  of  Hn  the  hufband,  and  ^^J'^IJiJ 
that  he  and  E,  agreed  to  it,  and  held  claiming  iy  the  f aid  new  leafe ;   was  found 
adjudged  that  die  confideration  which  procured  the  new  leafe  ^ytfaejiny* 
was  the  furrender  of  die  old  leafe,  which  furrepder  was  not  ab^ 
felttte,  but  defeafible,  if  £•  furvive,  or  H«  difagree,  and  then  the 
old  leafe  is  revived.    Befides  the  freehold  for  life,  which  U.  had 
in  right  of  E.  his  wife,  could  not  be  given  away  by  his  bare  afient  | 
but  U  that  leafie  had  been  made  di  novo  to  him  and  his  wife,  tfaea 
it  had  been  queftionable;  becaufe  the  eftate  paiied  by  implicationt 
viz.  by  a  farrender  in  law,  by  the  acceptance  of  the  new  leafe. 
Hutt.  7*  Trin.  14  Jac«  Swaine  v^  Holman. 

46.  It  was  heldf  that  if  the  indenture  of  leafi  he  given  up  to  the  Grmitn.*/ 
leflbTy  and  accepted  by  him,  this  is  a  fuxrender  in  law.  Clayt.  13,1.  ''^^^'^' 
pL  236.    March  16489  before  Thorpe  ferjeant  at  law,  judge  o£  ^  ^grln. 
affife.    Anon*  9Qr»  xhu  u  , 

aoriincadcr^ 
bat  he  stay  Ibe  %  hit  iti»t,  t£  h«  can  rtctver  hit  dgedmm^  far  9  Mt  a grmt  muft  be  fwxoidciei 
by  deed }  pa  Cur.  Vtat.  197.    Tria.  iS  Car.  ».  B.  R.  is  cafe  of  Woodward  v.  Aftoo. 

47.  Wheve  a  furrender  may  be  made,  and  hoth  e/fates  c^me  into  A  Oram  h 
thefime  hands^  this  amounts  to  a  furrender.     Arg.  SUn.  263.  in  XwlSilljC 
cafe  of  Knight  ▼.  Greenvill,  cites  Co.  Litt.  41^  4a.    Poph.  30,  a  faneadcr. 
For  no  man  can  have  an  eftate  in  pofleflion  and  reverfion  aUb,  becaufe  • 
vndiout  an  intermediate  eftatc  in  fome  other.  ^  ^^ 

tatca  of  e^iyl  difoity  ia  die  Jaw  •(  tbe  lame  tUae.    Aiy.  3  Mod.  301.  la  tfa^  ca^e  of  TJioia|baT« 


^brreader; 


(H)    By  what  Words  h  may  be. 

[u  ^HE  wwd  furrender  is  w/ necefirj  to  make  a  furrender,  if  *f^' 49*- 

*     ♦  there  are  other  vwds  wmb  tantatnwnt^    40  AS.  16.  1   J-    ~^ 

adjudged*]  der,  pi.  35. 

dtei  S.  C. 
tka  wot^pnm  #  k/Ume  gffwt  and  will  df  Mm  who  11  >>«•  p  ^^'Mdr  titmntf  that  heuttht 
«r  thartvtrjm patfhavt  tht  tLw^  ivhUb  bt  has  or  holds,  tbey  &iC  words  fqffiicient  to  make  a 
^  if  he  tP  wlioim  die  foneoder  U  atadc  do  a^ee  tb«xeuoto.    Perk,  fr  007. 

[a.  If  Iffffffir  life  faith  to  the  leflbr^  that  h^  grants  that  hefhall  Br.  Stmoi. 
wter  into  the  land,  and  that  he  will  that  hefhallh^ve  the  landj  [this  2";.|  c^il 
amounts  to  a  funendcr.]    40  AiT.  16.]  inenw:  for 

life,  or  for 
yean,  of  laad^  fay  to  bit  leflbr,  that  bit  will  is  that  hh  Itffcrjhall  tnter  into  tht  land  wbieh  be  h/ds  for 
liftt  or  foe  yean,  ami  Jbatl  bamt  tbefam^  and  by  firct  tbtrtof  tbe  l*ffmr  den  inter  in/o  the  fame,  it  is  a 
fooid  fbirender;  and  (b  (hall  it  be,  if  be  fay  aoto  his  ItffoT,  or  uoco  him  in  the  TcvAzmdet  or  rem^oa^ 
that  he  ^aUls  that  bt  have  the  lands  and  tbe  /^or,  does  enter  by  forct  tbtrtcf^  or  ;igrees  thereto,  it  is  a 

i^  fwEiCHler  I  but  M  die  ledbr,  dec*  deei  not  eattr  by  fot^e  thereof,  wn  a^rtfs  theictoj  tbe  furren* 

dec 
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der  {s  not  good ;  for  he  calinol  farrend«r  to  him  agamft  his  Urill.     Bat  if  ke  to  wohtm  th  Jbrr&Mr  U 
made  4o  omce  agree  to  the  (kmt^  he  cannot  afterwards  difagree  thereto.     And  in  the  time  of  king  £.  t. 
the  leflbr  did  enter  into  the  land  leafed  for  life,  with  the  alTent  of  the  leflee  j  and  becaafe  it  was  not  lit 
the  prefence  of  good  men  of  credit,  it  was  hoiden  to  be  a  void  forrender.    But  the  law  is  othenrife  at  - 
tbia  day,  &c«     Ferk.  f.  608. 

>  If  the  Jefiee.oomes  to  him  in  the  remainder,  or  in  the  reversion,  and  fays  to  him  thatitc  will  Kcufy  the 
ItnJ  no  toagerj  and  bein  the  remainder  iy  force  thirnf  duet  enter^  it  is  a  good  forrender.  And  if  the 
Icflec  does  iay  to  his  leiTor,  i  dtfurrender  mnto  ycu  the  land  which  I  held  efy^ar  leaje ;  or  if  be  faid,  1 
liold  fuch  land  or  hou/e,  &c.  and  Aews  certain  the  land  or  houfe,  &c.  of  your  leafe,  aftd  I  dejurrender 
the  fame  land  or  houfci  tct,  te  you,  and  the  leffor  doth  agree  thereto,  tlie  fame  is  a  good  i!uireaderd 
Pctk*  f«  6o9«     , 

3.  In  afiife ;  tenant  in  tail  difiontinutdf  and  the  difconttnuee  died 

feifedy  and  3  teirs  after  him^  and  the  '^d  heir  on  his  deathbed  fent 

for  the  ijfue  in  taily  and  bailed  to  him  the  died  of  entail;  and  faid  to 

him  that  he  had  right  to  the  tenements ^  and  furrendered  them  to  him 

tfparolj  and  died  in  the  houfi  of  the  tenements;  and  the  iflue  in  tail 

entered  by  the  furrender  upon  the  heir  of  him  who  furrendered, 

who  interrupted  him  ;  and  the  furrender  awarded  good,  and  tlie 

entry  lawful.    Br.  Surrender,  pi.  33.  cites  34  AC  a* 

8.  P.  Jenk.       ^.  Reliafe  of  lefiee  for  years  to  leflbr,  does  not  amount  to  a 

^ifteiuMt   furrender,  becaufe  of  the  repugnancy;  for  the  leficc  is  in  poflcf- 

f«r  n/e  rg-    fion,  and  the  releafe  fuppofes  the  leflbr  in  pofleflion.     Jenk.  1954 . 

iaafci  nbim    pj^  2. 

m  reverpen*    • 

it  it  tKidi  becaofe  it  cannot  emire  as  a  releaie,  for  he  is  in  pofleffion  ;  nor  can  it  entire  u  t  fantndef  ' 

§at  want  of  apt  words.     So  of  leflce  for  years  j  per  Aoderfon  Ch.  J.     But  Snagg  faid  he  knew  it  ruled 

in  a  cale  of  great  importance,  that  though  the  words  did  not  aniount  to  a  forrender,  yet  the  confent  and 

a^gRcmeat  of  the  leuee,  which  is  proTcd  by  the  deed,  will  amutai  to  a  fanender.    Cro*  £•  2i.  Trio. 

•5  Elis.  C.  B.  pi.  2*  Anon. 

Tenant  for  years  remtjeSf  rekajesy  di/ehargesf  and  for  ever  fmits  claim  to  him  in  reverfion.  The 
Conrt  inclined  that  it  was  a  good  furrender  j  fed  adjomatur.  i  JLev.  145.  Mich.  16  Car^  %•  B.  R« 
Mam  v«  Tnpdway. 

5,  jf.  was  lefee  for  jeats  rendering  renty  and  altctwards  the  re* 
verfion  was  granted  to  B.  for  lifty  remainder  to  C.  in  fee.  A.  at- 
torned to  B.  Afterwards  B.  by  deed  releafed  to  C  cdl  his  righty 
Hq.  with  words  excluding  him  to  make  any  chum  for  the  future.  C. 
reciting  all  this  matter,  granted  his  faid  reverfion  and  renunnder  to 
y.  S.  infeey  to  whom  A,  faid  the  rent;  and  B.  likewife  releafed  t$ 
J.  S.  and  his  heirs,  &c.  all  his  right,  tuitlrlUe  words  as  in  the 
other  releafe.  Dyer,  Wefton,  and  Wellhe  J.  held,  that  nothing 
pafled  by  this  releafe,  becaufe  there  were  119  words  offurrenitr  in 

.  the  deed.  And  Saunders  Ch.  B.  and  Browne  accorded,  but  Cat« 
l^n  and  Whiddon  e  contra.  D.  251.  a.  pi.  91.  PafcL  8  £liz. 
Stepkin  v.  Lord  Wentworth. 

6,  Tenant  in  tail  leafes  for  years;  afterwards  ^ffir  €9venmnts  and 
grants  with  lefTee,  that  Yitjball  have  and  h^d  the  land  to  Urn  and 
ethers  during  ike  lift  oflejfor,  but  no  livery  and  fcifin  was  made. 
By  the  opinion  of  3  juftices,  this  is  neither  furrender  nor  con- 
firmation to  enlarge  his  eilate,  and  is  only  a  covenant,  notwith 
ftanding  fhe  word  grant  j  but  "Wefton  J.  feemed  e  contra,  by 
reafon  of  the  word  grant.  D.  272.  pi.  34-  Pafch.  lo  Eliz.  Car- 
dinal! V.  Sackford. 

Gro.B.156.  1.  Tenant  at  ivi/l  cannot  furrender;  and  if  he  fays,  /  €»ree  to 
jkr39.Mich.  fifrrendcr  my  lands ^  this  by  3  Jufl»  i»gainft  i\  is  not  any  tlutig  in , 

preftn^  - 


/ 


I 
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prefent,  but  an  a£l  to  be  done  in  futuro.     Le.  177.  pi.  250.  3'  'c'?* 
Trin.  31  Eliz.  B.  R.  Sweeper  ir.  Randal.  Ilc-L"^' 

cordin^ly. 

8.  Leafe  for  lifty  remainder  fir  lijes  and  afterwards  he  In  r^-  Poph.  i»s« 
nuunderfor  lifi^  during  the  life  of  the  tenant  for  life  in  poflcffion,  fjjg^',^^  ^ 
and  in  his  prefence  upon  the  landy  furrenders  to  reyerfioner  by  Bennkt 
thcfe  words,  viz.  Ifurrender  and  yield  up  the  tenements  to  you,  and  v.  West- 
then  delivers  up  the  leafe  to  the  reverfioner,  by  whom  the  leafe  jJates'^{tto^ 
was  granted  to  hipi.    Per  3  ♦  Juft.  this  is  not  good,  but  it  ought  to  be  done  by 
be  by  deedj  but  Mountague  J.  contra.     Et  adjornatur.     2  Roll,  affcntof  the 
Rep,  20.  Fafcb.  16  Jac,  B.  K.  Bcnnet's  cafe.  lifcl'bttt^to 

a  ftnqger  upon  the  kmd  in  the  abience  of  the  JclTor;  and  that  be  faid  be  furrendered  to  him  in 
rrrerfioo.  Ic  was  obje^d  that  this  furrendsr  could  not  enure  to  him  in  reverfion,  being  abfent. 
Scd  non  aUocator;  for  the  fole  point  in  queftion  was,  whether  he  in  remainder  for  life  can 
foneadcr  wichoot  deed?  And  as  to  that  this  rule  was  taken,  viz.  that  what  cannot  commence 
without  deedy  cannot  be  granted  without  deed ;  as  a  rent,  reverfion,'  conunon,  advowfon,  &c. 
But  in  this  cafe  this  took  efte^  by  livery,  and  not  by  deed ;  and  therefore  might  be  determined  without 
deed.  Moontagoe  and  Haughton  agreed,  that  i^  might  be  furrendeTed  without  deed,  but  that  ic  could 
not  be  gfa«ted  over  without  deed;  but  Doderidge  J.  fsM  it  could  not  be  furrendered  without  deed,  but 
that  tenant  in  poAeflion  may,  or  tenant  for  life,  and  he  in  remainder  together  may  furrender  to  him  iu 
the  rereriion  i  but  this  ihall  enure  as  2  fevexal  funenders,  Aril  of  him  in  remainder  to  the  tenant  fir 
Tifc,  and  then  by  the  tenant  for  life  to  him  in  the  revcrfion.  And  Croke  J.  «grc:d  with  Doderidge, 
becaule  the  eftate  of  him  in  pofleiHon  ia  an  cflof^pel  to  the  furtcndcr,  fo  that  it  cuuld  not  be  furrrnder. 
cd  wichoac  deed.  «  r  ...   1 

(I)    In  what  Cafes  a  Surrender  fhali  be  hindered  by  sec[F)(C}. 

other  EJlate. 

[i.  IF  UJfeefir  20  years  grants  10  of  the  faid  20  years  to  the  hjfor^  See  (G)  pi. 
**•  yet  this  is  not  any  furrender,  becaufe  he  himfelf  has  a  re-  i3»'4''>c. 
rerfion  meihe.    Tr.  14  Ja.  B.  R.  adjudged  between  Bacon  and  j^  ^^^^ 

Walier.J  but  a  future  intereft  \  per  Doderidge  and  Haughton  J.     Roll.  R.  38 S.  S>.  C. 

[2.  If  lejfee  fir  years  grants  all  his  eftate  except  one  day  at  the  end  -*»«  1^1^'" 
of  the  tenn  to  the  iejfir^  yet  this  is  not  any  furrender ;  for  this  day  ^^' 
is  a  revcrfion,  and  fo  fliall  hinder  the  furrender  as  ftrongly  as  if  it 
had  been  20  years,    Tr.  14  Ja.  B.  R.  adjudged  between  Bacon 
.  andWallenJ 

3.  Leafe  was  made  to  W.  fir  Itfiy  the  remainder  to  P.  in  MiV,  -^«'  ifP' 
the  remainder  to  T.  in  tail,  the  remainder  to  the  right  heirs  of  IV.  ^^^^'1^^^ 
and  after  Jf.  infetjffedp*  and  his  feme  infee^  now  T,  cdfi^iot  enter;  t.  mayen-^ 
fir  he  has  not  tie  immediate  rcma.K  L  \     Br.  Surrender  j  '  •.  ".  cites  tcrfurthc 

AiV    ^    ^r  alienation. 

41  Ji.  3.  2I»  tohisdifin. 

beriCUKe;  per  Wkhisg.  quod  non  nejatur.  .  And  fo  Cz  tha*:  if  is  *■.:;  Jur^.'rt'fr,  .-.  .-;  '^  'he  feme  wax 
joijiedwab  P.  who  »fas  in  the  Tcmamt^jr  j  but  if  fi>p.  had  not  br^n  joined,  th».u  '.J.  fcvr.iS  5'  had  been  a 
farreader }  for  tenant  for  life  cannot  infcofi*  him  \n  the  rc*'erf.on  or  rcm.iJnacr.  lir.  Suri«i.»''  r  pi,  3, 
cites  4.1  £•  3«2i. 

4.  In  debt  the  defendant  pleade<l  furrender,  and  the  cafe  m  as, 
that  an  abht  leafed  l^nd  for  tertn  of  20  years  to  B,  C  ivhc  leafed  otter 
to  E.for  5  yecrs^  who  leafed  his  interej}  hy  indentut'e  to  IV.  N,  ren- 
dering 2f  fJirrf/  ter  cnnuni;  an<l  in  dtbt  brohght  hy  E,  ngaatji  /^.  iV. 
the defendir'i  ,^h::dec:  rhar  the  fiitd  R.  ar.d  ik':s  V/.  N,  //<w  difc.jdc:nt 
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his  leffee^  before  any  rent  arrear^  furrendered  their  efiateSy  which  they 
had  m  the  land,  to  the  ahhot  firft  lejfor^  who  agreed  to  it,  judgment, 
&c.  And  by  all  the  juftices,  except  Br  inn,  this  is  no  good  fur- 
render;  for  there  was  no  privity  betnveen  the  2d  and  ^d  lejfeet,  and 
the  firji  lejfor,  and  therefore  a  void  fun^endcrj  and  alfo  the  third 
leafc,  with  refervation  of  the  rent,  had  been  void,  but  by  reafon  of 
the  deed  indented;  becaufe  the  fecond  leffee  had  no  reverjion  in  him^ 
and  alfo  the  furrender  in  fuch  cafe  is  not  good  without  deed;  for 
of  a  rent,  &c.  which  cannot  pafs  without  deed,  nor  commence 
without  deed,  there  the  ftirrender  of  fuch  a  thing  is  not  good 
without  deed.  And  note  alfo  here,  that  there  is  not  any  imnudiaU 
[[  142  ]  reverfion  or  remainder  between  the  2d  lejfee  and  the  3  J  lejfee^  and  the 
ifi  lejfor;  and  fo  void,  by  the  bcft  opinion.  Br.  Surrender,  pL  i6*. 
cites  14  H.  7*  2. 

5.  If  a  leafefor  life  be  made  of  land  by  A.  to  B.  the  remainder  to 
C.for  life,  the  remainder  to  D.  in  tail,  and  ^,  furrenders  to  C.  or 
to  A.  his  leffbr  (ivho  has  the  fee  in  reverjion)  leaving  out  him  in 
the  remainder  for  life,  this  {urrender  is  void  to  take  efied  as  a 
furrender ;  becaufe  he  unto  whom  the  farrende^  is  made,  has  not 
the  immediate  eftate  in  remainder  to  him  that  makes  the  furren- 
der. But  if  he  who  made  the  furrender  Jiad  but  ap  eftate  for  years, 
and  in  the  furrender  there  be  words  which  amount  unto  a  grant  of  Us 
ejlate,  then  the  furrenderee  (hall  take  thq  fame  by  way  of  grant  of 
his  eftate,  &c.  Perk.  f.  588. 
But  If  an  (5,  A  lefiee  for  years  remainder  for  years  to  B.      This  remdth 

iwfetoc!  der  for  years  hinders  the  funender- of  icffce  for  years  to  leffor; 
by  another    fccus  of  an  ofter^mode  leafe  to  commence  after  the  firft  Icafe. 

Wnd  had  ecmm*r.€ed  vt'ith  the  Itafr  f  B*  then  it  it  mly  a  kafe  hy  ^t^peff  and  does  ipt  hinder  the  for- 
render  of  B.  For  it  it  not  one  and  the  fame  eftaie  with  the  Ugfe  uf  B.  and  conjoined.  But  in  tbii 
cafe  if  B>  furrender^  C.  (hall  enjoy  hit  leafe,  and  if  in  the  la(^  cafe  B*.  attorns  to  C.  'then  C.  iball  have 
it  as  a  reverfion,  and  the  rent  at  incident,  and  fuch  /tvnJiM  birtders  furrender  by  B.  to  A.  the  fiiA 
kflbr,  ibr  he  it  tot  tmmedUUi  to  bim.    Jenk.  z^%»  pi.  49. 

7.  Leffeefor  life  makes  a  leafefor  years  rendering  .rent,^aitd  after 
furrenders  to  the  Icflbr  on  condition.  J^^^  for  year^  igfies  a  ntv) 
l^ofe  for  years  of  the  lejfor;  leffee  for  life  perfwrm^.^  cofidition  and 
puts  out  the  lefTee  for  years^  who  re-enters,  and  the  leflee  fot 
life  brings  debt  for  the  firft  rent  referred,  and  ruled  that  it  does 
not  lie  i  fot  the  leafe  out  of  which  it  was  referved  is  gone  and 
determined.  Cro.  £•  264.  pi.  4.  Mich«  33  &  3(4  £Uz.  B,  R. 
Brewfter  v.  Parrot. 


(K)     JIow  a  Surrender  may  be  made. 

•Br.Dcwer.  Tj^   a   Surrender  may  be  upon  condition.     *  14  E.  4.  6.  adjudged, 
pi.  74.*u«      .  A  p„kins,  f.  624.  44  E.  3.  30 

S.  p.  Br.  Sunender,  pK  41.  cites  7  E.  4..  a6« S.  P.  Co.  Litt.  «i8..b. 

Vou  murt  know,  that  a  fuirender  of  «  yVai»A/  made  J»y  detd  'md<rttcd  ttffott  ctrdit'an  is  good,  lad  If 
the  furiender  be  of  an  ^Intt  ft^r  yenrt  in  land,  tbrn  the  furrender  may  b?  yfcn  ccnditkn  witLtutdud\ 
tnU  if  A  furrend^cr  be  maoe  of  the  freehold  by  dcrd  ind^iici  vp^a  coniUlon,  tliac  if  he  to  whom  the 

funcoM 


liimnder  if  A)i<)e,  do  not  go  unto  York  within  one  month  next  following  the  dtte  of  the  fumo^ery 
that  then  k  Ibail  be  lawful  for  him  who  made  the  furrender  to  re-enter  into  the  land }  th«  fame  is  a 
good  fiuiiender  upoo  condition.     Fcrk.  f.  624. 

f  2.  Tenant  for  lifij  and  he  in  reverjton  for  life  may  furrender 
mtbout  deedf  and  the  eflate  of  him  in  reverfion  fhall  )oit  furren- 
dcred  thereby  \  for  it  feems  this  (hail  enure  firft  as  a  furrender 
of  the  leilce  to  him  in  reverfion,  and  then  as  the  furrender  of 
him  in  reverfion,  fo  that  he  furrenders  an  eftate  in  pofTeflion. 
27  Air.  46.  adjudged.] 

[3.   A  furrender  of  an  eflate  for  life  may  be  vntbout  livery,  ^^  *tnant  U 
44  Aff.  3.  Curia.]  ^-T^^ 

Hm  m  the  rtwfAn  by  deM,  comcffi  &  confirmavi  for  btr  l\fe  rendering  rent,  and  fir  default  of  payment 
tp  re-enter  \  and  in  allife  brought  by  the  tenant  in  dower  againft  him  of  the  land»  be  pleaded  the  deed 
fnd  hfa  ratifoa%fu  &  ecnfirmavit  tbe  land  to  bim  in  reverfion  then  feifrd  of  tte  revtrfcn  habendum  for 
ife  of  tbe  ttuoMt  In  dotoer^  rendering  5  /.  rert,  ^^bich  be  has  been  always  ready  to  pay,  and  VH^uId  not 
uje  tut  dead  as  s  gift,  but  as  afurrMder^  and  the  opinion  of  tbe  Court  was^  that  it  is  a  furrender  and 
pot  a  lea^B ;  and  this  nocwitbilan<iing  tbe  condition  and  the  rent  referved.  Br.  Surrender^  gl  37. 
c:fict44  A^r.*}. 

*  £ut  teuaut  •^/ar-fimplc  cannot  furrender  to  the  lord  without  livery  of  feifin.    Br.  Sttrrender,  pi.  9* 
cites  1%  H.  4«  >i.  Br.  Cooditiony  pU  15.  cites  S.  C.  *  f  iao  1 

4.  In  aflife,  it  was  admitted  a  good  for,  that  the  tenant  brought  Br.  Surren- 
fracipe  quod  reddat,  Jcilicetf  dum  fiat  infra  atatem  againft  the  plain^-  S^'s.C.* 
tifff  and  be  rendered  to  him  the  land  in  pais,  judgment  fi  aSio;  for  But  Brooks 
per  Fifli,  this  is  all  that  the  writ  demands;  for  it  is  prxcipe  N.  ^*y*>  ^^ 
quod  reddat  B.  fuch  land.     By  which  the  iflue  was  taken,  that  he  [^^t^^^f 
difTeifed  him,  abfque  hoc  that  he  had  any  thing  of  his  render,  the  writ  is 
quod  notai  and  the  aflife  was  taken  ;  which  faid  that  he  did  not  '^^^  ^5  ^^^ 
furrender.     Br.  Barre,  pl^  64.  cites  27  Aff.  37.  th^^rf 

where  the  writ  is  returnable,  and  render  it  there,  fo  chat  it  may  be  of  record  to  bar  the  demandant  at 
another  time  J  and  yet  the  writ  fays  furthn",  et  nifi  fecerit,  8c  prseiidlus  (le  demandant)  fecerit  te 
liECiirvm  de  c*anioxe  fuo  profequend.  ^nt  fum.  per  bonos  fummonit.  praedld.  (le  tenentem)  quod  fit^ 
Ac.  eftenfor*  qua  re  nnn  feferit,  Scc^  And  (o  it  feems  that  in  ancient  time,  it  fuffced'tbat  tkt  teuailf 
in  pais  accarding  lo  tbe  words  of  tbe  writ. 


5.  Leflee  for  years  cannot  furrender  by  attorney;  but  he  may 
make  a  deed  importing  a  furrender,  and  a  letter  of  attorney  to 
another  to  deliver  it ;  per  Clench.  Le.  36.  pi.  45.  Trin.  28  Eliz. 
B.  R.  Anon. 

6-  A  furrender  may  be  to  an  ufe,     Cro.  E.  668.  pi,  23.  Trin.  whether 
41  Eliz.  in  C.  B.  Smith  v.  Warren.  tth^{ur^ 

rendered  to  am  nje  was  doubted  by  Colce.   Roll.  R.  4iz.-«Thcy  may  be  furrendcred  according  to  th« 

cailomof  a  manor,  Rrll.  11.  41-1.  WaHcl  v.  Yelton  3  Bulft.  110.   Elkin  v.  Waftell,  Mich. 

14  Jac.  S.  C.  and  there  a3i.     ItVji^Orged  chat  fee-llmple  Imd  rrl'ty  !     Surrendered  by  the  cuftom, 
aad  that  it  bad  been  fo  adjudged  bcTe  5  and  this  fccms  admitted  by  Cck?  (.  ^ .  J. 

(L)    In  what  Cafes  Surrender  may  be  tznthout  Deed^  See(H) 

1    •  r^rr  er'i  •  Bcnnct  r. 

and  m  what  not.     What  Tbtng.  weftbcck. 

{i.    jjCorodie  cannot  be  furrendcred  without  deed,    i  '2  1 1.  4.  17.] 

"^       £2.  Such  thing  lohich  cannot  be  created  luiibott  deed^  can-  Br.  Mon* 
not  be  fup-endercd  without  deed.     19  H.  6.  33.  b. J  ^*"''tj'^  ^; 

^  5.  C— i-S*  C.  cited  Poph,  137.  Pach/  r^  Ja   in  c^fe  uf  rem:;:  Y.  'WtuVucck.— S.  F.  byt^ 
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tbhtg  which  may  hi  leafed  voitbwt  detd  may  be  furrendered  without  dcei,  tbcugh  the  Uejc  was  h  iutx 
per  Markham*     Br.  Surieode^  pi.  xi.  cicesS.  C. 

s.  P.  Br.  [^,  As  a  rent  charge  or  rent  feck  cannot  be  furrendered  with- 
pull'di.  o^'t  d«=«J-     »9  H.  6.  33.  b.J 

S.  C.  S.  P<  Ibid.  pi.  x6.  cice$  14  H.  7.  a*         Br.  Monftrans,  pi.  54.  dcesS.C.  Bcf  j«r« 

nrff(/^r  of  land  Ss  good  without  deed  thereof  made  5  for  it  may  pais  without  deed  as  bj  iiyety,.  ■  ■$.  I** 
Ferk.  pi.  5SJ9  382. 

[4.  Lejeefor  years  of  a  manor  cannot  furrender  it  without  deed, 

•   becaufe  it  cannot  pafs  without  deed.     Tr.  5  Ja.  B.  agreed  per 

Curiam,  between  Bucknam  and  Warnford.] 

Ifkffeefor         [j.  If  a  man  giants  a  reverfton  for  years  by  deed  as  he  ought, 

land  or^^f     ^'^^  ^^*^^  ^^^  r^///w  into  poffejfion^  this  may  be  furrendered  without 

ahoufc,  and  dced.    Tr.  5  J  a.  B.  R.  per  Coke.] 

the  grantor 

grants  the  reverfion  unto  a  firanger  for  life,  and  the  leflTcc  attorns,  the  grant  is  voW  if  it  be  not  by  deed* 
And  yet  if  the  legh  din,  and  the  grantee  enters  into  the  land,  he  may  jurrender  the  lame  without  defed 
and  out  of  the  land,  if  the  furrender  be  made  w  thin  the  csunty  where  the  land  ls»  But  if  the  funCB* 
^  be  made  in  another  county,  it  ought  to  be  by  deed,  &c.     Perk.  f.  583. 

C  '44  3  6.  If  a  man  be  tenant  by  the  curtefy,  or  tenant  in  dower ^  of  an 
advonvfon,  rent  or  other  thing  that  lies  in  grant,  albeit  there  the 
eftate  begins  without  deed  ;  yet  in  refpeft  of  the  nature  and  qua- 
lity of  the  thing  that  lies  in  grant,  it  cannot  be  furrendered  with- 
out deed.     Co.  Litt.  338.  a. 

7.  So  it  is  if  a  leafe  for  life  be  made  of  lands,  the  remainder  fir 
lifey  albeit  the  remainder  for  life  began  without  deed;  yet  becaufe 
remainders  and  reverfions^  though  they  be  of  lands,  are  things 
that  lie  in  grant,  they  cannot  be  furrendered  without  deed, 
Co.  Litt.  338.  a. 

8.  A.  tenant  for  lifey  remainder  to  J?,  and  C.  for  life*  C.  fur* 
chafes  the  reverfton  in  fee;  A.  and  B.  furrender  to  C.  but  without 
deed  5  per  Fenner  J.  the  furender  is  void  ;  for  if  it  bc^  good  rt 
mud  firft  be  the  furrender  of  him  in  remainder,  which  cannot 
be  without  deedy  and  it  cannot  be  the  furrender  of  tlie  fird  tenant 
for  life  to  him;  for  tliere  is  no  word  of  furrender  between 
them.  Cro.  £.  269.  pi.  9.  Hill.  34  Eliz.  B.  R.  Perkins  y, 
Perkins. 

9.  A  corporation  aggregate  cannot  make  an  exprefs  furrender 
without  deed  in  writing  under  their  feal,  yet  they  may  by  aS  in 
law  furrender  their  term  without  writing  ;  iox  fortior  (sf  potentior 
4fi  difpofttio  legis  quam  hominis.  Admitted,  lo  Rep.  67.  b.  Trin* 
II  Jac.  in  the  Churchwardens  of  Saint  Saviour's^  Southwaik's 
cafe. 

Lejjee  fir  10.  29  C/7r.  2.  Cap,  3.  cnafts,  Thzt  m  leafs,  eflates,  interef  if 

^Tfurrfl^r  freehold,  or  terms  of  years,  or  any  wuertain  tnterefls  in  or  out  of  any 

his  leafe  to  lands,  tenements,  or  hereditaments,  not  being  copyhold  or  cuflomary  in» 

^^^A^^r''  ^'*'d^y  fi^^  ^^  furrendered,  unlefs  by  deed  or  note  in  writing  Jigned by 

the  key,  the  parties,  making  them,  or  their  agents  authorifed  by  writing,  or  bj^ 

whid  Ififfor    operation  of  law. 

accitrtiy  but  ^ 

aicwwards  refufed  to  take  the  furrender  of  the  leafe  5  decreed  by  Lords  Commlifioners  tb«t  die  lewe 

(hould  be  difcharged  of  the  nat.    %  Vera*  iix.  pL  109.  Mich.  1689*  Nauhbolt  alias  KaatchbuU 

▼.  Porter.  1'  ., 
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Vpsn  •  cafe  fcftned  to  tht  Lord  Ch.  B.  Gjlbert  for  bis  judf^irfenty  at  hit  chambert»  be  gave  hisopi- 
niODf  that  iiace  the  ftatute  of  frauds  and  perjuries,  ;» ieafe  for  years  cannot  be  furrendered  by  cancelling 
of  the  indenture,  without  writing,  becaufe  the  intent  of  that  ftacute  was  to  take  away  the  manner  thej 
ANTOerl^  had  of  transferring  inrerefts  to  lands,  by  figns,  fymbols,  and  words  onlyj  and  therefore  as  a, 
tiver/  and  fssfin,  on  a  parol  feoffment,  was  a  fign  of  pafltng  the  freehold  before  the  flatuce,  but  is  now 
takrn  away  by  the  flatuce,  fo  he  takes  it,  that  the  cancelling  of  a  Ieafe  was  a  fign  of  a  furrender  before 
the  ftatute,  bat  is  now  taken  away,  unlefs  there  be  a  writing  under  the  hand  of  the  party.  And  the 
wor.%  viz.  By  a^  and  operation  cf  law  are  to  be  conftruci  a  ftirrendcr  in  law  by  the  taking  a  nevf 
Ieafe.  which,  bein^  in  writing,  is  of  equal  notoriety  with  a  furrender  in  writing.  Gilb.  £qu.  Rep.  23^* 
Cafes  in  Ireland,  in  time  of' Geo.  1.  Mageonis  v.  Mac-CuUogh. 


(L.  2.)     What  EJlatc. 

[13  f6.  p  STATE  ^r  life  of  land  may  be  furrendered  without  S.P.  And 
•^  deed.    40  E.  J.  41.  b.  19  H.  6.  33.  b.  50  AiT.  i.]     '^I'^H' 

caafe  it  is  but  a  yielding  or  a  reitoring  of  the  eftete  again  to  him  in  the  immediate  reverfion  or  remain* 
der,  which  arc  always  favoured  in  law.     Co.  Lite.  33S.  a. 

t'ffee  for  life  or  years  of  land,  or  of  a  houfe,  m^/t  coaJltion  by  dttd  iaJgftteJ,  may  furrender  hit 
tftate  without  deed.     Perk.  pU  583. 

[2]  [7.  Ont  jmntenant  may  furrender  t9  bis  companion  (admit- 
ting that  be  may  furraider)  without  deed.     40  £.  3*  41.] 

3.  Surrender  of  a  term  upon  condition^  is  good  without  deed.  S.  P.  Br. 
Contra  of  fuch  furrender  of  a  Uafe  for  term  of  life  upon  condi^  PU49!  d^ 
Ikni  for  this  ought  to  be  by  deed.     Br.  Surrender,  pL  40.  cites  7'e.  4. 49. 
7  £.  4.  i6. 

4.  Efiates  in  fee  of  fome  things  ifiuing  out  of  lands  may  be  de- 
termined by  the  furrender  of  the  died  to  the  tenant  of  the  land  by 
which  deed  it  was  granted,  bfc.     Perk.  f.  585. 


(L  3)     To  whom.     [The  King.]  t  145  ] 

£1.3  [8.  ^T^HE  tenant  of  the  iing  (admitting  that  he  may  fur- 
^     render)   cannot  furrender  without  deed.    Contra^ 
49  E.  3.5.  50  Afl.  I.] 

(M)  What  fhall  be  faid  a  Surrender  ofPart^  or  of  all. 

[i.  1 F  le^e  for  years  of  land  accepts  a  new  ieafe  bv  indenture  of 
^    part  of  the  land  before  leafed  to  him,  this  is  a  furrender 
only  for  this  part,  and  not  for  the  whole.     Hill.  43  Eliz.  B.  R. 
per  Curiam,  between  Fifh  and  Campion.] 

2.  A  man  kafedfor  life  re  fide  ring  rettty  and  after  the  tenant  for  ifunantfir 
afp  granted  his  efiate  to  the  leffor  and  2  others  ;   and  the  beft  opi-  ^f,  ^"^J^ 
men  was,  that  this  is  a  furrender  for  the  3d  part  5  for  when  the  hu  ^wiifi 
fee  an4the  franktenement  come  together,  the  one  determines  the  '•  '^^  ^#''> 
other,  Tan  d  fo  the/Vin/z/r^  <:^/<'rmyV/f/,  and  they  are  tenants  in  torn"   XrrJX"* 
mon ;  and  yet  th<  (^moti  of  Perkins  in  his  book  is,  that  it  is  no   ujj-.r^  a^d 
furrendct^for  nrfBfrt  for  the  advantage  of  the  other  two  j  but  *""A'"'^^s 
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in  fa  I  in     this  does  DOt  fo  appcat  in  this  book.    Br.  Surrender,  pi.  1 1.  citet 

this  cafe,         0,  JJ    A    ^     ^ 

forafmuch      7  "-  ^'  ^>  3* 

as  the  limiution  of  the  fee  ibould  work  the  wrong,  it  ttiurts  to  the  lefTor  as  afurrendcr  for  tie  em 

moietjy  and  a  ftrfmurt  as  to  tbt  remaiiuUr  of  tbefiratger ;  for  be  cannot  give  to  the  Ibflbr  that  which 

he  had  before :  and  as  to  the  remainder  to  Che  li ranger,  it  is  a  forfeiture  for  this  moiety^  aad  wbn 

the  Jeifor  enters  he  ihali  take  the  benefit  of  it.     Co.  Litt.  335>  a. 

If  LJfa  granti  his  iftatg  to  Igffbr  and  afiravgir^  this  is  a  furrenderyi/'  a  moiety*    Arg.  z  Roll*  R, 
445.  Ia  cafe  of  Euftace  v.  Scayeo. 

3.  Where  there  are  two  coheirs f  and  the  tenant  fir  life  grants  hU 
0jlate  to  the  one^  this  is  no  furrender  but  for  the  one  moiety,  and 
of  the  other  moiety  the  other  may  have  writ  of  wafte,  though  the 
adion  of  wafte  ihall  be  in  name  of  both,  and  the  one  (hall  be  fe- 
vered as  it  feems.  But  quaere ;  for  it  feems  the  a£lion  of  wafle 
fhall  be  of  the  moiety;  qusre  before  partition  and  feveraiice  of 
the  land.     Br.  Sutrender,  pi.  23.  cites  2X  .H*  7.  40. 

4.  If  A.,  B.,  and  C.  \ythifitfeoffeeroi  lands,  to  hare  and  to  bold 
unto  them  and  to  the  heirs  of  J9.  and  aftenxrards  Jf.  does  reUc^e  qIIMa 
fight  to  C.and  afterwards  Cfurrenders  to  B.^  ^c*  it  is  a  good  fur- 
render  for  the  3d  part  of  the  land,  &c.    Perk,  f*  587* 

5.  If  I  hold  one  acre  of  land /Sr  life^  of  the  leafe  ef  the  father  sf 
J.  5.  and  I  hold  one  other  acre  tor  Yxit  or  years  of  the  lee^fe  of  J^  L 
and  I  furrender  unto  J»  S.  the  land  which  I  hold  ^  his  leafe^  by  this 
furrender  he  fhall  not  have  the  land  which  I  hold  of  the  leafe  of 
his  father,  notwithilanding  that  the  reverfion  of  the  fame  acre  be 
in  him  by  defcent  from  his  father,  &c.     Perk.  f.  61 1. 

6.  A^i  j5.,  and  C.  jointenantsyW/i  in  the  leafe  of  a  houfeto  J.  S. 
to  commence  from  Michaelmas  lafl.  Afterwards  on  tiejame.  day  B. 
and  C*  without  A.  demi/e  the  fame  houfe  to  J.  S*  to  commence  from 
the  fame  time  and  for  the  fame  number  if  years  as  in  the  leafe  made 
by  all  three  %  and  in  ejed^ment  by  J.  S.  he  declares  upon  both 
thefe  leafes.  Refolved  that  the  declaration  was  not  double ;  for 
when  the  3  demifed  the  whole,  and  afterwards  2  of  them  de- 
mifcd  all  the  fame  thing,  this  is  z  furrender  of  the  firft  leafe,  and 
a  new  leafe  of  their  two  parts,  and  the  old  leafe  continues  as  to 

[  146  ]  the  y^part  of  A.  and  fo  J.  S.  entered,  and  was  pofleiTed  by  both 
leafes,  viz.  of  the  3d  part  of  A.  by  the frfl  leafe^  and  of  the  ttro 
parts  of  B.  and  C.  by  the  id  leafe ;  and  fo  affirmed  a  judgment  in 
B.  R.  3  Lev.  117.  Pafch.  34  Car.  2.  in  Cam.  Scacc.  Tubervill  y» 
Stockton. 


(N)     Pleadings, 

I.  iN  affife  Bagot  pleaded  furrender  of  letters  patents  of  the  of 
fi^'^  9f  ^^^^  rf  ^^'^  crown  of  the  Chancery  into  the  hands  (f  the 
king,  vit;.  ^iod  idem  W*  5.  coram  diSlo  domino  rege  in  CancdL 
fua  tali  die  ^  anno  eadem  Cancell,  apttd  villam  Wefim.  tunc  exiftente 
ferfotialiter  corifiituius  ^ex  certts  caufs  tpfum  moventibus  totumjus^fo' 
fum^  tit.  63*  interejfefua  guod  ipfe  in  diSo  effieio  oc  in  20  //.  pro  epterci* 
tio  ejufdem  hahuity  concefftt^  ac  eflicmm  illud  gra/iSf  pure,Aonte,  rea* 
liter  J  &  abfihae  furfum  reddidit  dimi/it^  tgf  refigneou^i 
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m  regif  ae  literas  illasjibi  indefaSlas  in  Cancel/.  pr^diSa  ibidem  ex 
eaufis  predicf'u  tunc  ibid,  rejfituit  Cancellandas.  Br.  Surrender, 
pi.  1 8.  cites  o  £.  4.  7. 

2.  In  replevin  the  defendant  rejoined,  that  leflee  furrcndcred  Litt.  Rep, 
dimiJfionempradiSIam^  without  faying  that  he  furrendAred  the  te-  ^^pj^cwd- 
nements  or  all  the  cftate  therein.     But  it  was  held,  that   thefe  i„giy .  for 
words  imply  all  his  eftate  and  intereft,  and  fo  it  is  intended  ;  and  »n  common 
though  the  ufual  courfc  is  to  plead  furrcnder  of  the  cftate,  yet  all  5J|jIj*°it'|, 
b  one,  and  fo  much  is  implied.  Cro.  C.  loi.  Hill.  3  Car.  C.  B.  faid  fuch  «a 
Pcto  Y.  Pcmberton.  «"« '»«*  * 

leafe  for 
yean,  not  only  a  writing  is  intended,  but  a  term  \  and  in  the  books  it  is  faid  that  he  furrendered  hit 
leafe,  &c.  aoJ  citied  Sir  John  Pacxnton'b  cask  adjudged,  which  w««,  that  he  made  a  feotF* 
meat  in  lee  upon  condition,  that  if  he  paid  money  at  fueh  a  day,  then  the  chafer  of  feoffment  ihculd 
be  uctierly  froilrate  and  void,  boc  did  not  fay  that  the  eftate  ihoulJ  be  void,  or  the  livery  and  Icifin,  $cz» 
And  yet  adjudged  that  this  goes  to  the  eftate,  and  yet  the  deed  does  not  make  the  eftate,  bat  the  (ivery. 
And  fays  Coke  remembered  this  cafe  in  5  Rep.  and  that  the  cafe  is  more  ftrong  than  a  leafe  for  years, 
as  the  principal  cafe  i»,  which  is  only  a  contrad ;  chat  if  it  was  eftate  «f  franktenemeor,  it  ought  t« 
be  intraado  agreavit. 

3.  The  coniUnt  form  of  pleading  a  furrender,  is  not  only  to 
plead  the  furrender,  but  to  plead  it  with  an  acceptance^  viz.  to 
which  the  furrenderee  agreed  ;  and  fo  are  all  the  precedents,  un« 
Icfs  one  or  two  in  Raftal.  Per  Pollexfen  Ch.  J,  Rookfby  &  Powell. 
I  Lev.  284.  Trin.  1  W  &  M.  B«  C.  in  cafe  of  Thompfon  v. 
Leach.' 

For  more  of  ^tttretltier  in  general,  fee  Coppl^OlO^  dftiXiZVii^* 
Uteaty  ifmctf,  lldeaf^^  and  other  proper  titles. 


^urtttor. 


(A)  What  Things  Survivor Jba II  tah. 

I.  IF  an  obligation  be  made  to  many  for  one  debt,  he  who  fur- 
•  yivcs  fliall  have  the  whole  debt  or  duty.     And  fo  it  is  of 
other  covenants  and  contra^Sf  &c.     Litt.  f.  282. 

2.  Money  lent  on  a  mortgage  in  truft,  and  with  intention,  that    [  ^4?  3 
each  of  the  mortgagees  ihould  have  his  money  and  intereft  again, 

there  (hafi  be  no  furvivorfhip,     Chan.  Rep.  57.  7  Car.     Petty  v. 
Styward. 

3.  Joinf'.£armer$  of  exc^e  X  per  Finch  C.  if  there  had  been  no 
covenant  tlill  it  i^ukl  furriYe,  vet  in  equity  it  ought,  by  reafou 
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of  the  joint  charge  and  expencc.  If  there  had  been  any  agree* 
mcnt  among  the  farmers  that  it  (hould  not  fiirvive,  that  might 
have  altered  the  cafe.  Vern.  33.  Hill.  1681.  Hays  v.  Kingdom. 
4.  Where  two  hecomc  jointe/ianiSf  or  jointly  inlerefted  in  a 
thing  hy  way  of  gifty  or  the  like,  there  the  fame  (hall  be  fuhjeft 
to  all  the  confequences  of  law.  But  as  to  a  joint  undertaking  in 
the  way  of  trade^  or  the  like,  it  is  otherwife.  Vern.  Rep.  217, 
Hill.  1683.     Jeffries  v.  Small. 

S^2  Lev.         ^,  If  2,  guardianjijip  was  granted  to  2,  if  one  dies,  it  fliall  fur- 

mx.  %9%    ^**^^  ^°  ^^^  other.     G.  Equ.  Rep.  177.  Pafch.  8  Geo.  !•     Earl  of 

30  Car.  a.    Shaftsbury  v.  Countefs  of  Shaftsbury. 

B.  R.  Lovv- 

ry  V.  Relnes,  where  thii  pnlot  was  moved,  and  cited  D.  [189.  b.  &c.  pi.  15.  &c.  Mich,  i  ft  j 
£lis.]  Lord  Bray*«  cafe,  that  by  the  death  of  one  the  authority  is  determined  )  hot  ia  the  principii 
C4lc  uM  Court  did  npthijag  to  the  point. 


(B)  In  wl^at  Cafes  ^\ir\\\or  Jball  take. 

f.   iF  a  demife  of  lands  ht  by  3,  on  condition  to  pay  them  lOoA 
^  equally  to  be  divided,  and  one  of  them  dies,  his  executor 

or  adminiftrator  (liall  have  the  money.     Brownl.    32.  a  nota 

there. 
^["*t"  ^*  ^^  ^  make  aleafe  for  years,  referving   rent  during  my  Ufe^ 

granfwi  by  ^^rf  my  wife's  ftfe^  if  I  die,  the  rent  is  gone,  becaufe^^  u  afiran-^ 
A.tobuf.  >ger  ;  and  flie  IhaU  never  have  the  rent,  becaufe  fhe  has  no  intc* 
tt^f/Juih  reft  in  the  land.  If  one  of  them  die,  nothing  can  furvive  to  the 
thei[ftcfthe  other,  and  a  limitation  muft  be  takeri  ftri£kly,  otherwife -it  is  by 
tfi/i',  and     way  of  grant,  that  (hall  be  taken  ftrongly  againft  the  grantor, 

the  wife  fur- .-n',,,^!    ^^   «  -»v^4.«  o/      o 

v.ves,  flit     i^rownl.  39.  a  nota. 

ibaUhive  the  rent.     Brownl.  171.  Hill.  15  Jac.  Brown  v.  Dunry. 

3.  Lands  charged  by  deed  with  1000/.  to  he  rai/eJ  and  divided 
among  5  children^  one  dies  before  diftribution ;  the  furvivor  fliall 
have  his  fhare,  and  not  the  devifee  of  him  that  is  dead.  2  Chan. 
Rep.  129.  29  Car.  2.  Woolftcnholpi  v.  Swetnam. 

4.  "Joint-pur chafe  by  A.  and  B,  of  a  building-Ieafe,  in  the  name 
of  C.  who  declared  it  a  truft  for  A.  and  fi.  and  of  another  build- 
ing-leafc  in  D.'s  name,  who  alfo  declared  the  tnift  for  A.  and  B. 
—A.  dies,  and  M.  his  executor,  and  E.  (who  had  taken  the 
houfcs  in  execution)  aifigncd  to  J.  S. — B.  became  bankrupt,  and 

the  commiflioners  alFigned  to  R.  S. : R.  S.  conveys  to  W.  S. 

W.  S.  denies  notice  of  tlic  title  of  J.  S.  but  confefled  his 

having  C.'s  afDgnment,  and  the  declaration  of  in^  put  tlierein, 
and  that  the  leafe  to  C.  was  not  ailigned  to  him  by  any  exprefs 
words. — Yet,  W.  S.  being  a  purchafer,  though  under  thofc 
circumltances,  Trevor  Mafter  of  the  Rolls  difmifled  the  bill 
without  cofts,  and  the  rather  becaufe  the  plaintiff  did  not  bring 
the  Mil  till  after  defendants  pvrchafe^  tliough  plaintiff's  purchafe 
was  made  2  years  before.  Vern.  R.  360.  Hill.  1685.  Uflier 
and  Prime  v.  Aylworth^  Edmonds,  &  iS% 
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(C)  By  what  Umtaiiott  Survivor  fliall  take. 

« 

I,  /^IFT  to  2  ia  tail;  here  arc  eftates  tail  executed  with  feveral 
^^  inheritances  i  but  if  one  die^  the  othe^.fiiall  l^aire  all  by 
furvivor  for  his  lifci  per  Haughton.  Roll.  R.  I'jS,  Pafch.  13  Jac. 
in  cafe  of  Bowles  v.  Berry. 

2.  So  gift  to  2  Mid  the  heirs  of  one^  if  he  who  has  the  fee  dies^ 
tlie  other  jQiall  have  all  for  his  life }  per  Haughton.  RoU*  R.  i78« 
in  cafe  of  Bowles  y-  Berry. 

3.  Lands  were  tUvifed  t^  baron  ^nd  feme  for  their  lives  ^  and  after 
the  dectafe  of  thefenuy  then  to  the  child  or  children  of  her  body  ;  in 
x)m  ca&  the  baron's  eftate  determines  upon  the  death  of  the 
feme.  2  Wins.'s  ^.ep.  653.  071,  67a.  Mich.  1734.  Cowper  v. 
Earl  Cowper. 

4.  But  a  limitation  to  them  for  their  lives  (^athout  mqre)  will 
undoubtedly  carry  an  eftate  for  both  their  lives,  during  the  life 
of  the  furvivor;  per  Mafter  of  the  Rolls.  Ibid.  671.  cites 
5  Rep.  9.     Brudeneirs  cafe. 

5.  And  he  faid,  that  this  is  the  legal  as  well  as  literal  and 
gfaihmatical  conftruction  of  thofe  words,  (for  their  lives,)  which 
being  plural,  muft  comprehend  both,  and  join  them  together, 
vthere  there  is  no  particular  reafon  to  vary  from  it;  as  where  ap  of^ 

fee  was  granted  to  ifor  term  of  their  Itves^  this  was  held  in  Audi- 
tor Curie's  cafe,  1 1  Rep.  3.  b.  to  determine  upon  the  death  of 
one.  But  in  a  limitation  of  landsy  it  //  othemmfe.  And  the  reafm 
of  the  difference  is  this,  a  jointenancy  of  lands  may  be  fevered ; 
and  if  it  be  not,  the  intereft  muft  conliequently  furvive,  which 
is  otherwife  in  an  office;  and  that  it  is  ib  in  lands,  is  not  from 
the  import  of  the  words  of  that  limitation,  but  from  theinfiitution  or 
operation  of  law ;  for  if  the  words  imported  a  furvivorihip,  it 
would  do  fo  in  both  cafes.  Befides,  upon  a  feverance  of  the . 
jointetutncy  in  lafidf  the  e/late  does  not  continue  during  the  life  of 
each  donee;  but  determhies  upon  the  death  of  one  for  his 
moiety,  and  of  the  other  for  his ;  and  cited  D.  67.  a.  and  Co. 
Litt.  ♦  107.  a.  a  Wms.'s  Rep.  672.  in  cafe  of  Cowper  v.  Earl  *  i'^"?** 

r^  r       f  r  ^t  ihould  be 

Cowper.  ,  J,.  ^ 


(D)  Survivorftiip.    In  What  Cafes  among  wha*  Per-- 

fons^ 

X,    ^US  accrefcendi  inter  mercatores  locum  nonjjabet ;  this  extends  ^^Jn^^Tjiat 

J  to  joint  Jhopkeepers ;  and  per  Coke,  there  are  4  forts  of  ajoint-bond 

?nerchants,  viz.  adventurers,  dormant,  travelling,  and  refident;  to  joint- 

and  neither  of  them  ihall  take  by  fumvorfhip. '  2  Brownl.  ppt  in  ^m  f^r^**- 

a  nota  there*  per  Owen. 

funr'iTorfliip  between  mfrcht^titu  Chan.  Cafci,  zz?*  Fafcht  2X  Cv*  2«m  cafeof  HoltfcombT.  Ri\xrt« 
— .-Nclf.  Clu^.  Kcp.  f  39»  m  S.  C. 


tm,  ^     1.1 
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(E)  By  what  Words  a  Thing  Ihall  funrivc  thePerfon, 

or  die  with  him. 

3  L«-  *5-  I.  A^  award  was,  that  A.  fliaH  pay  to  B.  during  the  term  of 
•nd^iere   '  fix  jeaTS,  iowards  the  education  and  bringing  upof  fuchan 

Dyer  fays,  onc,  an  inUnt*  Within  the  2  firft  years  of  the  term  the  infant 
thatthb  jics.  Cited  \yf  •Dyer,  who  faid,  it  was  adjudged  that  the  fum 
c.bT  about  ought  to  be  paid  for  the  whole  term  after ;  for  the  words  (towards 
3  yean  be.  his  education)  are  only  to  fiiew  the  intent  and  confideration  of  the 
»  r'        n  payment  of  that  fum,  and  are  not  words  of  condiHon,  &c.   2  Lc* 

L  149  J  154.  in  pi.  i8(S.  19  Eliz.     InCB.  Anon. 
^^*"*ftSr"        ^*  Covemnt  to  pay  fo  much  to  two;  if  this  be  no  interefl^  and 
fulJliTc  *  u    one  dies,    then  there  is  nothing  to  funrive ;  per  Doderidge  J. 
where  A.      3  Bulft.  31.  Pafch.  1 3  Jac.  in  cafe  of  Quick  and  Harris  r.  Lud-* 

eofenjnted     \^y^^^^^ 

witbB.yC, 

and  D.  to  gtre  bond  to  pay  xo!.  to  B.  v»ho  dies»  the  coTCflant  farriTes.    Brownl«  207.  Yates  f^ 

Holies. 

(F)  In  v/hat  Cafes  the  Survivor  fhall  bring  ASions^ 
or  be  charged  alonc^  or  he  and  the  Executors  or 
Heirs  of  the  other. 


I  •  Y  F  4  are  hound  in  a  recognizance,  and  one  dies,  the  other  3  (hall 
-*-  not  be  charged  with  the  whole,  but  they  and  the  heir  of 


If  the  heir 

be  within 

age,  and  w  -  w 

theconufee    the  deceafed  ihali  be  equally  charged  i  quod  nota.     Br.  Charge, 

krings /fir*     p^  21.   citCS  20  AIT.  37, 
fadas  r        I  y  ji 

ttgainft  tbe  3,  it  is  a  good  plea  that  the  4th  it  dead,  and  hit  iflfue  within  age,  Md  bf  hit  age  the  parol 
ihail  demur  agjunil  iS\ ;  per  judicium  ;  quoU  noC4,  that  charge  fluU  not  furrive  $  and  it  ia  sot  fiiid  tbeie 
if  they  were  Sound  jo'.ntly  andfinftraUy  or  not.  Br.  Jointenants,  pi.  27.'  cites  *  39  AiF*  yj^^^mm^AMd 
execution  (ball  be  againft  the  3,  and  the  heir  of  the  orher,  and  well  \  and  judgment  given,  and  af- 
firmed  in  error.  Br.  Error»  pi.  191*  cites  29  Aflf.  37^Br»  Parol  Dtmur,  pi.  i6*cJtetS«  €•■•—« 
Br.  Age,  pi.  36.  cites  S«  C.  per  Seton  aad  Shards  but  Mowbray  contnu 
*  It  ihould  be  (29). 

2.  In  debt  upon  bond  againjl  bts/band  and  mfe,  as  heire/s  to  herfo^ 
ther,  they  pleaded  non  eft  faftum  of  the  father.  The  jury  found 
that  the  bond  was  made  to  the  plaintiff  and  another;  whereas  in  truth 
the  plaintiff  declared  on  a  bond  made  to  himfelf  only,  without 
mentioning  the  other  obligee,  and  he  asfurvivor  brought  tieaffion. 
The  Court  was  clear  of  opinion,  that  the  plaintiff  ought  to 
have  declared  upon  the  fpecial  matter,  Le.  322.  pi.  453.  Micfa. 
30  &  31  Eliz.  C.  B.  Dennis  v.  St.  John. 

3.  If  a  bond  is  made  to  3,  to  pay  money  to  one  of  the  3,  they  muft 
all  join  in  the  aftion,  for  they  are  all  but  as  one  obligee.  And 
if  he  to  tuhom  the  money  is  payable  dies,  the,  other  2  who  furvive 
ought  to  fue,  though  they  have  no  intereft  in  the  money  CQn-» 
tained  jn  the  cotidition ;  per  Cur.  Tclv.  1 77.  Trin.  8  Jac.  B.  R. 
in  the  cafe  of  Rolls  v.  Yates. 

4.  la* 
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4.  In  debt  on  bond  it  appeared  upon  oyer^  that  A.^  <ff.,  and  C 
were  hound  jointly^  and  that  A,  was  dead;  whereas  the  a6^ion  was 
brought  agalnji  his  executor^  and  the  ether  2.  Upon  demurrer  the 
Court  were  of  opinion  that  the  adion  was  not  well  brought;  for 
br  the  death  of  one  of  the  obligees,  his  executor  is  wholly  dif- 
coarged.  Sid.  238.  pL  7.  Hill.  16  &  17  Car.  2.  B.  R.  Ofbom 
y.  Crofbem  &  al. 

5.  A  judgment  was  obtained  jointly  againft  3,  and  one  of  them   Saunacit 
dus^  and  the  plaintlflF  fued  zfcire  facias  againfi  the  executor  of  him  J|,jth°tli« 
that  was  dead,  arid  the  2  furvivors.    The  judges  feemed  to  in-  executor, 
cUne,  that  the  charge  did  furvive,  and  die  executor  was  not  liable:  ^^^^  *  ^^^ 
butpcrWyldc,  he  might  have  fued  z  fcire  facias  againfi  the  heir  and**Ha«^ 
and  the  2  furvivorSf  becaufe  as  it  charged  the  realty,  it  did  not   vey,  wheie 
furvire;  but  he  could  not  charge  the  executor.    Freem.  Rep.  366.  .^^^^y  *«- 
pL  468.  Pafch.  1674.  Anon.  '^alJurdT 

andpicadei 
Jmeral  jwJgmentSp  and  tliat  be  had  fully  adminiftered ;  mJ  amongft  other  *  judgmeats  pleaded  Mcvfhuh 
vas  rtcevertd  aginmfi  bis  t^atory  and  an  eftrangcr-y  and  becaufe  he  did  net  a-oer  that  his  tejiator  fur^ived^ 
|he  pka  was  ruled  to  be  ill.    Ibid.  •    ^flCol 

for  more  of  &tn1j(tor  in  general,  fee  SDetCrt,  3|0lnttnantSf, 

^VUOiy  and  other  proper  Titles. 


dufjpiciom 


(A)    What  is  good  Caufe  of  Sufpicion  to  detain  a 

Perfon. 

I.  "DILL  of  falfe  imprlfonment  in  B.  R.  the  defendant yZr/rf  ^"^»?-^ 
Xj  that  certain  perfons  /aid  to  him  that  the  plaintiff  and  J.  N,  ofWeal  ▼. 
were  come  to  X.  with  certain  oxen^  which  werejlole*.  as  :'hcy  thoughts  WelU,  cite* 
and  he  came  2Lt\d  found  the  oxen  in  an  obfcure  bou/cj  and  arrejled  him  f\^\  *^ 
vpon  fufpicion ;  judgment  fi  adio.     And  per  Gafcoign  and  Hull^  it  «^„notte 
is  no  plea  \  for  f  fufpicion  is  no  caufe  of  arrefi,  unlefs  a  felony  was  tried,  be- 
commtted  in  the  country  before.     Et  adjornatur.     Br.  Faux  Im-  "^^«  »V' 

.-  1  '  TT  ■'  buttheimi- 

pnfonment,  pi.  4.  cites  7  H.  4.  35.  e'ln'tion  of 

a  man, 
which  lies  jnjiis  own  conceit.        ■     f  Serjeaat  Hawkins  fays,  that  generally  no  fufpicion  will  juflify 
m  arreft  wnire  oo  treafin  or  filmy  bath  been  cmtmittedf   or  dangerous  wound  given,      z  Hawk. 
PL  C.  76.  f.  16. 

But  the  Serjej^r  thinks  that  thn  tule  holds  not  as  to  ai^refts  en  a  Im(  end  cry^  or  by  virtue  of  a  wur- 
fMl  from  a  jufticeof  peace,    a  Hawk.  PI.  C.  76.  f.  16^  !;• 


2.  It  13  good  cauib  to  arr^ft  a  man,  inafmuch  as  he  h  vagrant^ 
^xerctftng  no  trade^  nor  doing  any  work*     Br.  Faux  Imprifonmcnt, 
pi.  22.  cites  7  E.  4.  20. 
Coeds  were    •    3 .  &  that  parcel  of  the  goods  Jhle  were  fvund  in  the  pojjeffion  tf 
/^ouUdli      the  plaintiff     Br.  Faux  Imprifonmcnt,  pi.  22.  cites  7  E.  4.  ao. 

the  houfe 

of  the  plaintiff,  and  he  would  not  pytw  bow  be  cams  by  tbem,  this  gave  good  cfufe  of  fufpidon^ 
and  bclot^  cxaqnijoed  before  a  judket  giving  varloMS  and  yncert»m  atiju'cn,  aggravated  the  furpJcion,  aad 
was  juil  caul'e  of  blading  him  to  feflions*  Cro.  £•  901.  pK  4.  Mich.  44.  &  45  Ellz.  B.  R.  Cham- 
ben  V.  Taylor. 

4.  Falfc  imprifonment  made  at  W.  in  the  county  of  K.  The 
defendant  y^r^,  that  at  the  time^  (ffr.  T.  Fawconbridge  with  20,000 
men^  as  rebels  and  traitors  to  the  king,  intending  to  depofe  the  kiwg^ 
ajfauhed  the  city  of  London^  and  burned  houfeSy  and  killed  A.  and  B. 
and  the  citizens  drove  them  to  Blackheadi ;  and  the  cwnmm  voice 

•  Orig.  Is  and  fame  wasy  that  the  plaintiff'  was  one  of  them^  and  the  *  defend* 
^^^  Jh/P^^^^^S  ^"''  thereof y  took  him  at  W\  and  hccaufi  there  was  119 
gaol  in  the  county  of  K.  where  he  might  put  him  for  doubt  of  rebels^ 
he  carried  him  to  London^  and  there  imprifoned  him.  And  per  Cur. 
a  man  cannot  arreft  another  for  fufpicion,  if  he  himfeif  has  not 
fufpicion  thereof;  nor  he  cannot  juilify  by  command  of  him  who 
has  fufpicion.  Br.  Faux  Imprifonment,  pi.  25.  cites  11  £.4.  4. 
But  after  fol.  7.  the  opinion  was,  that  it  is  no  plea,  if  he 
does  not  fay  that  he  durjl  not  carry  the  plaintiff  to  the  gaol  of  Kent  fir 
di9uht  of  rebels*     Quod  nota  \  lor  a  man  catinot  justify  the  taking 

f  ij[i  ]  in  one  county,  and  the  imprifonment  in  another  county,  unlcfs 
for  fuch  fpecial  caufe  ;  but  where  the  gaol  of  one  county  ferves  in 
two  countiesy  there  he  may  plead  it  and  juftify,  &c.  And  the 
plaintiff  maintained  his  writ  abfque  hoC)  that  the  common  voice 
and  fame  in  London  was,  that  he  was  one  of  the  rebels. 

5.  In  falfe  imprifonment  the  dcftnd^int  Jujli/ied  that  a  felony  was 
doney  and  the  common  fame  and  voice  of  the  country  vfaSy  that  the 
plaintiff  was  of  ill  governmenty  and  that  he  did  the  felonyy  by  which 
he  who  was  robbed  came  to  the  conficdfley  istc,  and  required  him  to  ar^- 
reft  the  plaintiff y  whereupon  the  confiable  came  and  required  the  de* 

fendant  to  aid  him,  by  which  he  aided  him  to  arreft  the  plaintiff, 

which  is  the  fame  imprifonment.     And  per  Keble,  Vavifor,  and 

Townfend,  the  plea  is  good  j  and  it  is  lawful  to  arreft  him  by  the 

fufpicion  of  him  who  was  robbed  5  and  a  man  may  juftify  the 

taking  the  goods  of  an  alien,  as  fervant  of  the  Duke  of  G.  and 

yet  every  one  may  feife  them  as  well  as  another.     Contra  Brian 

and  Hawes,  and  that  the  fufpicipn  cannot^  extend  but  to  him  wIq 

has  the  fufpicion,    and  to  no  other.       Br.  Faux  Imprifonment, 

ph  14.  cites  2  H.  7.    15. 

S.^C.  cited         ^^  i^  fjjif^.  iixipriionment  the  defendant yi/V  that  J.  S.  waspoi* 

Bridgm.6a.  fined y  and  the  common  voice  and  fame  wnSy  that  the  plaintiff  ha4  done 

Trin.  //,  by  which  he  as  fervant  of  W,  N,  fheriff  took  the  plaintiff y  and 

^\^^c'^^  1    carried  him  to  the  prtfon.     And  per  Cur.  he  who  iuflifies  as  here, 

caleot  vvcal  ,  i         r     i    '  -r  >  "*!      i  c  t 

V,  Wclh.      ought  to  allege  that  fuch  a  one  was  p^nfoncd,  and  therefore  for 

fulpicion  of  felony  he  flYall  fay  that  fach  felony  wajir  committed, 

&c.  and  this  is  traverfable  j  and  per  tot.  Cur.  he  cafinot  juftify  as 

6    ,  /'  fervant 


( 


fetvatitof  the  (herifF,  but  of  his  own  authority  ;  for  itohen  a  felony 
is  dcfUf  and  fufpicion  is,  every  one  who  has  the  fufpicion  may  arreji 
tbepariji  hut  not  by  the  commafid  of  the  flje^'iff^  unlefs  thefberiff  has 
writ  ad  ilium  arreftand.  by  which  tie  defendant  amended  hi«  plea 
in  tliis  point ;  quod  nota  bene.  Br.  Faux  Iniprifonmentj .  ph  i6i 
cites  5  H.  7.  4. 

7.  And  per  Davcrs  and  Brian»  if  a  man  be  indited  of  felony , 
this  is  a  fufficient  caufe  of  fufpicion  to  arreft  him ;  quod  Jay  and 
Keble  negaverunt ;  for  procefs  ought  to  be  awarded,  and  the  in- 
didment  may  be  falfe.      Bi^  Faux  Imprifonment,  pi.  i6«  cites 

5H.  7.  4- 

8.  Common  voice  and  f ami  is  not  fufBcient  to  arreft  a  man,  s.  P.  Ai^. 

where  no  felony  is  done.  Contra,  where  a  felony  is  done.  Br,  ?"^sj**  ?*• 
Faux  Imprifonment,  pi.  10.  cites  5  H.  7.  4.  Wcai  ▼. 

WcHs 

S.  P.  Aif.  Godb.  406.  cias  7  H.  4.  35.  S.  P.  2  Inft.  5a..     ■■     Bufft.  149,  THn.  9  7*:. 

is  the  cafe  of  Wale  v.  Hill,  Arg.  ci(e&  2  H.  7.  5.  5  H.  7.  5.  26  H.  8.  9*  &  7  £.  4,  20.  ThaC 
common  iame,  in  fome  cafes,  may  be  a  goo<l  joftification  in  a  falfe  imprlfoomejit  \  but  this  is  to  ^ 
taken,  if  the  caufe,  fqr  which  he  was  taken,  be  public ;  but  Otherwife  it  is,  where  the  caufe  is  prf- 
vate;  that  fox  taking  of  a  man's  goods  in  a  private  manlier,  there  he  ought  to  ifaew  fpecially,  that  the 
|Oods  wete  foond  with  him,  and  in  his  pofTellion,  and  not  to  go  by  belief,  and  to  gire  cBcdeace  to  every 
particular  man ;  but  he  ought  for  to  ihew  fome  good  and  apparent  caufe  tu  the  Courts  and  fo  it  7  £•  4. 
/b«  20. 

If  a  man  be  robbed  in  the  night,  and  it  is  the  common  voice  and  fame  that  J.  D.  did  it,  a  mnn  m^y 
arxeft  h':m  by  the  famt  of  this  county  tvbere,  Sec*  Centra  by  the  voice  of  atotber  county »  Per  Choke 
&  Brian.     Br.  Faux  Imprifonment,  pi.  25.  cites  11  E*  4.  4* 

T%is  £tme,  Bra^on  ddcribes  well  t  fama  quae  fafpicionem  tndocit  ortri  debet  epuci  honot  &  gra'ueSf 
Bon  ^idem  malcvolos  &  maledicos,  fed  providas  &  fide  dignas  perfonas,  non  femel,  fed  faepius,  ^uia 
clamor  mlnuit  Se  defamatio  manifeftat.    2  Inft*  52. 

9.  Hue  afid  cry  is  good  caufe  to  take  a  man  for  fufpicion  of  fe-  s.  P.  Dr. 
lony,  and  i^  it  be  made  without  eaufe^  he  who  made  it  fhall  he  pu"  Z^^^^^t 
nifhedy  and  not  the  other  who  arretted  the  man.     Br.  Trefpafs,  pi.  i6.  citca 
pL  213.  cites  21  H.  7.  27^  .  5H.  7.4. 

Ibid,  pi.  25.  cites  11  £.  4.  4— S.  P.  2  Inft.  52. 

10.  Kjtiflice  of  the  peace  himfelf  camiot  arrefi  a  man  for  fufpi-  Br.  Faux 
cion  of  felony,  unlefs  he  himfelf  fufpefts  him,  and  not  ^y  the  fuf-  ^"P"'®"- 

••/•  f  t     ^        r  1  ^•^•'ri    mentjpl.it. 

piaon  of  another;  and  therefore  cannot  make  a  warrant  to  arreit  cites  s.c. 
him  upon  fufpicion  *  of  another;  but  he  who  has  the  fufpicion  of  —The  dc- 
felony  in  ani^er,  may  arreft  him  himfelf.     Br.  Faux  Imprifon-  ^^^^^l^' 
menty  pi.  8.  cites  14  H.  8.  16.  myof/ufpi. 

cion  of  ano" 

ther,  but  of  himfelf.     Br.  Faux  Imprifonment,  pi.  22.  citet  7  £.  4.  20. 

No  caufis  of  fufpicion  whatfocver,  let  the  number  and  probability  of  thcni  be  ever  fo  great,  will  juftify 

tbe  arteft  of  ao  innocent  man  ^  one  ivbo  is  nc:  Llvi',c!f  induced  hy  tUr.  tc  jufpeH  him  guilty,  vi^ethcr  he 

aakefoch  arreft  of  his  own  head,  or  in  obedience  to  the  command!)  o^*  a  privcie  perfon,  or  eren  of  a 

■oBftabk.     %  Hawk.  PI.  C.  76.  f.  15.  *  f  j^^  1 

11.  If  A.  be  fufpeded,  and  hz  fecth,  or  hides  hirnfeify  it  is  a  Ahfentinfr 
good  caufe  to  arreft  him.     2  Inft.  52.  *  n^^J^&fT 

warrant  a^nft  him  for  robbery  Qommited,  is  good  caulc  of  fufpicion.     Cro.  £•  87  j.  pi.  7    Hit). 
44  EliZ.  B.  R.  Pain  v.  Rocbefter  and  Whit6cld. 

12.  K-ireaJbn  cr  felony  be  done,  and  one  has  juft  caufe  of  fufpi- 
doD»  thi^  is  a  good  caufe^  and  warrant  in  law^  for  him  to  arreft 

any 

V 
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15^  ^ufptcton. 

any  mart  |  but  he  mttfijhew  in  certainty  ike  eaufe  of  his  fuftlcioH; 
and  whether  the  fufpicion  be  Juft  or  lawful,  fliall  be  determinefl 
by  the  juftices  in  an  a£lion  of  falfe  imprifonment  brought  by  the 
party  grieved,  or  upon  a  habeas  corpus,  &c.     2  Inft.  52. 

13.  Refufal  to  Jhrw  cattle  which  are  charged  to  be  ftolen  is  a 
good  cauie  of  fufpicion,  and  to  carry  before  a  jufticc  of  the  peace 
to  be  examined;  per  Doderidge  ],  3  Bulft.  287.  Hill.  14  jac. 
'  in  cafe  of  Weal  y.  Wells. 

(B)     Pleadings. 


1.  TN  falfe  imprifonment  In  S.  the  defendant  y^/^/,  thai  before  the 
'•'  imprifonmeni  B.  was  killed  in  S.  and  tie  plaintiff  was  in  the 


Br*  Double, 

pi.  151. 

cites  S.  C*  -  — 

— S.  C,    company  afibe  murderers  at  the  time  of  the  felony  ;  and  the  fame  of  the 

Cited  Arg.  county  of  S.  noaSy  that  the  plaintiff  was  party  to  the  felony^  hy  which 

incS^of  '*  *^  dmndam  found  the  plaintiff  at  S.  and  arreted  him  for  fufpicion 

Weal  V.  offelonyj  and  committed  him  to  the  fheriff^  which  is  the  fame  impri" 

^*!iij'**^  ^iifrttf.     And  Brian  faid,  the  plea  is  double,  yiz.  the  fame,  and 

dtDt  tfji.*  ^he  being  in  the  company.    But  Markham  J.  contra ;  for  in  fuch 

ycrttd  the  juftification  a  man  may  make*  20  caufes  of  fufpicion,  and  all  is 

ladiamcnt  ^jjy  ^^^  fufpicion.    Brian  faid,  he  imprifoned  him  de  fon  tort 

that,  tbit  demefne»  abfque  hoc  that  he  was  in  company,  or  that  there  was 

the  plaintiff  fuch  fame,  and  was  not  fuiiered  to  have  both,  by  which  he  tra- 

^u  in  their  y^jrfcd  thc  being  ui  the  company  only.    Br.  Faux  Imprifonment, 

iSJl'i'JJout  pi.  22.  cites  7  E.  4.  ao. 

tiiat>  that 

the  itpoft  was  fo,  jftc.  And  Nldkam  f  MarkbuD)  faid  thtie,  that  liTue  could  not  be  taken  ttpon  the 
report,  hut  open  the  matter  in  fk€t ;  tor  if  men  fay  in  the  country  that  I  am  a  thief,  that  is  no 
caafe  to  aireft  me  |  but  matter  In  h€t  ought  to  be  fliewed,  which  is  traTerftble.  Whereupon  ifloe 
was  taken  upon  the  firft  matter  only.  And  in  the  9th  of  Edw.  4.  it  ia  hoMea  that  a  man  onght 
10  diew  tarn*  matter  in  faft«  to  prove  that  the  plaintiff  is  fufpeAed.  And  1 1  Edw.  4.  46.  ia 
a  falfe  imprifonment,  the  deftndant,  who  juftifies  upon  a  falfe  imptifonmcat  for  felony,  ought  to 
ihcw  fome  matter  in  fad  to  induce  his  fufpicion,  or  that  his  goods  were  In  his  pofleffion,  of 
which  the  country  may  take  notice.  And  in  the  17  Edw.  4.  5.  in  a  falfe  imprifomnent  the  de* 
fendant  juftified,  becaufe  that  A*  and  B.  did  rob  another,  and  did  go  to  the  houfe  of  the  plaiotiflf; 
whcieupcMi  the  conftable  did  fufpeft  him,  and  did  re()uixe  the  defendant  to  aflift  him  in  arrefting  him, 
&c.  and  holden  there,  that  they  ought  to  furmife  fome  caufa  of  fufpicion,  or  otherwife  the  plea  wa 
not  good. 

2.  In  trefpafs  the  defendant  juftified,  becaufe  a  felony  was  done 

in  the  country,  and  the  defendant  had  fufpicion  of  the  plaintiffs  and 

entered  into  the  houfcy  and  there  found  the  ox  that  wasfiok^  by  which 

he  arrefled  him.     And  per  Cur.  he  ought  to  carry  him  to  gaol; 

to  which  he  faid,  that  the  plaintiff  refcued  himfelf.     And  it  was 

C  153  ]  awarded  a  good  plea,  though  he  did  not  fay  that  the  plaintiflT 

was  fufpeded  in  die  country  \  for  he  did  not  arreft  him  but  for 

fufpicion  which  he  had  in  himfelf.    Br.  Faux  Imprifonment, 

pi.  27.  cites  20  £.  4.  6. 

•  loH.  7»        3,  Whofoever  would  juftify  the  arreft  of  an  innocent  perfon, 

7^1  ^b*  16*.  ^y  rcafon  of  any  fufpicion,  muft  not  on\j  fhew  that  he  fufpeHed 

5'H.  7»  4»    the  party  *  himfelf^  but  muft  alfo  fet  forth  the  f  caufe  which  in^ 

b.  5.  a.  7     iiiced  him  to  have  fuch  a  fufpicion^  that  it  may  appcaf  to  the 

20  E  4°6*    Court  to  have  been  a  fufScient  groimd  for  his  procecd^g.     Alfo 

.     .  it 
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it  fccms  X  certain,  that  regularly  he  ought  cxprelUy  to  (hew,  tiat  b- 1 1 1-  4- 

^he  very  fame  crime  frr  nvhich  he  made  the  arreft,  was  aBually  com^  e.  Sti!.^*' 

mined.    But  if  a  ||  man  have  Jeveral  caufes  of  fufpicion,  he  is  not  H.H.c'93. 

bound  to  infill  upon  fomc  one  of  them  only,  but  xxxxj  allege  them  iaRcp-9«- 

all:    for  that  the  replication  dt  fin  tort  demejne   anfwers   th6  j^.^^aH* 

whole.     As  $  where  a  man  arreils  another,   who  is  a£lually  7.  15.  b. 

guilty  of  the  crime  for  which  he  is  arretted,  it  feems  that  he  »6.  a.  17E. 

Deeds  not,  in  juftifying  it,  fet  forth  any  fpecial  caufe  of  his  fuf-  ^'^Vin^. 

picion ;  but  may  fay  In  general^  that  the  party  felonioufly  did  fitch  a  52*  Finch. 

JoB,  for  rvbich  he  arrefied  him,  (sTc.      2  Hawk.  PI.  C.  77.  f,  18.  34o.  i^7E. 
cites  the  books  in  the  margin.                         1  E.  4-  ao.  •.  Bridgm.  62.  t^l  4!  3'$. 

t  S  £•  4*  3«  b.  27  H.  8.  23  •  «•  C».  J.  194.  Fjftch.  340* 

!7  £.  4.  ao.  ly  £.  4.  5*  a.  b.  Bridgm.  6a«  Fui*  394*  4  H«  7*  i.  b«  2,  a. 
10  H.  7*  14.  b.  Fiu.  Faojc  Imprifonmaic,  5* 


(A)   Xaliter  ^xottftnm. 


U  rriRESPASS  for  taking  his  beafts.  Defendant  juftified 
Jl^  by  a  plaint  in  a  hundred-courtp  by  which  taliter  procef- 
fum  fuit,  that  the  plaintiff  was  nonfuited,  and  cods  taxed,  and 
.  a  precept  to  kvy ;  whereby  he  took  the  beafts,  and  traverfed, 
that  he  was  guilty  before  the  delivery  of  the  precept,  or  after  the 
zetunu  Upon  demurrer  it  was  objected,  that  this  fhort  way  of 
pleading  a  judgment  in  inferior  courts  is  not  allowable.  Sed 
non  allocatur ;  for  it  is  good  enough ,  fetting  out  the  plaint  levied, 
hu  ought  not  to  commence  at  the  judgment^  viz.  that  confideratum 
fmt,  7,  Lev-  81.  Hill.  14  &  25  Car.  2.  B.  R.  Doe  v.Parmitcr. 
'  2*  In  tref^afs  for  taking  his  cattle,  the  defendant  jujiified  by 
virtue  of  an  execution  in  an  adion  of  trefpafs  in  the  hundred^ourt* 
The  plaintiff  demurred.  Exception  was  taken,  that  the  defen- 
dant, reciting  the  proceedings  below,  faith,  taliter  proceffum 
fait ;  whereas  he  ought  particularly  to  (hew  all  that  was  done, 
becaufe  not  being  in  a  court  of  record  the  proceedings  may  be 
denied^  and  tried  by  a  jury.  But  the  Court  inclined  that  it  was 
well  enough,  and  the  fafejl  way  to  prevent  mijiakes;  but  if  the 
plaintiff  had  replied  de  injuria  fua  propria  ahfquc  taii  caiija^  that  had 
traverfed  all  the  proceedings.  But  no  judgment  was  given, 
a  Mod.  102-  Trin.  28  Car.  2.  C.  B.  Lane  v.  Robinfon. 

-3.  In  trefpafs  and  falfe  imprifonment,  the  defendant' juftified  Fre«m» 
by  procefi  out  ol  the  court  of  Warwick y  on  a  judgment  had  there,  ^^**'  ^*** 
on  a  pl£nt  in  trepafs,   fuper  quo  taliter  proceffum  fdit,  that  Trin.i677# 

judgment 
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s.  c.  but  judgnlent  was  given  againft  him,  ivhcrcupon  he  was  takeii,  itCt 
Mt  exact  y  Exception  was  taken,  becaufe  it  was  pleaded  by  a  taliter,  and  «^ 
mention  was  made  of  any  declaration  ;  and  that  the  pleading  taliter^ 
&c.  in  an  inferior  court,  is  not  good.  But  it  was  anfwered  on  the 
other  fide,  that  the  taliter,  &c.  is  the  (horter  and  better  way ;  and 
therefore  in  a  fci.  fa.  nothing  is  recited  but  the  judgment; 
though  it  is  true,  in  a  writ  of  error,  the  whole  record  muft  be 
fet  out.  The  Court  was  of  opinion,  that  the  plea  was  well 
enough  as  to  this.  2  Mod.  195,  196.  Hill.  28  and  29  Car.  2. 
C.  B.  Higginfon  v.  Martin. 

4.  In  trefpafs  of  taking  a  gelding,  the  defendant  juftified  by  a 
plaint  in  a  court-barofi^  and  that  taliter  ptocefTum  fnit,  that  the 
plaintiff  recovered  againft  the  now  plaintiff,  and  that  a  precept 
was  thereupon  made  to  the  now  defendant,  who  is  an  officer 
of  the  faid  court,  to  levy  the  debt  and  cofts,  by  virtue  whereof 
he  took  the  gelding,  and  appraifed  and  fold  him.  The  plaintiff 
<lemurred  generally;  and  exception  was  taken  for  him,  that  ta-^ 
liter  pTOceffum  in  a  court-baron  is  a  very  curt  Way  of  pleading, 

.  and  diat  all  the  proceedings  ought  to  be  (hewn  at  large,  becaufe 
nQt  being  matter  of  record  all  is  traverfable :  quod  Curia  con- 

.  cefEt.  And  judgment  fof  the  plaintiff,  nifi,  &c.  2  Jo,  129.  Hill. 
31  &  32  Car.  2.  B.R.  Garret  v.  Higby. 

5.  In  falfe  imprifonment  the  defendant  prefcribed  to  B^ve  % 
court,  ^c.  for  trial  of  all  perfonal  af^ipns,  &c.  and  that  a  plaint 
was  levied  there,  &c.  and  that  talUcr  proceiTum  fuit,  and  did 
not  fet  forth  any  declaration  or  appearance^  but  only  that  the  plain* 
tiff  had' judgment^  and  the  defendant  nvfiS  taken  in  exectition^  noben 
he  was  detained  till  he  paid  the  dett,  &c.  And  upon  demurrer 
it  was  adjudged  for  the  plaintiff,  becaufe  the  record  in  the  infe- 
rior court  was  recited  only  by  taliter  proceffum  fuit.  2  Lutw.  9x3, 
Trin.  3  Jac.  2.  Dennis  v.  Rowles. 

Comlj,  1144       5,  In  trefpafs  for  taking  goods,  &c.  the  defendant  juftifies  by 

Mayhiir,  ^'  judgment  in  a  hundred  court,  and  procefs  thereupon,  that  tlierc 

S.  C.   And  was  a  plaint  levied  in  trefplfs  on  the  cafe,  &  taliter  proceffum  fuit^ 

J^?!*^"  J'  that  it  was  confidered  that  the  plaintiff  fbould  pay  cofts  for  his  default  ^ 

taliter  pro-  ^^^  couvi^us  eft*    This  was  infifled  to  be  ill,  becaufe  in  cafe  of 

cefl'um  fuit  an  inferior  court,  they  ought  not  to  plead  it  fo ;  for  tliat  each 

•mfcrior  *"  P^'^  ^^  ^^^  procefs  is  traverfable.    Holt  Ch.  J.  faid,  tliat  in  Lord 

court,  and  Hale's  time  it  was  held  good,  though  only  faid  taliter  pr6ceffum 

has  been  To  fuit,  and  that  in  that  very  point  hifiifelf  was  oyer-ruied  in  Sir 

vcrd  tto«'  I^r^^cis  Pemberton's  time,  and  a  year  fincc  in  C.  B.  adjomatur. 

fince  Che  Show.  47.  Trin.  I  W.  &  M.  Simpfon  v.  Merrille. 

Lord  Ha]e*s 

tinae;  and  there  U  no  cale  againft  it,  except  the  cafe  above^recited  by  Holt,    and  that  cafe  was 

difallowed  by  Pcmbcrton  \  but  Hale  was  always  very  much  iodined  to  make  pleadingt  good*    Ad- 

joraacur. 

7.  In  trefpafs  of  taking  his  cattle  the  defendant  juftified  under 
a  plaint  by  J.  S.  againft  the  now  plaintiff  in  the  cou7ity<wrt  for  a 
debt  of  29^'  '  ^^*  ^"^  ^^^^  fuperinde  taliter  proceflum  fuit,  that 
T.  P.  tile  plaiutiflF  in  that  plaint  recovered^  &c,  and  t^ereupoiib 
quoddam  pneceptum  cnjanavit,  per  quod  ihe  fhcriff  cwunandcd 

-^  the 
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llic  plaintiff  to  levy  the  money,  &c.  and  upon  demurrer  to  this 
plea  it  was  adjudged  for  the  plaintiff  (among- other  reafons)  be- 
caufc  the  judgment  was  pleaded  in  an  inferior  court,  not  being  a 
court  of  record,  with  a  taiiter  procefliim  fuit,  when  the  proceed* 
iiigs  fliould  be  fet  forth  at  large.  2  Vent.  100,  Mich,  i  W.  &  M. 
in  C.  B.  Pinagcr  v..  Gale. 

8.  h  debt  on  bond  for  quiet  enjoyment  of  lands  leafed  to  the  plain- 
tiff, the  plaintiff  averred^  that  he  was  profecuied  in  the  Exchequer 
hj  J,  W.  and  that  taiiter  fuperlnde  in  eadcm  curia ^  Sec,  procejfum 
jmti  that  the  plaintiff  there  recovered  againfi  the  plaintiff  here  80/. 
and  70/.  for  damages^  &c.  prout  per  recordum^  Sec.  plenius  liquet, 
&c.    It  was  infifted  for  the  defendant,  that  the  whole  record  of 
the  recovery  ought  to  be  fet  forth  at  large  in  the  declaration;  fed   [  155  3 
per  Curiam  non  allocatur ;  for  at  this  day  it  is  otherwife  prac- 
tifcd ;  and  it  is  fufficieiit  to  plead,  that  the  plaintiff  recovered 
with  a  taiiter  proceffum  fuit,  without  reciting  the  whole  record. 
Holt  Ch.  J.  fays,  this  declaration  ir  too  general^  and  that  the  plain- 
tiff ^«//t/  at  leaft  have  fet  the  matter  out  in  this  form;  fcil.  that  he. 
Hvas  impleaded  in  an  aSHon  of  debt  for  fo  much  money  certain  (of 
which  this  ivas  parcel  J  ^  or  have  fet  forth  the  whole  declaration  in 
the  aflion  brought  by  J.  W.   with  taiiter  fuperinde  proceffum  fuit, 
Jo  as  it  might  appear-  to  the  Court,  that  the  recovery  was  againfi 
the  plaintiff  for  the  fame  mattery  agalnft  which  he  was  to  li  de- 
fended ;  for  that  in  this  cafe  he  could  plead  no  other  plea  than 
flol  ticl  record ;  and  upon  his  opinion  judgment  was  given  againfi 
the  plaintiff.     Carth.  305,  306.  Pafch.  6  W.  &  M.  B.  R.  Hool 
?.  Burgoigne. 

9.  In  trefpafs  of  affaulty  battery,  wounding,  and  imprifoningy  Src.  *  ^"'^» 
the  defendant,  as  to  the.,  force  and  wounding  plead§  not  guilty,  but^'astotiii 
Ct  quoad  refiduum  tfanfgreflionis,  the  affault  and  imprlfonment,  he   taiiter  pw- 
juftifeSy  for  that  the  plaintiff  was  indebted  to  him  infra  jurifdicilonem   cc'^""'>,  ^ 
Cur,  de  recordo  de  B.  and  for  the  recovery  thereof  the  defendant  im^  in^thepkadl 
ptadtaffet  eum  in  the  faid  ^courty  and  found  pledges  to  profecute  his  ings,  I  do 
fuit;  ^fuperinde  taiiter procefum fuit  in  eadem  curia,  that  he  had  notobfcrvt 
judgment  and  executiony  which  he  delivered  to  the  other  defendant  J"kcn  of* 
being  a  bailiff,  who  at  D.  infra  jurifdiBionem  cur^  molliter  manus  that  part  uf 
impofuit  upon  him,  and  arrelled  him  and  detained  him  in  prifon,   \^*  ob^rva- 
which  are  idem  refiduum  tranfgrcffjonis  prasd*.     It  was  refolved'  reporter. 
upon  demurrer,  that  'this  fhort  way  of  pleading  the  judgment  in  3  Lev.  404. 
an  inferior  court,  viz.  by  an  implaclcaffet,  and  that  taiiter  pro-  *^  ^".^V 
ccffum  fuit  was  good,  though  the   ufasje  ancier.tU    vvas  other-  cor.  Mich, 
vife;  and   though  there  are  ibme  cafus  where  th».   v'k:u   J^as  36  Car.  a. 
been  held  ill  without  reciting  a  plaint  levied,    yCw  by  the  un-  '"i^^f*^ 
|dadtaffet  and  pledges  found   as  here  in  this  cafe  they  fupply  aonyt. 
riiat  matter.     3  Lev.  403.  Mich.  6  W.  &  M.  ia  C.  13.  Patrick  Veknon, 

tdher  proc^m  of  a  ja<]gment  in  Worcefter- court  was  adjudged  good ;  but  obfervea,  tb^-  ^i>c.e  tliey 
tei  tbt  flea  tvttb  the  hvyin^  of  a  flainr,  uf^n  which  tatitrr  ^rocejfum  fuU.      Aud  likcwife 


tootber  cafe  reived  by  Hale  Ch»  J.  anU  the  wliolc  Court.  Hill.  24  Jlc  25  Car.  2.  B.  R*  but 
there  a  plaint  fras  Hkewife  pleadti  to  have  l>cen  Icvi&l,  and  fo  held  good ;  but  that  without  plaJnf 
it  hoqM  have  bee!vv3id.-..-^S»e  ^  Ua-  243,  244.  M!<^.  i  }ac.  a.  ia  C.  B«  Ad&ey  T.  Vcsnon. 

Vol.  XX.  '\^  N  •  xo.  la 


^55 


See  pf.  ii 


Callg  of  ttje  €Ktbwet. 

10.  In  trefpafs  defendant  juftified  the  takings  &c.  hy  pr^etfs 
otit  of  the  county-^ourtf  that  taliter  procejfum  futt  that  the  plaintif 
there  had  judgment^  and  a  precept  was  direEled  to  this  defendant 
to  levy  the  money,  and  fo  juftified.  Exception  was  taken,  that 
fuch  pleading  is  not  good  as  to  proceedings  in  a  county-court. 
Several  other  exceptions  were  taken  to  the  pleadings,  and  judg- 
ment was  given  to  the  plaintiff;  but  the  reporter  fays,  that  the 
Court  did  not  declare  for  which  of  them  they  gave  their  judg- 
ment. And  adds  a  nota,  that  as  to  the  abovemcntioned  excep- 
tion, it  had  of  late  time  been  adjudged,  that  the  proceedings  in 
fuch  inferior  courts  may  be  pleaded  by  a  taliter  proceffum  fuit, 
&c.  2  Lutw.  Rep.  14 10.  Hill.  7  W.  3.  Walker  v.  Frccby  & 
Holmes. 

ji.  Trefpafs  for  the  taking  of  a  horfe.  The  defendant  jnfti. 
fies  under  a  judgment  recovered  againft  the  plaintiff  in  the  hun- 
dred court  by  a  taliter  proceffum,  and  does  not  fet  out  the  pro- 
ceedings at  large ;  and  adjudged  good,  notwithftandtng  that  the 
old  books  are  to  tlie  contrary,  upon  the  authority  of  a  cafe  be- 
tween Doe  and  Parmiter  ;  Hill.  24  &  25  Cat.  2.  adjudged  in 
point  in  B.  R.  in  the  time  of  Lord  Hale,  upon  great  debate. 
Ld.  Raym.  Rep.  80*  Eaft,  8  Will.  3.  Mackareth  v.  Pollard. 

For  more  of  Taliter  Proceflum  in  general,  fee  other  proper  titles. 


t  156] 


XdU?  of  tt)e  Cjccftequet^ 


Thcflicrlff'    I.  i/^Edw.  2.  l^NACTS,  That  ifjheriffs  and  cither  mxvkfien 

often  gave  ^^p^    j^  IL    ^J^'^^J^        ^^^   ^^^    j^y^^   ^  ^^    ^-  ^fid make 

and  talliei  tallies  and  Other  acquittances  to  the  debtors,  and  yet  do  not  acqmt 
to  the  te-  thern  in  the  Exchequer,  and  of  the  fame  are  impleaded  in  the  Ex^ 
yet  nfchSed  ^^^?'"'^>  ^'^^  h  f^"^^^  are  put  to  little  iffues,  tvhich  they  will  rather 
them  on  the  lofe  than  come  to  anfnver,  the  fheriff,  {jTr.  vjhen  he  is  impleaded  in 
•£countj  ^e  Exchequer,  and  the  great  diflrefs  returned  again/l  him,  and  be 
comphdntof  ^^^^^  ^^^  ^^  imfnver,  there  fhall  go  forth  another  writ  of  di/hefs,  in 
the  tenants,  ivhtch  fhall  he  commanded  that  proclamation  be  made  in  the  full  county, 
ihc  king  /^^/  fhe  defendant  come  at  fuch  a  day,  and  acquit  the  debtor  qftbefum 
out  writa^  fi^  wAzV,^  he  made  tally  or  acquittance,  at  which  day  if  the  defendant 
whfreby  in-  come  not,  and  the  *ivrit  be  returned^  and  proclamation  certified,  hi 
quiiic'.ons  jjj^n  f,^  holden  for  convi&,  and  the  debt  levied  of  him,  and  damages 
tnd  what  '  awarded  to  the  plaintiff,  according  to  the  difcretion  of  the  harms. 
^ribos  tlic    Api  this  Haiute  Jball  extend  as  well  to  thofe  which  have  been  Jberiffs, 

y  and 


'    / 


rmk  k.  •....fm.^JI 


Calt?  of  t^t  ^jec^equ^r.  ts^ 

§/hJ  ether  mtntfters  that  let  to  leafe  their  hailtwichsy  as  to  the  Jherijfs  Acrjff  had 

and  cither  mintfiir^^  ^hich  hold  their  bailiwicks  ihemfelves.     And  by  J^Jyf,.ofn 

this  fiatuie  no  n/tayi  Jhall  be  forbidden^  but  that  he  may  complain  of  which  was 

Jkertffs  and  c/ther  minifters  ivheH  they  be  found  in  the  Exchequer ^  and  «'»«*>«*«<*  *t 

that  they  Jhall  anpvOer  there  as  has  been  ufed,  *j.  **^^*' 

iuch  tallies 
ipfere  produced  to  the  perfons  ifhpan^lled ;  and  !f  the  (henfFs  w^  foOnd- guilty  they  were  attached* 
The  woxda  of  the  writ  are,  quod  veriutem  ciiiiar^  ddidarum  fcU*t  inouirat,  4c  fi  deli^ores  talliaruoi 
foerint  attin£ti  tupc  habeas  corpora  eorum  coram  baronibuS)  &c*  But  for  the  more  eiie^ual  reined/ 
«f  tfaia cnevance^  the  ^t.  deattind.  wa<  made,  ii  £.  2.    Glib.  Hift.  View  of  ExCh.  94^  05.  tap.  5. 

Wlngate  roentiona  this  ftatute  as  13  £.  2.  and  Cay  mentions  it  as  14  £.  i.  which  Ld.  Cb.  B.  Gil* 
Wrt  mentioos  as  i^  £•  «• 

*  When  any  man  pays  in  money  into  the  £xchequer|  he  pays  the  fum  to  the  teller,  and  the  teller 
makes  a  biU  in  parchnofent  for  the  fum  fo  paid,  in  wnich  is  the  chriftian  and  fimame  of  the  paity,  hit 
office,  and  the  day  of  payment,  and  the  fum  fo  paid  wrote  in  numeral  letters ;  this  bill  is  rolled  up, 
and  thrown  down  through  a  pipe  into  the  uUy  court;  then  the  tally- cutter  prepares  the  tally,  which  ii 
jitlclied  according  to  the  fum  mentioned  in  the  bill,  viz.  a  greater  notch  for  (M)  and  a  lefler  notch  for 
(C)  a  lefler  notch  for  (X)  and  fo  a  le/Ter  notch  for  fingle  poundsy  and  for  (hillings  and  pence ;  the 
tally  is  but  (lightly  cut  with  the  knife.  Then  the  auditor  of  the  receipt,  who  was  anciently  called  the 
receptor  talliar*,  writes  a  duplicate  upon  the  wood  of  the  tally,  of  the  contents  of  the  parchment  bill, 
and  the  Am  (which  is  writ  in  the  numerical  letters  upon  the  bill,  and  is  exprened  by  notches  on  th« 
tall^).  Then  the  clerk  of  the  pells  enceis.the  bill  into  his  book,  and  the  fcrlptor  talliar*  reads  the 
taUy  ;  the  cterk  of  the  pells  at  the  fame  time  looking  into  his  book  to  fee  that  hh  entry  and  the  tally 
agree  together ;  and  then  the  chamberlains  ftrike  the  tally,  that  is,  divide  it  into  iwo,  and  the  ully  cr 
the  (lock  is  givtn  to  the  party,  and  the  foil  or  counrer-part  is  left  with  the  chamberlains,  and  the 
HU  ia  carried  away  and  filed  by  the  auditor  of  the  receipt*  Gilb.  Hill.  View  of  the  £xch.  140, 141.  cap.  9. 

■2.  It  appears  in  a  cafe  of  debt,  tliat  where  the  iing  is  indebted  Br.  Debt, 
to  a  maOi  he  may  ajfign  the  party  by  the  record  to  take  the  fum  of  a  \Iq^'  ^'*^* 
cuftonuTj  and  deliver  to  him  a  tally  thereof:  and  there  if  the  creditor 
Jbnvs  the  tally  to  the  cu/hmer,  the  cuflomer  is  thereby  charged,  if  he 
beu  affets  in  his  hands,  or  when  affets  come  to  his  hands,  he  may  have 
debt  againft  the  cuftotner  thereupon,  naming  him  cuflomer  ;  and  there 
it  i«  a  good  plea  for  the  cuflomer  to  fay,  that  at  the  time  ofthefhew^ 
tng  of  the  tally,  nor  ever  fifter,  he  had  nothing  in  his  hands ;  and 
there  the  tally  need  not  be  jhewn  in  the  court,  nor  upon  the  count,  as 
upon  debt  upon  an  obligation ;  for  the  cuflomer  is  mt  debtor  by  the 
tally  only,  but  by  the  record  by  which  it  is  ajftgned  to  the  plaintiff, 
end  by  the  Jhewing  of  the  tally.     Br.  Tailc  de  Exchequer,  pL  i. 
^it%  27  H.  6*  9,     . 

3.  And  if  the  tally  be  loft  the  creditor  upon  his  oath  fball  have  ^  [  I57  J 
urtir  t(dly  which  is  called  an  innovate,  contra  of  an  obligation ;  for 

tbere  if  he  lofes  it,  he  lofes  his  duty,  and  therefore  this  (hall  be 
Ihewn  in  the  count,  contra  of  the  tally,  for  this  is  only  to  deliver 
to  the  cuftomer  to  take  allowance  thereof  upon  his  account,  but 
the  debt  is  due  by  the  aflignment  in  the  record,  and  not  by  the 
tally;  note  the  djverfily.  Br.  Taile  de  Exchequer,  ph  i.  cites 
a7  H.  6.  g. 

4.  In  the  Exchequer  it  is  the  common  courfe  upon  a  tally  for 
the  cuftomer  to  fay,  that  he  has  nothing  in  his  hands  but  20/.  aftd 
that  B.  fbewed  to  him  a  tally  of  20  /.  and  one  A.  another,  Wr.  and 
t9  tbofe  Hvbo  firfl  fhew  they  are  chargeable^  &c.  nota.  Br.  Tailc  de 
Exchequer,  pi.  2.  cites  9  £.  4.  12..  per  Pigot ;  and  the  fame  law 
per  Chocke  in  the  refidue  of  the  faid  cafe,  foU  14.  upon  feveral 
tallies  fliewn,  and  in  pleading  thereof  it  ought  to  be  jhcwn  what 
iaj  and  year  it  was  Jhewn  to  him,  and  at  wlmt  place. 
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^cttc.  J..  A  tefjt/j  was  granted  to  king  R.  3.  by  the  cltrgj  - paf able  at^ 
liiesV*  C.  ''^'^  ^^J",  by  which  the  king  affigned  divers  tallies  thereof  to  hi$ 
debtors,  payable  by  the  hands  of  the  hinges  colleElors  thereof^  which 
colleElors  were  affigned  byjhe  clergy y  and  mefne  between  the  two  days 
king  R,  died.  And  it  was  held  that  the  colleElors  upon  thefbewtng 
of  the  tallies  by  the  debtors  "nre  chargeable  to  them^  and  that  the  clergy 
after  this  are  chargeable  to  the  debtors^  and  that  after  this  eifftgnment 
andjliewing  of  the  tally ^  the  king  cannot  pardon  the  clergy  of  the  tenth; 
for  it  is  altered  into  a  debt  before,  and  that  it  is  not  due  to  the 
.  king  after  the  (hewing  of  the  tally ;  and  tliat  after  this  the  old  king^ 
nor  the  new  kingy  cannot  have  it^  but  the  debtors.  Br.  Taile  de 
Exchequer,  pi.  5.  cites  i  H.  7.  8. . 

Formore  of  Tally  of  the  Exchequer  in  general,fec  SlttlViltt^tittiJb)^ 

^VZVOSditUt,  and  other  proper  titles* 


Xajcts, 


(A)     How  Conftrued. 

I.  rW^HE  word  tzxes generally  Jpoken  with  reference  to  afreeholij 

\^     or  where  the  fubjeB  matter  will  bear  it,  (hall  be  intended 

parliamentary  taxes,   propter  excellentiam.      2  Salk.  615.  fays, 

that  this  was  laid  down  zs  a  rule  by  Holt  Ch;  J.  Hill.  9  W*  3, 

B,  R.  in  cafe  of  Brewfter  v.  Kidgell,  and  cited  34  H.  8.  Qumzimj  9. 

but  faid.  that  there  are  other  taxes  not  parliamentlVy,   as  for 

repair  of  churches,   commiflion  of  fewers ;   for  any  impojition 

which  takes  away  part  of  the  goods  or  rent  is  a  taxi  and  cites 

7.  Inft.  532. 

s-e  the  cafe       2.  If  a  tax  bc  givcH  by  parliament^  which  was  never  known,  or 

v!  Kid^el"    '^  ^  before f  a  covenant  that  the  hpefbould  pay  all  fum  and  f urns 

at  (D).         of  money  that  now  is  or  fhall  be  ajfeffed  or  taxed  for  and  in  refpeB  of 

the  premifes  demifed  for  chimney^money^  church  and  poor,  or  vifited 

r  I  r8  ]    houfeSj  or  otherwife  above  a?id  hejides  the  rent  referved,  would  not  ex-* 

tend  to  fuch  taxes ;  but  if  it  had  been  worded  thus  (all  taxes  that 

Jhould  be  hereafter  impofed  by  parliament)^    all  taxes  whatfoevcr 

would  be  included.    \  1  Mod.  239.  per  rowel  J.  Tritt.  8  Annae^ 

B.  R.  in  cafe  of  Hopwood  v.  Barefoot* 


I 


cik.  4. 


'CawiBf.  1 


See  Prcro. 

'  (B)     Liable,  what  and  who.  k*^''<=> 

^     ^  (R.  5). 

*j.  A  Having  a  rent  payable  half  yearly  out  of  a  term,  whereof 
•^ '  about  fix  years  were  to  come,  was  content  to  releafe  it 
upon  a  bond  entered  into  to  him,  and  conditioned  for  payment  of 
the  like  fnm  wth  the  renty  and  at  the  fame  times.  Per*  Cur.  it  is 
'  equitable,  taxes  be  allowed^  in  regard  the  money  in  the  condi- 
tion was  intended  between  the  parties  to  be  put  in  lieu  of  the 
rent,  which  fhould  have  been  chargeable  with  the  aflclTment. 
Vent.  252.  Hill.  25  &  26  Car.  2.  B.  R    Anon. 

2.  In  trefpafs  upon  not  guilty  pleaded  the  queftion  upon  a  fpc- 
cial  vcrdift  was,  whether  a  new-built  houfe  which  had  never  been 
inhabited f  nor  any  account  of  the  chimnies  thereof  returned  into  the  jE.y- 
cbequery  (hould  pay  the  duty  for  chimnies  ?  The  whole  Court  was 
dear  of  opinion,  that  it  fhould,  for  the  words  are,  every  houfe 
(other  than  fuch  as  hereafter  are  excepted)  fliall  pay,  and  a  new- 
built  houfe  is  not  excepted.  Vent.  311.  Trin.  29  Car.  2.  B.  R. 
Ironmonger's  Company  v.  Nailer. 

3.  By  an  a£l  of  parliament  for  building  new  (hips,  and  ano- 
ther for  difbanding  the  army,  all  lands ^  &c.  annuities y  offices  (ex^ 
cept  military  offices,  and  offices  relating  to  the  navy  under  the  com" 
mandofthe  high  admiral )y  and  all  other  real  and  perfonal  ejlates^  were 
to  be  afTefled  equally  by  a  pound  rate.     Upon  a  reference  by  the 
king  to  all  the  judges  of  England,  the  queftion  was,  nvhethcr  the 
commi/Jioners  of  the  cuftoms^  being  conftituted  by  letters  patents,  are 
taxable  in  the  Tower-ward,  where  they  execute  this  office,  for  their 
Jalaries  of  1 200/.  per  annJ  It  was  infifted  for  the  commiffioners, 
that  the  word  offices  did  not  extend  to  tliem,  and  the  words  an- 
nuities, profits,  and  perfonal  eftates,  do  not  make  them  taxable 
•  in  the  Tower-ward,  for  thefe  words  follow  their  perfons :  as  for 
the  word  offices,  it  imports  a  flated  and  ordinary  charge  for 
€vcr5  but  this  office  is  pro  hac  vice  taiUum,  and  the  words  (other 
real  and  perfonal  eftates)  charge  only  fuch  eftates ;  but  per  om- 
jics  jufticiarios,    thefe  words   annuities,    profit?,    and   perfonal 
eftates,  do  charge  thefe  falaries.     It  is  true,   this  is  not  fuch 
an  office  for  which  an  affife  would  lie,  but  the  intent  of  the 
aft  was  to  charge  every  thing  which  was  not  excepted  5  and 
military  offices  are  excepted,  of  which  an  rffife  will  not  lie, 
and  yet  they  arc  called  ojEccs,  and  would  have  bee^^  chai^ged  if 
not  excepted.      2  Jo.  220.   Trin.  34  Car,  2.  B.  R.    Sir  Rich. 
Temple  and  the  Mayor  of  London's  cafe. 

4.  The  Attorney-Gen.  Treby,  and  Solicitor-Gen.  Somers's 
anfwer  to  the  queries  fent  them  by  the  Lords  Commiffioners  of 
the  Tfeafury,  30th  March  1692. 

Qu.  Whether  high-canfiableSy  and  thofe  that  have  ferved  the 
office  of  high-conftable,  sare  to  be  afTefled  as  gentlemen  by  "the 
POU.^    •  ■         . 

^  N3  Rcfp- 

\ 


Rcfp.  Wc  conceive,  that  the  mete  bearing  the  office  of  high- 
conftable,  without  being  otherwfe  reputed^  owned  or  written 
gentlemen,  doth  not  make  the  perfon  liable. 

Qu.  Whether  grafiers^  malijltrs^  horfe^aMrJers^  Sec,  ought  to  be 
charged  as  trade/men  ? 

Refp.  Grafiersi  mahders,  and  horfe-courfers,  being  underftood 
to  be  fuch  as  make  the  faid  employments  their  ordinary  profef- 
(ion  and  way  of  livelihood,  ought  to  be  charged  as  tradefmen. 
X'  ^SS^  ^  QjJ*  The  4  quarterly  payments  are  to  be  afTeffed  together;  if 
foy  then  what  can  be  done  with  fervanis  upon  their  renwvals^  and 
how  the  affefTments  can  be  levied  ? 

Refp.  "We  conceive  the  bell  and  mod  proper  courfe  will  be 
to  make  four  diflin^  affefments^ 

5.  A.  furrcndered  a  copyhold  eftate  to  B, — B,  furrendered  it 
bach  to  A,  provided  if  B.  paid  not  lool.  per  ann.  to  A,  without  offy 
deduSlions  or  charges,  A.  to  re-enter,  and  the  furrender  to  be 
void.  The  queftion  was,  whether  parliamentary  taxes  are  to  be 
allowed  out  of  it,  this  being  neither  properly  a  rent,  annuity^ 
nor  intereft  money?  2  Vern.  Rep.  306.  pi,  296.  Mich.  16^%* 
Lynes  V.  Brown. 

d.  A  rent-charge  can  be  fubjed  to  no  other  but  parRamentaPf 
•IW4.  371.  taxes:  it  is  not  contributory  to  churchy  *  poor^  fewers^  or  highway • 
Arg.ccntr*.  ^^g^  -  jj^j  ^^^    •„  ^^f^  of  Brewfter  v.  KidgUl. 

7.  rer  Cur.  if  a  man*s  e/late  is  of  fuch  a  nature,  as  that  the 
commiffioners  cannot  ajjefs  a  certain  tax  upon  every  man,  as  in  the 
cafe  of  common,  &c.  they  ought  not  to  meddle  with  it.  1 1  Mod* 
8j)*  pL  10.  Trin.  5  Anns^j  Anon,  cites  HilL  7  Ann. 


(C)     In  what  Place. 

I.  |N  the  Exchequer  upon  a  fuper,  the  queftion,  upon  the  fta* 
^  tute  for  impofing  the  tax  of  4  s.  in  the  pound,  arofe  upon 
the  claufe  in  one  of  the  firft  a£ls,  for  taxing  thtjhares  in  the  Corth- 
pany  of  the  New  River  water,  which  ordains  that  the  ihares  in 
this  company  fliculd  be  taxed  in  the  county  where  the  owners  inha» 
bits  and  in  the  principal  cafe,  the  defendant  inhabited  in  one 
county,  and  was  taxed  in  another,  and  therefore  (lie  refufed  to  pay. 
And  the  Court  was  clear,  that  fhe  ought  to  pays  for  there  is  an 
intereft  yeftcd  in  the  king  by  the  aft,  and  if  the  remedy  for  col- 
k£ting  it,  or  the  method  for  aflefling  it,  prove  impraBicabU^  the 
duty  being  vefted  in   the  king,  this  Jhail  be  levied  by  the  aid  and 
affijlance  of  this  Court;  and  it  was  adjudged  accordingly.     But  in- 
fomuch  that  there  was  1800I.  and  more  returned  upon  the  fuper, 
the  Court  declared  that  the  defendant  ihall  not  be  charged  for  the 
whole,  but  only  for  her  own  proportion.     Skin.  642,  Trin,  8  W.  3. 
B.  R.  the  King  v.  Margaret  Webfter. 

2.  The  inhabitants  of  one  parifh  had  common  appendant  in  wafle 

graundt  which  lay  in  another  par'tp ;  and  the  queftion  was,  whetaer 

the  commoucr  ihouid  pay  taxeS;  und  fhoxild  be  afiefiedT  in  the 

5  parifli 


■ 


m.X^M* K ^ ...  ...  ...  <-  •... 


p&tilh  where  the  wafte  lay,  or  where  his  farm  lay  ?  And  fit 
was  held  that  it  fliould  be  where  his  farm  lay;  for  it  is  inci«- 
dent,  and  will  pafs  by  the  grant  of  the  farm,  &c.  fo  that  it  is 
to  be  conGdered  as  part  of  the  farm,  and  the  farm  to  be  taxed 
the  higher,  i  Salk.  169.  pi.  I.  Mich.  6  W.  &  M.  in  B.  R.  the 
King  V.  Fox. 

3.  Trefpafs  againft  the  coUedors  of  the  land-tax;  the  plain- 
tiff liveJ  in  Middiefex^  and  exercifed  the  employment  of  a  Jailor  in 
Smiibfield.  The  queilion  was,  whether  he  Ihould  be  taxed  where 
he  liTed,  or  where  he  followed  his  employment  ?  Holt  Ch.  J. 
was  of  opinion,  that  he  was  not  taxable  by  the  commifTioners  of 
Middlefex;  for  by  the  very  words  of  the  aft,  he  is  to  be  taxed  in 
the  place  where  his  ofEce  is  exercifed.  But  the  other  judges 
contra ;  for  this  is  not  an  office  which  is  local,  but  a  perfonal 
^mpicymentf  and  the  perfon  is  taxable  where  he  lives,  and  the 
affirmative  words  of  the  aft  are  direftory :  he  is  taxable  in 
either  place*  2  Salk.  6i6«  pi.  z.  Trin.  5  Ann.  B*  R.  Trowell  v. 
Elford, 


(D)     Allowed  or  deauSed^  in  what  Cafes.  [  160  ] 

X.  f  F  2  man  leafes  his  land  for  years  rendering  rent,  and  grants  Br.  chargt^ 
*  that  he  will  difcharge  the  tenant  during  the  term  of  all  charges  ^}'P*  '^*" 
^^ifi^g  ^pon  the  land^  and  after  the  parliament  grants  to  the  king  ^^^ '  JJ|^ 
the  tenth  part  of  the  value  of  the  land  of  every  man  \  fcveral  held,  by  fcveral 
that  he  fliall  not  difcharge  the  tenant  of  this.     Othcrwife  if  the  ^  ^«"  ^if- 
tenth  part  of  the  ijfues  of  the  land  had  been  granted  by  parliament,  fo^^e  kiac 

£r.  Grants,  pi.  164.   cites  17  £.  4.  6.  maydiftnln 

upon  the 
land;  qoxre  inde,  where  the  leafe  was  before  the  grant  by  parliament.— ——Br.  Coveoanc,  pi.  90« 
dtcsS^C. 

2.  The  plaintiff  demifed  unto  the  defendant  ahoufe,  rendering 
id/,  yearly,  without  any  deduBion  or  abatement  for  or  in  refpeEt 
I  rfoHy  hearth-money^  parijb^duties^  dues,  taxes,  and  ajfejfments  already 

bad,  made,  rated,  taxed  or  affeffed,  or  to  he  had,  made^  &c.  at 
any  time  during  the  faid  term  upon  the  plaintiff,  by  reafon  of  the 
faid  houfe.     Afterwards  an  aft  of  parliament  gives  a  tax,  and 
enafts,  that  the  landlord  {hall  pay  it  \  but  there  is  a  provifo,  that 
it  fhall  not  extend  to  difcharge  any  covenants  or  agreements 
made  between  landlords  and  tenants.     It  was  infifted  for  the 
defendant,  that  the  word  parifh  fhall  extend  to  dues,  duties,  3:c. 
and  it  (hall  not  be  intended  of  extraordinary  charges  laiit  by  parlia- 
ment, and  faid  that  parijh  ejl  verbum  gubetnans^     Ellis  J.  faid, 
if  the  words  do  not  extend  to  parliamentary  taxes,   they  can 
have  no  fignification  \  for  hearth-money  and  parifh-tluties,  &c. 
are  to  be  paid  by  the  tenant  without  fuch  a  covenant.      But 
as  to  that  point,   whether  or  no  this  covenant  was  difpenfed 
with  by  the  aft  of  parlbment,    the  Court   delivcTed  no  opi- 
nion^ bOCaufe  they  aU  agreed,  that  as  the  teudei  was  pleaded 
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It  was  naught;  and  upon  that  goiiit  judgment  was  given  fojp 
the  plaintiff.  Frecm.  Rep.  148,  149.  pi.  169.  Pafdi,  1674. 
Marlhal  v.  Wifdale. 

3.  If  a  leafc  be  made  for  years  rendering  rent  free  of  all  taxes, 
charges^  and  impoftttons  whatfoever,  the  word  render  makes  a  cove- 
nant, and  the  leffor  is  difcharged  from  all  land-taxes  lately  im- 
pofed  by  parliament,  and  long  after  the  commencement  of  this 
leafe ;  and  the  leflee  muft  pay  the  whole  rent,  without  any  man- 
ner of  deduftion  for  any  old  or  new  charge,  or  impofition  what- 
foever.       Adjudged,    abfente   Holt  Ch.  J.  Carth.   135.   Pafch. 
2  W  &  M.  in  B.  R.  Giles  v.  Hooper. 
1ft  Mod.  54.       ^^  Leflee  covenanted  to  pay  fo  much  rent  clear  of  all  taxes; 
6  w.  & m!  ^^  defendant  pleaded  performance-,   the  plaintiff  replied,  and 
fay»ihcicafe  afligncd  a  breach  in  non-payment  of  fo  much  for  half  a  year's 
was  made  in  j-^nt ;  *  the  defendant  rejoined,    that  he  had  paid  fo  much  in 
the^othc"      money,  and  fo  much  in  taxes,  which  being  allowed,  did  amount 
juftjcesasto  to  the  wholc  rcnt  J  and  upon  demurrer,  Holt.Ch.  J.  held,  that 
Vi^M^*^'^^      this  covenant  did  not  extend  to  parliamentary  taxes  for  want  of 
to  Hd t"       the  word  parliamentary  •,  but  the  others  contra ;  for  all  taxes  in- 
ch. J.         elude  parliamentary,      i  Salk.  22 1.  pi.  2.  Trin.  5  W.  &  M,  in 
*C  161  ]  B.  R.  Countefs  of  Arran  v.  Crifpc.  « 

l^cT'and^  5.  A.  feized  of  lands  in  fee,  by  deed  dated  1649,  granted  a 
fays,  the  rent-charge  to  one  Brewfter  and  his  heirs,  which  deed  was  thus 
confirraa-     indotfcd,  that  the  rent  was  to  be  paid  clear  of  all  taxes ;  aftei^ 

tion  of  this  ^yg^jg  ^^  confirmed  this  grant,  and  covenanted  to  pay  the  rent- 
grant  was  in  r      11  '  Ti        1        n_  TTT      A     » ir 

1652  J  and  charge  clear  of  all  taxes.  By  the  ftatute  3  W.  &  M.  4s.  in  the 
per  Ci  nam,  pound  was  laid  on  all  lands,  and  power  given  to  the  tenants  to 
trc^mcrN "  dcduft  it,  with  a  provifo  not  to  alter  any  covenants  or  agrce- 
tioned  (if  mcuts  of  parties.  The  queftion  was,  whether  the  tenant  could 
the  fubjea  dedufl:  for  taxes  ?  Per  Cur.  if  this  covenant  *  had  been  made  in 
Ia;o"^U)'it  ^^^  1^^^  1640,  it  would  not  have  difbharged  the  rerlt-chargc, 
muft  be  in-  from  the  taxes  impofed  by  this  aft,  becaufe  there  was  no  fuch 
tended  taxes  parliamentary  tax  known  or  in  being  at  that  time ;  but  becaufe 

mcntTvvhich  ^^^^^  '^^^^^  fi^^^  *^^^^  ^^  ^^^  y^^^  ^645>   which  was  before  this 

are  the  moft  grant,  this  covenant  muft  for  that  reafon  be  conftnied  to  extend 

Ti'TVn"'^  to  them,  otherwife  it  would  fignify  nothing,     i  Salk.  198.  pi.  4, 

ordmanc^e^in  Hill.  9  W.  3.  B.  R.  Brewftcr  v.  Kidgell. 

forccy  when^ 

this  covenant  was  msJp,  the  rent  was  as  much  rated  as  the  land.     But  they  were  of  opinion  that 

this  was  only  a  pcrlonal  covenant,  and  not  a  covenant  running  with  the  land,. Comb.  424, 

Trin.  9  W.  1.  S.  C.  aiijornatuF. Ibid.  466.  Hill.   10  W.  3.  B.  R,  the  refolu tion  of  the  Court 

was  delivered  b/  Holt  Ch.  J.  accordingly,  and  becaufe  taxei  iiave  a  virtual  exiftence  in  theconAi. 

tution  oi  the  government  before  any  aft  is  made  for  the  raifing  of  them. Carth,  43S.  S.  C. 

accordingly. Ld.  Raym.  Rep.  317.  S.  C.  accordingly 12  Mod.  170.  S.  C.  and  the  re- 

folution  of  the  Court  delivered  by  H(lt  Ch.  J.  accordingly.  But  Holt  f«d,  he  could  not  fee  how 
the  plaint'.fF  tan  have  hia  judgment  5  for  if  this  covenant  ihould  charge  the  land  it  would  be  higher 
than  a  warrantia  cha'-ta,  which  only  arTpfts  »hc  land,  from  the  judi;inent  therein  given.  But  the 
other  three  judges  thought  that  th'3  .co\er..'.nt  might  ch?rgc  the  land,  being  in  nature  of  a  grant, 
or  at  lead  a  declaration  going  along  with  the  grant,  Acwing  in  N^hat  manner  the  thing  granted 
{hou!d  be  taken,  and  reckoned  the  indorfcmeot  as  part  of  the  deed,  and  fo  judgment  was  giKo  for 
the  plaintiff. 

If  a  tax  hi  1  b^en  given  for  rebv.i.'ding  S*^.  r.iuP5  church,  this  would  have  been  out  of  the  ftatute. 
Per  Holt  Ch,  J.  in  delivering^  tho  cpinion  of  ihe  Court.     Carth,  ^39,  in  cafe  of  Biewfter  v.  KidgeD^ 
L^   Raym.  Rep.  322.  S.  T.  ptr  Ilulr  m  S.  C^ 

■ 
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6.  Bcvife  of  lands  on  condition  to  pay  ao,ooo/.  ty  loooA  a  aVcm.594* 
^yearjhr  20 yearsj  iiil  20,000/. paid.     The  devifee entered  for  non-  notS.  P 
tiayment.    It  was  decreed,  Jnter  alia,  that  here  is  to  be  n((  deduce         *   ** 
iionoi  any  taxes,  becaiife  it  is  not  to  iffue  nor  arife  from  the 

lands,  but  is  given  as  a  fum  in  grofsy  fecurcd  by  entry  on  the 
lands  for  non-payment,  i  Salk.  156.  1707.  in  Cane.  Grimfton 
V,  Ld.  Bruce. 

7.  In  a  trial  before  Holt  Ch.  J.  in  an  aAion  of  covenant^  this 
cafe  was  referved  for  the  opinion  of  the  Court.  A  building  leafe 
was  made  in  1672,  by  A.  for  61  years,  in  which  there  was  this 
covenant,  that  the  leffte  Jbould  pay  all  fum  and  f urns  of  money  thai 
now  is  orfball  be  affeffed  or  taxed  for ^  and  in  refpecl  of  the  premifes  de^ 
tnifed  as  aforefaid  for  chimney-money y  churchy  and  poor^  or  vijited 
loufeSy  or  otherivifcj  above  and  hefides  the  rent  referved  thereupon  j  in 
l6p8,  the  leffee  furrenders  this  leafe,  and  a  new  leafe  nvas  made  upon 
the  foot  of  the  former,  in  which  there  was  the  fame  covenant  as 
in  the  former  leafe.  After  fevcral  arguments  at  bar,  adjudged 
that  leflee  was  not  liable  to  pay  the  land  tax.  1 1  Mod.  237.  &c# 
'Trin.  8  Ann.  B.  R.  Hopwood  v.  Barefoot. 

8.  Holt  Oh.  J.  faid,  that  it  was  likewife  adjudged,  that  where 
A.  made  a  leafe,  and  covenanted  to  difcharge  the  leflee  of  all 
burdens  and  charges^  (there  being  no  tax  at  that  time,  but  after- 
wards a  15th  being  granted  by  parliament),  the  tenant  was  dii- 
trained  for  it  \  and  this  was  adjudged  within  the  covenant,  be- 

caufe  taxes  are  always  a  charge  in  *  viris.     1 1  Mod.  240.  in  cafe  •  Qu«i«t 
of  Hopwood  V.  Barefoot. 

9.  A.  covenants  to  pay  an  annuity  to  B. A.  fliall  not  deduft   G.  Eqn* 

for  taxes ;  for  the  charge  is  on  tl\e  perfon  of  the  covenantor,  and  Lewt  vt*' 
not  on  the  land.     2  Salk.  616.  pi.  3.  Mich.  8  Ann^e,  in  Chancery.  shevrdL 
Robinfon  v.  Stephens. 

10.  If  H.  having  a  term  for  years,  devifs  an  annuity  to  J.  S. 
and  his  heirs,  there  can  be  no  deduftion  for  taxes.  2  Salk.  61 5. 
Mich.  8.  Annae,  in  Cane.     Robinfon  v.  Stephens. 

1 1.  If  H.  grants  annuity  to  J.  S.  and  after  fecures  it  out  of  a  G.  Eqn. 
real  ejiate^  there  fhall  be  no  deduftion  for  taxes ;  for  the  fubfe-  ^«f  •  H** 
quent  fecurity  cannot  leffen  the  efFe£l  of  his  former  grant,  which  ^a^fc  ©f 

in  its  creation  was  tax-free.     Per  Cowper,  Lord  Chan.     2  Salk,   Green  ▼, 
616.  Mich.  8  Ann.  in  Chancery,  Robinfon  v.  Stevens.  Greeap 

12.  Lcflbr  covenants  with  leflee  to  pay  all  taxes  on  the  lands  de^ 
tmfid.    Leflee  brought  covenant,  and  affigned  for  breach  the  not 
paying  the  rates  to  the  church  and  poor.    Upon  demurrer  it  was 
objeded,  that  thofe  rates  arc  pcrfonal  charges,  and  not  on  the  [    162   1 
land)  and  for  that  reafon  the  defendant  had  judgrp.cnt.     8  Mod, 

214.  Mich.  II  Geo,  i.  1725.  Theed  v.  Starkcy, 

(E)  Allowed.     How  much. 

\i\    A    feifed  of  a  reclory  of  120I.  per  ann.  charged  with  TLfee^  Comb,4Sj. 

^^*  farm  rent  of  26/.  per  ann.  was  taxed  for  all  tlic  rectory    iiin.  low, 

Wily  according  to  tlxe  rate  of  2jl#  per  ann.  for  tai^cs-,  he  retains  V^^gJ:^*^ 

.    \- 
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SkcrrlagtoQ  ^^g.  per  poand  for  x!iit  fee-farm  rent^  which  was  much  more  than  hi 
SL  c?^"^*  rW/y  paid.  The  whole  matter  appearing  in  the  Excbequery 
^lincafeof  whcre  a  bill  was  brought,  it  was  decreedj  that  the  owner  ot  the 
»f«i/r«i.  fee-farm  rent  fhouM  allow  only  in  proportion  to  what  was  paudi^ 
(bought  by     '^  Mod.  171.  Hill.  9  W.  3.  cited  as  one  Sherington's  cafe. 

the  lord  of  the  manor  was  dlfmifled  with  cofts.  But  the  matter  having  been  examined  and  aicertatned  by 
the  eommlinoners  of  the  land-tax.  Lord  Cowper  would  not  re-examine  it|  but  declared  his  opinion,  that 
Cbc  payment  Ihouid  be  only  in  proportioff.    Wms/sKep.  yL%*  Mich.  X7i6w  Bsoclcmaa  t.  HoceymnMd* 

Go«fc.483.  2.  P.  feifed  of  land,  and  Sir  J.  W.  of  zfee^farm  ifluing  out 
of  it,  paid  taxes  only  after  the  rate  of  is,  ^^d,  per  poundy,  and  re- 
tained for  the  fee-faim  after  the  rate  of  4s.  at  which  the  land-tax 
was^  On  which  Sir  J.  W.  owner  of  the  fee-farm  rent,  brought 
his  bill  in  the  Exchequer ^  and  prayed^  that  P.  (hould  fet  forth  the 
value  of  the  land^  and  what  rent  he  received,  and  what  he  had 
paid  for  taxes :  to  which  bill  P.  demurredy  and  the  demurrer  al- 
lowed, notwithftanding  the  above  cafe  of  Sheringtoh  was  cited  ; 
the  whole  matter  there  appearing,  and  this  being  on  a  demurrer, 
which  was  made  the  difference*  12  Mod.  171.  cites  it  as  one 
•  Pickering's  cafe. 


(F)     CollcElors.     Their  Power •     And  \iOVf  punt/bed 

for  Mi/demeanors^ 

T.  A  Warrant  given  to  the  colleftors  of  the  king's  tax  w^s,  to 
^^  break  open  doorsy  &c.  in  cafe  of  oppofition,  &c.  and  this 
warrant  was  granted  before  any  default^  which  ought  not  \o  bt. 
And  Holt  Ch.  J.  faid,  ftridlly  it  was  fo  ;  but  the  praAice  having 
been,  in  this  cafe  of  taxes,  to  grant  fuch  a  conditional  warrant  to 
diftrain,  communis  error  facit  jus.  Cumb.  342.  Trin.  7  W.  3. 
B.  R.     Eaft  India^Company  v.  Skinner  &  al'. 

2.  The  colle£tors  of  the  King's  tax  may  diftrain  money  as  well 
as  goods ;  and  though  they  take  more  than  was  due,  yet  it  fuf- 
ficeth  that  they  return  the  overplus,  when  they  have,  fold  it, 
&c.  Per  Holt.  Cumb.  342.  Trin.  7  W.  3.  in  cafe  tif  Eaft  In- 
dia Company  v.  Skinner  &  al'* 

3.  The  defendants  were  found  guilty  of  mifdemeanor,  for 
that,  being  affejfors  and  colleBors  of  the  public  taxes  in  fuch  a 
pariffa,  they  ajfejfed  fome  too  highy  and  omitted  others  in  their  boois  : 
and  yet  levied  the  tnoney  on  thewy  and  put  it  in  their  own  pockets.  On 
their  coming  to  receive  judgment,  it  was  moved,  that  no  corpo- 
ral punifhment  might  be  inflifted,  becaufe  the  crime  was  not  of 

f  167  1  an  infamous  nature.  But  they  were  adjudged  ta  the  pillory  in  the 
county  where  the  crime  was  committed ;  and  that  the  marihal 
fhould  carry  them  down,  and  a  writ  fhould  gb  to  the  flieriff  to 
aiEft  him  in  the  execution.  6  Mod.  306.  Mich.  3  Annae,  B.  R. 
the  Queen  v.  Buck  &  Hale. 

4.  Upon  the  motion  of  Sir  Peter  King,  recorder  of  Londonj 
the  court  granted  z  mandamus  to  the  commiflioners  of  the  land- 
tax  for  Barnwell,  to  tax  the  lands  there  equally.   1 1  Mod«  ^06.  pi.  d. 

Hill- 
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HUL  7  Ann.  in  B.    R.  Queen  v.  the  CJommii&oners  of  t!he 
Land-Tax  for  BamwelU 

For  morciDf  Taxes  in  general,  fee  ©rfllfftSJ,  f^OOrj  and  other 

proper  titles. 
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(A)     Tayle.     Of  what  Thing  to  another.  foi.49<^ 

[!•  TF  a   mefne  gives  the  ffufnalty  in  tayle,  the  law  will  create  a  SeeTeourv 
I  tenure  between  the  donee  an^J  donor,     i  H.  4.  3.  *.  J  (J)  ^'  4  * 

5.  C.  m  ■      And  of  whAt  diuigi  «a  tiUtt-taU  may  be,  ice  cftates  (S)« 

(B)  What  Perfons  may  make  Eftate*Tayle,  and  to 

whom. 

£1.     j4  Achnonvledged  all  his  fight  [by  fine]  to.B,  who  rendered  to  ^'L^'  ^^ 

^^*  A.for  lifey  remainder  to  tim  in  tail\  it  is  a  good  taile,  ma'mdw*ia 

mtbout  donor  beiides  himfelf«    42  £.  3.  5.  b.     (But  it  feems  it  is  ujl  to  him- 

not  law.)]  *=*^?  f- . 

'-'  mainder  to 

B*  in  ice,  dot  lenuindcr  In  Uil  is  Toid ;  for  becMaoC  gSve  tohimlclf.  Br*  Finet,  pi.  X13.  cites  14  H.  4. 
31.  Je  41  £•  3*  5«  where  he  fayi  ic  is  not  adjudged ;  and  yet  he  fayi  it  feemt  to  be  a  void  remainder* 
oi«a  cannot  by  fine,  by  way  of  remainder^  refcnre  a  left  eftate  to  himfeif  than  fee.    And  tberefote 


being  out  of  him.     Br.  Refervation,  pi.  ^x.  cites  x  H.  5*  8. 
A  man f  annot  refcrvc  a  lef«  eftate  to  himfeif  than  he  bad  before.  Br,  Reicrvation,pl.  19.  cites  38  H.(.  3S. 

(C)  ^i  what  Time  [he  may  bar  Eftate-Taile].        fT.^fg^. 

See  pi.  2 

[if]  [2.   AFTER  ijfue^  he  may  bar  the  eftate«-taile  ly  aliena^,  paragr.4«ia 
•^  or  JbrfeHure  by  treafon.     7  H.  4. 46.  pi.  6. J  J^^'** 

C  ^^A  3 

•2.  13  Bd»   I.  cap*   I.  Concerning   ♦  lands  that  many  times  are  neferetbu 

given  upon  condition^  that  isj  to  wit,  where  any  gives  his  land  to  any  •^*'*?»  *^ 
man  and  hit  wife,  and  f  to  the  heirs  begotten  of  the  bodies  of  the  fame  werlejata 
man  and  his  wife,  with  fuch  %  condition  exprejfedy  that  if  the  fame  inffCy  via. 
man  and  his  wife  die  without  heirs  of  their  bodies  between  tl^etn  begot*  'f'^[  ^^' 
ten,  the  landfo  given  fball  revert  to  the  giver  or  his  heir.  i^^  or  feci 

conditional* 
•r  »  ^uB&d  fe?)  whcrpof  yoo>  199  alio  read  'vb  tti«  firft  fart  of  thq  XolUtutes;  U  i*  [i^]    'And 
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.  1 64  Cagle* 

ttnOMt  of  tandi  mtdilid  kud,  l)efore  tbii  ibtste,  t  fu-fimpU  condttUnal fulfeqnent ;  for  albdt 
who  wrote  before  this  flatute,  fays,  thiit  if  any  purcJiafe  to  him  and  his  wife,  and  to  th«heirYof 
them  laivfiilly  bcgiotten,  the  donees  h^ve  prcfently  but  an  eftate  of  freehold  for  the  term  of  their  JWes, 
and  the  fee  accrues  to  thelridiie,  &c.  taking  the  condition  to  be  precedent  j  yet  had  the  dooeci  at  the 
common  law  a  fee.fimple  conditional  prefentiy  by  the  gift.  For  if  lands  had  been  given  to  a  nan,  and 
the  bnrs  of  bis  body  ijfy'wg^  and  before  iffue  he  had,  before  this  fiatute,  nude  a  feoffment  in  fee,  the 
donor  fhould  not  have  ente  ed  for  the  forfeiture,  but  this  feoffment  had  barred  the  iffue  had  afterwards : 
which  proves,  that  he  prcfently  by  the  gift  bad  a  fee-fimple  conditional,  and  this  agrees  with  the  autbo- 
rity  of  Littleton»  ubi  fupra.     %  Inft.  333. 

If  donee  is  tsM  at  common  law  had  alwttd  before  My  iffit^  baJ,  and  after  bad  jffin,  this  alienatton 
liad  barred  the  iflue,  becaufe  he  claimed  a  fee-fimple  j  yet  if  tbst  ijfue  died  wit  tout  iffke,  the  donor 
might  re-enter,  for  that  he  aliened  before  any  iffue,  at  what  time  he  had  no  power  to  alien,  tDbar 
the  poffibility  of  the  donor.  But  iffme  tenant  in  tail  bad  taken  bu&and^  and  had  ijfue^  and  the  hu^^ 
hand  and  wife  had  aliened  in  fee  hy  deed  before  the  ftatute,  yet  the  iifue  might  have  had  a  formedon  in 
defcenUer,  for  the  alienation  was  not  lawful ;  but  ctlervfife  it  is,  if  it  had  been  by  fine*  And  thefe 
things,  though  they  feem  ancient,  ate  neccffary  notwithftanding  to  be  known,  as  well  for  knowledge 
of  the  common  law  as  for  anovities,  and  Cuch  like  inheritances,  as  cannot  be  intailed  within  the  faid 
ftatute,  and  therefore  remain  at  the  comifion  law.  If  the  king^  before  the  ftatute  of  donis  cunditioo- 
•libos,  had  made  a  gift  to  a  man,  and  to  The  heirs  of  his  body  begotten,  the  donee,  ptfi  frolem  fafcit». 
tarn,  might  have  a/trned  as  well  as  in  the  cafe  of  a  common  perfon.  But  if  the  donee  had  no  jffiiej  ud 
before  the  ftatute  had  aliened  with  warranty,  and  died,  and  the  tvarranty  had defcended  upon  the  king,  this 
'fiiould  nol^have  bound  the  king  of  his  reverfiony  without  ailets  ;  but  otherwise  it  was  in  the  cafe  of  a 
common  perfon.  Of  the  other  fide,  if  Unds  had  been  ghven  to  the  king,  and  to  the  heirs  of  his  bcdy,  be 
tonld  not  before  iffue  have  aliened  in  fee,  but  only  to  have  barred  his  iil'ue  as  a  common  perfon  migbt 
^ave  done ;  but  not  to  have  barred  the  reaerfivn,  for  that  ihould  have  been  a  wrong  in  the  cafe  of^i 
-fubjed,  and  the  king*s  prerogative  cannot  alter  his  cafe,  nor  make  it  greater  than  the  donor  gaie 
vnto  him ;  and  it  is  a  maxim  in  law,  that  the  king  can  do  no  wrong.  Co.  Litt.  19.  a.  b. 
',  Jifow  for  the  better  underftanding  of  this  wGt,  feeing  that  the  eftate  was  oonditional  at  the  confboa 
law,  it  is  neceffary  to  be  known  when  the  condition  was  performed,  and  to  what  purpofes.  If  the 
donee  had  iffue,  he  had  not  thereby  a  fw-fimple  abfolute,  for  if  after  he  had  died  without  iffue,  the 
donor  (hould  have  entered  as  in  his  reverter.  But  after  ijfue  had  the  condition  was  performed  to  this 
purpofe,  that  bt  might  have  ||  aliened,  andthtrthy  have  barred  the  doner  ar.d  bis  heirs  from  ail  poffibrlily 
of  reverter  for  default  of  IHue;  for  the  heirs  of  his  body  (he  having  a  fee  conditional)  might  have  bar- 
red them  as  well  before  iffue  (as  has  been  faid)  as  after.     2  Infh  333. This  is  faid  to  have  been 

a  common  error,  that  the  donee  poft  prolem  fufcltatam  habuit  poteftatem  alienandi ;  but  being  taken 
nnd  enfued  as  common  law,  this  ftatute  was  made  to  reform  the  abufe,  and  reftore  the  common  h# 
to  its  right  courfe,  and  reiiore  to  the  donor  the  obfervation  of  his  intent^  and  to  is  made  in  itftitution^ 
Pl-  C.  251*  b.  252*  a.  in  cafe  of  Willion  v.  Lord  Barleiey. 

I  Co.  Litt.  19*  a.  S.  P. 

*  In  a  Inft.  Lord  Coke  for  the  word  {iards)  u(es  the  word  (tenements  J  j  and  in  his  Co.  Litt*  19*  ht 
lays,  the  word  (tenement)  is  the  only  word  which  this  ftatute  ufes. 

f  For  to  a  gilt  in  tail  made,  this  word  (heirs)  is  requjfite,  unlefs  it  be  in  cafe  of  a  bft  wiU|  Ac. 

2  Inft-  334« 

X  If  this  condition  expreffed  had  not  been  added,  the  rery  gift  would  have  implied  fo  much.    % 

Jnft.  334* 

By  this  Jn  cafe  alfo  ivhere  one  gives  lands  in  free-marriagc,  tvhich  gift  has  a 

^ears^^thV^'  r^«J///0/7  afinexed^  though  it  be  mt  expreffed  in  the  deed  of  gift^  iviicb 

an  inheri-      is  thisy  that  if  the  hufbatid  and  wife  die^  without  heir  ^  their  fc- 

tance  paffcs    dies  begoiten^  the  landfo  given  Jhall  revert  to  the  giver ^  or  his  heirs. 
by  thefe 

words  ffrani*mariijgej,  z  Inft.  334.  Lands  were  given  before  the  ftatute  in  frank-mani^ 

and  the  donees  had  itlue,  and  died  j  and  after  the  iffue  died  without  iffue.  It  was  adjudged,  that  bis 
collateral  iffue  fliall  not  inherit,  but  the  donor  ftiatl  re-enter. .  So  note,  that  the  heir  in  tail  had  19 
fee-iimplc  abfolute  at  the  common  law,  though  there  were  divers  defcents.     Co.  Litt.  19.  a* 

S  [  16s  ]         ^ 

This  aA  Ift  cnfc  alfo  ivlxre  one  gives  land  to  another,  and  the  heirs  of  his 

having  put  l^^^jy  iffii'^g  >  it  feemcd  very  hard^  and  yt  ferns  ^  to  the  givers  and 

"eftatcs  their  heirs,  that  their  will  hing  exprcfpdin  the  gift,  was  not  hereto^ 

tail  fpccial,  fore,  nor  yet  //,  obferved. 

•v'xt,  the  nrli 

to  a  m:tn  and  his  wife,,  and  to  ^.e  heirs  of  their  bodtes  \  the  2d  of  a  gif^  in  frank- marriage^  a  §  fpe« 
cial  cafe*  and  a  {^  eci4i  eft.ite  in  tail  \  here  be  pnts  a  cafe  of  an  eftate  tail  general,  not  that  the  makot 
of  this  ftatute  meant  to  enumerate  all  the-  forms  of  eftates  i/i  tijl,  but  tt)  put  thefe  as  examples^  fo  it 
all  manner  of  eftaics  tail^  g'.ncral,  or  fpecial,  are  within  the  poxriew  of  this  ad«    %  Inft  334* 


I 


^  In  all  the  cafes  afirejaiiy  afier  tjfue  hgotUn  and  barn  heHoun  tktm  That  ut» 

(to  whom  the  lands  wire  givtn  under  fucb  condition)  heretofore  fiuh  ^r^lr^^'^* 

feoffees  bad  *  power  to  alien  tie  land  fo  given^  f  and  to  difinherit  rei.'Hi,  Ir 

their  iffue  of  the  landy  contrary  to  the  minds  of  the  giverSj  aoJ  cm-  tcnfrmjmm* 

trarj  to  the  form  exprcfled  in  the  gift.  *  ^^  But  Si 

tenant  in  tail  had  not  only  poteftaoem  alienaadi,  but  farisianendi«  3rc,  alfo ;  for  if  sC'icr  KTue  had,  be 
had  been  attainted  of  treafon  or  Mony,  the  land  intailed  had  hztxi  ferfnudj  and  thaeby  the  donor 
bsicd  of  th^  poffibiltCy  of  reverter,  and  fariafaccre  is  aiieaain  faccre  \  and  cherefore  in  this  ad  is  ij^ 
dttdcd  in  tbcie  word^  poteftatem  aiicaaiidi.  And  fo  might  the  teo^nt  in  tail,  belbre  the  making  of 
this  ad,  [after  UToehad.  Co.  Litt.  19*  a-]  have  chsrgul  the  land  v^itb  rgnt,  commcM^  or  the  l.ke,  t« 
hifc  boand  his  iflbe ;  bot  by  this  ad  he  is  retrained  as  wcH  to  charge  as  to  alien,     a  inft.  334* 

But  the  haring  of  iffiK  before  this  ad  did  not  alter  the  courle  of  defceni.  2  Inft.  354— —Co, 
Utt.  19.  a.  S.  P«  For  if  the  donee  had  ifliie,  and  died,  and  the  Imd  detcended  to  his  iiTue,  yet  if  tluC 
liTue  had  dkd  (witbont  any  alienation  made)  withsut  iffae,  his  coliatt^  imrfi.uiJ  not  bavt  imbtrittdi 
becaafe  be  was  noc  within  the  form  of  the  gift,  vis.  heir  of  the  body  of  the  aonee. 

f  Hereby  it  appears,  that  there  were  a  mfibiefs  before  this  ad.  Tie.  I  ft.  The  diAerifon  of  the 
ifliies  in  tall*  idly.  That  it  was  contra  voinnoicm  donaCorum,  ic  contra  formam  in  dooo  expreflami 
for  the  donor  and  his  hdn  weae  baned  of  the  poffibility  of  reverter ;  and  both  thefe  were  wrongs  for 
which  at  the  common  law  there  lay  no  remedy';  for  diifaerifons,  and  breaking  the  expreis  will  and  in* 
latiott  of  the  donor,  arc  wrongs  which  this  ad  does  remedy*  %  Inft.  334*  ■  ■  ■  PL  C.  247*  a*  S.  P*  • 
Aig.  in  cafe  of  WilUoa  t.  IA»  Bcrjcky. 

0 

Andfurther^  ivben  the  tffue  of  fuch  feoffee  is  failings  the  land  fo  t'^^'f*'* 
given  ought  to  return  to  the  giver^  or  his  heirj  %  by  form  of  the  gift  tra  formani* 
czpcefled  in  the  deed,  though  the  iffue  (if  any  vtere)  had  died*  in  dono  ev- 

prelTam ;  fo 
as  whether  the  eftate  was  made  by  deed,  or  without  deed,  it  it  all  one  to  the  intention  of  this  ad  \  keA 
the  moft  ufual  gifts  in  tail  being  of  inheritance,  were  by  deed.    %  Inft.  334. 

Tet  by  the  deed  and  feoffment  of  them  (to  whom  land  wasfo  given 
upon  condition  J  the  donors  have  heretofore  teen  barred  of  thnr  rever* 
jfe/r,  nvhich  was  direSly  repugnant  to  the  form  of  the  g^. 

8,  2.  Wherefore  our  lord  the  king,  perceiving  how  necejary  and  ex^  ^  Y^JJ^^^ 

pedient  itfbouid  be  to  provide  remedy  in  the  aforefaid  cafes ^  has  ordained^  ^j^^  that  the 

that  the  \  will  of  the  giver,  according  to  the  form  in  the  deed  of  gift  will  of  the 

mamfefily  expreffed,  Jball  be  from  henceforth  obferved.  beXfe^"!!!* 

and  that  the  dcnee  ihoold  not  hare  power  to  alien,  the  judges  by  a  thrttfold  ewfiruQim  did  not  only 
icowdy  ail  the  fiid  former  mifchiefs,  but  prevent  all  ocbos  that  might  arife,  vis* 

I  ft.  Therefore  in  ezecotion  of  the  will  of  the  donor,  and  that  he  Ihould  have  no  power  to  alien  either 
laods  that  lay  in  livery,  or  tenements  that  lay  in  grant,  they  adjudged  that  the  donee  ihould  not  have  a 
fee-imple,  but  dnndtd  the  tfiattiy  and  created  a  particular  tfate  m  the  donte^  ani  a  rtvtrfion  in  tbt  do^ 
atf }  lb  as  where  the  donee  had  a  foe-6mple  before,  by  this  ad  he  had  but  an  eftate  tail ;  and  where  the' 
dooor  had  but  a  poffibility  before,  which  after  iiTue  might  be  barred  at  the  pleafure  of  the  donee,  now 
by  conftmdion  upon  this  ad  the  donor  had  the  fee-fimple  expedant  upon  the  eftate  tall,  which  we  call 
a  reverfion ;  lb  as  by  this  divifion  of  the  eftates,  the  donee  after  iflue,  or  before,  could  noc  bar  or  charge 
his  iflue,  noTi  for  default  of  iifue,  the  donor  or  his  heirs,  dther  by  alienation,  forfeiture,  oe  any 
charge  wbatibever. 

The  sd  conftrudion  was,  that  no  Ihredl  varren^  Jbould  har  the  igue  In  tail,  unhfi  there  were  $  affett 
iifaaded  m  fu-frnph  from  the  Jami  aneeficr  \  hut  a  collateral  warranty  made  by  a  collateral  anceftor» 
/•aU  bar  the  iflue  in  tail  without  aflets;  for  that  warr.inty  is  not  reflrai'neJ  bv  this  ad ;  and  fo  like- 
wife  the  collateral  warranty  of  the  donee  (hall  bar  the  donor,  and  is  not  rr (tr.ii.icd  by  this  ad,  U  well 
•I  ^  warranty  of  the  donor  Ihall  bar  the  donee,  and  is  not  reftrained  by  this  adt. 

The  3d  conftrudion  was,  that  albeit  tenant  in  tail  was  relUained  from  power  of  alif  natioo,  yet  of 
bads  and  tenements,  that  lay  in  livery,  bisque  or  feoffment  Jhiuld  work  a  dif continuance,  and  drivg  tb$ 
2^  in  tail  f0  bh  *3wi ;  for  feeing  he  had  an  eftate  of  inheritance,  the  judges  compared  it  to  this  cafe, ' 
vbeit  a  man  was  feifed  in  the  right  of  his  wife,  or  a  biihAp  in  the  right  of  hi:>  biflioprick,  or  an  abbot 
bckerigbtof  his  monaftery,  et  Hz  in  fimilibus,  and  of  inheritances  that  I'ay  in  grant,  as  oF  rents,  ad-' 
vowfens,  aud  the  like,  tenant  in  tail  could  not  m»^K  any  difcontinuance,  no  more  than  the  others  be- 
lbre recited  might  do,  which  conftrudion  was  made  according  to  the  rule  anJ  icafgd  of  the  common 
Iw  in  other  tike  cafes     2  Inft.  335. 

I  $H  Utt.  f.  jxpi.  and  the  ootertnoctDpon*    Co.  Utti  374.  b.  , 


\ 
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Mtwisai!-  •  So  thai  ihej^  to  noh&m  the  land  was  given  under  fuch  am£^ 
BLSford,  ^^  ^^^^  "^  power  to  alien  the  land  fo  given,  ha  that  itjhatl  rl 
that  the  if-  main  unto  the  iffue  of  them  to  whom  it  was  given  after  their  death  » 
2^1d  no!  -^^^  ''^"^  ^"^^  thegivtry  or  his  heirs  (if  ijfue  faU)  'where  [fi]  ^ 
aficn  no  '*^'  is  no  iffue  at  all,  or  if  any  iffue  be,  and  fail  bj  death,  orheirof 
More  tb«n     the  My  offuch  iffue  failing* 

they  to 

whom  the  land  was  fiven,  and  that  wu  the  Intent  of  the  nukers  of  tfait  a6l  |  tnd  tc  was  knt  thar 
siegligeoce  that  it  was  omitted,  as  there  it  is  iaid.  In  this  cafe^  by  way  of  porchafe,  the  liad  is 
^ven  to  the  donee,  and  by  way  of  limitation  to  the  inbev  in  tail ;  and  theielbrB  by  a  benign  iatMicta. 
tion,  the  purview  of  this  zA  exttndt  to  the  iJSies  in  tail.     %  Inft*  3551  336  ^^ 


rt/eafi  to  bit  diffnfir  is  no  difcontinuance,  bot  the  eftate  is  voidable  by  entiy  or  adion  of  the  iflbe*  bot 
fdeafe  with  warranty  is  difcontinuance,  if  the  iflTue  be  heir  to  the  warranty ;  that  if  he  makes  a  latjefyr 
its  own  fife,  or  years,  aad  rtleafet  to  l^ee  and  bit  beirSf  this  is  no  difcontinuance,  though  it  be  with 
warranty  ;  that  if  be  makes  leajefor  I'tfty  and  afierwards  grants  tbe  renerjwn  in  fet,  this  is  no  difconti. 
avance  o^  the  fee,  unlcfs  it  be  executed  in  the  life  of  the  grantor.    The  reaUn  ojnobieb,  and  manyodicr 
con(hu£lions  made  upon  thcfe  words,  is^  that  the  judges  haire  et^hnad  them  according  to  the  twit  aoA 
reafon  of  the  common  iaw  ;  for  at  common  law,  if  a  bifliop,  abbot.  Sec*  or  baron  feited  in  right  of  bis 
wife,  had  made  a  feoffment  in  fee,  this  had  been  a  difcontinuance,  and  put  the  facceflbr  or  feme  to  their 
mSt'um,  in  regard  to  the  farour  which  the  law  gave  to  an  eftate  which  paflfed  by  lirery  arid  feifin,  aaile* 
caufe  it  is  public  and  notorious,  and  formerly  was  the  common  aflbrance  of  land;  bot  if  they  had  beeo 
leifed  of  a  rent,  or  other  thing  lying  in  grantf  and  had  granted  it  in  fee,  this  had  been  no  difcoo1^« 
snoe,  and  yet  it  was  not  abfolotely  determined  by  death  of  the  bifliop,  abbot,  dbc.  or  baron ;  for  the  fuc- 
celTor  or  feme  had  ele£Mon  to  determine  it,  and  make  it  voidable  either  by  bringing  a  writ,  or  by  dnm 
«pon  the  land ;  but  if  the  rent  had  been  granted  by  them  de  novo,  it  had  been  abfi>Itttely  void  by  thdi 
death.     So,  if  they  had  releafed  to  a  difleifor,  it  had  been  no  difcondnuance }  and  if  they  had  leaied  far 
jears,  and  releafed  to  the  lefTee  and  his  heirs,  this  had  not  abfolutely  determined  bj  their  death,  bat  hid 
heen  voidable,  or  void,  at  the  eledion  of  the  fucceiTor  or  feme.    Bot  had  they  made  leafe  for  Jife^  sad 
after  granted  the  reverfion  in  fee,  and  the  IdTee  for  life  had  died,  living  the  bi^op,  &c.  or  baron,  this 
Itad  bien  a  difcontinuance ;  otherwife  had  the  leilee  furvived  the  biihop,  Sec.  or  baxon.     3  Rep.  Sc.  b. 
Pafcb.  44  £lis.  a  nota  of  the  reporter  in  the  cafe  of  fines.'  See  Co.  Litt.  327.  b. 

Grant  ij  tenant  in  tail  to  boldvritbomt  in^tacbmtnt  of  waficy  vfitb  affeti  defcended^  is  no  bar  sgaiaft 
the  iffue  in  tail;  for  ibc  JIatute  of  Glonc^er  fptakt  onfy  of  warranty  andaffeti^  and  theftatateof 
Wefim,  2.  cap,  x.  mentions  fuod  non  babeat  potefiatem  aVtertandiy  yet  this  is  inttnaed  of  mil  things  ttbkk 
wuy  turn  in  dijinbcritance  of  tbe  iJfue,    Br.  Tail  Sc  Dones,  Ject  pL  13.  cites  3S  E.  3.  23. 

+  Thefe  are       Neither  fhall  the  \  2d  hufband  of  any  fuch  woman,  from  hencefM 

Micnto  to*the  *^^  ^"f  ^^^"^  ^"  '^'  ^^  ^  ^^^  *<P^'  Condition,  after  the  death  ^ 
words  of  the  his  wife^  by  the  law  of  England,  nor  the  iffue  of  the  id  hufband  astd 
purview,and  wfe  fioll  Xfucceed  in  the  inheritance,  but  immediately  efter  the  death 
Saj/1^'  ?^  '^^  A^flwrf  and  wife,  (to  whom  the  land  was  fo  given,)  itJhaU 
and  not  of  come  to  their  iffue,  or  return  unto  the  giver,  or  bis  heir,  as  More 
fubftance,  is  faid. 
and  might 

well  have  been  omitted.     2  Inft«  33^. 

^  Yet  was  it  adjudged,  (boa  after  the  making  of  thia  ad,  that  where  lands  were  given  in  frank-ittr- 
Tiage,  and  the  hufband  died,  and  the  wife  took  another  hufband,  and  had  ifTue  before  this  ad,  that  the 
hu^and  fhould  be  tenant  by  the  curtefie ;  and  the  principal  reafon  was  upon  this  branch  of  the  ftatvte 
(nee  habeat  de  ccfiero  fecundus  vir,  SezA  for  that  this  reftraint  proved,  as  there  it  ia  faid,  that  dse  lav 
before  was,  that  he  fhould  be  tenant  by  the  corteile;  and  yet,  without  qaeftion,  the  iilue  ihoold  nocia- 
herit  that  land.     1  Infl.  336. 

{  In  ancient  time,  if  Ati;^  had  been  gvoen  to  J.  S,  and  bis  fnccejors,  he  had  had  a  fte-fimfJe  j  bat 
otherwife  it  is  at  this  day.     2  Inft.  336. 

I  Hereby  it       S.  j.  (|  j^fij  forofmucb  OS  in  a  new  cafe  new  remedy  mu/l  befrO" 
JgP^^^     vided,  this  manner  of  writ  fhall  be  granted  to  the  forty  that  will 

medonintht  purchofc  it. 

d^cender  lay 

t^at  $kt  cQBttnon  law^  kit  was  ginc  by  iiU  ad,  and  the  fonn  of  the  writ  it  here  fet  d^fnu  %  Inft*  ^$B, 

JPrdcife 


/ 


PfJtcipe  A.  quod  jufley  fcTr.  reddat  E.  manerium  de  F»  cum  fms  Hetew  t2» 
pertinentiisy  qu$d  C.  dedit  tali  virO,  (sT  tali  mulieri,  fa*  barediius  de  -^^J^ 
i^s  viro  6f  mulieri  exeuntibus.  »  *be  defimdst 

Or  thus.  fctdowiii 

^uod  C  de£t  tali  viroy  in  liberum  mariiagium  cum  tali  muliere,  f^^  Jh^a- 


JiiO  exeuntihusy  &  quod  poft  mortem  illius  talis  pradiclo  B*  filio  pra^  which  gn 
£Bi  talis  defcendere  debeat  per  formam.  isfc*  ^*  ^^^!^ 


rea 

ai 
-the  writ. 

S.  4.  t  ^^^  ^f^^  whereby  tie  giver  JbaU  recover^  (when  ijfue  f  The  for- 

failsy)  is  common  emugh  in  the  Chancery.  m*^^^  %i, 

lie  at  the  common  law,  but  not  a  formedoa  m  remainder  upon  an  eftate  tail,  btcaufe  it  was  a  /ee* 
fimpSe  conditional,  whereupon  no  remainder  could  be  limited  at  the  common  law ;  but  after  this  fta- 
tBte  a  remainder  nay  he  limited  upon  an  eftate  tail,  is  refpe^  of  the  divifion  of  the  eiNtes. 

ilnft.  336.  *Cj^<^7  3 

\  And  it  is  to  nvitj  thai  this  Jlatute  Jhall  hold  place  touching  aliena--  tT^Jsclaufe 

Hon  of  land  contrary  to  the  form  of  the  gft  hereafter  to  be  made^,  and  ^^^^^^^ 

JbaU  not  extend  to  gifts  made  before,  /old  inter- 

pretation. 

I.  That  (ad  doot  pnut  fada)  muft  be  intended  of  ieoffmenta  or  alienationa  made  by  the  donee  or 
Us  iflbea,  and  not  to  gifts  made  by  the  donor,  for  to  them  this  tJBi  does  extend.     1  Inft.  336. 

c.  Dona  prios  fada,  that  is,  poft  prolem  fufcitatam,  for  then  the  alienation  by  the  tenant  in  tai1« 
•r  his  iiTaes,  was  good  in  law ;  fo  as  (dona)  here  are  to  be  intended  lawful  gifts,  and  made  in  due  man- 
ner, and  fach  as  could  not  he  avoided ;  for  law  allows  no  wrong.     2  Inft-  336* 

And  II  If  a  fine  be  Uwed  hereafter  upon  fuch  Undsy  it  Jhall  be  void  II  Tl»is  «ft 
if  the  law.  ^X"Se 

iaeToU,  bat  iplb  jure  fit  nnUos,  that  is,  it  Aall  not  hind  the  right 'y  yet  it  (hall  (as  haibeen£iid) 
make  a  difcontinoance*    ft  Inft.  336. 

But  now  by  the  ftatatet  of  4  H.  7.  cap.  24.  4e  32  H.  3.  cap.  34.  a  fine  levied  vtith  prodame* 
lion  does  btr  the  ifliscs  in  tail  j  birt  a  fine  without  prpclamation  is  a  Mifcontiauaace  only,  and  no  bar. 

*  Inft.  336,  337. 

Neither  fbaU  the  heirs,  or  fuch  as  the  reverfton  belongs  unto,  H«fc  1«  nm 
though  they  be  of  full  age,  within  England  and  out  of  prifon,  need  to  JJJ^^  ^^ 
wktie  their  cUdttu  an4  fo  is  a 

fiwu  cwert, 
%  Inft.  337.  Hereby  It  may  be  gathered  (as  the  law  was)  that  a  fine  at  the  common  law  did  not- 

bind  a  ftonger  that  was  within  age,  in  prifon,  or  beyond  the  feas.     %  Inftt  337* 

9 

(D)    Iffiic  ia  Tan.    Bound  by  Acceptance  or  Agrec^ 

ment. 

|.  'T^ENANT  in  tail  granted  rent,  and  died,  the  iJfue  paid  the  |'  ^*  ^«'* 
*•    rent,  and  made  a  feoffment  of  the  land,  and  retook  in  fee,  citw^i^  h! 
yet  he  {hall  hold  difcharged  \  for  the  rent  was  void  by  the  death  6.  24.  Ana 
of  the  grantor,  and  the  payment,  by  the  heir  will  not  make  it  "P°"  *^*^*^p- 
good*     Contrary  of  a  leap!  by  the  tenant  in  tail,  and  the  heir  ac-'  ^^^^^  ^here 
cepts  the  rent:  for  the  leafe  was  only  voidable.      Br.  Grants,  U«od^e^ 

pi.  14c.  cites  21  H.  6.  25.  rtncenvbere 

•  ^^    ..  •'  It  a  accepted 

m^t  aud'vheri  be  avswi/er  it  in  a  <99rt  ojrtcfrd^  £ax  the  fttbiUnQi  a  m  the  one  tidt  and  the 

other. 


167  '  ^agle. 

ether,  tfxat  where  he  accepts  it,  or  demands  it,  he  thereby  affirms  the  Itafe  or  difcontinuaRce;  pd 
Newton.     For  a  thing  void  or  decermincd  c^noot  be  made  good  by  paym::nCy  bnt  muft  have  a  neir* 
Creadon. 

roph.  112.        2.  Grandfather,  father,  and  fon.     The  grandfather  being  tc-* 

Ge^*  C  ^^^^^  ^"  ^^^^  ^y  indenture  makes  feoffment  in  fee,  rendering  rent  ta 

and  by  Pop-  bim  and  his  heirs ,  and  dies.      Th^  father  accepts  the  rentj  the 

ham  and  feoffee  levies  ^tfne  with  proclamation »  5  yars  pafs^  and  then  the 

«c"  unc^/  father  dies.     The  point  was,  whether  the  acceptance  of  the  rent 

though  by'  by  the  father  had  extinguifhed  his  right  to  the  entail,  or  whether 

the  hands  of  \i  jg  ^^  elloppcl  only ;  for  if  he  is  only  eftoppcd,  then,  he  having 

^^^y^v'^z.  ^  "g^^  ^^  ^^^^  '^"^^  ^^^  ^^^  ^^^  levied,  *  and  the  five  years  incur- 

the  tenant  ring  in  his  time,  the  fon  was  barred  ;  but  if  he  had  extinguiflicd 

liiinfcif,ihail  j^jg  intereft,  then  the  fon,  "being  the  firft  to  whom  the  right  came 

Sgbt'o/in-  ^ft^r  ^^  ^"^  levied,  is  not  barred  by  the  five  years  incurred  ia 

tail  in  the  the  life  of   the  father.      It  was  adjudged   per  Walmilcy  and 

Si?  ^6i  *  Clench  J.  at  Lancafter  aflifes,  that  the  iflue  was  barred.     But  the 

fight^fliould  Court  here  thought  that  he  is  not  barred,  becaufe  the  acceptance 

A)  but  this  is  conclufion  only^   and  does  not  extinguifh  the  rights      Mo.   301. 

a!iT^^*  pi.  449.Pafch,  33  Eliz.  Hulme  v.  Jce,  alias  Ice. 

Ibreclofe  him  of  his  a£ticn  to  demand  the  land  during  his  life,  and  theiefore  the  right,  which  the  ^ther 
liad,  being  barred  by  the  fine,  the  fon  is  without  remedy  ;  for  he  fhall  never  have  remedy  on  a  fine 
levied  in  his  father's  time,  the  five  years  after  the  proclamation  being  paft,  unlcfs  only  ^icre  the  right 
legtns  firft  to  be  a  right  in  the  (on,  and  not  where  tliere  was  a  right  in  the  father;  and  fo  they  thought 
the  judgment  is  to  be  affirmed.  And  they  feemed  further  that  payment  by  him,  who  had  nothing  in 
the  land  at  the  time  of  payment,  ihall  make  no  condofion  to  him  that  accepts  it^  becaufe  this  pavmeat 
would  be  as  none  in  law. 

Tenant  in  tail  voAde  fioffmenf  in  fee  to  the  uje  of  b'mJ:Jf  ar.d  his  heirt,  and  after  made  a  leafe  fsr  yean 
fcndering  rent  and  died  \  the  IHue  accepted  the  rent.  And  by  the  opinion  of  aH  the  juftices  the  accep* 
tances  does  not  confirm  the  Uafey  becaufe  the  iflue  was  remitted  to  the  eftate  tail  by  defcent,  and  fo  th6 
kafe  was  utterly  void  that  was  made  by  the  father,  being  then  tenant  infee-fimple.  Mo.  846* 
fl.  zi4'3*  Mich.  13  Jau  B.K*  Anon. 

•L168] 

3.  Tenant  in  tail  agreed  to  make  a  conveyance,  but  died  be- 
fore it  was  perfefted,  and  was  in  contempt  for  the  not  doing  it. 
The  iflue  in  tail  accepted  the  fatisfa^ion  agreed  to  be  given  for  the 
conveyance  to  have  been  made  by  the  tenant  in  tail.  By  this  ac-^ 
ceptance  he  has  made  it  his  own  agreement,  and  Ihall  be  bound 
by  it,  and  decreed  accordingly.  Chan.  Cafes,  172.  Trin. 
22  Car.  2.  Rofs  v.  Rofs. 

4.  Tenant  in  tail  of  a  rent  grants  it  in,  fee,  it  is  void  by  his 
death  -,  but  if  the  iflue  afiirms  it  to  be  good,  and  brings  a  forme- 
don,  he  may  be  barred  by  warranty^  Per  Holt  Ch.  J.  1 2  Mod.  361^ 
Pafch.  12  W.  3.  in  cafe  of  Pullen  v.  Purbeck. 


(E)     Eqiiity-     Agreement  of  Tenant  m  Tail  carried 

Execution  againft  the  IJlue. 

',  'T*  EN  ANT  jji  tail  snjxde  ri  mortgage  without  levying  a  fine, 
-     HU*^  entered  5nto  a  co^'efnf^ijirfurihdr  ajfurance  and  died. 
E:!d<>mai'  K.  wou.'d  not  compel  the  iflue  to  make  the  ^urancc 
good,  though  th<;  futhcr  /night  lave  cone  it  by  fufliOTg  a  re- 
covery. 


4# 
'1 
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fovcry#     Lev.  238.    Pafch.    20  Can  2.*  in  Cane.'.  J^nlhis' v^  * 
Kcymis.  •  .  ^       .  •  '  •  • '       ^  •  .    ' 


.9 
V 


•  2.  -Covenant  by  tenant  in  tail  tg  levfafin'e  juppn'a  yaluaWe'con-  ^•■^*  ^'^^ 
Gderation,  and  /i  decree  that  .he  *ihall  do  fo,  binds  .the  ifluc  in  taiL  HlyTA  Ir 
Chan.  Cafes,  294.  Mich.  28' Car. -2.  Hill'v/Carr^       ..*•..  *33Ca?rxi 

,        ,    •      »  •  •         .    ^  in  c«f&t)f  • 

Sayle  ?.  Fredand.  But  Ld*  Chancellor  falfl,  *h^  would  oot/uperfede  fipcs  an4  recoveries';  but  where 
a  man'was  onlj  tenant  in  tnil  iniquity,'  there  tMs  court'fhall  decree  fuoh  a  'difpeficioa  good;  for« 
tnift  and  equitable  intereftl)  a^reature  of  thtir  own,  and  thvefore  <lifp6rabie  by  their  rule)  otherwlfc 
wbeittheentiil  ^as  ofan.cftatcm  thefand.  *  *  •  /  '  •       .        *'    \ 

"Wbett  a  tenant  in  tail/JJ  the  lar.di  at  sJ^iWvalue^  -and  rectvufdjlt  ccnjiderathn  me»eyi  Aha  had  cO" 
vtMMci  to  levj  «fnty  and  a  bill  being*brought  ro  enforce  hiai.  He  was  deqretd  to  dc  it,-  y%z  he  ^yi.ny 


ia  Lady  Coventry's  cafe.— ^ — S*  fS  Chanc.  Prfic»  278.  in  cilcc/  Powel  v.  Pov^eK  1  G.E^n.  R.  164. 
cites  the  cafe  cf  Sangon  v.  Wiilianii;     \  '    "  ,  •  . 

Si  where  there  vias.a  coveivint  and*  no  decree  uppivit,'  ai^  he  ackfunvlsdzfd a  fise,  hat  died  Before Jt  ■ 
m^  f€rftStd\  equity  would  not  fu'ppiy  thk  defed  againft  theiii'ue.     %  YerO'  2*  Trjo.  1686.  .Wh^r- 
tM  ▼.  Whahon.  ■     •    •         ' .  ,      ' 

•  ^9  where  tenant  ki  tail  mcrtgagcd  the  land,  and  t>ni»a'bill  in  this  Court  ^as  dtcrttd  tofuffcr  a  cent' 
wan  rinvtry,  but  he  died  in  confbrot^  of  the  coqrt  for  not  perftmilngtxbe  decree,  the  Court  would  no^ 
cany  the  decree' into  execution  againil  the  heir  in  tail.  Cited  Arg.'>9  Mod.  18.  And  by  the  Judges 
•  aiSiafiti  chat  cafe  was  admitted ;  but  they  faid,  the  reafon  mjiy  be,  that  the  heir^  after  the  death  of 
hi«aoceftor,  waa  in.by  the  ftatute  de  donis,  which  this  Court  could  not  control.  But  if  the  anceftor  bad 
ieewcefy  que  trttftin  rail,  hrs»heir  v^ould  have  been  bound  by  foch-ancelton's  Heo  ;  .becaufe  in  that  cafe 
lie  wouid  not  have  been  ii)  by  the  fiauite.  9  Med.  19.*  injcafe  of  Coventry  v^  Coventry*  »  Thii 
i<  cfaec^fe  of  Wsalk  ▼.  Lowe-k,  cited  a  Vefn»  306.  in  cafe  of  Foxv,  Crane  and  Wright. 

Bare  articles  fiiall  be  a  bar  to  an  entail  of  ari  equity  ;  per  Cur.'  2  Vein.  226.  pi.  lo^.   PdUH*  i6o2« 

ID  cafe  ol  Baker  v.  Baily. Where  an  intail  is  oiidy  of  a  tvuft,  it  is  not  within  .the  ftatu^  de  donis  ; 

and  faa  fine  or  rrcovcry  it  not  necelfary,  but  is  alienable  by  any  other  conveyance  made  by  him  that 
has  an  eftate  of  inherit^ncje  in  the  truf^.  Arg^  and  decreed  accordingly,  that  a  feolfment  by  cefty  <^u« 
trufl  ahd  truftees  barred  fuch  eftate.     z  Vern.  344.  pi.  318. 'Hill.  16'.  j.  Bowater  v.  Fliy* 

Thofe  cafes  m  which  ih'e  court  wjli  not  compel  the  execution  of  powers,  are  where  it  tvould  be  agairfi 
thewliofibi  ^0ia^y  ^that  they  ifiould  be  executed.     Arg<  9  M6<i>M6*  m  Lady  Coventry*s  cafe. 

*  3-  The  mother  agrees  to  give  her  f on  other  lands  in  lieu  of  lands  in-* 
iaiJed,  and  by  %uilldiJpofes  of  the  intailed  lands  to  her' daughter ,  takes 
bond  from  her  fan  to'permit  and  fuiFerthe  intailed  lands  to  be  enjoyed^ 
asjbe  by  will  had  devifed'them :  the  fon  dies,  leaving  the  defend- 
ant his  fon  an  infant,  who  brought  an  ejeftment  for  the  in-  ' 
tailed  lands.  The  plaintiflF-cOuld  ,not  fuc  the  bond  againft  th'q- 
defendant,  being  an  infant.  .  Per  Cup.-  the  infant  being  in  pof- 
feffion  of  the  land$*that  caQi€  in  recom jiertce, .  we  will  at  prefent 
only  quiet  the.  plaintiff's  poflcflion  in  the  intailed  lands,  until  6 
months  after  the- infant  comes. of  ^ge,  and  Ihen  he  may  fhew 
caufe  if  h^  thinks  fit;  a  Vem.  232,  233.  pK  212.  Trin.  i6pi. 
Thomas  v.  Gyles.  •         ' 

4.  Partition  between  tenants  in  tail,  thvivgli  but  ly  ^-a^d^  was 
decreed  to  bind  the  ifiue.  2  Vern.  232.  cites  t'^t  cafe  of  Burtoi) 
r.  Jeux,  and  thitf  like  in  the  cafe  of  Rofe  v.  Rofe. 

5.  Tenant  in  tail  covenants  to  fettle  a  jointure :  though  he  might  -^"^  ^^^^ 
have  done  jt  by  fine  and  recovery,  yet  if  he  dies  withouc  doing  Tu'LtrdTo' 
it,  a'court-of  equity  cannot  relieve  and  decree  a  jointure.     Arg.   lii':!  -  jVtclt 
2  Vfcm.  380.  in  cafe  of  Lady  Clifford  v.  the  Earl  of  Bujflington  ajo-;^- ' «» 
and  Ld.  Cli|ord,  ^^nar.t*  to 

*  .  lettie,  but 

4ces  nctt  ckecutr  it  k  all,  the^f  foay  be  f^mt  rcafmi  for  a  court  of  t<^eicy,  Z6t  t:  qp£3rc&  (he  :.xccutioii 
V^L.  XX.  ^  thereof  i 


\ 
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thereof;  (>ut  where  U  li  executed  >n  any  part,  thouj^h  net  flri£t!y  perfbrmed,  it  Is  the  fhnding  niU^ 
this  Court  to  make  it  good. '  A  fid 'cited  fever  al  caTes  where  articjcs  had  been  canied  into  cxectiuoa 
4gainfl  remaioder-men/and  particularly  the  cafe,o^  Ld.  Burlington  v,  Clifford  }  and  it  was  agreed  by 
the  other  fide  to  be  true,*th)it  in  die  U.  Burlington'^  cafe  there  was  a  general  covenAi\t,  but  that  it  did 
.  not  reft  there 'j  for  he  fettled  what  be  pretended  ^s^  1000 1.  a  year,  .according  to  the  articles,  whiA;ms 
afterward*  found  to  be  of  lefs  value,  'and  appearcd'fo  by^  the  dcjcndent's  infwer.  9  Mod.  16, 17,  Are. 
lb.  th^calc  of  Id.  and  Lady  Coventry ...         •  .    *    '    " 

6,  If  tenant  in  tail,  having  a  power  to  mate  hafes  for  3  Hvw, 

covenants  to  make  fuch  a  leafe,  and  dies  before  execution ;  the 

.    Court  will  carry  thi$  into  execution  though  they  would  not  afak. 

•  .       Arg.  10*' Mod.  46^  m  cafe  of  Coventry  v.  Coventry. 

.  (F)    Equity.  •  Agreement' of  Tenant  for  Life  canied 
.  into  Execution  againft  thc'Iflue  in  Tail, 

AN  agreement  was  made  Vy  "articles  between^  lord  of  a  manor 
who,  was  only  a  tenant  for  lifey  and  certain  tenants  of  the  ma- 
nor who  were  likewife  tenants  for  life  only  by  fettlements  made 
'precedent  to  the  articles,  which  were  for  fettling  her'iots  andfint^ 
Ing  of  common^  *was  conSrirlcd  by  decree.  Upon  a  bill  to  revive 
C  1 70  3  the  decree,  it  was  objefted  that  this  agreement  could  in  no  fort 
bind  on  the  one  hand  or  tht  other  the  petfons,  who  upon  the 
refpeftive  deaths  of  the  'tenants  for  life,  became  tenahts  in  tail 
But  the  Mafter  of  the  Rolls  was  of  opinion,  that  thefe  articles 
tending  to  fettle;  the  cufoms  of  the  manor,  which  were  immemo* 
rial,  and  befbrc  the  ftatute  cjc  donis,  and  for  ftinting  the  common 
and  preventing  fuits,  ought  to  bind  the  ifTae  in  tail,  though 
made  only  by  tenant  for  life ;  and  he  would  not  prefume  that 
the  tenant  in  poffefTion  would' do  any  thing  in  prejudice  of  the 
tenants  right ;  and  decreed  that  the  former  decree  (hould  be  con- 
firmed, and  revived,  and  executed!  Quaere.  Vern.  426,  427. 
pi.  401.  Hill.  1686.     In  Curia  Cane.  Dunn  v.  Allen. 

I 

(G)     Equity.     Creditors  relieved  agaitifi  the  I/Jiie  m 

Tail.     In  what  Cafest 

•  •  • 

.  I.  'TpHE  hufband  in  confideration  of  his  wife's  joining  with 
-■-  him  in  a  fine,  and  parting  with  her  jointure  of  40 1,  per 
ann.  gives  her  truftee  a  bo?id  to  fettle  otlicr  lands  of  40  1.  per  ann. 
on  tie  wife  for  life^  remainder  to  the  heirs  of  his  bofy  by  herd  The 
:  ^  hufhand  being  indebted  in  other  bonds  dies  intejlaie,  and  the  wi/i 
takes  admini/l ration y  and  confeffes  judgment  to  her  trufiee  ,•  on  a*  bill 
by  another  bond-creditor  decreed  the  wife's  bond .  (hould  be  al- 
lowed, and  (land  good  fo  far^  as  to  fecurc  40 1,  per  ann.  to  the 
wife  for  life  5  but  as  to  the  rcn^ainder  to  the  children j  or  any 
fettlemenc  to  be  made  for  them,  the  Court  took,  it,  that  upon  the 
wording  of  the  condition  of  the  bond,  the  hufband  was  to  have 
been  tenant  in  tail,  and  might  have  barred  fuch  fettlement,  if 

fisadCy 


madCf  as  to  the  children,  and  therefore  'as  agaififl:  the  plalmtlfF  - 

the  defendant  muft  have  a  fatisfa£lipn  prior  to'^himj  but  as  to  the 

children   he   muft  be  preferred;   and  decree4  .it  accord jngly. 

2  Vera.  220,  i^ai.  pi.  201.  Pa£ch.,i,69^.*    Bottle  v.  Eripp  &  al«    .    *•  /  ' 

2.  5rr»/?«j  in  a  marriage  Xettlement^  for 'j5refeiviitg  contingent 
remainders,  the  maniage^h&ving  bden  {iX'Vezrrs  fince  (there  beings 
no  ijf^f)  are  decreed  to  join  in  ojaie^  ijie  feltlement  being  only  of 
an  equity  of  redentptiony   and  the  wife  confeuting  to  the   fale, 
2  Vem.  303.  pL  294.  "Mich.  1593.  Pl^tt  v.  Sprigg.  '■     '  \ 

3.  Where  a*  fettlement  ou  marriage  is  niade  in^tail  of  txi  eJlaU 
mortgaged^  if  mortgagee  fmclofe^  the  huTband  and  wife,'  it  will  , 
bind,  though  ifliic  ihguld  be  born  afterw'arde,  ,2  Verri.  304.  in. 

'cafe  oi  Piatt  v.  Sprigg,    .  *.  '  *      - 

4.  A.  iTwr/^j^ifj-  land.to  B,  for  1000  years,  and  afjterwatde 
fettles  it  on  marriagt  to  .himfelf  for  life,  'then  to  his  wife  for  life,' 
and  then  to  th^  heirs  of  hi&  body  on  th^  body  of  the  wife,  and 
afterwards  nfortgages  again  the  failie  lands  to  C.  and  -makes  oath 
that  the  lands  .were  'free  from  incumbrances ;  they  have  iflue  «t  . 
fon;  the  wife  diesj  A.  .dies  iiUfellate  J  J,  S.  t^fces  adminiftfation  '  • 
durante  minbrita^e  of  the  (on,  and  pays  *(ff  ihe  mortgagg  to  B.  out' 
of  the  perfonal'ejlatef  an4  takes  an  qffignme/it  in'  trujl  fiir  the  ijfue. 
Mailer*  of  the  Rolls  clecteed  the  debt  to*  p.  to  beiatisfieH  s^p  far  as  . 
there  wcrc-afletsof  A.  and  that  in  taking  the  account,  J^6.  the. 
adminiftrator  ftiould  not  be  allowtrd,  as/againft  C.the  plaimifF,  • 
the  money  by  him  *paid  to  B.  on  hfs  affigning  tfie  ficfl  mort-    , 
gage.      2  Vern,  304.  pi.  295.;  Mich.  1693.   Fox  v.  Crane  and* 
Wight.  •         '  .  .      .        *  ' 


»  t 


»  •  •  •  _ 

(H)'    Asians.    What  Adions  Tenant  in  Tail  may   £171-3 

havjj,  and  Pleadings,  . 

I*   p  NTRf  in  nature  of  affifc ;  th^'  demandant  counted  that  one     ■ 

'*-'  y.  N.  gave  in  tail^  and  it  was  agreed,  *that  it  is  not  the 
courfe  to  count  of  a  gift  $  but  per  Prifot  in  this  cafe,'  whcr^  it,  is 
of  a  particular  eftate,  he  canngt  fay^  that  he  was  feifed  in  his  de» 
mefne  as  of  fei ;  for  he  has  only  tail ;  hut  (hall  frfy,  that  he  was   . 
feifed  in  his  demefne' <Kf  of  frank-tenem^ntm     Br.  Count,  gl.  15. . 
cites  33  H.  6.  14. 

2.  Tenant  in  tail  fhalLnot  havje,quo  jure  ;  for  it  is  a  wW/  of 
rights  fo  of  ne  injufe  vexes  ior  the  fame  reafon.     And  if  tenant    . 
in  tail  brings  writ  of  tight,    the  tenant  Jhall  fay^    that  ihe  de-  . 
mandant  had  nothing  the  day  of  the  vjrit  furchafed^  hut  to  himfelf 
^nd  hit  heirs  of  his  body  begotten.      Br.  Tail   ftc  Dones,   pi.  35. 
cites.  5  £.  4'. 

3.  Tenant  in  tail  fBall  recover  the  rent  by  formedon,  ivithoui 
Jhevjtng  the  deed ;  for  ^t  formedon  is.  in  the  right.     Eut  he  fhall 

not  have  avo^vry  nor  aj/tfcy  without  flicwing  the  deed,  for  this  is 
in  the  pofTcfllon,  Br.  Tail  &  Doncs,  pi.  26,  citss  4  H.  7.  lo, 
P^rKcbicfc  Fairfax, 

O  7 


lyt  ,•  Ca^lt  after  ipoiSljflitj,  $c.       • 

•  » 

■        .  '.(I)  •  •7'<r/;W  in.  Tail  after.  Peffibiltiy.   .Who  is.  • 

Hell  «1!^  .  i^  'Y*  EN  ANT  TO  foe  tail  after  poflibifity  of  iffuc  extjria  //, 
tail^aft^  •         where  tenements  are  given  to*  £^  man  and'  to  his'wife  in 

pofTibiiity.of  IjpcGial'  taij,  if  dfiB  df.  th/in  die  ^without  ijfuc,, the  funrivor  is  tcniat 
iflu(^xtin&,  in  tail  after  jJoffiKility  of  iffue  ^x'tinft  ; '  and  if  they , have,  iffue, 
SoffiW-  "  ai|d;tlie'  oner  die,  albeit  that  during  .thc;.Hfc  of  rfielffuc  the  fup. 
lity  hccan-  'vivor  &all  not.bfe  faid  fenftht  in  tail  after  poflSbility  of.  ifRicex-' 
have  an/  ♦  jhift,  .ytt  if  thej^/^  dies^  without  ijfue^io  is  there  be  not.any'iffaef 
ritaWc^to^  <irrvc  ^icfi  may  inherit*  by  fprce-of  tfie  tailj  then  the  fujrviving 
the  fame  .     party  o£  the -doners  16*  tenant  iii  tUil  after  poifibility  of  ifTue  ez« 

cftatetall.      .tiita.      Litt.   f.  I2.'      /.    •  ••      '•''^•"    • 

put  ir  a  man'  •        -      •  .  :'.  ■,'".-  ,  • 

'gives  land  cola  min  and  bis  vfife,  ntiOi  to  the  hdn  ¥f  their  t2  Ifodies,  ao^they  live  till  each  of  tbcm  he  n 

hundred ytari  old^* and^-k^vt  no  ijpity  yet  do  th^y  confCinue  Xenasi^  in  tall/'  for  thjt  the  law  fees  ito  itD« 

poffibility  of  having,  children.     But  when  i  ixuu^  and  hit  wife  be<tenant  in  fpeciaktai]/and  the  wife  <Uet 

w'rthoot  ifToe,'  there  the  bjA^fe^s  Hn  apparent  iippoMliilltv- that  any  iiru»  thkb^ehuihand.caii have bf 

•nj  oth»  wife^  'iheuld  inhbic  (hi?  eftate."  .  C(9.  Ll^L  iJ^'z.:  •  *     *  -    . 

*     •'  •.'■••.  .   •  *  .  .        .  '•'..*' 

'2. '  Alfo  if  licnements  be.git'en  to^a- rnan\"  and  U  his  heirs,  ivhicf 

'  .   he  Jhalh  beget  on -the  body  if  his  iv'^fi-i  in  this  c;ifc:  the  wife  hasno- 

thiiTg  in  the  tenements, 'and 'the- hufband  is Teifed*  as  donee  in 

■  .fpeci^l  teil.  •    Andi^i  this  cafe,  if  the  w^fdief  withoift  ijfue  of  her 

;  body  ^gottcri  b/ber  hufbarid, .  then  the  h^fbandia  teqant  in,tail 

*  after  poffib^ity  of  the  Jifue.dxtina..'  Lilt-  r^ 

.    3.  Norie  can  be  tenant  In  tail  after  poffibility  of.UTae  cxtinfl:, 

but  cne^f  the  donees,  o?- donee  in^Jpeciat  iaih    Tor -the  donee  in  ge- 

«ncitil  tail  caritiet  be-  faid  to  be  tenant,  in  tail  after  pdffibiKtyof 

..     .Mue  extinflv  becau(e>  always  during  his  life,  he  may  by  poilibi*. 

lity^havfiiffuei- which- may  inherit  by  force. of  the  fame  entail. 

•And  to  in  tht  .Cinle  fnantiet  the  iflue,  which  is- heir  to  ithc  donees 

[172  ]  in  fpetikl  tai^^  caaubfbtf  tenant  in  .tail,  after  pofiftility  of  iffuc 

•eact^ift,  Tor  the  reafon  abovef^id.  '  Litt*  f.  34*.  .*  . 
alnft.-^^i,  4.  W.  jR*,' fcifed  in  /ee,  ^ayehnito  B,  affd  M^hisfemey /md 
s.  c/buV  ^^'^^^  heirs jof  tJMr  i  ^c^/W. begotten,  remainder-  to  the  beirs  of  the 
.ftys  it  was  faiU  B.  t  .  B^  Uviid  ^a  fine  with  proclamations,  'and  dies,  leaving 
.'cfo^'cf  ijfue  C.  a  foh  by  .the  faid  M..  .Within'  5  years  after  M.  entered 
the cAite  of' ^^21**^"^  ^^^K  eftate.  It  was  infifted, .tliat  M,"  had  only  aa  eftate 
thd  feme  was  for  lifc*\difpuniiiiable  .of"  vaftcj  'aS  tenant  ip  tail  after  poffibility.. 
'^W«d  to^\  Byt  reloived,:  that  after  B.'s  death/  M.  'had  an  ejlate  in  tail;  and 
TiV,  difpo*-  though^the  iffue:  is  barred  by  the  fine,  yet  the  cftate  of  the 
ni^hablcdf  ,  feme  IS  nOt  touched  by,  it>  flie  being  ^  ftranger*  td  the  finie,  and 
T^**h  m  ^^^rfefbre  .  her  •  eftate  .  not  changed  into  an  cftate  for  life. 
in^^irVy*'  9  ^^P"  ^3^-  t>.  Pafch.  i-o  Jac.  in  tlie  c6urt  of  wardd.-     JB^u- 

the  Hne,  was    moiit^S  Cafc.    .  -  •  •         t 

difabled  to  •'"','  •    '  '         . 

inherit. This  Very  fame  cafe  cam<J  in  ^n^f^ion  againj  in  ?n  .ejeftnaent  by  Baksk  t.  Wiltitf 

Crd.  C.  476.  {>!.  5.  Trln.  2  3  C,ie,  B.  R.  and  v^as  argued  bf  Crookc  and  Barkley  J.  Uut  flot  by  the 
other  jurfices,  becaufc  thty  hcaid  that  the  pftties  were  about.to  agfce,  w^cb,  by  means  of  theju(^es» 
they  aifterwards  did  But  Croolce  and  Baildey  beld»  that  M.  b/  her  entry,  was  tenant  .ia-tail.*  anii.-not 
tenant  after  ponsbillty,  nor  in  n«ure  of  IjucK  a  tenancy  in  taU,  but  an  abfolvte  tenant  in  ftiil  ro  all  pur* 
poici.  And  Cr/>oks  fai3,  that  if  Hie  he  to  fu^^  a  real  a6t1oa;  {he  mui^  name  herfelf  tenaot  in  ^I;  vA 
cited  O.  i%z,  and  331,  ■  Jo. '39^.  pi.  3-.  S.  C,  byname  of  DiiiK  v.  BxAUMoilhr.     But  ao- 

thiag  Uii  ilierc  aa  \u  this  polnt'^  bu:  lays  the  cafe  svaa  argued  by  Cf  o«k«  and  Berkley  sm'd  aiWwsid* 


Caple  after  ipa0l6tlitp,(|t.*    "     .     r-iya 

^  mtter  wis  tDmpromired.— ?-S«  C:  cited  accordingly,  Hob.*  157.  259*  b/  Hobart  C|h.  Jt  in. cafe  oC 
DttBCOfflbcv.  Win^d.         •  V  .  •     *  /     •*'• 

^9  wbocbSnoir and  feme  were  tenaots  in  tap|- remainder  to  th«  heirs  of'.fhe  haron  by^a  eonvtysnce  ' 
ptde  h  the,Ssroif  during  CTvefturt ;  vfA  the  baroii  diedy  and  |he  feme  eh^ercd,  and  was  feifcj  ;  alfid  the 
iiliic,  in  life  9f  thenaotber,  lerled  a  Ape  to  th^ufebf  himlelF  alld  hii  helr»4>  It*\vas  held,  \h^i  themo^ 
tber  refii'ai£fid  ^act  in  tiih,  aqd  fo  s^leafe  made  bjjicr  v^as  h^ld. good.     Cxo;  J.^6S9.  pi.  5.*Trib« 
21  Jac.  CmotKEK  ▼.  Keusxy.   /But  ift  a-r^w  tfatre  Aiys^  |hjs  was  on  2  writ  of  efrvr,  hrought^  Cau* 

ia  the  Eicheqav-cltaipbery 'vn  i  judgment  given  I  Car\  *  «  .     ' 

4*  *•  ^  •  ''*  •  * 

5.  A',  in  confidcratSon  of  marriage,  covenanted* to  Hand,  fcif^d  .   . 
fo  thi  ufe  of-himfelfand  Af.  hi^  intended  wife,  for  their  Jives  ^  wfrA- 
§ut  impeach^ietit  of  waft e^;  and  aftir<if  'their* Jirft  ijfuefnale^'  and*  the 
heirs  male  of  fuch  ijfutma^e  iffuing,"  ^f. .   And  fir  default  of  fuch, 
^then  to  the  ufe  of  the  heirrxf  the  ^hody  ofA.  and  JfA.     And-  ifyx  de- 
.  fault,  &c.  then  to  the  iifc  of/B.'  ion  akd  Ijeirr apparent  of  A\      •  • 
.  (by  a  former  wife)  and  the  h^ir»  ihalje' 6f  his  tody.  '  And 'for      •. 
d^ault,  &c:     A.and  M.'.marry;.' arid  have  iffae'C:  '  Afterwarfs 
A.<ries,  not  Kavfaig .other- Ifluc  of'lhfc.body  of,  M:    ThenM. 
enters.     C.  dies. '   Refplved,  that  fcecatrfe  M.  iiad  ^ftate  for  lifp 
by  Umitation'of  the  pfeurty'^  and  xhe^eftatc  ^hich  fhe.liad  in.  the 
remainder,  viz.  pftenaftcy  fn  fail  after  poflibility,  .was  not  larger 
in  quantity  th^n-  the  e(wt;ifc  ibr'-lifie,  .and , conftquently  cannot, 
drown  it,  A^.  v^as  not  tenant  in  tail  after  poffibilityt;  for  fuch 
eftat^  mnft  l>e  a  refidue  of  ^an^'eftate  iall,'  and  mikil  happen  By 
thea£l^f  God,  and  not  by  limitation. '  it.  Rep.  79.  b;  and  the 
3d'rcfblution,,PafcR.   13  Jac*  B.  JR.  tew  is  Bowles's  cafe.     '  •    ., 

•  ^   6.  The  j/?/?/^' of. this  tehitncy  nhtjf  he  altered  by  the -afi  of  God^   Suchtenan- 
and  ih'at  hj  dyi^g  ivithont  iffue ;  .for  if  a  fecffment  in  fee.  be  mad^  the'rrfduc 
to  the  ufe  'of  ji^  tnah'and.his  ivife  for\  their  ijiiesj^  end-  after  to  'their  of  an  eflatc 

jtext  iffue^male  to  be  begotten  in  tail ;  and  after  to  the  uYe  of  the   j^^^|P«cjal 
bu/bahd  and  wife,  ant}  of  the  heirs  of  their  2-bddies  begotten,  they   cokeCh.  J. 
having  no  ijue  male  *af  that  time' r-  in*  liiis  joafc'the  hiifband  ,and  -Roll.  Rep. 
■wife  arc  tenaiffs  in  fpeciai  t^ii*  exdcutfl|^  5  and  after  they  have'  lf^J^]^f^ 
ISiic  a  fon,  they  afe  bccrome  tenants*  fQr  ^Jife,  the  remainder  to  Berry,  and 
the  fon  in  tail,  the  ieiftainder  to  them  in^fp^cial  ttiif;  for.  albeit  cited  56E.3. 
their  cftate  tail  is  turned;  to  ^n  etete  for  fife/  yet  they  havq  a  bare  ^gn/^'jf" 

•  cftate  for  life:  bu^if  the  hixfbahd  dfe,  having  norther  iflue,  arid;  condition  to 
then  the  (on  dies  without  iflue,  the  wifeJlia-11  have  4:116  ^jrlvileges  have  for 
belonging  to  a  tenant  in  tail;  .after-  poflibility  of  ifl  ue  cxtiA^:,  as  g^^^^^J 
it  appears  in  Lewis. Bo\tLEs's  cafe.    Co.  Litt.  28.*  a*      '        '  ,  .  when'it  i$ 

•  •  •*  ••!*••'•    <lccrcafcd  to 

an  eibft  for  Cfe,  he  ihall  not  be  tenant  after  poflfbHity/  becaufe  this  rauft  be  ex  difpofiticne  iegis,  and 
ppt  ei  provtfione  homlilis.  y     1  '  1 1  Rep.  Sc.  b.  the  3d  fefolutlon  in  Lewis  Bowles's  caie.  .'. 

7;  If  land  be  given 'A?  a  man  and  his  nvjfey'  unci  the  heirs  of  their  Br.Deraign- 

%'hdieSf  and -after  "they  are  divcrcedy  caufa  prxcontr^ftus,  or  con-*  Divprce,  dli* 

'  fanguinifatis;  t)r  affinitatis.  their  ellate  i)f  ipherlcance  is  turned  13^  cites  7 

tto>1oint  Cftate  for  liic  \  anil  ;^lbei<  A^y  had  once,  an  "inheritance  ^-  ^^'.^"7 


pI.  II.  cites  S*  C— 4  Inft.  68a»^jn'Bf4ii months  dafc— '9  Rep«  141.  a.  in  %^C,  citw  ;  H.  4.  i6* 
*k  t^.^ifh  #^t  in  fuch  cafe  4(€  ehcies^tait  i%  dtl^bWed  tb  iiUci(7;  i^fii  thciflut  is'^de,  brii:-rx 


\  ^ 
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^a^U  after  p6t&Ulit^»  $c. 


S.  Lands  are  given  to  fhc  ffq/band  and  lulfej '  and  to  the  heir}  of' 
tie  body  df  the  hufbandy  the  remainder  to  the  hujband  and  wife^  and 
,  to  tkie  heii^i  oftJ^eir  a  ^^rfiVj begotten;  the  hu/banddiesnvithomijfuti 
-the  ^ife  (hall  pot  be  tenant  in  tail  after  poffibility  ^  for  the  re^ 
matnder  in  fpecial'tail  was.  utterly  vo^d,  becaafe  it  could  ^never  tote 
efe€t ;  for  fo  .long  a».th^  liufcihd  fliQukl  have  iflue,  it  fhould  in* 
.herit  by  force  of  the  genc?1rar'tail";'  and  if  the  hi^flianfl  die  ^th* 
out  HTuey.  then  th^'fpecial  eftate  tail  ctniU>t  take  ^fFe^  inaf- 
muoh-  as .  the  ifTtie  which  fhould  inherit  the  fpecial  tail  muft  be 
begotten  by  the  Eufbaijd^  ahd  fo  the  general,  Which  \i  larger 
and  greater/-*  has  fruftrated  the  fpeciid^  yirhich  is  lefier.  Co. 
Litt.  28.  b.'j  •  *■  .        »         • 

*  9.  If  lands  b€  given, to  a  man.  ^ith  a  woman  infrani-marriage^ 
albejt  the  woman  (wjuch  was  the  caufe  of  the  gift)  dips  withaut 
man  v)itb  a  iffue,  yet  thc  'huiband  ihall  be  tenant  in  tail  after  pofllbilityy  &c.' 
^'nWin'iftd  ^^^  ^^  ^*  a;idTiis  wife  were  donees  in  fpecial tail^  and  fb  within 
infrojxU      thc  words  "of  Littletoii^    Co.  Litt.  28.  b. 

marriage,      '  *  ^         •    ,  ,  '  • 

and  the  tooman  dUt  voitbwt  ijfue^  the  man  ill  the  king^i  cafe,  (halt  qot  hold  it  for  hh  life  \  becaufethe  iro. 
man  was  the  cavfe  of  the  gift,  ^ut  otherwife  it  ia  in  the  cafci  of  a  common  perAin.    Co^Litt.  %i,  bw  la.  i^ 

■    •• 

Id.  If  the  king, gives  land  to  a  man  and  a  womahy  and  the  heirs 
tf  their  2  bodies ^  ,and  the^fuoman  diet  without  iffue }  yet  (hall  thc 
man  be  tenant  in  tail  after  poflibilityi  .  Co.  Litt*  9a«  b. 


fctffi/"  the 
king  give 
land  to  a 


(K)    Ofiirbat  TblngsTenznt  in  Tairaftw  Ptoffih»lity 

©ay  be.    ' 

S.  P.  per      I.  npHERE  is.  no  -queftioii  but  tenant  iri  tail  aftei;  poflibility 
Roh!rcp/^  '"^y  be   2/"  A   remainder y  as,  well   as  of  1    poflefGoiL 

iSc.  incafe  II  Rep.  8 1,  -a.  Pafch.  13  Jac.  B.  R*   in  the  4tli  refolution  in 
of  Bowles  V.  jL^vvis  Bowles's  cafe.  '  , 

erfic>  .c.  ^^  ^nd  tnereford,  if  leafe  for  ii/ehc  mide^o  ji.  the  remainder 
to  Baron  and  feme  in  fpecial  tail^  and  the  baron  dies  without  iffue^  now 
the  feme  is  tenant  in  tail  After  poflibility  of  this  remainder ;  and 
if  A.furrcnders  to  her,  as  he  may,  now  ihe  is  tcnaht  in  tail  after 
poflibility  in  pofleflion.  t  i  Rep.  8i.*  a.  per  Cur.  in  the  4th  refo- 
lution in  Xiewis  Bowles's  cafe.  •  •  .         * 


C  174  a   (L)     jPrhile^e  of  Tenant  tnT^il  after  PofTibillty,, 

or  of  his  Grantee.  '  T-  *  *,  -'    * 

'  t.  npEN'ANT  In  tail,  after  poflibility  of  jfl'u^  £xtin<a/  hai 
*     eight  qualities  and  privileges/ wTiich  tenant  in  tail  I^int'^ 
^  felf.haa^  and  which  l^fTce  for  life  his  "hot.     Co.  Litt.  27*  b. 
2.  ^^s,  ift,  He  is  .dKpwiifliablc  for  wa/ie*    Ck>.  iitt.'ay.'b. 

'  Dones,  pi;  17.  ctt^T  5QJEd.  3.  i6t  -'    •  ■  >Dr>  ikStud.  lib.  1.  ca^.  n  hp,  the  fiw  if  dtarf  thai 

tanant  in  ulJ  af;e/  pombilicy,  Sen.  is  not  piiniAabk  for  wafte '■  ^J^ep.  63.  S.  P.   in  Hxft« 

&AK&KDj|2i>tA*%  bcc4ui^  his  arjginal  tftau  is  AOt  «i^chm  the  ibiateof  Glouctiier.  <ap«  ^«.«— -ii-^ 


S.  P.  Bi 


Capfe  after  i>d©t»'titB,  (Jt.  .174 

%  Inft.  3oi«  S*  P»  And  tbbagh  he  is  within  the  letter  of  that  ilatiite,  yet  he  is  out  of  the  meanijil 
•f  itf  becaufe  the  inheritance  was  once  in  him. 

Roll.  Rep.  179.  S.  P.  by  Dodeiidge  J.  cites  time  cf  E.  i.  Fitrfi.  Wafte,  26.  45  E.  3.  39  E.  3.  16. 
T2H.  4.  I.  "11  H.  4.  5.  16  H.  6.  16.  7  H.  ^.  26  H.  6-  Aide,  77.— And  per  Doderidgtt* 
he  Aall  not  be  puniihed  for  warte,. becaufe  he  continues  in  by  virtue  of  the  livery  upon  the  eftate  tail; 
ajid  it  feems  bccAufe  by  the  livery  he  had  power  to  do  wafte,  riiough  the  elbte  be  changed,  yet  the  fame 
liberty  continues  fo  long  as  the  gift  ^nd  Jivcry  continues.  And  per  Coke  Ch.  J.  at^common  law  thla 
tenani  had  a  fee,  and  confcqucnily  full  power  to  fell  and  dlfpofc  of  the  trees ;  and  nocwith'lAtding  the 
ftatute  hai  ma^e  the  edace  to  be  only  for  life,  yet  the  privilege  an^  liberty  is  not  taken  away.  Roll* 
Rep.  t^4.-  Fafch.   t  ^  Jac.  B.  R.  Bowles  v.  Berry,  ■  .  u  Rep.  80*  a.  Lewis  Bowles*s  lafe. 

The  learned  author  of  An  Inftitutc,  but  now  called  The  New  AbridgmtnC,  2d  vol.  269,  tells  us, 
that  to  puniih  the  tenant  for  waAe»  feems  to  be  againft  the  deflgn  and  intention  of  the  firft  donation ; 
fbr  by  tha(  th«  donor  gave  the  inheriunec,  and  an  abfolute  power  gvcr  the  lading  improvements,  which 
are  looked  opon  as  part  of  the  inherlrance  for  their  duration  ;  and  confequeAtly  it<can  be  no  injury  to 
him  in  reverfion,  nor  befides  his  intention  in  the  donation,  if  the  doned  exercifes  the  power  he  was  in- 
troiled  with  by  the  donor;  nor  can  the  donor  revoke  it,  becaufe  the  authority  given  by  the  gift  muft 
continue  as  long  as  the  gift,  to  which  it  %>a8  annexed,  continues..-  But  iee  citt  Wafte  (  (^ 

fl*  1.  and  (S)  pi.  12.' 

3.  2dly,  He  (hall  not  be  compelled  to  attorn.    Q).  Litt.  ly.'b.  s.  P.  Br. 

Attorn- 

cites  43  E.  3.  I,— Ibid.  pi.  xi«   cites  46  £.  3.  13^'      ■   «Ibid.  pi.  12.  cites 

—Ibid.  pi.  26.  cites  ^9  E.  3.  20.— —Br.  Tail  &Dones,  pi.  17.  cites  39  E.  3.  i6. 

—Quid  jurts  damat  lies  not  againft  fuch  tenant.     Br.  Quid  Jurir  clamat,  pi.  j.  cites  43  £.  3.  r. 

Ibid.  pi.  6.  cites  46  E.  3.  1 3.      ■■'      1 1  Rep.  8c.  Fafch.   13  Jac.  B.  R.  in  Lewis  Bowles's 

•*fe Roll.  Rep.  179.  S.  P.  per  Curiam,  in  cafe  of  Bowies  v.  Berry.  —Co.  Litt.  316.  «• 

8.  P.  But  his  ailignee  ihall  attorn,  becauie  ht  never  had  but  an  eftate  far  life .-3  Lc.  241.  pi.  336. 

Trio.  32  Eliz.  in  the  Exche(]uer,  in  Georoe  Ai'-Jdcc's  cafe,>it  was  faid  to  have  been  adjudged  in  a 
court  df  Wales,  that, the  alTignee  of  tenant  in  tail  after  p.fllbllity  of  iHue  Ihoutd  attorn  j  upon  which 
judgment  a  writ  of  error  was  brought  in  B.  R.  and  there,  upon  good  advice,  the  faid  judgment  was  af- 
firmed ;  for  although  it  be  true,  that  tenant  in  tail  aucr  poflibility  Ihall  not  be  compelled  to  attorn,  yet 
that  is  a  pri vileg(^which  is  annexed  to  his  perfon,  and  not  to  the  eftate;  and  by  the  alfignment  of  the 

eftate  the  privilege  is  deftroyed. 2  Le.  40.  pi.  54.  Mich.  30  Eiiz.  B.  R.  S.  C.  accordingly.—^-- 

S*C.  cited  per  CokeCh.  J.  Roll.  Rep.  179.  in  cafe  of  Bowles  v.  Berry. Co.  Litt.  316.  a. 

In  error  brought  of  a  judgment  in  quid  juris  clamat.  Clerk  J.  conceived  that  grantee  of  tenant  In  tdfl 
after  poffibility,  (kould  not  be  driven  to  attorn.  Sed  adjornatur.  3  Lcr  t21.  pi.  173.  Trin.  27  Eliz. 
B.  R,  Anon.       ■    Le.  291,  pi.  397.  S.    P.  ■  But  Co.  Litt.  28.  a.  fays,  that  where  tenant  la 

tail  after  poffibility  of  \ff\it  extin^,  granted  over  his  eftate  to  another,  his  grantee  was  compelled  to  at- 
font  ID  a  quid  juris  clamat,  as  a  bare  tenant  for  life,  and  fo  be  named  in  the  writ ;  for  by  the  alCgn- 
■Knty  the  privity  of  the  eftate. bein^  altered,  the  privilege  was. gone;  cites  it  as  adjudged  Mich* 
%%  &  29  Elix.  in  EwEKS^s  cafe,  and  judgment  aftirmed  in  a  writ  of  error,  and  fays  herewith  agreetk 

a7  H.  6.  tit.  Aid,  Scatham,  29  E.  3.  i.  b. S.  C-  cited  ii  Rep.  83.  b.  in  Lewis  Bowles's  cafe« 

■'  Roll.  Rep.  179.  S.  C.  cited  by  Coke  asOwen's  cafe. 

4.  3dJ7,  He  (hall  not  have  aU  of  him  in  the  reverfion.    Co.  S.  P.  Br. 

Litt.  27.  b.  Tail  and 

'  Dones,  pi. 

17.  cites  39  E.  3.  16.— S.  P.  Fitzh.  tit.  Ayde,  pi  77.  cites  Trin.  26  H.  6,  becaufe  the  fame 
tenancy,  which  he  had  at  the  firft,  continues. 

Tenant  in  tail  after  pofiibility,   Stc.  ihall  not  have  aid,  but  his  grantee  ftiall.     Arg.    3  Le.  12 1« 

pi.  173.    Anon,  cites  Statham,  tit.  Aid,    zi  H.  6. Br.  Aid,  pi.  37.  S.  P.  cites  2  H.  4.  17. 

Beookefays,  it  feems  the  leafon  is,  becaufe  he  had  once  an  eftate  of  inheritance.  ■  Roll.  Rep.  184. 
S«  P.    Per  Ooderidge  J.  in  cafe  o£  Bowles  v.  Berry,  cites  10  H.  6. 1.  11  Rep.  8o.  a.  b.  Lewis 

Bowles's  cafe. 

S.  P.  Becauie  he  having  originally  the  inheritance  by  the  firft  gift^  has  likewiie  the  cuftody  of  th« 
V|itiags  which  are  neceftary  to  defend  it.     a  New'Abr*  269. 

5.  4thly,  Upon  his  alienation,  no  writ  of  cnf^y  i'i  confimili  s.  p.  But 
§afu  lies.    Co.  Li tt.  2 7.  b,  ^  ">  ''=^''- 

*  '  fion  may 

enter.     Fitzh.  tit.  Entre  Conge^ble,  pi.  56.  citM  13  £.  2. 
S.  P.  fiecaafe  this  cafe  is  not  con^niilis  to^  that  of  tenant  for  dower,  becaufe  this  tenant  had  onginall/ 
Ae  icheritaflce  in  him,  which  the  tenant  in  dower  never  had.     2  New  Abr.  269. 

Soopos  his  de^ith  the  donor  ihall  not  have  v^Tit  of  entry  iti  coniimHi  cafu,  as  upon  the  (ie:.:h  of  tenant 
ibrii/e;  per  Dtxleridge  and  Coke,  quoU  fuit  cunceifum  per  Haughton,  Roll.  Rep.  Z79.  and  cited 

jj  E.  2.  Eiitrc  Congeable,'56,  —  1 1  Rep.  80.  b.  Lewis  Uowles's  cafe, Fitzh.  tit.  Ayd-,  pi.  77, 

fites  Trin.  36  H.  6.  that  he  ihall  have  formedon  in  tevcrter,  and  spt  writ  of  entry* x^*— 5.  P,  As  to 
the  (bisiedoo  |  per  Dodeiidge  J.  quod  fuit  conccifum  per  Coke.    RolL  Rep.  279/ 

.  O  4  6'.    5thly, 


N 


IJJ,  M    - 


175  .  . Capl^  aftee  pjOjbillts.^c. 

Roll.  Rep:       ^.     ctMy,  After  his  death  no  Ivrit  of  intrujion  docs  lie.  .  C<5i 

179.  in  cafe    *t  ^t- i*;   -b  -        '  ' 

BeVcy.      S,  P.  by  Coke  CK.  J.-p^xi  Rep.  So.  b.  Lewis 'BowlcsV  cafe.— S.  P.    Becaufe  ihii 
writ  18  jgiven  only  upon  an  entry  and  Intruiioii  a£|er  the  dc^ith  of  a  bace  tenant  for  life,  whicb  thii  . 
tenant  1»  pot.     4  New  Abr.*269.,^  ,    '  •  •  ^  /    ' 

But  he  fliall  ^kvc  formedon,  fee  the  nptes  on  the  plea  next  above.  -   '    '      *       ' 
In  wpt  of  intruflbn,  it  is  a  good  plea  to  fa^  that -he  was  feifed,  and  gave  to  him  whom  fae  (oppofet 
tenant  for  life,'  and  to, the  heirs  of  hit  body ;  and  for  that'he  diei  without  heir,-  he  entered>  abfqae  hoc, 
chat  he  held  for  lif&of  the  leafe  of  the  demandant  at  the  time  of  bU  'death.     F.  N^  B.  203.  (£)  ia 
^  new  ^otM  .there  (a}  citfi^  24  E.  3..  74.  '        . 

S.  P*.  Be-.     •  y.     6thlyi  He  may  join  the  tnife  in  a  writ  of  right  in  a  fpccial 

s^l:^!  >>"""•;■  Co.  Litt.  27.  b.  .  •     [':/.,' 

longing  to  tbe  inheriunce  lying  in  his  hands,  he  may  make  oat  his  title  without  calling  in  the  levtt* 
fioner.^   a  NewtAbr.  2>69« 

S.  P.  by  Doderidge.  Roll.  Rep.  179.  cites  19  E.  3.  16.  BtJt  by  Coke,  he  caniio.t  join  the  mife 
upon  the  mereTighr.  Ibid,  cites  27  H.  6.-«i»ji  Rep.  So.  b.  Lewis  Bowles's  cafe,  cites  aSundanceof 
cafes  out  of  the  old 'boojcs. 

S:  P.  For  if  8.  7thly,  In  a  praecipe  brought  by  him,  he  £hall  not  name  him* 
it\S:,:fo /#'*«««'> 'i/"^--    Co.  Litt.  Z7. -b. 

the  Court  that  he  is  tenant  In  tail  after  poiTibility,  the  writ  fball  abate*;  per  Coke  and  Doderidge.  Roll. 
Rep.  179.  cites  xS  E.  3.-27.— :— 11  Rep.-So.  b.  citcsS-C.  of  iS£.  3.  27.  a.  that  feme  brought 
cui  in  vita,  quod  clamat  tenere  ad  vitam,  and  maintained -it  ip  her  count  by  gift  in  fpecial  tail  to  her 
and  her'^baron,  and  that  her  baron  is  dead  without. iifuQ^  and  the  Wilt  abated,  becaufd  of  the  conbano* 
fity  of  the  title, 

S.  P.  Be-  p,  8thly,  In  a  pracipe  brought  againft  him,  he  Jball  not  he 
""gfnJ*jn_   named  barely  tenant  for  life      Co.  Litt.  27.  b. 

feudation,  by  which  he  claims,  was  of  an  eftate  of  inheiiunce,  and  not  of  an  eftate  for  life.  1  Neir 
i\br. '269.  •  ^ 

Inquid  juris  clamaty  the  defendant //ir<f</r^f  that  he,  tempore  levntionis  nota  p^adina^  tvas  fafed  hi 
fie  of  th^  gift  of  R.  R.  abfque  boc,  ^uod  xtji  tempore  Icvationis  notar  praedi^ae  hjd  tenementa  fradiffdf 
fro  ttrmino  t/ita  futr  rantum,  &c.  And  thereupon  they  were  at  ifTue  ;  and  .it  was  found  that  beheld 
them  as  lands  entailed,  after  poflihility  of  ilTae)  &c. .  The  Court  refolved  for  the  defendant;  becaufc it 
appears  to  the  Court,  that  the  defendant  has  an  cftate  privileged  from  actornroent,  to  be  mxAt  by  him; 
and  the  inducement  of  the  traverfe  is  not  any  caufe  of  forfeiture.     Wherefore  it  was  adjudged  for  the 

defendant.     Cro.  £liz.  671.  pi.  29.    Pafch.  41  Eliz.  C.  B.Veal  v.  Road. Noy,  74.  Veaie  t. 

Reede,  S.  C.  but  fays  nothing  of  any  judj^ment,  but  only  that  upon  the  queftion  for  whom  judgment 
ihould  be  given  upon  this  inge;  Williams  laid  for  the  plaintiff',  becaufe  it  is  an  ejlate  privil^d^  aad 
ought  to  have  been  pleaded  in  bar.  1 1  Rep.  80.  b.  in  Lewis  Bowles's  cafe,  cites  S.  C.  as  adjodgol 

for  the  defendant,  becaufe  fuch  tenant  ihall  no;  in  judgment  of  law  be  included  In  writ  or  fine,  &c* 

within  the  general  allrgatlcn  of  a  tenant  for  life. S.  C.  cited  Roll.  Rep.  179.  in  cafe  of  Bowles 

V*  Berrie,  fays  that  in  the  quid  juris  clamat  it  wa%  alleged  that  the  defendant  was  leflcerfor  life  at  the 
time  of  the  fine  levied,  and  adjudged  for  the  defendant ;  for  he  was  not  any  fuch  tenant  as  was  compei- 
labie  to  attorn  in  fuch  writ ;  but  lays,  -be  that  took  the  traverfe  was  not  commended  for  uking  fqcb  a 
defperatc  traverfe,  notwithflandmg  it  wa^  helped  in  this  manner ;  fir  he  was  a  tenant  for  life.  But  the 
book  cites  29  £.  ?.  i.  b.  that  if  it  be  alleged  that  one  Holds  for  life,  It  ihall  not  be  ukoi  that  he  ii 
tenaijt  af^er  poUlbliity. 

to.   And  yet  he  has  4  other  quaiiiies,  which  are  not  agreeable  t$ 
.   an  efate  in  tail^  but  t»  a  bare  leflee  for  life.     Co.  Litt.  517.  b« 
28."  a.  •  .        ', 

S.  p.!?*!.  fi.  ^j-^   ifj;^  If  h^  m^kes  2L  feoff'meht  in  fee*  this  is  a  forfeiture 

CJijfehwmg-     e  1  •        n.    ^  /^rv^^r*  «/./ 

no  lunger .»   »» '»'s  cftatc.     Co.  Lltt.  ig.  a. 

defcendible  e^Ate  in  him,  he  cannot  transfer  it  to  aoothar,  without  the  prejudice  and  diflierifofl  of  hint 
in  remainder.     2  New  Abr.  260. 

•  He  in  remiinier  may  enter 'for  .alienation.     Br.  Aide,  pi.  37.'  cites  '7  H.  4.  10.  and  39  E.  J.-— 

Br.  For/eitit'j,  pi.  SS.  cites  45^.  3.  25. -Br,  Entrc  Coa^caWe,  yi.  12.  cites  S.  G. Br.  TaH 

ic  Doncs,  pi.  tj.  ctes  3<)  E.  3.  1 6.  -——Roll.  Rep.  179.  Pafch^  13  Jtc.  B.  R.  in  cafe  of  Bowfcf 
V.  Berry,  per  Po46fi4g»  J.  c-te*  i^E.  2.  Fitaij,  Enlrd  Co'ng^aWe,  5$*     X}  H.4.    30  £.  3.  16.  ac- 


» 


loriiflgY^,  fic^  foit  coDcdTum  per  ^Curiam,  ii  Rep.  So.  b.  in  Lewtf  Bowleses  cUe,  citet 

^5  E.  3.  »i.    »1J  E.  3.  96.  b,  27  Aff.  60. 

ri.  adly,  If  an  ^ate  m  fee,  or  in^fcc  tail  m  rcverGon  or  re-  Br.  Eihte?» 
maifkder  dcfccnd,  or  trome  to  this  tenant^  his  f/late  u  drownedj  ^^'^^'  ""• 
and.  the  fee  or  fee  tjiil  executed.    Co,  Litt.  28.  a.  i8.1.R<iL* 

•  -  Rep.  179. 

S.  P.  per  Doderidge,  ind  cited  9  E.  4.    50  £.  3.  35.    7  H.  4.  23.   Qaod  fuit  conceflum  per  Coke^ 
and  be  cited  the  fame  booktfalfo.  11  Rep.  So*  b*  -m  Lewis  Bowles's  cafe,  cites  32  £•  3.  tit* 

Age,  55.    50  E.  3.  4.    9  E.  4.  17.  B, 

13.  3dly,  He  in  reverfwh  or  remainder  fliall  be  received  upon  S.  P.  Br. 
lis  default y  as  well  as  upon  that  of  bare  tenant  for  life.     Co.  ^I^^'^h'^' 

Litt.  28.  a«  10.  and      * 

39  E.  3— 
S.  p.  2t,  Ta3e  Sc  Denes,  pi.  17.  i  S.  P.  11  Rep.  So.  b.  Lewis  Bowleses  cafe,  cites  2  £.  »• 
Reroeit,  14.7.    41  E.  3.  12.     20  E.  3.     TiCRefceit.  38  E.  3.  33.  ■  »S.  P.  Roll.  Rep.  179. 

per  Duderidge  J.  cites  ix  H.  6.  15.     lo  H.  6.  i.     Quod  fult  concelTuin  per  Crooke  and  Hau^h'-  • 
tan;  but Haoghtoa  fiud,  that  this  is  by  the  exprefs  words  of  the  ftatuce  of  refceits,  which  fayt 
(per  doomn)  but  laid,  that  if  it  bad  not  been  for  the  expreis  words,  he  doubted  whether  heihould  b« 
icccifcd. 

14.  4tM]r5  An  exchange  between  a  bare  tenant  for  life,  and  ^*  P-  ^*^ 
him,  is  good  ;  for  their  eftates  in  refpe'd  of  their  quantity  are  rou^  Reo. 
equal,  fo  as  the  difference  {lands  in  the  quality,  and  not  in  the  179.   -.  j'x 
quantity  of  the  eftatc.      And  as  an  eftate  tail  was  originally  ^*P'  ^°*  ^*  • 
.earned  out  of  a  fee-Cmple,  fo  is  the  effate  of  this  tenant  out  of  an  Bowks*i^'* 
eftate  in  fpecial  tail.     Co.  Litt.  28.  a.  cafe. 

r^.  Tenant  in  tail  recovers  in  njpfe^  and  after  becomes  tenant  In  Fitah.  tiu    . 
iad  after  pojfibility,  &c.  he  (haU  have  redijfeifin.    Per  Doderidge  J.  ^^^  p!;.77- 
Roll.  Rep.*  1 79.  in  cafe  of  Bowles  v.  Berry.    .  '  j6  h.  6.-1 

II  Rep.  Si. 
a.  in  the  3d  refolntion  in  Lewis. fiowles*s  cafe ;  for  it  is  the  £use  franktenement  as  he  had  beforp,  this 
king  portd'of  the  eftate.  tail. Co.  Litt.  154.  b. 

• 

16.  Infome  cafe  a  perfon  who  is  not  really  and  ftriftly  tenant  in 
tail  after  poj/ibility^  /ball  have  the  privilege  of  fuch  tenant.  As  ia 
the  cafe  of  the  wife  in  Lewis  Bowles's  cafe,  11  Rep.  81.  a* 
where  an  eftate  for  life  fell  to  her  on  her  baton's  death  by  reafoa 
of  a  prior  limitation  in  their  marriage  fettlement,  and  afterwardsj 
by  the  death  of  the  iffue  in  fpecial  tail  without  iifue,  an  eftate  ot 
tenancy  in  tail  after  poifibility  would  have  fallen  to  her  by  mean^ 
of  a  fubfequent  limitation  in  the  fame  fettlement  (viz,  in  default 
of  ifiue  male  of  their  2  bodies,  then  to  the  heirs  of  the  bodies 
of  the* baron  and  feme);  but  ihe  being  in  of  the  eftate  for  life, 
and  that  eftate  being  equal  in  quantity  with  the  tenancy  in 
tail  after  pofilbility,  and  confequently  could  not  merge  in  it, 
and  fo  could  not  be  tenant  in  tail  after  poifibility,  befidcs, 
that  fuch  eftate  is  always  a  refidue  of  an  eftate  tail,  and  muft 
happen  by  the  aft  of  God,  as  by  death,  and  not  by  limita- 
tion of  the  party,  yet  it  was  refolved  that  now  after  fuch 
iflue's  death  (he  fhall  have  the  privilege  of  fuch  tenant,  by 
rcaibn  of  the  inheritaijce  which  was  pncc  ia  her.  See  the 
%4%  ^t  (I)  Pl  5 

•-  For 


\ 
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Cennen 

For  mdre  of  Tayle  in  general,  fee  ^tbltt^  (CSattjOP.  Jp(nt)f 

iforfeiture,   jfoumrton,  Sl^ortd'anceftor,  TkmUxi- 

Common,  ItemainDer,  and  other  proper  titka.  ^ 


■  ■!   "*  '■  n 


t  '77  ]  %mt>tv. 


(A)     Necejfary  in  what  Cafe^. 

I.  tF  a  man  be  hound  to  pay  rent^fervicey  or  rent'^arge,  there  Iiq 

JL  need  not  to  tender  it ;  but  it  fui&ces  to  be  ready  upon 

the  land ;  quod  non  negatur.    Br.  Tender^  pL  2^.  cites  14  E.  4.4* 

2.  But  annuity  ought  to  be  tendered,  to  fave  the  obligatioo, 
Br.  Tender,  pi.  22.  cites  14  £.  4.  4. 

3.  Per  Anderfon,  Ch.  J.  there  is  a  diflFerencc  where  the  cJ/T- 
gatian  ^precedes  the  dutyy  which  accrues  by  a  matter  fubfequcnt, 
and  where  the  duty  precedes  tie  obligation^  which  was  made  for  the 
further  aflurance  of  the  duty.  In  the  firft  cafe  a  tender  muft  be 
pleaded,  and  cites'  14  £.  4.  4.  where  A.  was  bound  to  B.  that 
whereas  he  had  granted  a  rent-charge ;  now  if  B.  Ihould  enjoy 
the  faid  rent,  according  to  the  faid  grant,  that  dien,  &c.  he  needs 

.  not  plead  any  tender,  becaufe  tUe  rent  is  not  payable  in  other  man* 
ner  than  it  was  before.  Contrary  if  the  condition  had  been  for 
payment  of  the  money^  or  annuity  5  and  of  that  opinion  was  the 
whole  Court.  Le.71.pl.  95.  Mich.  29  &  30  Eliz.  C.B.  in  cafe 
of  Bret  V.  Audar,  alias  Andrews. 

4.  A  tender  is  not  neceffary  in  any  cafes,  but  where  there  is  m 
penalty.  Per  Holt  Ch.  J.  Comb.  334.  Trin.  7  W.  3.  B.  R.  i^ 
cafe  of  Broome  v.  Pine, 


.   (B)     Good.     In  refp^dl  of  the  Thing  tendered. 

This  cafe  is  x.     A  FTER  the  fall  and  cmbafemcnt  of  money  in  5  E.  6.  debt 

67  B^^ri/*         ^^  ^^^  brought  againft  executor  of  leffee  for  years,  for  renN 

•••nT.Poticr.  arrear  for  2  years  at  Mich.  2  E.  6.  at  which  time  the  JbiSings^^ 

•  which  at  the  time  of  the  a5iiofi  brought  ivere  decried  to  6d%^  were  curn 

rent  at  i2d.    The  defendant  pleaded  tender  of  the  rent  a^  the 

days  when  it  was  due,  ia  peciis  monetx  Angliae  vocat  ihillings ; 

and  faid,  that  every  (hilling  at  the  time  of  the  tender  was  payable 

ipr  12  d.  but  that  the  plaintiff  nor  any  for  him  was  ready  to  re« 


* 


ttfft  It.  And  conchideS)  that  ke  is  uncore  priO:  to  pay  tiie  ai^ 
Tearsi  In  di£tis  pecits  vqpat  fliiUingSi  fecundum  ratam,  &c.'  Tho 
plaintiff  dcmyirxcd ;  but  afterwards  accepted  the  iponey  fecundum 
T2tam  prxdidamy  Without  cofts  or  damages.  Dav.  Rep.  27.  in 
the  cafe  of  mixed  moneys,  cites  D.  81.  6  3c  7  £.  €• 

2.  In  debt- upon  bond  for  payment  of  24 1.  at  2  feveral  days^  the  This  is  a 
defendant  pleaidedi  that  at  the  day^^nd  place  limited  for  payment,  P*  ^^'  ^.^' 
there  war  current  certain  money  called  pollards ^  in  liiu  ofjlerling^  &c.  6  &  7  E.  6, 
and  that  defendant,  at  th<f  firft  -day  of  payment,  tendered  the  f *»t«* » *>ook 
moiety  of  die  debt  in  the  money  called  pollards,  which  th^  plain-  ["dy  o/Lor4 
tiff  refufed  \  and.  that  he  is  uncore  prill,  &c.  and  offers  it  in  Mounugoe; 
court.  And  kecaufe  the  plaeintiffi  did  not  deny  it,  it  was  awarded,  *>»^  /*y»."  « 
thjit  h«  recover  one  njolety  in  *  pollards,  and  the  other  in  pure  ©wnbookof 
fietling  moneys  Day.  Rep.  m  the  cafe  of  mixed  moneys,  cites,  pleat  of  Um 
k  adjudged  29  £.  i.  and  .reported  by.  Dyer,  7  E.  6.  82.  b.  pSIJ*^^^" 

3.  The  .^mortgagor  was  hund  to  pay  250/.  of  lawful  money  2/'*C  178  1 
inglaful^  on  a  certain  day  and  place,  and  he  tendered  money  ac- 
cordingly ;  but  becaufe  there  tvas'  5  /•  in.  Spanijb  money,  and  two 

foreign  pieces  of  gold  called  double  piftoLets,  the  mortgagee  re- 
fiiied  to  take  it.  Adjudged,  that  Sp^ifh  filver  was  lawful 
money  of  England,  being  made  fo  by  proclamation ;  and  that  the 
^^^Sf  hy  his  abfolute  prerogative,  may  make  foreign  coin  lawful 
money  of  England.  5  Rep.  xi4.  Trin.  43  Eliz.  C.  B.  Wade'$ 
cafe. 

4.  Queen  Elizabeth  made  a  large  quantity  of  mixed  money  in 
the  Tower  of  London,  and  fent  it  into  Ireland  to  pay  tic  army 
there ;  'nvitb  a  proclamation,  dated  24  ]^ay,  43d  of  her  reign,  that 
the  fmd  money  Jbould  be  lawful  and  current  in  that  kingdom,  and 
accepted  ancf  received  as  fuch ;  and  that  they  who  refufed  it 
^Ihould  be  pumfhed  for  a  contempt.     And  by  the  fame  proclamation 

Ae  put  downy  from  the  .loth  of  June  next,  all  other  coins  current 
there.  A  merchant  in  Jreland  had  bought  goods  of  G.  in  Lon- 
don, and  was  bound  to  G.  in  a  bond  of  200 1.  conditioned  to  pay 
\o  the  faid  G.  lOol.  rterling  in  Ireland  on  a  certain  day,  which 
happened  after  the  proclamation ;  at  which  day  the  obligor 
tendered  the  100 1.  in  mixed  money.  Refolved,  that  the  ten- 
der Was  good,     Dav.  Rep.  1 8.  Trin.  2  Jac.  the  cafe  of  mixed 

money.       *  *;  •     * 

5.  If  a  man  be  obliged  to  pay  100/.  French  crowns ,  yet  he  may  Palra.407. 
tender  all  in  Englifh  money.     Per  Tones  J.  Lat.  84.  in  cafe  of  ?'^'  ^r^ 

W,       b'j       -^  I         \  Jones;  fohe 

ard  ar.  Ridgwm.  .        .  may  c  con- 

▼erfo. 

6.  Our  law  takds  notice  of  guineas,  and  they  are  current  here  2Saik.446. 
for  20  s..  (or  before  guineas  were  coined  there  was  a  20  s.  piece  ^*  C* 

of  gold^  Wiich  by  proclamation  was  raifed  to  2 1  s.  4  d.  M'here- 
ftpon-euineaa  were  coined  at  is.  4d.  lefs.  And  provided  any 
*  |>icce  has  the  king's flamp,  ^nd  be  coined  at  the  mint,  it  fliall  be 
cun*eat  without  proclamation,  in  proportion  to  its  value.  And 
Iq  indQbitata^  aflumpfit  the  pl;;intift  need  not  fet  forth  they  were 
•         '•        ,"   ..  guineas 


1  •         «• 


guineas  which,  defendant  received,  bud.  lb  much  money  rteeivttt  • 
to  his  ufe*  *  Per  Holt  Ch.  J.  Comb,  387.  -Mick:  8  W.  3-.  B,  R, 
Dickfon  V.  Willowea,  .  '  .  *  '.  •     '  • . . 

7.  Tender  of  a  bank  iiote  is  Hot  firiclly  a»legjri  tender  5  but  it.    ' 
being  proyed,  that  the  ^\2L\nt\S  offered  to  tt/rnit  into  mpHtSy  U  then 
became   a   goad  tender.'     Abi*.  Equ. ;Cafes,  3i9«  \Hill.  ijio,' 
-  Auftea  V,  Execntors  of  Sir  "VWlli^m  Doiwell.       •         •'•,'• 

See  CD)-  (C)     Gpod*    ^fywbom^/  ' 

I.  CTENDER  [of  i:ent-fer\'ice]  to  the  hrdy  by  one  'u^  has chl^4 
-^    leaje  for  ternu  ^  years ^  is  Sk^t  goodl  '   Br.  Tender,  pi/ a, 

cites  2  H.,6.  I. '^rockti^^g^  it  Teems  it  istiot'goDd*atthii 

•  See     ■  day,  after  the  ftatute  *  of  2t  li-  8,  any  more  thanbefofe. 
Avowry.  '        2.  In  replevin,  payment  by  one  jointenant  is  gpod  for  all,  and 
againd  all,  as  fei(in  of  rent  .obtained..    Contra  of '  attornment  bj' 
.the  one.     Br.  Tender,  pL  16,  cites  39  H.  6.  2,  3.-.  * 

3.  If  a  man  grants  'an  anniiiiy  till  the  defendant  he'prpmoied.to'h    ^, 
benefice  by  R,  the  grantor y  the  tefider  of  the  jbeneHcc  (ball  b«  by  ^  v   . 
and  not  by  his  fucceffor ;  for  the  cafe  was  by  prior  and  'coventi  •  • 
&c.     Br.  Tender,  pi.  15.  cites  14  H..7.  31.  &  15  H.  7.  i. 
[  ^79  ]       4«  Where  a  lord  of  parliament )s  impleaded  by  ceffavit^  if  he  will 
tender  the  arrears,  he  fhall  tender  (hem  in  proper  peffon;  fo  ot  all 
other  tenants  in  cejfavit.     Br  .-Tender,  pi.  29,  cite|^.i5-  H.  7.  9. 
S.  C.  ci^fd        j^  If  z  feoffment  be  on  condition  that  feoffee  pay  26L'at  Michael- 
pl.^455.  in   ^^s  ^°  ^'^  feoffor,  otherwife:  that  feoffor  fhali  rd-enter,  znd  feoffee 
Englcfitid's   before  the  day  enfeoffs  J.  S.  In  this  cafe  a  tender*  by,  the  f/ffee  of  . 
a^h"^     J'  ^*  ^^  Michaelmas  is  good,  and  upouTcfufal  the  condition  i*  . 
176.pl  276.  gone.     For  the  firfl  feoffee  w^s  privy  to  the  condition y  and  the  2d 
in  S.  c.-l.    in  ijiatCy  and  in  judgment  of  law  Jias  an  eitate  and^  intereft  In  the. 
and  pi.  c.     condition  for  the  falvation  of  his  tenancy.     Litt.  -f.  336. 

caie  of  Chapman  v.  Dalton. And  5  Rep.'  9$.  b*.  in  Goodale^s  cafe* -^^S*  C.  cited  per'Sit  jofe^li 

Jckyi.  10  Mud.  420.  in  caie  of  Marks  v.  Marks*-  «  •  .  » 

6.  If  a' feoffment  be  made  upon  condition^  that  y^  the  feoffor  pay 
fuch  a  fum  to  thefeoffte^  then  the  feoffor  and  his  heirs  tnay  enteri 
if  xhQ  feoffee  dies  before  the  paymeTtty  and  the  heir  will  tender  to  the 
feoffee  the  money,  fuch  tender  is  void,  becaufe  the  time,  within  . 
"^'hich  this  ought  to*  be  done,  is  paft  \^  for  when  the  condition  is, 
that  if  the  feoffor  pay  the  money  to  the  fedflfee,  &c.  this  is  as 
much  as  to  fay,  as  if  the  feoffor  during  his  life  pay  the  money  to 
the  feoffee,  2cc.  and  when  the  feoffor  dies,  then, the  tirhc  of  the 
tender  is  paft.     But  otherwife,  ivhcr'e  a  day  of  payment  is  limited^ 
and  the  feoffor  dies  before  the  dasy  then  may  the  l>eir  tender  the 
f  Sw  pi.  9.  f^Qfiey^  23  is  aforefaid  ;  for  that  the  f  time  of  -die  tender  ^'as*-not  • 
Marks.  *      P^^  by  the  death  of  the  feoffor.     Alfo  it  feenls,  jthattn  fucK 
cafe  where  the  feoffor  dies  before  the  day  of  payment,  i5  the  exe- 
cutors of  the  feoffor  tender  the  money  to  the  feoffee  'at  the  dsfy  of 
payment,  this  t^dcr  is  good  enough  \  -^XiH  if  the  fepfiee  te&iTe 

/       •    "        it|-; 

/         *  .  • 
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It,  the  h&irs  of  the  feoffor  may  enter,  &c^  becaufe  the  executors 
fcprefeht  the  perfoji  of' their  teftator,*&c.     Litt.  ^^337. 

4.  If  a  man  bring  an  adlipn  of  irefpajs  for  taking,  aiiMy  hit 
ieafis  or  gther  goods,  theife  Uri^r  of  fuflicient  amends  before  the 
afllon-  brought  is  no  &zr, ,  becaufe  he  that  tendered  the  amends 

is  not  the  cwficr  of  the  goodsj  but  a  trefpafler^  whom  the  law  fa-  ' 
yours  not.    ^  Inft.  107.  .                  ^  •       '  . 

8.  A  Uafeiof  years  was  niade  upon  condition  tohe  void  hy.  the  Cro.  J.«75, 

tendir  of  6d^  tO  tjie.leffee*^^  him  in  xfivcrfion  ;  the  Ifpe  entered  and  J^J^^i^jJ^ 
V3as  dijjpiifid  by  another  \  the  queflion  was,  whether  the  tender  of 
the  6d«  to  avoid  the  leafe  might  now  be  made  by  the.  reverftomr  after 
/•  the  diffeifn.    The, whole  Court  yras  of  opinion  that  it  might j  for 
this  payment  is  a  collateral  thing*     And  judgment  accordingly. 

JJuift.  J18.  Pafch.  9  Jac.  Plaf^  v.  Sl^ep.  '   .    •  •£  180  J 

9«  A*  bad\f![vit  '^foni;  B.  his  eldcft,  who  died  in  his  Jife-time  loMoi^tf. 

leaving  a  ddugBter^  and  C.  and  Z)i— ,^.  devifes  Hands  to  his  xuifefor  %^l^' 

Hfty  ahdusfter  her  death  to  D»  and  his  heirsj 'provided,  that  i/'C.  Geo.  i. 

do,  withiri  3  months  after  the  dedth  of  the  wife,  pay  to  i).  the  fum  S.  c.  ac* 

of  500  A  then  the -lands,  to  remain  io  C.  and  his  beirs^    C.  died  in  the  ^l^^^Jff't^ 

lifetime  of  She  wifey  leaving  N.  his  heir,     D.  .enters  within  ^months  tboLori 

after  tEi  mjif^s  death,    AT.  brought  a  bill  to  have  a  conveyance  on  pay^  Chanccflw,  . 

mpit  of  the  500/.     Th^  prilidipal  point  Was,  Whether  tli^s  500  U  s^*t^^^ 

being  to'be  paid' within  a  limited  time  by  C.'  and  he^ying  within  jcfcyil  Mof- 

tliat  time,  the  heir  at  law  g/^ 'C.  who  way  not  heir  .at  law  of  A,  ter  of  the 

•^  tauld  now  on  payment  make  a  title'?  'The  counfet  for  the  plain-  o^fe^ 

tiff^  among  fi^tx  things,  infilled  on  Cq;  Litt'.  f.  .134.  and  Coke's  that  this «« 

•  comnlient  tbereupoiv;  to*  which  it  .was  anfwered  on  the  other  fide,  "P®*^  J^ 

that  the  oafe. there  was  but  in  nature  of  a  mortgage;  that  it  was  ^J'jn  ^vherc 

to  relieve  againfl;  a  forfeiture  By  non-payment  of  the  money  at  the  tljc  law  ha» 

day,  which  may  be  good,'  eyeiv  at  law,  much  more  in  this  coutt ;  ^"  allowed 

that  there  tvai.  a.  wide  difference  between-  a  .condition  precedent,  jadtu^^ 

and  a  eonditioh  fubfequent^  th^t  that  was  a  condition  fubfequent,  o>nftruc-  ^ 

and  for  the  teveftingof  the  ciftate,  and  the'  condition  defccnded  '»on»'^^"P- 

.  •on  the  heir,  and'confequefttly  might  be  performed   by  him,  fnccntioDof 

though  not,  named ;  that  this  was  a  condition  precedent,  and  for  thcteftatar; 

the  ncW. creation'  of  an*.eftate  in. a  perfoa -who  had  no  right  or  c^^'joubt^^ 

title  before,  and.  was  not  heir  at  laSv*;  that  this  \Vas 'perfonal  in  butthctef- 

C.  that  be  had  notjus  in  re^'  nor  ad  rem,  and<:puld  neithei:  havfe  ^atofs  in- 

devifed,  rclcafed,  or  exfingtiilhed*  this  ^rpndition;  that  it  was  a  to^'J^JJJJf 

bsire  polllbility,  •  and  he  dying  .bpfofe  it, was  performed,  his  heir  land  only 

could  nofmake  it  good*    But  the  Mailer  of  the  Rolls  denied  this  '^  '^^«  ^^-^ 

to  be  a  condition,,  becaufe  fuch  is  only  to  be  performed  by. tKe  fccurity%r" 

party*  nraking  it  or  hi^  heirs ;  whereas  ihis  is  to  be  performed  by  *  500 1.  «ni 

a  3d  perfon.    *Nor  is  it  in  nature  of  a  remainder  to  C.  the  dtviie  '^''  ^^.^*». 

to  D.  being  notin-  tail,  but  in  fee,  ;ind  a  remainder  can  be  only  fcc^il^pl€.^ 

after  .a  tail  or  l.efs  eftate  5  fo  that  this  is  an  executory  devife^  or  may  And  Ld.  €• 

he  ealisd ' a'poffibU^iy  in  the  largefiti^tent  of  the  wordy  hut  is  not  flriBly  ^^^\  ^*'?» 

fudh.:  for  nothing  was  veftedln  C^  which  he  could  either  grant. pr  thr  words 

'.releafe,  not  di'd  any  thing,  drfceiid  to  his  heir ;  that  (heirs)  in  this  of  the  win 

Ctfc  w cue  ;iot  named  to  take  by  purchafe,  but  bydefccntj  and  J^^'i^^.J'^^,^ 

the^n«aiung  tih^a'  wa^  tp  denote  the  cjuantity  of -the  eitate,  ^ud  an'a'oottLii 

was* 


I 

« 


• 


iSo  Ccnber; 

yet  that  is  ^^  *^^P*  Lampctrs  cafc,  5^d  PI.  C;  Brett  v.  Rigden.  But  it  was 
«nJy  a  plain  argucd,  that  thc  poffibility  of*  pcrfofining  this  condition  was  an 
th^^vU? '"  i'l^ercft,  or  right,  or  fcintilla  juria,  which  veiled  in  C'himfelf 
which  18  a  .  ^^^  ^^^^  ^^  furvivcd  A.  and  fo  this  differed  from  Brett  and  Rig! 
conveyance  den*s  cafe ;  and  confequently  fuch  right,  ^oflibiHty,  or  intercft 
Uwfu  ^^\  defcended  to  his  heir,  and  might  be  performed  by  him,  as  before 
to  he  made"  ^^^  ftatute  de  donls  die  poflibility  of  reverter  defcended  to  thc 
vhcn  a  man  hcirs  of  the  donor.  The  Matter  of  the  Rolls  looking  on  this  as  a 
IiifTnd^'^'  cafe  of  fomc  difficulty,  apppin|ed  it  to  be  fpoke  to  again  whe^  th^ 
therefore al-  court  is  full.  Aftcrvsrards,  in  Mich,  term,  5  Geo.  i.  it  was  de- 
lows  great  crccJ  by  Ld.  Chancellor  and  Matter  of  the  Rolls  for  the  plaintiff 
^IdVk.''  "P^"  Litt.  f.  •  334,  335i  336i  and  337.  Co.  Litt.  205,  &c. 
conftruc-  And  they  faidj  that  though  a  condition  was  not  in  ftri^efs  of 
tion;  that  'Jaw  dcvifcable,  yet  fince  the  ftatute  of  ufes,  thc  devifee  may  take 
madeaft^ff.  ^^^^^  ^^  »*  ^J  ^n  equitable  conftrudion  of  thc  ftatute 5  and  tnatCX 
ment  to  D.  might  havc  releafed  or  extinguittied  his  right.  Chan.  Free.  486* 
upon  Condi-  Pafch.  171^.  Marks  v.  Marks. 

ditioiii  that  . 

if  the  teftator  ihould  pay  Co  much  money  tot),  then  C.  (hould  have  fee,  thb  is  a  condition,  the  right  of 
performing  which  dcfcends  to  the  heir  of  thetellator,  and  the  heir  would  beat  liberty  to  take  advantage 
•fit;  for  the  limitation  of  the  fee  over  to  C*  would  be  void,  by  a  pjNticidar  maxim  of  the  common  law, 
which  will  not  allow  a  fee  to  be  limited'upon  »  fee,  or  by  that  other  maxim,  which  excludes  a  (hanger 
Irom  taking  advantage  of  a  condition  f  that  the  teftatot  gives  the  land  to  D.  redeemable  upon  thc  pay*. 
i&ent  of  500 1.  and  he  gives  the  equity  of  redemptipn  to  C— C.  therefore  feemed  to  him  tt>  havean 
c(|[uity  of  redemption,  that  ren^ains  ojien  to  him  In  a  court  of  tqaity,^»s  well  after  the  tinte  limit^,  aibe- 
iorc.    That  indeed  there  might  have  been  it  diiFeren<;e  between  this  cafe  and  the  ca(je  lof  ^common  aoort* 
gage,  where,  though  when  the  day  is  pad,  and  fo  the  legal  ellate  is,abfolutely  veiled  in  the  mortgagee,  yet 
in  equity  a  right  to  redeem  remains,  hadC.  been  to  conie^here  for  relief  againft  thc  )\eir  at  law :  but  this li 
fUit  the  cafe ;  for  he  comes  for  relief  againft  a  third  perfon,  who  had  thdeftate  veiled  in  him  for  no  ptfaer,  < 
^urpofe  but  to  make  the  cltat*  redeemable-;  that  payment  of  a  ftnall  trifling  fam  may  be  confidered  niher 
as  a  ceremony  than  a  valuable  confideration.     And  this  he  took  to  be  thq  ground  upon  which  the  t«ra 
judges  went,  who  in  the  cafe  of  Spring  andCasar  held  the  payment  of  the  los.  tobea*perfonalad; 
for  when  the  fum  comes  to  he  confiderable,  as  hiye  it  H.  500  K  the  payment  of  if  is  never  efleemed'^  pCT' 
fooal  ad  J  and  this  a^ppears  throughout  £ n  a  l  b  r  i  s  l  p's  cafe  in  the  7th  report ;  that  th^:  cafe  of  the  feoff* 
ment  in  the  feilion  of  Littleton,  is  parallel  in  all  rcfpeds  to  the  prefent  cafe ;  parallel  ds  Vo  the  condition, 
as  to  the  performance,  as  to  the  effe^  of  the  performance,  and  differs  only  as  to  the  perfon  who  Is  to  take 
advantage  of  the  perf:>rmanee  of  it.     And  this  is  fupplied-  by  the  flatuie  of  >wills,  vi^ch  gives  the  3d 
perfon  as  good  a  tide  to  take  advantage  of  it,  as  the  feofior  had  by  the  common  law. 

I  have  likewife  a  MS.  report  of  this  cafe',  agreeable  to  the  book»  above-mentioned ;  and  there  M.  C.Par« 
ker  faid,  that  if  the  heir  of  C*  pays,  C«  pays  to, all  tiie  pttrpofest>f  the  will,  by  his  teprelentative;  that 
certainly  it  is  not  neceH'ary  that  the  eftate  ihould  yeft  in  C.  in  order  to  deicend  to  hi*  heir ;  that  (he  gnmod 
of  Wood's  cafe,  [which  had  been  cited,  and  is  in  Shelly's  cafe,  z  Rep.*  90.  a.]  was,  that  aright 
vefted  and  defcended,  hut  here  the  condition  is,  fuMequent  in  refpe^  to  D«  and  precedent  to  the  veftiqg 
C.*s  el^ ate,  'and  not  fo  properly  to  defeat  the  eftate  of  D.  as  to-  veft  -it -in  0»  and  f  as  tb  this  the  cafe  <Mf 
Wood  is  exadiy  the  iame ;  and  the  only  difference  betwfcen  them  is,  (1»at  in  Wood's  cafe  the  conditiaa 
was  for  the  benefit  of  the  covenantee  v^^  hisheir^,  but  here  for  a  3/ perfon; '.that  there  the  old  eihtcts 
taken,  but  here  C.  takes  a  new  pne;  but  tfiat,this  is  a. difference  q^ly  in  found,  and  here  his  upon  the 
operation  of  a  will,  Ind  each* party  has  the  benefit  intended  him ;  if  the  eftate  had  defcended  to  the  htir  at 
law,  C.'s  condition  would  have  been' precedent,  hut  here  the  eftau  being  given  to  D.  the  condiiidn  is  fab- 
lequent ;  be  it  the  one  or  the  other,  if  it  is  performed  it  is  all  one,,  and  the  heirVpaym^t  is  a  good  pay. 
ment.  The  advantage  was  vefted  in  C.  which  be  ini^ht  havc  releafed  or  extinguiihed,  but  not  hayiag 
d«ne  fo,  his  heir  has  it.->-N.  B.  H  Appears  by  the  printed  reports  of  this  cafe,  and  likewife  by  tiicMS. 
leport,  that  the  renfon  why  this,  being  a  point  purely  at  law,  was  brought  lAto  equity,  was',  thatD.  hadfo 
mortgaged  and  incumbered  the  eftate  by  a  marriage  fettlement  on  his  wife,  that  the  plainttiF  prayed  relief^ 
snd  the  diredion  of  the  Court,  to  whom  he  ihould  make  a  tender  of  the  money.  And  Ld,  Chancelbr  (an 
>  Itay  MS.  report  has  it)  laid,  it  wiis  p/oper  &r  the  plaintiff' to  come  here  fbrrelidF,  beca^  of  the  uncei^tity 
to  whom  the  money  Ikouid  be  ]Nud  ;  that  perhaps,  a  payment  to  D>  would  have  been  a  good  payment,  k- 
cording  to  the  will ;  but  it  is  a  qucftion  if  it  had  been  (ecure  agvinft  the  mortgages  and  feftkments  of  D.  * 
That  the  decree  muft  be  In  nature  of  a  redenxption  ;  that  the  money  piuft  be  paid  to  the  maftcr^  to'  be 
laid  out  in  a  puf chafe  of  land,  to  be  fettled  to  the  xif^s  of  D.'s  marriage  fettlement,  arid  the  pr«&ts  iathf 
mean  t:roe,  during  D.^s  life,  to  be  gaid  to  hit  mtfttgagecj  according  to  thtir  priority, 

•  See  Mortgage  (N;  pi.  i. 


^^enwr.  iS 


(D)     Good.     To  whom* 

•  * 

I.  tF  the  eonufet  upon  ajlatute  merchant  males  ajjlgmnent  afur  that  Tchdcrm« 
•■■  he  has  had  execution  of  the  land  by  the  ftatutc,  then  the  ten-  **  ^^^^ 
dcr  of  the  money  (hall  be  made  to  the  affighee,  quod  nota;  and"  ^^j^ii/,  Im 
qusere,  if  it  be  not  good  to  the  conufee  himfelL    Br.  Tender,  not  to  the 
pL  38.-  cites  IS  E.  3.  &  Fitzh.  Rcfponder,  i.  H^lTh**) 

Vent.  %iu  Pafch.  24  Car.  2.  B.  R,  Aaoc 

2.  Tender  io  the  q/J!gnee  rf  the  feoffee  ^  upon  defeafance  of  a  re-  Br.  Condi 
leafe  of  right  was  pleaded*,  and  quxre  of  it.  Br.  Tender,  pi.  17.  ^,'^"**3^^ 
cites  l^  AS-  2. 

3.  Where  the  defendant  in  debt  nmll  tender  the  money  to  ihefberiff 
inpaiSy  or  in  precipe  quod  reddat  will  offer  to  render  the  land  in  pais 
to  the  demandant^  yet  the  fberiffjhall  not  ceafe  to  make  the  fummons^ 
or  ferve  the  procefs :  for  if  fuch  render  may  be  good  againft  the 
will  of  the  parties,  then  the  plaintiff  or  demandant  fliall  lofe  his 
damages,  which  is  not  reafon.  Per  Thirning.  Br.  Tender,  pi.  9. 
A^  II  H,  6.  62. 

4.  If  obligee  affigns  A.  to  receive  the  money  at  the  day  and 
place  limited  in  the  bond,  a  tender  to  A.  is  fufEcient.     Mo.  37.     , 
pi.  J  20.  Trin.  4  EHz.  Anon. 

5.  But  where  the  condition  is  to  pay  money  to  a  f  ranger  j  the  pay- 
ment be  made  at  the  peril  of  the  obligor.  Mo.  37.  pi.  120, 
Anon. 

6.  Rent  was  referved -payable  at  Lady-day  or  a  month  after;  Mciis.p 
tender  at  the  houfe  of  leflor,  and  payment  there  to  the  daughter-'*  3^3-  S.  C 
ifi'-lavf  of  leffor  (who  had  formerly  received  the  rent  by  order  ofleffor)  tender  to 
between  Lady-day  and  the  month  after,  is  no  good  tender,  be-  bis  perfon. 
caufe  before  the  month  end  leffor  could  not  diftrain  or  have  debt  -^Godii 
for  the  rent.  But  where  the  refervation  is  at  Lady-day,  and  the  Croppes'g 
month  after  is  given  only  for  faying  a  re-entry,  there  fuch  tender  cafe  s.  C. 
was  held  good  by  Wray  Ch.  J.  2  Le.  130.  pi.  173.  HiU.  28  Eliz.  '^^^^^^ 
B.  R.  Crop  V.  Hambledon.  the  daugh. 

tef-in-law, 

tnd  they  Aippofed  leflbr^s  refufal  to  be  tricklfli ;  and  jadgment  againft  him*— Cro.  £•  4S.  S.  C.  n 

ports  chat  ^e  1  firft  payments  weire  to  tbefet'oanty  a'  3d  payment  to  the  leifor,  a  4th  payment  to  tt 

iune  fenraot,  who  within  the  20  days  tendered  it  to  the  lelTor ;  per  Cur.     The  tender  out  of  the  lani 

ai  any  time  within  the  month,  is  good ;  and  ttnttenJer  ky  thijervant  wot  as/ervant  of  the  lejfufor  Ua 

tiai,  and  all  one  as  if  leflce  had  tendered  it. 

7.  A.  was  obliged  to  B.  to  the  ufe  of  C.  to  deliver  a  chejl  to  C.  [^  1 82  ] 
vjho  refufed  to  receive  it  upon  the  tender  at  the  day  9  the  obliga- 
tion was  faved,  becaufe  the  obligation  was  to  the  ufe  of  C.  for  he 

(hall  not  take  advantage  of  his  own  a£t.  Cited  by  Glanvile, 
Cro.  Eliz.  'fsS'  P^'  ^^*  Pafch.  42  Eliz.  in  C.  B.  in  cafe  of  Huiih 
▼.  Philips,  as  adjudged  between  Came  and  Savcry. 

8.  Audita  querela  by  H.  fet  forth,  that  he  was  hound  in  a  Jla--  Uponerr« 
itute  of  600  L  to  P.  the  defendant y  to  the  ufe  of  J.  B.  with  a  defeafnme,  ^^^^°! 
tbfit  if  be  paid  fuch  fums  at  fuch  fcveral  days  to  J,  i?.  it  flmdd  be  mcnt^  it  wi 

voidi 

\ 


fefoWedy       voiJj  and  that  at  every  of  the  fai^  days  andptaceSy  lie  tuasparaiui  td 
t!*b.  wm  a  P^y  ^^  ^^^^  fums,  and  obtulit  them;  and  that  J.  B.  was  not  there, 
Granger  to     The  defendant  pleadedy  that  ^fuch  a  day  y.  5.  nuas  at  the  ptacty  &c, 
t^c  rccog.     finfl  demanded  the  fiun,  and  neither  the  plaintiffs  nor  anyforhiniy  were  • 
U  Wng'-^*'  ^*^'  *^  P^y  *^  ^^'^^  *^**  Xhzt  the  plaintiff  obtulit  the  faid  fifm  at 
•verged  to  be  the  faid  day.     Upon  demurrer,  it  was  inlided  for  defendant,  that 
inadetohis    qq  this  matter  an  audita  querela  lies  not,  becaufe  J..B-  is  s^ftran-. 
ought  at  his  8^^  ^^  ^^^  ftitutc  J  and  though  tlie  plaintiff  tendered  to  a  (Iranger  ■ 
peril  to  be     who  tcfufed,  yet  the  recognizance  is  fprfeited;  for  he  muft,  at 
ready  at  the  j^jg  p^rii^  procure  the  ftrangcr  to  accept  it,  wivsn  the  a£fc  is  to  be 
d^^^rt?^    done  by  a  ftranger.     But  all  the  Court  held,  that  the  tender  \^a8 
eeitc  it  5       a  fufficient  performance,  the  defeafance  being  made  to  the  iife  of. 
^herwUc      j^  fi..  but  had  hc  been  a  mere  ftrangcr,  and  notto  have  any  bene* 
ajMn^^fs     fit  thereof,  it  would  be  otherwife.    Cro.  E.  755.  pL  18.  Pafch* 
notibr-        42  Eliz.  C.  B*  Huifli  V.  Philips. 

lieited,  when  .  ,  ' 

•the  other  does  not  tender  it.     Judgment  was  affirmed.    Cro.  T*  IJ*  pi*  17*  Pafch.  i  Jac.''B<  H. 

Philips  V.  Rice  Hugre. It  was  not  any  duty  in  J.  B^  but  it  is  as  a  penalty  inflid^d  upon  H.  that 

he'ifaould  pay  to  J.  B.  and  (b  being  a  collateral  duty,  payable  only  to  J«  B.  a  ftraoger^  J.  B.  ought  t« 
he  there  in  perfon,  or  by  attorney,  to  receive  it;  and  H.  is  not  conftzainsd  to  exceed  the  words  of  th& 
defeafance.     Per  tot.  Ctir.  Yelv*  38.  S.  C.  in  B.  R. 

*  It  feems,  by  Yelv.  ut  fupra,  that  the  plea  of  defendant  was,  that  H.  (the  plaintiff]  ndn  obtuHt 
ftt  erery  of  the  faid  days,  &c.  pro  placito  dicit  quod  J.  B.  dicit,  which  "the  book  fays  is'  as  if  P,  [th9 
^cadaot)  had  told  a  tale  out  of  J.  B.'s  mouth* 

9.  A  mortgagee  after  fettling  an  account  witli.B.  the  mort- 
gagor, and  time  agreed  upon  for  difcharging  the  mortgage  died, 
leaving  4  executors  in  trujl  for  his  daughter;  B.  on  the  day  ten- 
dered thd  money  to  one  of  the  ex'ecutorsy  who*,  refufed  to  accept  the 
tender y  neither  of  them  having  proved  the  vnll;  then  B.  made  a  like 
tender  to  anoJier  of  the  executors,  who  refufed  Iikewife  giving 
the  fame  reafon.  Decreed,  that*  this  was  a  good  tender,  and  that 
sfny  or  either  of  the  executors  might  have  given  a  good  difcharge 
before  probate,  efpecially  when,  as  appeared  in  the  cafe,  they 
afterwards  proved  the  will,  and  fo  were  executors  ab  initio;'  and 
the  infant  heir  at  law  was  to  convey  the  inheritance  defcended  to 
her  according  to  the  aft  7  Annay  for  obliging  infant  truftees  to 
affign  and  convey.  Hill.  1729,  at  Ld.  Chancellor's.  Abr.  Equ> 
.  Cafes,  318.  Auftin  v.  Executors  of  Sir  Wm.  Dodwcll. 


(E)     Good.     How. 

1 .  n  ONDmON Was,  that  the  f  offer  fbatl  render  ctrt^n  tynn  ai 

^^  fuch  a  da\\  and  he  tcnd.-.r^^  .'».'.  the  other  tefufed.     The 

-  queftion  was,  whethtv  hc   fliall  render  ib^.  price  as  it  tvas  at  the. 

time  of  the  payment y  or  as  it  is  no^wt  &c.    Ui   Conditions,  pi.  113. 

.  titcs  30  AfT,  II. 

T  ^A  ^'1         '*'  ^^  ^^^  agreed  in  avowry^  that  where  the  lord  dijlrainsfir  l 

29^  dies  *    ^  '^''^  ^^^y^  arp-ear,  and  the  tenant  cffcrs  the  one^  the  lord  is  bound  td 

1 R,  3.        .:ceivt  it,  ix\dk  if  he  dJftraius  he  does  a  tort.    Br.  Tender;  pi.  a. 

cites  :4  H.  J.  ;- 


./ 


Centres*  i% 

3.  But  if  he  diftrains^  the  rent  of  ene  day^  and  tenant  offers  S.  P.  Br. 
part  ofiti  the  lord  is  riot  bound  to  receive  it,  but  he  ihay  diftraia.  T^^^^^^ 
.  Note  the  diverfity.    Br.  Tender^  pi.  2.  cites  2  H.  6.  i.  i  r.  3.^ 

So  of  the 
fcrt  tfthe  dfk,    Br.  Tender^  pf.  39*  citts  I  R.  3.  ---^Skt  If  be  accents  part  tfttr  jmigment^  he  can* 
jMtdemind  the  reft.     Br.  Tender,  pL  39.  cites' t  R*  3.  . 

4.  The  feoffee  may  tender  the  money  inpurfes  ot  *  bagSy  ftviti^  '^  f*^i  ^ 
9ut  Jbewing  or  telling  the  fame;  for  he  does  that  which  he  ought,  wasfomudJ 
vi2.  to  bring  the  money  in  purfes  or  bags,  which  is  the  ufu^l  man-  mooey  in 
ner  to  carry  money  in,  and  then  it  is  the  part  of  the  party,  that  ^^^  ^*' 
is  to  receive  it,  to  put  it  out  and  tell  it.     Co*  Litt.  208.  a.  ^^^^  j^ 

}f  there  is 
any  haJamty  is  the  bags,  and  the  mortgagee  accepts  it,  the  mortgagor  it  not  bound  to  change  it* 
5  ^^  >'5<  WAO£*fl  cafe,  and  Taid  thece  to  have  been  fo  refotved  in  Wintxr*8  cafe,  and  in  the  cafe 
ofVAKE  V.  Stodlky,  who  put  the  money  into  his  purfe,  and  after  tooic  It  out  and  told  it  over 
^|ain,  and  fo«nd  counterfeit  pieces. 

S»  what  be  brought  in  a  bag,  and  caft  it  on  the  tthle  htfore  the  obligee,  it  was  held  good.    Noy,  67. 
F]o«er*s  cafe. 

But  where  mortgagor  came  at  the  day  and  placer  and  faid  to  the  mortgagee.  Here  I  am  readv  to  pay 
ycu  the  acoA  and  yet  held  it  all  the  time  on  bis  arm  in  hags,  it  was  a4judged  nottnder;  for  it  might 
be  coonters  or  bale  money  for  any  thing  appeared ;  and  per  Anderfon,  it  is  no  good  tender  to  lay,  J  am 
readjf  ftc.     Noy,  74,  Suckling  v.  Coney. 

5.  Mortgage  by  A.  to  B.  for  400  L  payable  at  a  day  and  place  ^^*  34» 
certain,     C.  prevailed  upon  B.  at  the  day  to  take  the  money  at  C.'s  fg'o^' **;|*^^' 
houfe,  and  the  money  was  told  and  delivered  in  bags  to^  B,  but  di&  very  ihort 
ferences  arifing  between  A.  and  B.    C.  faid  if  they  would  not  note  of  it. 
agree  they  fhould  not  have  his' money.     Per  Cur.  this  was  no 
fwfEcient  tender;  whereupon  A.  requeued  C.  that  he  might  have 
the  money  to  carry  to  the  faid  porch  of  the  faicl  pariOi  churchy 
who  was  contented,  and  tbere  B.  came  to  receive  it,   and  A. 
would  not  pay  it.     It  was  moved,  that  tliis  was  a  good  payment 
to  difcharge  the  mortgage ;  for  the  money  was  told  in  the  houfe 
of  C.  and  B.  there  put  it  up  into  bags }  and  the  fame  is  a  good 
payment  and  receipt.     But  it  was  anfwered,  that  this  is  no  pay* 
ment;  for  it  was  not  the  money  of  A.  but  of  C.  as  appears  by 
the  words  of  C.  (fcil.)  if  they  couJd  not  agree,  they  (hould  not 
have  his  money;  alfo  A.  requefted  C<  that  he  might  have  the  mo- 
ney to  carry  to  die  porch  of  the  parifli-church  aforefaid,  by  which 
it  appears  that  it  was  not  A.'s  money.     And  for  that  caufe  it  was 
alfo  the  opinion  of  the  Court,  that  the  fame  was  not  any  fuffi- 
cicat  tender.     2  Le.  213.  pi.  268;  Trin.  31  Eliz.  B.  R.  Wintct 
▼«Loveday. 

6.  If  a  man  tenders  more  than  he  ought  to  pajy  it  13  good  enough, 
and  the  other  ought  to  accept  fo  much  th«re';t  iii  '3  due  to  him. 
The  3d  fefolution,  5  Rep,  « ^5.  r%,  )  r-io.  43  £ii=  -  •  ^^-  '->'  Wade't 
cafe. 

7.  A  man<:annot  mTire  a  tender.  uiafTs  hcjhetvs/cr  whjipur^ 
poft  he  makes  fuch  tender ;  per  Dpdti  »<*;;';  i  Lat.  70.  in  ca:c  o£ 
Warner  V.  Harding. 

8.  If  a  3d  peifou  puts  the  img  (or  other  tiAng  to  be  timdt^cd) 

into  tie  hands  of  the  per/on  to  ^brm  the  iefultr  tft  ito  U  nuide..  ar*rj  ^t 

tbe  fame  time  dcckrsj;  hr  nmhat  ^  other  t^-ndcr*  the  i\nv^  *\.  \^ 

Vox..  XX.  i  ?  i»od, 
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good ;  per  Dodcridge,  to  which  Crew  Ch.  J.  agreed.    Lat  109. 
in  cafe  of  Wardner  v.  Hard^in* 

o.  The  defendant  agreed  to  pay  1 5  00/.  to  the  plaintiff,  upon  his 
aJfignhig  a  judgment,     Ld.  C.  Macclesfield  declared,  that  where 
there  are  no  words  to  determine  the  priority  of  the  afts,  a  middld 
way  is  to  be  chofen.     The  party  is  not  obliged  to  make  an  abfolute 
tender  of  the  money  firft,  but  by  fuch  words  as  thcfe,  I  tender  jou 
the  money  fo  as  you  make  an  alignment.     1  Barnard.  Rep.  in  B.  R. 
308.  Trin.  6  Geo.  2.  in  cafe  of  Anvert  v.  Ennover,  cites  it  as 
Trin.  1 3  Ann,  the  cafe  of  Turner  v.  Goodwyn. 
[  184  ]       10.  An  account  was  fettled  between  B,  mortgagor  and  A. 
moitgagee  of  what  would  be  due  at  fuch  a  time,  when  the 
money  was  agreed  to  be  paid  and  received,  and  the  fum  was 
agreed  to  be  4479/.     At  the  day  fixed  B.  tendered  a  bank  bill  of 
4500/.  to  C*  the  executor  of  the  mortgagee,  to  take  thereout  what 
luas  then  due  for  principal  and  interejl.     C.  rcfufed  to  accept  the 
tender,  whereupon  B.  ajked  C  if  he  objeEled  to  the  legality  of  the 
tender  J  being  in  a  bank  bill,  and  not  in  mon^y,  and  that  if  he  did 
he  "XQuld  prefently  turn  it  into  money.     Lord  Chancellor  held  that 
this  tender  of  a  bank  note  was  not  llridtly  legal ;  but  fincc  it  was 
proved  that  B.  offered  to  turn  it  into  money,  it  became  thereby  a 
good  tender.     Abr.  Equ.  Cafes,  318.  Jrlill.  1729.  Auftin  v.  Exe- 
cutors of  Sir  Wm.  Dodwcll. 


(F)     Place.     At  what  Place  It  may,  or  ought  to  be. 

I*  'npENDER  of  homage  in  a  foreign  county j  in  which  the  land 
'*'    does  not  lie,  is  a  good  tender.     Br.  Tender,  pi.  30.  cites 

21  Afl'.  14. 
But  in  deht        2.  Tender  of  rent  is  fufficient  upon  th:  landy  and  the  other  can- 
aillf!"teA-  not  diftrain.     Br.  Tender,  pi.  18.  cites  30  AflT.  38. 

der  of  the  refit  up'jtt  the  landf  and  refufal  by  the  plaint-fT,  is  no  plea.     Br.  Tender,  pi.  22.  citM 
14  £•  4.  4«  Contra  in  avt.^vry  f\>t  the  fame  rent.     Ibid. 

Buttheb'>ok       j.  If  a  man  Ixlds  lands  in  the  county  of  D.by  3  rf.  rent,  of  which 
guare\f\\\t  ^^^  ^^^^  ^^^  been  f elf ed  time  out  of  7nind  at  5.  in  another  county,  if  the 
lord  had  dif-   lord  dijlraifis  upon  the  land,  and   the  tenant  tenders  the  rent  upon  the  ' 
tr,iinpd/,rtf  /and,  this  is  a  good  tender,  and  he  Ihall  not  be  compelled  to  go 
«^/V,'^or  for  ^^  ^  foreign  county  where,  &c.  to  tender  it  there.     Br.  Tender, 

jfuirercnJiL'^    pl.  3  I.    citCS  30  Afl*.  38. 

guaidf  or 

tor  iomagi,  what  tender  ihall  be  made  there.     See  Br.  Tender,  pi.  31.     And-3a  AiT.  38. 

4.  \Vh<^rc  rtjit  is  rrferved  upvi  a  leaf e  for  life,  rendering  rent  at 
Ealter,  and  for  default  of  payment  a  penalty  of  10/.  if  the  tenant 
tenders  the  rent  to  the  lejfor,  or  is  ready  to  pay  upon  the  land,  this  fhall 
excufe  the  penalty.  l}r.  Tender,  pl.  ii.  cites  22  H.  6.  57.  per 
Newton. 

5.  If  %ftoffment  \\\  fee  be  r»iade,  rtferving'z  yearly  rent,  andfof 
default  of  payment  a  re-entry,  &c,  the  tenant  ncedeth  not  to  tcn- 
4?r  the  rent,  but  upon  tii-  la/id,  bcvaufe  this  is  a  rent  ifftiingout 
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of  the  land,  whkh  Is  a  rent  feck ;  for  i(  the  feoffor  be  feifett 
once  of  this  rent,  and  after  cometh  upon  the  land,  &c.  and  the 
rent  is  denied  him,  he  may  .  have  an  afflfe  of  novel  diffeifm  /  for 
though  he  may  enter  for  the  condition  broken,  yet  he  may  either 
relinquifli  his  entry,  or  have  an  affife.     Litt.  £341. 

<J.  If  the  feoffee  comes  to  the  feoffor  at  anyplace^  upon  any  part 
if  the  ground  at  the  day  of  payment^  and  offers  his  rent,  though  not 
at  the  mod  notorious  place,  nor  at  the  laft  inftant,  the  feoffor  is 
bound  to  receive  it,  or  elfc  he  (hall  not  take  any  advantage  of  any 
demand  of  rent  for  that  day.     Co.  Litt.  202.  a. 

7.  Tender  being  to  he  made  at  a  certain  place ^^  cannot  properly  be 
made  any  where  elfe ;  per  Cur.  Freem.  Rep*  149.  pL  idp. 
Pafch.  1674.  in  cafe  of  Marfhall  v.  Wifdale. 

(G)    No  Place  being  limited.     In  what  Cafes  it  muft  [  1 85  J-^ 

be  to  the  Perfon. 

I.  TIT' HERE  VL place  certain  is  limited,  and  he  tenders  there,  it  Br. Tender, 
^^  is  fufficient,  though  none  be  there  to  receive  it,  by  q-q^''*"* 
feme,  and  fo  is  Littleton.  But  where  no  place  is  limited ,  he  fhall 
tenilitr  to  the  perTon,  or  upon  the  tenements.  Contrary  upon  the 
tenements  by  Littleton,  upon  mortgage  j  and  payment  elfewhere,- 
where  the  party  receives  it,  is  good*  Br.  Conditions,  pi.  103. 
cites  17  AIT.  2. 

2.  In  debt  of  20 L  tht  plaintiff  declared  upon  indenture  made  of  a    Br.  Oette, 
b  afefor  term  ofyears^to  the  defendant,  rendermtr  lol,  rent  at  leafier.   ?^'^^^-/^^ 
and  otber  co^jenantsy  and  inewed  what,  &c.  ex  utraque  parte,  ar^d  —  if  a  maa 
ad  omnes  conventiones  pradiB.  perimplendas^  each  of  them  for  his  part  ^'"/'^  fr 
hound  thtmfdves  to  the  other  in  20/.  and  that  the  defendant  did  not  ■^/*'"'  '^^J 

1  •  T-'ntn.  11  r«  ii  tii  t       der.tig  rent 

pay  the  10 L  at  Eafter  laft,  and  therefore  he  demanded  the  20I.   at  M..tael* 
The  defendant  pleaded,  that  at  Eafter,  &c.  he  ivas  all  the  das  upon   f^asyaad 
the  land,  ready  to  pay  the  lol.  and  none  came  of  the  part  of  the  plain'  ^^uints^Tc  Uc 
t^tc  receive,  ^c.     And  per  Newton,  Afhton,  and  Port,  in  debt  be  bound  ia 
upon  a  leafe  for  term  of  years,  tender  upon  the  land  is  a  good  plea  in  *"*  *^^ig^fio», 
exctt/i  of  damages  :  but  luhere  a  collateral  furety  is  found  by  another  renf'pncift^ 
deed,  or  the  party  binds  himfelf  by  obligation  to  pay  it  at  the  day  in  the  Iy\  there  h« 
indaiture,  this  does  not  depend  upon  the  leafe,  therefore  there  he    ^^'*''  ^*i5^ 
ought  to  inquire  him  out  where  he  is,  and  to  tender  payment  to   b|.^  Tcnj'er, 
him.      But  in  this  cafe  where  it  is  in  the  indenture  of  leafe,   pi. 20.  ctei 
thb  refers  to  the  payment  in  the  indenture  of  leafe,  which  is   «^'y'"T* 
to  be  made  upon  the  land,   and  thi-reforc  n  good  pici.    quod   pi/u.  cites 
nota,  Sverfty  where  it  is  by  the  indenture  of  leafe,  and  wlicrc  it  ^.  C.— - 
is  hy  another  indenture  or  obligation.      Br.  Tender,  pi.   11.   cites  ^*J-!/**^^ 

i2  ri.  O.  57*  ptrfotmtbe 

e$^:yiuntSf 
tfcere  tender  npon  tbe  land'fafRus,  becaufe  dere  the  payment  is  af  tU  nature  of  the  t'e^i  rejerved* 
iarbefirft  cale.     Br.  Tender,  pi.  20.  citcj  6  £.  6.  ■Br#  Tender,  pi.  11.  ciccs  S.  C. 


3.  Some  fay,   if  the  feoffor  upon  condition  be  upon  the  Iwrd  it  ^m  beta 
y  to  pay^  at  the  day  fet,  and  the  foffee  is  tiot  then  there,  the  ^.f^Ncd, 
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thit  fenof    feoffor  IS  quiti  and  ezcufed  of  the  pajment,  for  that  no  ck' 

htSmIn  ^***^^  **  ^^  ^"**'  ^^^  *^*"^  **"'^  ^^^  ^"^  '*^  "  contrary,  and 
ftofs,  and  that  he  is  bound  to  feek  the  feoffee ^  if  he  be  in  England,  As  if 
coU^cnt  xo  a  man  be  bound  in  20  /.  upon  Condition  to  pay  to  the  obligee^  at 
SeUuid  A*^*  *  ^J»  ^®'*  *^  obligor  muft  feck  the  obligee,  if  he  be  in 
that  the       England,  and  at  the  day  tender  unto  him  the  faid  loU    Litt. 

feoffor  muft   f,  040. 
tender  the  ^^ 

money  to  the  perfon  of  the  feoffee,  according  to  the  latter  opinion ;  and  it  it  not  fufficient  for  bin  to 
tender  it  upon  the  land ;  otherwife  it  is  of  a  rent  that  ilTues  out  of  the  land.  But  if  che  cmJ'u'kh  of  a 
bond  or  leoffnent  be  to  ddivtr  10  quarters  of  wheats  or  %o  load  of  t'mhert  or  fuch  like,  the  obHforM 
feoffor  if  not  bound  to  carry  the  fame  about,  and  feek  the  feofiee  j  bat  the  obligor  or  feoffor,  be£at 
the day»  muft  go  to  the  feoffee,  and  know  where  he  will  appoint  to  receive  it;  and  there  it  nnft  bede- 
livered.  And  fo  note  a  diversity  between  money  and  tbingt  pend^rovs,  or  of  great  weight.  If  the  coo- 
didoo  of  a  hood  or  feoffment  be  to  make  a  ftoffment,  there  it  is  fufficient  for  him  to  tender  it  upoa  tbe 
land,  becaoie  the  ftate  moft  pais  byiivery.    Co.  Utt«  a  10.  b. 

4.  If  the  obligee^  &c.  be  out  of  the  realm  of  England,  the  oblU  . 
gor,  &€•  is  not  bound  to  feek  him,  or  to  go  out  of  the  realm 
unto  him ;  and  becaufe  the  feoffee  is  the  caufe  that  the  feofibr 
cannot  tender  the  money,  the  feoffor  fhall  enter  into  the  land,  as 
if  he  had  duly  tendered  it  according  to  the  condition.  Co.  Litt 
f.  210.  b. 


[  186  ]   (H)    Time,     At  what  Ttme  it  may  or  ought  to  be 

•  '  made* 

« 

Br.  Tender,  I.  'ITIT'HERE  a  man  leafes  rendering  rent,  and  for  non-payment 

pl.^i.  citea  V  V    jjy  Qjjg  month  to  re-enter,  and  the  tenant  tenders  upon  tht 

ivhere  a  l^f^^  ^'^  ^^^  day^  and  the  lejfor  does  not  come;  or  if  he  tenders  to 

nan  lea/a  the  perfon  of  the  lejfor^  and  he  refufes  it^   in  thofe  cafes,  if  he 

^^fi"  _  does  not  pay  within  the  month,   tlie  leflbr  cannot  enter;  per 

^da^h^  rZff  Newton.     Brooke  fays,  quare  inde  ;  for  it  has  been  ufcd,  that 

andjordt'  if  he  demands  it  the  lafl  day  of  the  months  or  the  laft  inftant,  and 

^^tto^rt'  *^^  ^^^^^  ^^^^  "°'  P^y»  ^^^^  ^^  *"^y  reenter.  But  fee  there, 
«ifr«r,  itfuf-  by  the  opinion  of  Newton,  that  the  tenant  who  tenders  ought 
^  for  the  to  be  there  all  the  day.  Quaere  inde ;  for  it  fufiices  to  the  leffor 
derl^mt   ^°  ^^^^  ^^  '^^  inftant  of  die  day.     Br.  Conditions,  pi.  60.  dtefr 

ypontbe  22  H«  6.  57.    *  , 

lavdtbiUfl 

Uur  of  tht  hji  dfif  of  the  nmthf  tfthemon^  can  he  nuwhertd  in  this  time*,  and  fo  it  fuffice*  for  the  leflbr 

to  demand  it  ihe  ume  hour.     Br.  Tender,  pi.  41.  ciies  it  th  agreed,  4.  M.  i.  in  the  Segeantt*  Cafa* 

•— B.  N.  C.  pi.  483.  cites  S.  C.**5.  P.  Br.  Entrc  Cong.  pi.  t^o.  cites  6  H.  7.  3. 

2.  If  a  mm  be  bound  iff  cjifi^k  ohfigatlony  and  no  day  of  pay- 
ment is  litnitcd,  this  is  not  ^);iyahle  before  requeft  s  quod  nota 
bene.     Br  Tender,  pi.  14.    :ites  14  H.  8.  29. 

3.  If  the  lord  oi*  his  bailiff  comes  to  difirain  the  beafts  or 
goods  of  his  tenant  for  his  rent  behind^  the  tenant  before  the  dif- 
trefs  (that  he  may  keep  and  ufc  his  beafts  or  other  goods)  mat 
upon  the  land  tender  the  arrearages  ;  and  if,  after  that,  a  diftreis 
be  taken,  it  is  wrongful.  And  if  the  lord  have  diftrained,  if  the 
tcnanty  before  the  impounding  of  them,  tender  the  arrearages,  the 
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lord  ought  to  deliver  the  diftrefs ;  and  if  he  does  not^  the  dw^ta&ier 
isuiiiavfuL     2  Inft.  107. 

4.  Though  Mrhere  the  lime  of  payment,  by  force  of  a  Condition^  •  S.  P.  Bta 
ieiffg  *  ind^nitey  the  mod  convenient  time  is  the  laft  hour  of  the  '-C^  "^"^^ 
day  appointed,  in  which  the  money  may  be  told  before  fun-fet;  ny»thetiaw 
yet  iftifiJ^r  be  made  to  thi  p^rjon  at  the  place  fpecified,  at  any  time  p^«nuuftr 
of  the  day y  and  rcfufed,  the  condition  is  faved,  and  no  new  ten-  rtw  tii^ 
der  need  be  at  the  laft  inftant.     For  by  the  very  letter  of  the  con-  miifib$ 
dition  the  money  is  to  be  paid  upon  the  day  indefinitely^  and  f^'*^''*  At 
convenient  time  before  the  laft  hour  of  the  day  is  the  extreme  |L  dJuS* 
time  appointed  by  the  law,  to  the  intent  the  one  fhall  not  pre*  books  are 
vent  the  other,   but  both  be  tliere  at  the  fame  time.      But  if  *?"  ^  ^* 
both  meet  at  any  time  of  the  fame  day,  and  the  debtor  makes  jyT^  !^ 
tender  at  the  place  to  the  debtee,  and  he  refufes,  the  penalty  is'perdmeto 
faved  for  ever.     Refolved.     5  Rep.  X14.  b.  Trin.  43  Eliz.  C.B.  <«»e^»>* 
Wade's  cafe-  t^l^^^^ 

tiU  fix. 
AadjvJgment  for  deftndant  per  tot.  Cur.    la  Mod.  533.   Tria.  13  W.  3.   Lancafhixt  ▼.  fCilUiif- 
wortbi  ckei  Shales  v.  Sci|{noret*-~-3  Salk.  342,  343.  S.  C.  accordiAgly.<..-Ld.  Raym*  Rcp.'6SS« 
S.  C*  ft  F.  accordingly. 

5*  Condition  for  payment  of  money  at  or  before  fuch  a  day  \. 
upon  which  debt  was  brought,  and  the  Aciendznt  pleadeJy  that  bt 
ws  at  tie  place  at  a  day  before ^  and  tendered  the  money  \  and 
that  the  plaitttiff  was  not  there  to  receive  it ;  and  held  no  good 
plea.  For  though  he  had  ele£Vion  to  pay  before,  or  at  the  day, 
yet  he  cannot  make  tender  before  the  day,  if  plaintiflF  be  not  there 
willing  to  receive  it ;  and  you  cannot  compel  him  to  receive  it 
foonex.  Therefore  the  laft  day,  which  is  the  day  appointed  by 
both  parties,  they  ought  to  meet,  one  to  tender,  the  other  to  re-  ([  187  ^ 
eeive.  Per  Cur.  12  Mod.  422.  Mich.  12  W.  3.  B.  R.  in  cafe 
of  Hammond  v.  Ouden* 


(I)     Time.     Notice^    In  what  Cafes,  where  no  Time 
is  limited^  Notice  muft  be  given. 

1.  IF  a  man  be  bound  to  pay  20 1,  at  any  time  during  his  life,  at  a 
*-  place  certain,  the  obligor  cannot  tender  the  money  at  the 
place  when  he  wiU  \  for  then  the  obligee  (hould  be  bound  to  per-  ' 
petual  attendance.  Therefore  the  obligor,  in  rcfpefl  of  the  un« 
certainty  of  the  time,  muft  give  the  obligee  notice,  that  on  fuch 
I  day,  at  the  place  limited,  he  \*ill  pay  the  ironey ;  ■dWiii  then  the 
obligee  muft  attend  there  to  receive  it  ^  for  if  the  obligor  then 
and  there  tender  the  money,  he  ihall  favc  the  penalty  of  the  bond 
for  ever.    Co.  Litt.  211.  a. 

2.  &  if  a  man  make  a  feoffment  in  fee  upon  condition,  if  tlie   Sec  CoodI* 
leoffbr,  at  any  time  during  his  life,  pay  to  the  feoffee  20  ].  At  ^^^^'  (^'  ^^ 
£ich  a  place  certain,  that  then,  Sec.     In  this  cafe,  the  feofFor  ^'*  *' 
muft  give  notice  to  the  feofifee  when  he  will  pay  it ;  fo/  without 
ivcb  notice,  the  tender  v^ill  sot  be  CuiRcient.    Co.  Litt.  2Yi .  a. 

'^.        P  3  3   But 
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3.  But  in  both  the  above  cafes,  if  at  any  time  the  obligor  or 
feoffor  meets  the  obligee  or  feoffee  at  the  place^  he  may  tender  the 
money.     Co.  Litt.  211.  a. 

4.  If  A.  be  hound  to  B.  with  condition,  that  C.  Jhall  infeoffB» 
at  fueh  a  day^  C.  muft  give  notice  to  D.  thereof,  and  rcquefthim 
to  be  on  the  land  at  the  day,  to  receive  the  feoffment  5  and  in 
that  cafe  he  is  bound  to  feek  D.  and  to  give  him  notice.  Co. 
Litt.  211.  a. 

5.  A  bargain  and  f ale  of  lands  was  made  by  A.  to  B.andC, 
nvith  a  power  of  revocation  upm  the  tender  of  20s,  to  them,  or  either 
of  thetny  at  a  certain  place.  The  tender  was  made  accordingly  5 
but  neither  jB.  or  C,  was  there  prefent,  neither  had  they  any  notice 
of  the  time  of  the  tender.  It  was  held,  that  this  was  no  perfonn- 
ance  of  the  condition,  to  avoid  the  bargain  and  falc.    Moor,  602. 

?1.  833.  in  Chancery,  Trin.  42  Eliz.  Lady  Burgh  v.  Williams, 
'owell,  &  al'. 
6p  The  defendant  was  bound  to  deliver  i  o  quarters  of  com  to 
the  plaintiff,  at  or  before  fuch  a  day ;  and  he  pleads  that  he 
tendered  it  to  him  at  fuch  a  place  before  the  day,  and  none 
would  receive  it,  and  does  not  fay  that  he  went  to  Sun  before  /a 
know  where  he  would  receive  it,  and  tendered  it  accordingly  \  and 
.  it  was  held  no  good  plea.  Freem.  Rep.  433.  pi.  582.  Triiu 
1670.  Harvey  v.  Jackfon. 


(K)    To  whom,  and  how,  to  revoke  Grants^  ^c. 

Hemflcy  y.    j,   O  O  N  U  S  E  E  of  a  fine  made  a  leafe  for  life  to  a  frangtr, 
Cro.E.6V>  remainder  to  the  queen  by  deed  inrolled,  upon  condition  to 

pi.  4r.  be  void  upon  tender  of  fo  much  money  to  the  fir  anger  tenant  for 
Mich.  40  &  ly-g  ^  Qj^g  queftion  was,  whether  the  tender  of  this  money  to  the 
B.  R.'  re-  fl ranger  fhal I  deveji  the  remainder  out  of  the  queen  ?  Adjudged  that 
portsjthatall  it  fliall  dcvcft  it  without  office,  becaufe  the  condition  is  not  to  be 
the  Court,  pexformcd  to  the  queen,  but  to  the  tenant  for  life.  Mo.  546, 
dy,*he!d*  "  ph  V^p.  Hill.  40  Eliz.  Hcmlcy  v.  Brice. 

that  the  ?n-  , 

try  is  lawful  upan  the  tenant  for  (tfe,  and  the  frank -tenement  being  defeated,  the  *  <]UMn''s  eftateiide* 
fcaned,  (i)c  being  the  perfnn  agalnft  whom  the  freehold  was  demandable  and  r^overabiej  but  that  if 
the  queen  had  had  the  immedUcc  eiluCe,  it  had  been  otherwife. 

*£i88] 

2.  Power  referved  upon  feoffment  by  A.  to  B.  that  if  A.  or 
his  affigns,  fliall  tender  i  s.  to  B.  or  his  afftgtiSj  at  or  in,  &c.  B. 
died,  leaving  a  daughter,  and  his  wife  enfeint  of  a  fon  j  A.  pays 
the  15.  to  the  dau^htr*',  who  was  not  3  years  old^  and  then  re- 
voked and  altered  tl\e  ufes  \  this  is  a  good  tender  and  revocation^ 
Ley,  55.   Trin.   15  Jac.  Allen's  cafe. 

3.  A  mortgage  was  forfeited  i  mortgagor  afterwards  meeting 
the,  mortgagee,  faid,  I  have  money,  now  I  will  come  and  re** 
deem  the  mortgage  •,  mortgagee  replied,  he  would  hold  the  rnort-^ 
gaged  prcmifes  as  long  as  he  could,  and  when  he  could  hold 
them  n^  longer,  let  the  devil  t;ike  thcni^  if  he  would-     Afttr 

tnortgafi» 
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niartgagor  went  to  mortgage/ s  houfe^  with  money  more  than  fuffUient 
to  redeftn^  and  tendered  it  there;  but  it  does  not  appear  that  the 
mortgagee  wns  within,  or  that  the  tender  was  made  to  him* 
It  w;i3  decreed  a  redemptiont  and  the  defendant  to  have  no  in« 
terefl  from  the  time  of  the  tender,  becaufe  of  his  nvilfulnefs* 
Chan.  Cafes>  29.  at  the  Rolls,  Mich.  15  Car.  2.  Manning  ▼• 
Surges. 


(L)    Tender  of  Amends.     To  whom  it  may  be. 

f.  'TpENDER  of  amends  to  the  hailifis  not  good;  ftr  he  S.  c,  cited 
*     cannot  deliver  the  diftrefs  after  it  is  taken,  any  more  c^^o./^'yT, 
than  he  can  change  the  avcwrv  of  his  maftcr,  8tc.     Refolved,  pi.  4.  ia 
5  Rep.  76.  a.  Pafch.  43  Eliz.  B.  R.  Pilkington's  cafe.  w  ."^Ld 

».  Ml. RoU.  Rep.  258.  in  S.  C Cro.  E.  813.  pi.  i.  Pilkinston  ▼.  Hadings,  S.  C.  all  the 

Coort  held  that  the  tcixlcr  to  the  fenant  wis  not  luf&cieDt,  dpeciallj  the  master  bc;ng  preicfit  a:  t!M 
dtftrc&i  but  i/the  fervant  only  had  d*I^.-."ncJ,  Giwdy  iV.J,  that  then  the  t.:iijer  to  him  migh:  have 
bca  moie  colourable  :  and  P.-»phjm  fi"M,  if  it  had  been  tj  the  h.ii'jf  cf  the  tn.incr^  it  might  perhiM 
h;ite  been  ^oody  but  not  r^  a  fTVJnt  who  only  jnined  in  the  diiirci*;  and  therefore  adjudged  for  the 
arowaat.  The  o'Xcr  of  aoiends  cannot  be  made  to  him  that  tr.aka  iogaixance*    Brownl.  173.  Hill, 

jjac.  Roberts  T.  Youn^. 

Holij  faid,  that  it  was  not  yet  fsrt'ed  whrther,  afto"  return  irretfrvifahliy  if  party  tender t  arreirs  /• 
helt^j  it  be  good  to  intivlc  hni  to  \ci  v  n  for  d^''a\ner  againft  principal,  though  it  be  f->  fvttleJ.  in  cafe  of 
tentler  to  principal  in  Carti  .►:  t  :.}■  s  cak',  8  Co.  And  he  i'lid  tnai  ht  was  n  't  latistirJ  with  Pilcen- 
ton's  cift  in  that  poinr  5  for  if  bailiff  may  nbt  diftrali^  nor  receive  money  tcnJercd,  why  ihali  his  »c« 
(CipC  ab.tte  a  whc?     J2  Mod.  354.  in  caie  of  Horn  v.  Luioci. 


-(M)    Damage  feafant.    Tender  of  Amends.    At  what 

Time,  and  how  much. 

1.  •  iF  a  man  takes  beads  damage  feafant,  and  the  other  offers  F. N. B.69. 
*   fufficient  amends,  and  he  refufes  to  re^deliver  t!iem,  now  (^) '"  th« 
if  he  fue  replevin  he  (liall  recover  damages  for  the  detinue  of  them^  thcreTar 
and   not  for  the  taking  them,  becaufe  the  taking  was  lawful,  cirr?  27  e. 
F.N.  B.69.  (G)/  3.«.b.45E. 

.  .    .  3-9»  But 

if  the  other  had  them  io  the  pound  before  amends  tendered,  it  it  then  too  !ate  to  tender  the  ani::nJt; 
and  on  the  avowry  the  defenuant  iha.1  have  no  recurn  till  anew  tender,  and  then  the  pyty  nny  have  de« 
tinue  \  qoaere.  13  H.  4.  1 7*  14  ^i*  4*  4«  And  if  hf  tenders  before  tiie  taking,  the  -j-  taJcin^;  is  rortioui. 
7  E.  4.  2.  and  if  immediarely  on  the  taking,  the  detainer  is  fo,  and  he  may  recover  damages  fur  it, 
and  no  return  ikall  be  awarded  to  the  lord.     45  £.  3.  9.  S.  P.  2  Inft.  107.  S.  F.  But 

tcztder  after  mpoU''din^  makes  neither  the  one  nor  tba other  tortious  \  for  then  this  cotnes  too  late,  be- 
caufe tneii  the  caulc  is  put  r-j  tpai  at  law  to  be  dctrrm'.ned.  But  afrer  the  l.iw  his  decermined  it,  and 
the  avnwaat  bas  return  irrcjlevi fable,  yet  if  ptal^titf  makes  h  m  fufRcient  tender,  he  may  have  action 
oi  Jttinue  for  the  detaining  them  i»fter  j  or  h.'  m.iv,  u,>on  Juisraction  made  in  court,  have  writ  for  the 
jc-ddivery  of  his  good3.  8  Rep.  14".  .1.  b  >  ^  rota  or  riie  .vpcrt.:,  in  ^he  6  Carpeoter^t  cafe,  cites 
13  H.  4.  17.  b.  45  E.  3.  9.   Keyjft.  Ju'itu  ,  3T. 

•  S«  C.  cited  8  Rep.  146.  b.  vu  Cmum,  m  the  b  Cai per. ter's cafe.  —And  In  Litt.  Rep.  34.  Pafch. 
2  Car-  io  C.  B.  Aig.  in  cafe  of  lieatc  \»  Hoti^es.—- And  in  Het.  x6.  S,  C.  which  ieems  to  be  a  tranf- 
Ucioa from  Litt.  Rep«  4^  r  i  gg  ~| 


• 


2.  In  replevin  the  defendant  avows  for  damage  feafant;  the  v/henad'f- 
plaintiff  replies  that  the  day  after  the  diilrefs  taken,  he  tendered  '/"^''^j^]^,^" 

P  4  luiFicient:    ^        ^^"^ 


\ 
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jDcnds  till 
Che  beaOi 
•re  im- 
poundedy 
put  after 


fea&nt,  the  fufficicnt  amcTids,  VIZ.  6d.  which  the  defendant  rcfufcd  j  upon 
tender"!^  which  thc  plaintiff  dethurred^  becaufe  the  tender  was  not  befttre  the 
impcuiiding.  Per  Gawdy,  the  tender  is  good,  although  the  cattle 
be  impounded ;  and  if  the  party'  that  diftrained  refufes  it,  the 
owner  may  take  them  out  of  pound.  And  it  is  clear,  if  the  tender 
were  before  the  impounding,  he  might  take  them  out  v  quod  fuit 
^  ■?*  "*  conceffum  :  whereupon  the  Court  gave  day  to  the  defendant  to 
gis,  then  the  fhcw  caufe  to  the  contrary,  or  i\erwifc  judgment  (hall  be  given  for 
teodercomes  the  plaintifT;  but  Tanfield  at  the  bar  faid,  it  was  adjudged  in  Sir 
R^foiitd  Henrt  Cromwell's  cafe  in  C.  B.  that  tender  after  impounding 
tot.  Cur.  comes  too  late.  Cro.Eliz.  33a.  pL  10.  Trin.  36  £liz.  B.R, 
5  Rep.  76.    NcviH  V.  Seafcrave. 

1.  Pafch.  ® 

43  EUt*  B.  R.  Pjlkington's  cafe.  ■  Cro.  E.  813.  pi.  i.  Pilkinctoiv  ▼•  Hastincs  anb 
JfixAcocK,  S*  C.  acccrdingiy,  and  cited  23  H.  4.  7.  27  £.  3.  8S.— — S.  C.  cited  Latt.  Rep*  355. 
Hill.  6  Car.  la  C.  B.  in  tbe  cafe  of  Jenninoc  v.  Codsiks,  and  agreed  to  be  good  law,  that  it 
ought  to  be  before  tbe  impounding. Het.  165.  S.  C»  accordingly. 

Litt.  Rep.  2^  In  replevin  the  defendant  avowed  for  damage  feafant ;  thc 
•cimliogiy  plaintiff  rep]ied|  that  he  tendered  amends  after  tbe  taiing^  and 
and  Heti.  *  before  the  delivery  of  the  cattle.  The  whole  Court  held  the  rc- 
ftem?  to  bt  plication  naught ;  that  the  tender  was  ill,  becaufe  thc  words 
ittton/ram'  (^cforc  the  delivery)  implies  that  they  were  impounded;  and  it  ia 
Litt.  Kep.  not  .(hewn  in  certam  that  the  tender  was  before.  And  judg- 
••Freem.  j^^nt  for  the  defendant.  Het.  165.  Hill.  6  Car.  C.  B.  Jennings 
pL4i9!^*    V.  Coufins. 

Trin.  1673. 

Ayik  v.  RutRTONy  fame  plea  of  tender  of  amends  poft  captionem  &  ante  deliberatiooera ;  and  the 

Court  refolved  it  was  naught }  for  tbe  tender  ought  to  be  befoie  thc  impounding,  according  to  Pil. 

XiNGToN^a  cafe*     5  Co.  76.     Et  awce  Jeii^raihntm  impWtSf  that  it  v^  as  after  thclmpoundiA|,  lad 

fo  comes  too  late.     Twifden  fald.  Perhaps  he  might  mean  that  the  tender  was  before  thc  replcvia^ 

and  fo  might  be  ^ood  by  ftat.  xi  Jac.  |.  aip.  16.    But  per  Curiam,  that  extends  only  to  actions  of 

trefpaff* 

'  4.  Replevin^  the  defendant  juftifies  damage  feafant;  theplain^ 
tiflF  replies,  that  after  the  impounding  he  tendered  amends,  viz.  5s. 
And  the  defendant  demurs,  and  judgAient  was  given  without  ar« 
gument  for  the  defendant;  for  tender  after  impounding  is  too 
late,  and  this  is  not  within  the  fiatuie  of  21  Jac.  of  tender  before 
a£tion  brought ;  for  that  is  in  anions  quare  claufum  fregit,  aod 
not  in  replevin.  Frcem,  Rep,  527,  pi,  711,  Trin.  1680,  C  Bt 
Twinning  v.  Stephens.. 

5.  If  beads  have  done  damage  to-day,  and  gone  off^  and  ecme 
again  at  another  time,  and  are  -doing  damage,  and  are  taken 
for  that,   and  the  owner  tenders  amends  for  that  damage;  the 

Eirty  cannot  juftify  keeping  them    for  the   firft  damage;   per 
okCh,  J,    ;i  Mod.  660.   Kill.  13  W.  3.   in  cafe  of  Vafpcj 
▼•  Ed  wards* 


{ 
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(N)   Tender  and  RefufaL    In  what  Cafes  it  fliall  be 

a  D  if  charge  of  the  Debt. 

I.  I N  debt  upon  a  leafe  for  years  rendering  rent,  a  Under  of   ' 

^   the  rent  upon  the  land^  and  refufal  by  the  plaintiff,  is  no 
plea.     Contra,    in   an   avowry.     £r.  Avowiy,  pL   140.    cites 

14H.4-4' 

2.  Where  a  man  is  hound  in  60  L  to  pay  40/.    if  he  pleads  Bmit^ 

tender  rf  the  40  L  in  aOion  of  debt  brought  again/  him  of  the  60  L  J^"^"^^ 
he  ought  to  fay  that  he  is  yet  ready,  and  always  has  been  to  pay  ^^  mfe»ffthe 
tlie4oi.  and,  bring  the  money  into  coart,  becaufe  the  lefferfum  is  plMntjfiym 
parcel  ef  the  greater  fum  exprefled  in  the  obligation,  and  the  refufal  ^^J[j.?^'* 
pf  this  ihall  not  ferve  it ;  for  it  is  parcel,  &c.     Br.  Tout  temps  lam  a  Urfi, 
P^>  P^  3I'  ^^^^^  ^^  £.4.  X.  per  Brian  &  Cur.  ^c.  which 

it  yiot  mcne^ 
tmkthy  the  defendant  and  refufal  by  the  plaintiff  Is  fufficlent  for  the  defendant  for  crer.  Br.  TouC 
temps  priii,  pl«  31.  cites  20  £•  4.  i.  per  Brjan  Sc  Cur. 

3.  Where  the  defendant  pleads  tender  of  the  money,  and  brings  it  -A  if  an  ej- 
intff  courts  and  the  plaintiff  takes  another  iffuefor  making  the  defendant  'f^J'^ 
to  forfeit  the  ^vhole  obligation ^  if  the  iffue  paffes  againfl  the  plain^  made  with 
iify  he  has  loft  the  money  tendered  for  ever.    Br.  Conditions,  "n<*Jtioii 

1*1?'  for  the  MV«( 

fl.  171.  ates  71  E.  4.  25.  meat./^ 

atadayyaai 
at  the  day  the  obligor  traders  the  money,  and  the  obligee  refufet  the  fame  \  yet  in  adieu  of  debt 
upon  the  obiif acion,  if  the  defendant  pleads  the  tender  and  rtfufal,  he  mail  alfo  plead,  that  he  ia 
yet  ready  to  pay  the  money,  and  tender  the  ftme  in  cturt  \  but  if  the  plaintiff'  vfill  mi  tb^n  ruovt 
itf  bot  tikes  iffhe  ufcm  the  tender^  and  the  fame  be  ibund  againft  him,  he  has  *  loft  tJic  money 
for  ever.    Co.  litt.  aoy.  a.  S.  P.  Hob.  198,  199.   Obiter,  in  cafe  of  Bcickhnd  y«  Aich« 

tifiiop  of  Ybrlc 

*  For  he  has  renounced  the  condition,  and  the  benefit  of  it,  by  not  praying  judgment  for  die  50 L 
MfiA  there  is  no  coojeflion  in  this  cafe#    Jenlc.  io».  pi.  99* 

The  reafut  wherefore  in  the  cafe  of  the  obligation,  the  fum  mentioned  in  the  condition  is  not  loft  bf 
the  ttoder  and  refufal,  is  not  only  for  that  it  is  a  du^  and  parcel  of  the  obligation,  and  thereiore  it  sot 
left  by  the  tender  and  refu(al,  but  alfo  for  that  the  obligee  has  remedy  at  law  for  the  fame.  And  ia  this 
#■6  Sbtrtta  fecmma  n9n  liberat  efferent  em*     Co.  Litt.  107.  a. 

4.  If  a  feoffment  be  made  in  mortgage,  upon  condition  that  the  t  Hereic 
feoforfbali  pay  fuch  a  fum  at  fuch  a  day,  &c.  if  f  tender  of  the  ^^^^ 
money  //  madey  8cc.  and  the  feoffee  refufes  to  receive  it,  by  which  timeaod 
ike  feoffor  or  his  heirs  enter,  &c.  then  the  feoffee  has  no  J  remedy  p'*^^  •«- 
by  the  conmion  law  to  have  this  money,  becaufe  it  (hall  be  »c-  ^^^2^ 
counted  hb  own  folly  that  he  refufed  tne  money,  when  a  kwful  don.  Co*  • 
tender  of  it  was  made  unto  him.     Litt.  ft  ft.  ^7?.  Litt.  207. 

-'^^  tTheret. 

6n  is>  becaufe  the  momey  is  ||  collaura^  tt  the  larJ,  and  die '  !toitec  has  no  feittedy  tfaeieroie*    Co* 
ykau  207.  a. 

I  See  pi.  8.  the  cafe  of  Gennc  v.  Tinker. 

■* 

5.  Note,  ^SxiX.  in  all  cafes  (f  condition  for  payment  of  a  certain  fum  Thielit* 
in  grofs^  touching  lands  or  tenements,  if  lawful  tender  be  once  re-  ftood** Ait 
fufedy  he  which  ought  to  tender  the  money  is  .^f  >.his  quit;«  and  hethW 

ibOf  difcharged  for  ever  after.    Litt.  f.  33B;.  "  ought  to 

h  «f  cK«  difchatged  £91  era  to  m^  any  otbar  teadcri  but  i/h  vittH  «  ^t^  heff/rty  though  the 

ftofic 


-\ 


\ 
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ftoftor  enters  by  force  of  the  condidcn,  yet  the  debt  or  dnry  remains ;  as  if  A.  borrows  tool.  oTBvanl 
after  mortgages  the  lan<^to  B.  upjn  condition  for  p4)rmenc  thereof,  if  A.  tender  the  money  to  B.*aai 
lie  lefuies  it,  A.  may  enter  into  the  land,  and  the  land  is  frerd  fot  ever  of  the  coudiuon,  but  jct  tiie 
debt  remains,  and  mty  kt  rcccwtrtd  by  aS/ioa  of  dtbt ;  hut  if  A*  without  any  loan*  debt  or  tfntj  preoed. 
jjig,  infecff  B.  of  land,  upon  condition  for  ihc  payment  oJ  locJ.  to  B.  in  i^tf ire  ef  a  ^ratLitj  or  e]ft: 
In  that  cafe,  if  he  lender  the  locl.  to  him,  according  to  the  coadilion,  and  be  reful'csic,  B.  buoo 
temedy  therefore  j  and  fo  is  our  author  in  this  ojid  hii,  other  cafes  of  like  nature  to  be  uodeiftood.  Qu 
Iritt.  269.  a.  ba 

^  191  3        6.  If  a  man  make  an  obrtgaiio?t  of  lool.  with  condition  yflr/&. 

delivery  of  corn  or  tiuiber,  &c.  or  for  t\x^  performance  of  an  arbitrement 

of  the  doing  of  any  aft,  &c.  this  is  collateral  to  the  obligation; 

that  is  to  fay,  is  not  parcel  of  it ;  and  therefore  a  tender  and  re- 

fnfal  is  a  perpetual  bar.     Co.  Litt.  207*  a. 
S.  C.  cited        7.  ^-  by  indenture  ariicUd  to  pay  to  B.  1 10/.  at  a  certain  Jay^ 
6  Mod.  35.   and  B.  by  the  fame  indenture  articled  upon  the  receipt  to  give  an 
Ch.  L  ia     ocquittanccy  and  alfo  to  enter  into  bond  of  400/.  to  A^  to  fave  him 
cafeo/  karmlefs  from  all  claims  to  certain  lands  J  &c.  A,  tendered  ihit  \io\. 

Squire  V.  l3^^  jg^  refufed  to  receive  it  and  to  give  A.  acquittance,  and  like. 
^tashby  ^^^*-'  ^^  enter  into  the  bond.  After  the  Court  had  taken  time  to 
the  name  of  advife,  Glyn  Ch.  J.  faidy  that  here  is  no  breach  of  covenant  al** 
Luuonv.  leged  to  ground  the  aftion  upon  ;^  for  the  articles  exprcfs,  that 
fthciattCT  upon  the  receipt  of  the  iiol.  the  defendant  would  give  the 
end  of  acquittance  and  enter  into  bond,  and  the  breach  alleged  is,  diat 

wher^a**^  the  plaintiff  tendered  the  iiol.  at  the  day,  and  the  defendant 
thing  is  refufed  to  receive  it,  and  has  not  fealed  the  acquittance,  no? 
awarded  to  given  the  boiid  of  400 1.  and  it  may  be  it  was  the  intent  of  the 
payment^"  parties,  that  it  fhould  be  in  the  election  of  the  defendant  cither 
.  and  receipt,  to  reccivc  the  I  lol.  or  not  to  receive  it,  and  the  plaintiff  is  not 
tender  of  prejudiced  by  the  defendant's  not  receiving  of  it ;  for  if  he  fhould 
and  wfCfT  ^^^  ^^'  ^^^  iiol.  the  plaintiff  may  plead  this  tender  and  refufal 
.entitles  the  againft  him,  and  that  will  Be  judged  a  payment^  and  when  he  fues 
party  to  it  you  for  the  iiol.  you  may  fue  him  for  the  acquittance  and  thc^ 
wTaulli*'  ^^^^'  Ni^  capiat  per  BUlam,  nifi,  &c.  Stylc,48i.  Trin.  1655,  ' 
payment ;      London  V.  Cravcn, 

and  raid, 

that  the  authorities  have  been  fo  ever  fince.  But  in  2  Ld.  Raym.  Rep.  964.  in  S.  C.  by  name 

of  Squire  ▼.  Grevet,  it  is  mentioned  as  faid,  by  Holt  Ch.  J.  that  a  tender  and  refuiai  has  been  for. 
nerly  held  no  performance  without  adlual  payment  as  in  the  cafe  of  *  Hunt  t.  Csavkn  ;  but  dut 
it  has  been  adjudged  otherwife  ever  fince* 

*  'i  his  feems  to  mean  the  csfe  of  London  ▼.  Craven,  which  is  above,  and  cited  contra  per  Holt, 
in  6  Mod.  35.  fof  I  do  Dot  find  any  other  cafe  of  like  name  and  like  point  in  all  the  books  of 
reports* 

8.  Debt  upon  a  bond,  that  the  defendant  and  1  others  JbotdJ 
perform  an  award  between  them  and  the  plaintiff;    the  defend-- 
ant  pleaded  tht  awardy  which  was,  that  he  fbonld pay  to  the  plaintiff 
20/.  and  li}:*:iiife  20/.  to  each  of  the  o:kcrs :  and  that  he  tendered 
his  20  s.  whicli  the  plaintiff  refufed  to  accept.     The  plain tiflF  r<»» 
pliedy  that  on  fuch  a  day,  after  ti.e  refufal^  he  demanded  the  20  s« 
of  the  dcf.-ndantj  which  he  tlien  refufed  to  pay.     And  upon 
demurrer,  tl.e  Court  held  this  replication  idle,  becaufe  by  the 
firfl  Tcfufal   the   20  s.   being  a  fum  collateral  to  the  obligation^  was 
lolt  for  ever.      3  Lev.  24.  Mich.  33  Car.  2.  C.  C   Gcnne  v» 
Tinker. 

p;  Avfartt 
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9.  AvDtird  was  to  pay  lol.  to  B.  and  upon  payment  B.  to  re-  ^  Moo.  33. 
Icafc.    B,  would  not  receive  the  lol.  bccaufe  he  would  not  re-  GicvcI*' 
Icafc-    Refolved,  B.  was  as  much  obliged  to  releafe  upon  the  s.  c.  ac 
tender  and  refufal,  as  if  he  had  ad^ually  received  the  money,  coidingiy, 
I  Salk.  75.  pi.  14.  Trin,  2  Annae,  B.  R.  Simon  v.  Gavil.  Rarm.RCT, 

961.  .quire 
T.  Grnrety  S.  C.  Kcordingly.— —^Vcot.  le**.    Mich.  23  Car.  2.    B.  R.    tn  cafe  of  Isaac  v. 

LcDiNGHAM,  the  fame  point  exa^ly  was  cited    by  Tw'fden  J.    to  bive  been,  reioived By 

tender  of  the  20 1.  the  obligacion  it  faved.      Cro.  £.  4.  pi.  i«    Paich.  24  £liz«  B.  R,    £ocie«laAB 
V.  Miiiani. 


(0)    Tender  and  Refufal.     In  what  Cafes  it  (hall   [  x^a  ] 

be  a  Difcharge  of  Inter  eft. 

i;  tF  money  be  tendered,  and  none  ready  to  receive  it,  and  after* 
'-  wards  he  to  whom  the  money  is  payable  demands  the  monej^ 
and  the  other  refufes  to  pay  }  and  afterwards  an  a^on  is  brought^ 
and  a  tender  pleaded,  defendant  (hall  pay  datnages  from  the  tune 
the  money  was  demanded.  Per  Cur.  Brownl.  71.  Pafch.  12  Jac« 
Anon. 

2.  Though  a  hnd  be  forfeited,  if  the  money  be  tendered  after-i 
wards,  no  intereft  (hall  be  allowed  after  the  tender.  Toth.  89. 
cites  12  Car.  Maiton  v.  Pennell. 

3.  If  mortgagor  tenders  the  money,   and   mortgagee  refufes  it.  See  (K) 
mortgagee  (hall  have  no  intereft  from  the  time  of  the  tender*  ?*•  3»  s.  C, 
2  Freem.  Rep.  J74.  pi.  230.  26  Oft.    15  Car.  2.  Manning  v, 
Burgefs. 

4.  A  deed  was  in  nature  of  a  mortgage,  and  covenant  to  re- 
convey  on  payment.  The  money  was  tendered  at  the  day  and 
place,  and  rctufed.  Decreed  the  money  nvithout  mt:rejl  from 
the  time  of  the  tender^  and  to  rcconvey  j  though  the  plaintiff 
ought  to  make  oath,  that  the  money  was  kept,  and  no  profit 
made  of  it.  '  2  Chan.  Cafes,  206.  Trin.  27  Car.  2.  Lutton  v. 
Rodd. 

5.  On  a  bill  to  foreclofe  a  mortgage,  defendant  anfwered, 
that  2  perjons  (naming  them)  offered  to  pay,  and  tendered  to  the 
plaintiff  all  his  principal  and  inter^^  then  due  on  the  mortgage^ 
and  this  before  a  declaration  in  ejeElment  was  delivered ;  and  de- 
fendant brought  a.  crofsbill  to  redeem.  Decreed  the  principal,  • 
and  intereft  to  be  paid  to  the  time  of  the  tender^  at  a  place  and 
time  to  be  appointed  by  the  Mafter,  difcounting  the  mean  profits, 
&c.  Fin.  R.  379.  Trin.  30  Car.  2.  Newby  v.  Cooper. 

6.  A.  lent  B.  1000 1.  in  London,  for  fecuring  which,  B.t  mort- 
gaged lands  to  A.  but  in  t'.e  mortgage-deed  no  place  w^as  men- 
tioned where  the  payment  fhould  be.  But  afterwards  B.  gave 
6  months  perfonal  fzotice  in  writing  to  A.  that  he  ivould  tender  the 
money  and  intereft  fuch  a  day  and  hour  in  Lincoln  s^inn  Hall^  which 
he  accordingly  did.  B,  brought  a  bill  for  a  rc-alfignmcnt,  and 
to  flop  payment  of  intereft.  It  was  infifted,  that  in  this  cafe 
the  tender  muft  be  to  the  pcrfon.     But  L'd.  C.  King  faid,  that 

the 
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the  money  being  lent  in  town,  and  perfonal  notice  given  for 
payment  uiereof,  and  no  obje£tion  made  by  A.  to  the  place  at 
the  time  of  the  notice,  it  would  be  hard  to  make  B.  travel  with 
fo  much  money  to  Oxford,  ^here  A.  lived ;  but  that  it  ought  to 
appear  that  B.  fronu  that  time  always  kept  the  money  ready  :  whereas 
it  being  proved,  that  B*  was  not  ready  to  pay  it,  the  intereft  mud 
run  on.  And  decreed  A.  to  re-^flign  to  B.  or  his  order,  a  Wms.'s 
Rep.  378.  Mich.  1726.  Gyles  v.  Hall. 

7.  A.  mortgagor,  and  B.  mortgagee  in  fee,  fettled  an  account, 
and  agreed  on  a  day  for  difcharge  of  principal  and  intereft.  B* 
died  before  the  day,  leaving  4  executors  in  trufi  for  bis  daughter 
and  heir.  A.  at  the  day  tendered  the  whole  money  to  one  ^  the 
executors^  who  refufed  to  accept  itj  hecaufe  neither  of  the  4  had  proved 
the  nvilL  Then  A.  tendered  it  to  another,  who  refufed  it  for  the 
fame  reafon,  and  becaufe  it  was  in  a  bank  bill:  but  as  to  that, 
A.  of  himfelf  had  propofed  to  turn  it  into  money,  if  he  objeded 
to  the  bill.  Lord  Chancellor  held,  that  though  the  tender  of  a 
bank  note  might  noc  be,  ftri£Uy  fpeaking,  legal ;  yet  the  offering 
to  turn  it  into  money^  made  it  good ;  that  any  or  either  of  tne  exe- 
cutors might  have  received  and  difcharged  the  debt,  before  pro- 
bate ;  and  that  their  being  executors  in  truft  for  an  infant,  (iid 
not  put  them  on  a  better  foot  than  B.  himfelf  would  have  been, 
had  he  been  living.  And  decreed  a  redemption,  on  payment  of 
principal  and  intereft  to  the  day  agreed  upon,  and  no  longer, 
£  193  3  sufid  no  cofts  on  either  fide ;  and  the  infant  heir,  on  payment  to 
the  executors,  to  convey  as  by  the  ^Gt  7  Anna*  Abr.  Equ. 
Cafes,  318,  319.  Hill.  1729.  Auftin  v.  Executors  of  Sir  Wm« 
Dodwefi. 


?H.^      (P)      Tender  and  Refufal,      Bar  of  Cop  and 

Damageu 

!•    A    Recovered  debt,  and  then  brought  a  new  adion  of  debt 
^^  *  w  the  judgment ;   and  defendant  pleaded  a  tender  of 

the  money  before  the  aBion  brought^  (^  uncore  prijf.     The  plain* 

tiff  could  have  no  cofts.      Vent.  21.  Pafch,  21  Car.  2.  B.  R. 

Anon. 
38alk.H3-  2.  Though  a  tender  is  made,  and  the  plaintiff  refufes  the  mo- 
Tlic  leidl  "^y»  y^*  ^^  tender  cannot  be  pleaded  in  bar  of  the  a£):ion  }  neither 
iogt tender  in  debt  nor  ajfumpftt^  but  in  bar  of  the  damages  only;  for  the 
inaffumpfit,  debtor  (hall  ncverthelefs  pay  his  debt.  Per  Holt  Ch,  J,  Lord 
frSiX^    RaynuHep.  254    MicL  9  W,  3.  Gi^es  v.  Hartis. 

wtagei  for 

tbt  delay  \  bnt  fidt  as  to  the  prisclf^l  damage.     Coirb.  334.  Trin.  7  W.  3.  B^  R.  in  caic  ofBrooaw 

V.  Pines. 

Tender  can  be  pleaded  to  an  TUitory  only  in  excufe  ^i  dama^  \  and  If  pleaded  in  bar,  it  is  iU ;  per 
tot.  Cur*    Ld«  Raym.  Rep.  644.  Ilill.  12  W.  3.   Hornc  v.  Levin* 


3.  In  an  Indebitatus  affumpfiy  if  the  tender  had  been  pleaded 
fit  the  day  of  the  pronilfe,  with  t^uU  temps  prifi^  Holt  <3i.  J. 

doubted^ 


J 
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doubtcJ,  whether  it  would  be  in  b^r  of  the  afHon  or  of  tie  da- 
mages. He  faid,  that  in  this  a£lion,  if  it  fliould  be  in  bstr  of  the 
tlamageSi  as  it  is  in  debt,  it  would  be  a  bar  of  the  whole  de- 
mand ;  for  fince  indebitatus  aflumpfit  is  to  recover  uncertain  da- 
mages, the  plea  which  will  bar  the  plaintiff  of  his  damages,  will 
bar  him  of  his  whole  demand.  Per  Holt  Ch,  J.  Ld.  Raym. 
Rqp.  254*  Giles  v.  Hartis* 

(  Q^)    Pleadings. 

I.  tN  replevin^  and  ayowry  for  rent,  it  is  a  good  plea  to  fa^Tf 

^  that  he  tendered  at  the  time  of  the  tdhingy  and  the  defendant 

refbfed,  without  tender  now  again ;  for  it  ihall  not  be  tendered 

but  upon  the  land;   per  Cur.     Br.  Conditions,   pL  38.  cites 

7H.  4.  18. 

a.  A  man  granted  an  annuity  till  the  plaintiff  it  promoted  to  a 
benefice,  and  in  writ  of  annuity  the  defendant  pleaded  that  he 
tendered  a  competent  benefice  pending  the  nvrit,  and  the  plaintiff  rt^ 
fujedy  he  need  not  to  tender  the  arrears  incurred  before  the  writ 
brought ;  for  the  benefice  cannot  be  always  void  ;  and  alfo  if  the 
annuity  be  determined,  he  (hall  not  recover  any  thing  upon  this 
writ;  quod  nota*  Br.  Tender,  pi.  15.  cites  14  H.  7.  31.  and 
15  H.  7.  I. 

3*  Debt  upon  an  obligation  to  pay  lo/.  tbt  defendant  pleaded  tender 
thereof,  and  that  the  plaintiff  r^jed,  and  tffue  was  not  taken  upon 
the  refufal,  but  upon  the  tenders  for  there  can  be  no  refufal  unlefs. 
there  were  a  tender;  and  therefore  the  plaintiff  took  the  refufal  by 
proteftdtion,  (^  pro  placito  that  he  did  not  tender*  Br.  Iflues  Joines, 
pi.  91.  cites  16  H.  7.  13.  •         *  [  '94  5 

4.  If  a  man  be  bound  by  obligation,  that  J,  N,  fball  perform^all  Contra  ifU 
covenants  contained  infuch  an  indenture,  of  which  one  is,  that  J,  N.  ^'^J^"^ 
JhaU  *pay  to  the  obligee  lol.  there  if  he  fays  that  J.  N,  offered,  and  famtiff^  f 
thepldntiff,  viz.  the  obligee  refnfed,  this  is  a  good  pica ;  for  though  pt^'^ol.  i# 
%  N.  is  a  granger  to  the  obligation,  yet  the  plaintiff  is  privy.  ^T-^^ 
&r.  Tender,  pi.  i.  cites  27  H.  8.  i.  /J/irf/th^ 

tlie  obliga* 
tioa  Is  forfdted ;  and  in  that  cafe  he  ^£10//  not  Jay  that  he  or  J*  N,  has  heen  always  readf,  and  yet  is^ 
becaaie  it  is  fbr  perfbrmance  of  cortnanu  ;  and  alfo  J.  N.  who  is  to  pay,  is  a  ftranger  to  the  pbliga- 
donj  not*  the  di?ei£ty.     Ibid. 
^f  coenane  be  to'fay  a  Turn  to  a  ftranger  at  fuch  a  day  and  place f  tender  and  refufal  ii  no  ttCuft  •( 
formancc;  per  Holt  Ch.  J.  la  Mod.  441.  Hiil.  i%  W.  3.  B.  R.  Anon. 


5.  Debt  upon  bond  conditioned  tc  pay  to  the  obligee,  ^r  to  his 
t^gns,  at  fitch  a  day  and  plaa,  -loy.  The  defendnnt  pleaded  that 
tbe  pLuntm  appointed  and  it/Iigned  o*::  A,  to  recnvs  ^hc  fjid  tnsney  of 
him  at  the  faid  day  and  place;  a:id  tkn^  he  tendered  it  to  ""-he  faid  A* 
naho  refufed  to  receive  it.  This  was  adjudged  a  good  plea;  with- 
out alleging  payment  in  facl:  '-^  and  't  is  not  like  a  condition  to 
pay  the  money  to  a  ftranger  5  for  there  the  payment  .nuft  be  at 
die  peril  of  the  obligor.  And  Dyer  held  that  the  !^ue  would 
be  better  oa  the  tender  than  ou  the  payment;   wi  Leon^ird 

iiiid 
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'and  Whetly  affirmed  the  fame.     Mo.  37.  pi.  lao.  Trin,  4  Eliz. 

Anon. 
Ch^7^°"ut        ^'  '^^  award  vriSy  thai  the  defettdant  fiould  pay  to  the  plaintiff 
tLdif'.'rtn.e     l^^«  'who  pL'aded  th^t  he  wos  ready  y  &c.  and  yet  is  ^  without  Jhew^ 
between  the  ifjg  any  tender;  and  for  that  reafon  it  was  held  ill  by  the  whole 

h!6!sI    ^^"^*^'      ^^-  7'-  P^-  95'  ^^^^^-  ^9  ^  3^  ^^^^  C.  B.   Brett  v. 

ai»d  the  cafe  Andrews. 

ac  the  bir  ; 

for  \n  our  cafe  the  oUtgathn  doth  precede  the  duty  which  accraes  by  the  award  fabfrquent,  but  in  the 
fornaer  cftfc  the  duty  did  precede  the  oingat.cn,  which  was  made  for  die  further  9nurance  of  the  duty  } 
and  hcie  the  defendant  ought  to  hare  pleaded  the  tender.  Le.  71.  pi.  95.  Mich.  29  Sc  30  £li«.  C.  B. 
Bret  V.  Audirs. 

7.  Tender  of  amends  is  no  plea,  where  the  trefpafs  was  volun* 

tafy^  as  for  battery,  or  breaking  his  clofe,  or  putting,  cattle  into 

his  grounds',  per  Popham  and  Williams  J.   Noy,  12.  SirG.Wal- 

grace's  cafe. 

Velr.  59.  8-  In  intrupony  tnaAtagio  non  fatisfaElo^  plaintiff  did  not  allege  any 

S.  C.  fays,    fender.    Upon  demurrer  to  the  declaration',  all  the  Court  (Gawdy 

judi^cd^una    abfent)  rcfolved,  without  hearing  of  any  argument,  that  for  the: 

voce,  that     value  of  the  marriage,  tender  is  not  requifite  5  for  it  is  due  dc 

the  payment  ^nero  jure  without  any  tender,  and  the  allewino  of  tender  is  but  fur* 

Monged  to.^J  ,.  -'  /••  t*''-  ."'>. 

the  lord  pl^f^g^i  ^^i"  givcs  colour  to  traverle  it,  whereas  it  is  not  traverf" 
without  ten-  able.     And  Williams  faid,  that  he  had  known  it  to  be  fo  ruled  in 

^»  ha'  *'n  ^'  ^*  ^"^  ^"  ^^^  Exchequer  5  wherefore  they  gave  rule  to  enter 

that  th<f^  judgment  accordingly,  unlefs,  &c.     And  at  another  day  Stephens 

infant  may  moved  to  be  ficard  to  argue  it  for  the  defendant ;  and  Gawdy 

w  trald^'  faid,  that  he  much  doubted  thereof,  by  reafon  of  the  diverfity  of 

beyond  fea  opinions  in  the  books  concerning  that  queftion  ;  but  becaufe  the 

in  his  fa-  .  other  jufticcs  had  refolved  it,  they  without  further  argument  ad- 

t^zji^'  y^^g^^  i^  for  *c  plaintiff.     Cro.  J.  66.  pi.  6.  Pafch.  3  Jac.  in 

that 'the  B.  R.  Palmer  v.  Wilders. 

lord  cannot 

nuke  a  tender,  and  the  ftatute  which  fays,  de  niero  jure,  {hews  that  the  value  is  not  a  thiog  g)?en  Vf 
any  fpecial  law,  but  by  the  common  law  and  rule  of  reafon  in  reccmfence  of  the  l<fs  of  fer^ketf  -which 
the  lord  hai  by  the  nonaj^e  \  and  alfo  i^  this  adHon  the  tender  is  not  traver fable.    Quod  nou.— '5  Rep.  I46« 

b.  S.  C.  acccordingly.     Palmer's  cafe. In  valore  mantagii,   it  was  adjudged  upon  demuner, 

that  the  tender  was  not  traverfable  in  this  a^ion  [and  that  for  tiic  reafons  mentioned  above].  Bat 
Warburton  faid,  chat  for  an  heir  fenudey  becaufe  the  lord  has  2  yean  after  her  age  of  14.  to  make 
tender  of  marriage,  the  tender  ii  traverfahle,  Cro.  J.  151.  pi.  13.  Hill.  4  Jac.  fi.  R.  theLor4 
Darcy  v.  Page. 

So  in  debt  9.  An  aivardy  that  the  defendant  Ihould  enjoy  a  lioufc,  for 
upon.^«i  3  years  and  a  half,  and  fhould  pay  half-yearly,  for  it  13I.  at 
A^^'the'^-  Michaelmas  and  Lady-day ;  and  it  he  failed  of  payment,  the 
fendant  award  foi  enjoying  to  be  void.  He  pleaded  that  he  tendered  tke 
f leaded  that  Ytyatity  at  ihf  dci*j  unu  pLicey  anwl  that  none  were  there  to  receive 
up'ay'tyl^  It;  hut  did  noz  jlt  fcr:h  ih t  he  tendered  it  at  the  lafi  hour  of  the 
rent  due  day  It  'v.is  hcld  noc  good  J  und  judgment  for  *  the  plaintiff. 
•nti>epre-    (|go   f.  ^^.^    pi.  4.   Pafch.  15  Jac.   B.  R.   Furfcr  aud  Bond  ▼. 

mifes,  but      tj  1 

uohody  was  *  VOvVvi. 
thereto  re- 
ceive it,  arJ  thuT  afu  -rAfd*  .?•../>  ^o  »fiy  the  mor.e>  :c  the  piaht'ff,  tut  he  refi^d-y  and  upon  1 
fpecial  dcmun-ar,  th-.  Cc-r  !•<•;/  "^e  t-ndci  or  rhr  lari'l  not  well  pleadeJ^  it  not  being  Acwn  thatitwis 
made  in  corier.ient  lira  o.^  'lie  anus,  u/ir;  tte  fm-jeT  j  out  thi«  was  cured  by  pleading  the  tender  to 
the  plaintiff  hiniidf  cUtr..i-.j.  Al:  -I'.u:;}.  i  xV'  Ji.t.  iJU.atUT.  i  Lvi^w.  590.  PiJch.  9  W.  3. 
Rcumg  V.  Irilli.  '  ___, 

tc.  Where 

wr  .i 


Ccnlicr.  ipjT 

TO.  Where  upon  a  demife  rent  is  covenanted  to  be  paid  at  a 
place  certain,  an4  an  action  is  brought  for  the  rent,  it  is  no  good 
pica  bf  the  defendant  that  he  made  a  tender  of  the  rent,  unlefs 
he -plead  the  tender  to  have  been  made  at  the  place  where  the 
rent  was  agreed  to  be  paid ;  and  judgment  was  given  accord- 
ingl]r.  Freem.  Rep.  148.  pL  169.  Tafch.  1674.  Marihall  ic 
Wifdalc- 

11.  Tender  and  refufal  is  no  plea  in  ^r^/  on  hcnd  to  fave 
jjrm/^  from  another  bond.  Vent.  261.  Trin.  26  Car.  a.  B.  R. 
Anon. 

12.  Debt  by  A-  againft  W.  upon  bcJid,  conditioned  to  pay  /w- 
nej  fir  B.  (tubo  bad  entered  into  a  bond  to  pay  the  fame)  to  A.  the 
Mgee  at  his  houfe  on  the  I'th  of  Juh;^  if  he  Hiould  dt  liver  up  the  firfi 
bond  uncancelled,  and  qffign  the  fame  ta  If^.  //v  difcnJitnt^  W.  the 
defendant  pleaded,  that  B.  did  not  pay  the  money,  ivhereupon  the  de-*  * 

fendant  went  to  A^s  houfe  on  the  i'th  of  July  an  hour  before  fun-- 
fet,  and  there  flaid  till  afier-fet,  paratus  to  pay  the  money,  hut 
that  A,  tuas  not  there^  nor  any  other  for  him  ready  to  receive  it^ 
or  to  deVtver  up  the  bond,  &  hoc,  &c.  The  plaintiff  demurred  ge- 
nerally, and  had  judgment ;  for  per  toe.  Cur.  this  plea  was  ili^ 
for  want  of  obtulit  folvere,  becaufe  the  tender,  and  not  the  paratus^ 
u  traverfahle,  and  the .  tender  muil  be  made  before  the  other  is 
bound  to  deliver  up  the  bond.  3  Lev.  103.  Pafch.  35  Car.  2, 
CB.  Cole  V.  Walton. 

13.  Cafe,  &c.  by  hu(band  and  wife^or  money  lent  by  the  ivife 
dam  fola  :  then  they  allege  a  fpedal  requefl  by  the  wife  dumfola,  and 
another  by  the  hufband  after  the  marriage.  Defendant  pleaded  in 
bar,  that  he  was  always  ready  to  pay,  &c.  and  that  he  tendtxed  it 
before  the  aEiion  brought ;  and  upon  demurrer  to  this  plea,  the 
plaindffs  had  judgment,  becaufe  it  appeared  that  the  tender  wot 
pleaded  after  two  requeflsy  one  by  the  feme  dum  fola,  and  the  other 
by  the  plaintiffs  after  marriage,  i  Lutw.  224.  Hill.  2  &  3  Jac  2. 
^o\m{on  &  Uxor.  v.  Mapletoft. 

1 4.  Where  a  tender  and  refufal  is  pleaded  cither  on  afingle  bill.  The  le- 
or  other  fimple  fpecialty,  the  defendant  need  not  conclude  in  bar  to   notj'^aifo*^^ 
the  a£tion,  but  only  in  difcharge  of  the  damages ;  for  in  this  cafe  that  in  boib 
the  tender  is  not  a  difcharge  to  the  aQion,  or  to  the  payment  of  ^^^^^  ^^^» 
the  money,  which  is  ftill  due  notwithftanding  the  tender;  for  that  ^IX't^^ 
is  only  to  excufe  the  damages;   per  Holt  Ch.  J.     Carth.  133*  conclude 
Pafck  2  W.  &  M.  B.  R.  Anon.  Jblf  hf  ^"^ 

15.  But  where  tender  and  refufal  is  pleaded  in  an  ^QCiovifor  a  in  curia. 
penalty  on  a  bond,  with  a  condition  to  pay  3  ItlTcr  fum,  there  the  Caxth.  ijj. 
-defendant  muft  conclude  in  bar  to  tfic  2vH  ,r? .  becaufe  a  tender 

of  a  lefe  fum  on  the  day  had  aifchari?ed  *"he  penal ;.y  -,  ?irA  there- 
fore it  is  a  good  bar  to  the  aftion  bro-u^ht  for  tbe  pcri.oiy  ;  par 
HoltCh.  J.     Carth.  133,  Anon. 

16.  In  refcous,  &c.  the  plain tifl' declared,  that  he  hwdi  cfjirninfd 
5  bogs  doing  damage,  &c.  and  would  hav^  ii.ipo'j Tided  innn,  'avA 
bad  actually  put  one  in  the  pound,  ^<c.     The  dcfei  dav!  yiLad-^,  tli.  ♦ 
sfcfter  the  taking,  and  before  the  refcous,  he  Tcmlci'jd  u  Ccv  .  1,.-.. 
tiflF  10  $»  which  was  a  fiiSlcieut  ainciiu'i ;  a:^d  v-pon    •  v   -n'rc: 


igst 


€mtiit^ 


the  Court  were  all  of  opinion,  that  the  t^dir  eaifu  too  late  pt  /{tf 
damage  done  bj  that  hog  tuhich  was  in  the  pounds  and  therelore  he 
Jbould  have  traverfed  that  one  hog  ivas  in  the  poUnd.    %  Lucw.  12cq; 
•[  196]  Trin.  7  W.  3.  Alwaies  v.  Broom. 

But  In  debt  17.  Indebitatus  ajfumffit^  &c.  for  feveral  fums  upon  fereral 
/*'/*"'  ^^  promifes ;  defendant  after  an  imparlance  alleged^  that  the  fe^feral 
pleaded  a  fums^  for  which  the  plaintiff  had  declared^  amounted  to  66  /.  and  at 
tender  affer  to  64  /•  7  s,  part  thereof^  he  pleaded  non  ajfumpfit  /  and  as  to  the  reft 
*"dTt^s'  ^^  pleads  in  bar,  that  the  *  feveral  promifes  fet  forth  bj^thc  plaintiff 
adjudged  Were  but  O0je  cotitraH  for  an  horfey  and  that  before  the  aSHofi  brougbtf 
a  good  plea,  he  tendered  the  refidue,  (viz.)  iL  13  s.  to  the  plaintiffs  wUchhere* 
vtkh  uL  J^f^^^  and  that  he  was  and  Jill  is  ready  to  pay  the  fame,  &c.  Upon 
sf  B.  R.  ^  demurrer,  it  was  refoived,  that  the  plea  was  ill  by  reafon  of  die 
l>a\byv*  imparlance,  and  alfo  becaufe  it  is  uncertain  upon  which  of  the 
ln*dcbtTr*  promifes  the  money  was  tendered,  i  Lutw.  238.  HilL  11  W.  3. 
bond,  con.    Morris  V.  Coles. 

didoned  to 

a  fum  certain,  a  tender  may  be  pleaded  after  imparUuu*     Per  Holt  Ch.  J.  Ld*  Raym.  Rep,  t^ 

Idkh.  9  W*  3*  in  cafe  of  Giles  ▼.  Hartis. 

18.  He  that  makes  a  tender,  mud  ftay  iSlfun^et,  unlefs  fpe« 

cial  circumftances  fet  forth  make  alteration.     2  Salk.  624.  pi.  3. 

Trin.  13  W.  3*  B.  R.  in  cafe  of  Lancaihire  v.  Killingworth. 

Salk.  643t        '  9*  Indebitatus  ajfumpfit  was  brought  for  goods  fold  and  delivered^ 

pi.  2.  HiU.'  defendant  pleaded  in  bar,  that  before  the  time  of  bringing  the 

Bil.s«wct.  s^^io^  he  m^^de  tender  of  the  money,  and  that  ever  fince  the 

uikd  T.         tender  paratus  fuit  to  pay  the  money.    It  was  infifted,  that  the 

Squire,  s.  p.  1j jp  y^^  not  complete  enough ;  for  he  (hould  have  pleaded,  that 

beS.clonly  '^^  ^^^  ^^^''  ready  to  pay  the  money,  not  only  ever  f  net  his  tender^ 

the  year  iz     but  from  the  time  the  goods  were  delivered,  viz.  frohl  the  time  the 

"**^P""^***    money  became  due.     And  the  Court  feemed  to  think  this  a  material 

tod '01*10'  objcdion;  for  it  may  be  the  money  was  demanded  before  the 

Anntf.  Be-  tender,  and  then  there  is  a  good  caufe  of  a£l:ion.      10  Mod.  8i« 

J^^^^   HUl.  10  Ann.  B.R.  Whitlocke  and  Squire.* 

IhaveaMS.  ^ 

feport  of  the  cafe  of  Swaetland  t.  Squire  as  in  HUl.  10  Ann.  B.  R.  accordingly. 

Tender  and  refufal  is  no  plea  in  ajfumffit  \  but  the  deffindant  muft  pay  the  plaiQtilT  wbeti  he  wi9 
it;  per  Hok.    Cumb.  334*  Trin.  7  Ann.  B.  R.  Broom  y.  Pine. 

20.  In  an  a£tion  of  debt,  by  an  officer  of  a  borough,  fhr  a  copy  <f 
the  poll  at  an  ele^ion  of  burgejfes  for  parliament,  the  defendant 
pleaded,  that  he  was  ready  to  pay  what  was  due  for  the  copy. 
And  the  Court  agreed,  that  the  tender  was  good  \  for  till  the 
officer  demands  fomething,  or  delivers  a  copy  of  the  poU,  the 
party  cannot  know  what  to  tender.  As  where  there  is  a  demand 
for  a  copy  of  a  commitment-  &c.  upon  the  (tatute  3 1  Car.  2.  it 
Is  only  'necctlary  to  fir,  that:  he  was  ready  to  pay  for  it.  And  fo 
ajudgme!l^  wnr  affirmed  j'-  all  the  Judges,  and  afterwards  it  was 
affirmed  in  pavUameut.  Co:nyns*s  Rep.  279.  288.  pL  153.  Pafch. 
4  GeD.  I.  Philips  \.  Smith. 

2i.  A  inerion  to  fet  afide  judgment  f?gned  aftet  pica  of  tender 
delivered,  rie  defendant  was  by  rule  obliged  to  plead  an  iiluable 
pki:  ?  icndt;r  is  ziz  iffujble  plea  within  the  meaning  of  this  rule} 
Tbe»  'f '•/t L  ^Y z  \ ur^^-ment  was  held  good.  Rep.  of  Praifi.  in  C*B.  X34» 
^i'ci>.  .•■■'  Geo.  i.  Davcrihi:.  v.  i>?,rrct. 
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(R)    Pleadings.     In  what  Cafes  -a  Refufal  muft  be 

alleged  as  well  as  a  Tender. 

I.    A    Promifed  to  pay  B.  fuch  a  fum  of  money  at  fuch  a  place,  ^•.  ^*  «'*^ 
*^ '  and  in  conlideration  thereof  B.  promifed,  on  payment  of  v^t "loo* 
tbe /aid  fumy  to  furrender  to  A,  a  leafe  for  years.     A.  tendered  the  in  cafe  of 
money,  and  B.  did  not  furrender  the  leafe.     A.  brought  aflumffit  ^5^**^*"  "* 
againft  B.  and  alleged,  that  he  obtulit  the  fum  ;  but  does  not  fay, 
that  B.  refufed,  and  therefore  it  was  held  not  good.     And  Coke 
laid,  that  Wittenh all's  cafe  was  adjudged,  that  tender,  nuith-  [  197  ] 
out  aiiepng  a  refufal^  is  not  good.     Cro.  £.  889*  Trin.  44  Eliz. 
B.  R.  I^a  V.  Exelby. 

2.  Aftion  upon  a  promife^  that  the  defendant,  in  conftder.ition  S.  c.  cited 
that  the  plaintiiF  would  pay  him  a  certain  fum  of  moneys  promifed  '^q  °^* 
toajfignhim  a  term;  and  the  plaintiff  averred  a  tender  of  the  Hoitch.  T. 
money,  but  that  the  defendant  did  not  affign.     And  after  ver-  '"  cafe  of 
dift  it  was  moved  in  arreft  of  judgment,  that  the  plaintiff,  did  t^^KUilnr. 
not  entitle  hirafelf  to  an  aftion,    for  that  he  did  not  aver  a  worth.—- 
refufaij   though  he  had  averred  a  tender;    but  it  was  there  ad-  -^"^ '"  ^^* 
judged  well  after  verdia ;   but  alfo  held,    that  it  would  be  bad  fg^.'^^s.c! 
en  demurrer.      Sid.  13.  pi.  3.    Mich.  12  Car.  2.  B.  R,    Ball  v.  Ar.diii 

Pcake.  Comyns's 

Rep.  117.  in  S.  C. 

3.  An  agreement  was  made  by  one  to  build  a  houfe^  and  for.  that  Vent.  177. 

the  other  was  to  pay  him  fo  much  money  for  building.     The  plain-  v.o*pie's*c. 

tiff  averred,  that  he  made  a  tender  to  build  the  houfe,  but  not  that  —aSaund.  ' 

the  other  had  refufed  tofuffer  him  to  build  it.     All  the  Court  were  35o-  s.  c. 

of  opinion,  that  the  tender,  without  averment  of  a  refufal,  was  by  Holt  ch. 

not  good-,  but  being  after  verdift  it  was  held  well.     2  Lev.  23.  J.  12  Mod. 

Mich.  23  Car.  2.  B.  R.  Opy  v.  Peters.  V?'  '"  "^' 

itdit  y,  Killiagworth. And  in  2  Salk.  123.  in  S.  C— «— And  in  Ld*  FAym.  Rep.  tfSy.  in  S.  C« 

——And  in  Comyns^s  Rep.  117.  in  S.  C. 

4.  Debt  upon  bond  to  pay  12/.  on  15  Aug.  and  on  l^  Feb.  by  ^'^'^^ 
fqual portions.     The  defendant  p/f«rW,  that  on  15  Aug.  there  hvos  ^3o.*pcr 
6Ldue^  and  no  more  5  and  that  he  (the  defendant)  on  the  f aid  HoltCh.J. 
15  Aug.  at  B.  obtulit  folvire  the  fame,  and  was  ever  afternvards  ^jj^cf/hire 
r.'ijy  to  pay  it;  and  after  that,  (viz.)  on  the  I  Decemb,  &c.   aid  v.  K.iiiing- 
/  \f  it  icf  the  plaifitiff'y  ibhich   he  did  accept ^  unde  petit  judicium,  worth. 

Jk :.  Upon  demurrer  the  wliolc  Court  held  the  plv^adipg  ^"" 
fuinc'.cnt,  bacaufe  it  is  not  J i  id  *h".t  ine  ^-'^--''^jj  "f^ft't,  bjmpr- 
'^'i't  if  a  place  of  pavrnv.!?!  ^>a^'  viz^'n  v:i  the  cc'i'!iuj:i,  ':^it 
hj.:l  been  (hewn  in  ]^^-"f<>  tli?-.  rhv  p-tty  wlio  was  \o  lecciv:: 
the  money  was  n^ameve,  and  the  acctiptancc  after  the  day  fij^n"- 
ficd  nothing.  2Slni.  /C7,  Mich.  1  Vv .  8c  M.  in  C.  B.  Buckler 
V.  MilLu-i.  / 

5.  Defendam  covmant*'d  with  the  plainufF,  thr.t  upon  tiuo  doy.^  ^•'^-  R -y^* 


notice^  uithin  a' ycur^  10  be' ^ri-r^'  at  Hiulfcn^Bay  H^ufc^  iie  \.oul.l   C  l\l'^^^ 

Vol.  XX,  Q^ 


'H.^pi' 
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'"iluiZT"  ^^^^  ^^  looo/.  Jhcl  in  fuch  a  CompanVi  and  would  /ay  aooof. 
pi.  3.  s.  c!  ^^  '^  transferring  thereof.  The  declaration  aversi  that  mthin  the 
AiuiperCttu  year,  viz.  fuch  a  day,  he  left  notice  in  writing  ior  K.  the  defend- 
*j^*B^  ant,  to  come  to  Hudfon's-Bay  Houfe  the  4th  of  Norcmbcr, 
*t*thTtiine  which  was  alfo  within  the  year,  to  accept  the  transfers  that  the 
ifid  place,  he  plaintifF  was  there  on  the  fame  day  ready j  and  did  tatder  a  transfer 
todw  mtft  ^^  ^^^  ^^^  ^^^  ^  ^^  defendant  -,  but  that  the  defendant  did  not 
alfo  plead  a  comc  and  accept  it,  or  pay  the  2000 1.  Per  Holt  Ch.  J.  he  ought 
reFufaly  to  have  averred  the  tender  and  refiffaJ;  and  in  that  cafe  to  iiver 
^hTj^  a  tender^  without  averring  a  refufal  likewife,  would  not  do. 
it  naufhc      12  Mod.  529.  Trin.  13  W.  3*  Lancaihize  v«  Eollingworth*— Cite$ 

pponde-         16  EL  31.     17  Ed.  3.  II. 
maner.  but  .#  /  */ 

'good  after  a  rctdlQ ;  and  if  the  defendant  be  abfent,  he  muft  fliew  tliat,  and  alfo  that  himfelf  was  at 
the  time  and  place,  and  tendered.— *-S.  C.  cited  8  Mod.  xo6.  in  the  cafe  of  Blackwell  t.  Nailu^-— 
Comynt^s  Rep.  xi6.  pL  8x.  S,  C  accordingly ;  and  that  in  fuch  caics  the  later  way  of  pleading  it, 
that  the  defendant  did  not  come,  nor  any  other  for  hini)  though  tbia  it  not  of  neceffity  ;  for  if  a  mui 
pleads  a  tender  and  refufa],  it  it  fufllicient  to  (hew  the  lefufal,  without  faying  at  what  time  the  r^fai 
wat  J  for  a  refufal  by  the  party,  at  any  time  or  place,  it  fufficient.  But  if  a  man  pleadt  notice  givcA, 
by  which  it  appears  that  the  defendant  wat  not  prefent  when  the  ad  ought  to  hare  been  done,  then  the 
f  Uintiff  muft  fay  that  be  wat  ready  at  fuch  a  time,  viz,  to  the  laft  part  of  the  time  when  the  ^ani^ 
wat  to  be  done ;  and  that  tbe  defendant,  or  any  for  him,  did  not  come.  And  the  reafoa  of  all  tfaofe 
cafet  is,  that  when  the  plaintiflT  himfelf  it  to  do  an  a£l,  and  that  9.€t  it  not  done,  be  ought  to  flww  to 
the  Court  that  he  had  done  every  thing  that  wat  in  hit  power,  and  cited  Hob.  lOy.  i  Cm.  694* 
X  Co.  92.    And  therefore  judgment  was  given  for  the  defendant  by  thewboUCoait««.— 3  Salk.  341* 


I  198  ]  (S)     Bar,  in  what  Aaions. 

inrepi'nfin  i.    nEPLEVIN  of  300  Jheep.      As  to  200,   the  defendant 
ant  ^^fd  pleaded  ne  prijl  pas ;    and  as  to  7,  he  took  them  damage^ 

the  taking     fiofant ;   and  as  to  the  reft  he  faid  toe  purfued  them  by  reafin  of 

the  cattle  f^g  ^^  ahfque  hoc  that  we  took  them.     The  plmntif  maintained  tEe 
>»T.'^  The^  /flim^  fl//,  except  the  7 ;  and  as  to  the  7,  he  faid  we  met  jou  im^ 

plttint'ifftt-  mediately  upon  the  taking,  and  pr<(fered  6d.  for  the  damages:  and 

5^r*/ '•  ^^A  ^"^^^^d,  ^hat  the  damages  did  not  amount  to  more,  judgmeniy  &c* 

Jfn1itUtj>  Horton  demanded  judgment;  for  now  you  have  confefled  the 

the  place  taking  rightful,,  and  therefore  ought  to  have  writ  of  detinue. 

7^1aM  ^^^  ^"^  *  ^^^  chairing  after  the  tender  was  tortious.    Defendant 
tUth'tt cattle  ^^^^9  ^^  took  and  impounded  them  before  £e  tendered*    SkreoCy 

tntertd  into  immediately  upon  the  taking  we  tendered ;  prift ;  and  the  other 

the4cfti:d.  g  contra.    Therefore  it  feems  that  replevin  lies  afier  the  tender* 

anfs  ground  -o      t>      1     •  1  tt  ''  ■ 

aga'wfibh     *5r.  Replevin,  pi.  ai.  cites  12  H*  4.  23. 

•wi//,  and  did 

damage ;  and  that  immtdial^  after  the  trefpaft,  be  tendered  to  defetidant  5s.  amends,  ^ohiA  ha  mn 

wat  fufficient y  but  defcndanf  Vetnfed,  &c.     Upon  demurrer  the  Court  gavexndgment  una  toce  tor 

avowant }  for  they  were  of  opInior.>  tb.ni:  the  ftatute  21  Jac.  extendt  not  to  diis  caicy  bvt  only  to  tA 

of  trefpafs,  and  not  tc  replevins^  which  rera;iln  as  they  were  at  common  law;   and  theiefove  It  fs 

clear  that  the  tender  ought  to  be  before  the  impoondingt      2  Lutw*  15^  HiU*  9  W«  3*  Alka  ▼• 

Baylcy» 

in  repltvln  the  defendant  a<vc^edfor  damag*  feajant  \  the  plaintiflT  replied  a  tender  of  amends  d 
the  taking*     It  was  mt.'ved  in  arrift  of  judgnienty  that  the  teodtn  not  being  pleaded  to  be  before 
impounding,  this  ie  determined  to  be  bad  upon  a  general  demarrer  in  Lutw.  t59^-  and  theitfive 
thought  it  might  be  taken  advantage  of  at  well  in  thit  way.     The  Ch.  J.  faid,  ^at  cafe  was  certai 
law ;  and  PiLXXNQTOM*s  cafe,  5  Coke,  is  to  this  purpofe  ;  but  be  obferved,  ^t  die  defendant  1 
jolrtd  jjfue  u^  the  fufficifney  of  amends ;  and  6y  that  means  had  nvaroedy  at  to  tke  br^lar^ 
Jke  tf/rdcr.    Buf  he  owned,  that  if  thit  a^ion  had  been  in  tref^fs.  It  wosld  hare  \m;^  othcm^ 


A^^ 


-vpon  a  genenl  demurrer ;  for  this  ftatute  fays  in  ^era),  that  a  tender  of  tmteds  may  be  well  pleaded 
in  trelpais  htBm  the  adion  brought.  Barnard.  Rep.  in  B.  R.  309.  Pafch.  stGeo.  2.  C.  B.  Bakar 
V.  Jotmfaam 

a.  Rtfufal  of  a  granger  to  the  ohVigatitm^  is  a  good  pica  in  bar.  Br.  Condl- 
Br.  Tender,  pi.  12.  cites  15  E.  4.  5.  citMs!^c** 

3.  Trefpafs  of  breaking  his  clofe,  and  fpoiling  his  grafs,  the  ^*g^].^°^^ 
defendant  faidf  that  the  trefpafs  did  not  exceed  I  ox.  and  he  tendered  ^t  pleaded 
him  fufficient  amends.     And  it  was  held  no  plea,  but  a  void  ten-  that  he  ten. 
der.    Contrary  in  avowry  for  damage-feafant,  clfewhere.   Br.  Trcf-  ^*^amen<Sr 

pafs,  pi.  214.   cites  21  H.  7.  30.  and  the 

plaintlfFre- 
fa&A  the  fame,  and  demanded  judgment,  &c.     And  upon  a  demurrer,  the  opinion  of  the  Court  wai» 
that  this  is  no  plea  in  trefpafs,  but  in  a  replevin  it  is  a  good  plea.     Se4  non  dizerunt  caufam  diverfitatis. 
Ow»  48.  Mich.  31  9c  33  £Ux.  Kent  ▼.  Wicbail,  cites  ai  H.  7.  30.  9  H.  7.  2i«  F.  N.  B.  69.  (G) 
31  Hi  4.  17. 

4.  21  Jac.  cap.  16.  /  5.  ena£ls,  iLhzt  In  all  aBions  of  trefpafs^' l^  "tfit 
quare  claufum  fregity  luherein  the  defendant  or  defendants  fhall  dif  ffi««<J?^*t 
claim^  in  his  or  their  plea^  to  make  any  title  to  the  land  in  which  the  the  deAnd* 
treaty}  is  by  the  declaration  fuppofed  to  be  done,  and  where  the  trefpafs  «)t  m«y 

is  by  negligence  or  unvolunfary^  the  defendant  or  defendants  fhall  be  ad"  jj^^^^^ 
nutted  to  plead  a  difclaimery  and  that  the  trefpafs  was  done  by  negli"  be  involun. 
genee^  or  unvduntarilyy  and  to  tender  or  offex  ftffficient  amends  for  fuch  tary,  and 
trefpafs  before  the  aBion  brought ;  whereupon^  or  upon  fame  (f  which j  the^(*S  "* 
the  piaintiff  or  plaintiffs  Jhall  be  forced  to  join  iffue;  and  if  the  f aid  iffue  Hvitbcat 
be  found  for  the  defendant  or  defendant Sy  or  ifoe  plaintiff  or  plaintiffs  pieaAingtbt 
bt  fwnfuitedy  fuch  plaintiff  or  plaintiffs  fhall  be  clearly  barred  from  the  ^^c'/o^/" 
fend  oBion  or  oBumsy  and  all  other  fuits  concerning  thefame^  mgert^al 

fiatmt, 

Litt.  Rep.  355.   Hill.  6  Car.  C.  B.   Jennings  ▼•  Coufint. 

*  *trefpaft  ftigri  cUm f urn  f regit.     The  defendant  pleaded  according  to  this  ftatuce,  that  bt  ttnderti 

Mnunds  before  the  affioH  hrougbi,  vhs.  the  id  OH*  7  Car.     The  pbint.ff  replieSf  that  before  fueb  tendtr 

he/med  m  tsi^0tf  t^tbt  lafi  day  ofTr'mity  Term  brfortf  and  upon  that  procured  the  dtfendant  to  be  ar- 

r^adf  'miemdmg  to  dec/are  in  trtjpaj'i.     It  was  thereupon  demurred,  and  xefolved,  that  this  tender  came 

Coo  Jate  I  ibr  as  weU  as  a  tender  after  an  original  writ  comes  too  late,  fo  after  aa  arreft  upon  a  latitat  ^ 

fen  the  teKder  by  thefiatfete  Is  intended  to  be  immediately  afier  the  trefpafiy  and  before  any  fuit  commenced  j 

wbesefore  it  was  adjudged  for  tha  plaintiff.      Cro.  C.  264.  pi.  li.  Trin.  2  Car^  B.  R.    Watts  ▼• 

Baker.  ■      See  (M)  pi.  4.  *|j'99] 

5«  Where  a  cujhm  was  to  be  excufed  from  fuit  of  court  by  payment 

rf^d.  to  the  lordy  and  i  d.  to  the  ileward  by  copyholders  living  at 

'iiich  diftance^  and  fuch  excufe  to  be  for  a  year,  it  was  held  by  ally 

diat  tender  and  refofal  was  as  much  as  payment.    Vent-  167. 

Mich.  23  Car.  2.  B.  R.  Ifaac  ▼.  Ledgingham. 

6.  A  man  cannot  plead  a  tender  and  touts  temps  prtft  in  a 
^ieevUum  meruit,  becaufe  the  demand  is  entirely  unceriain ;  nor  . 
could  a  man  plead  tender  of  amends  in  bar  of  any  voluntary  tr^ 
ptffit  eit  common  law,  except  in  cafe  of  damagefebfanty  to  prevent  the 
impoimding  of  cattle,  until  the  ftatute  of  21  Jac.  i.  cap.  t6. 
Xid*  Raym.  Rep.  255.  Mich.  9  W.  3.  in  cafe  of  Giles  v.  Hartis. 

JPor  more  of  Tender  an  general,    fee  Condition)   lElcnt^ 
•     pWM^  %Wt  tmp  ^i^i  and  other  proper  tkle«. 
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%munfi. 


"Whether 
thefe  te- 
nures were 
Sniroduced 
here  by 
Will,  the 
Conqueror, 
or  were  in 


*    (A)     Tenures.     Antiquity. 

[!•  TN  the  efcuagc  and  roll  in  the  county  of  Dncoln  with  Ma- 
Jt  fter  Bradlhaw  in  the  Exchequer,  upon  a  voyage  into  Scot- 
land, anno  l  E.  3.  Rot.  17.  there  ^ is  comes  Albemarle  tenet  HtU- 
well  per  baroniam  de  domino  rege  in  capite  de  Conquejlu  ;  and  in  the 
fame  roll,  another  holds  of  fuch  who  holds  of  fuch  honor,  de 
Conquejlu ;  and  others  hold  of  fuch  an  one  who  holds  over  by  a 
ufe  her«  be-  Inights  fee^  8cc,  de  Conquejlu ^  and  fo  in  divers  other  rolls  of  it. 
mm  *^"ha8'  ^^^  always  it  is  faid  to  be  held  of  the  king  de  Conquejluj  and  not 
been^a  mat-  rf  any  Other.  But  it  is  there  many  times  faid,  that  .fuch  an 
ter  much  one  holds  of  the  king,  and  of  others  alfo^  de  *  antiquo  feoffor 
^IVmui       ^^^^0 :  and  of  others^  de  novo  feoff amento.   Quaere,  what  is  intended 

learned  men    thereby?] 

have  been 

engaged  in  t'^c  controverfy  \  but  it  fcems  that  the  greater  part  of  thofe  who  were  particulaxly  lcanw& 

in  matters  of  antiquity,  were  of  opinion  agreeably  to  Roll,  that  the  Conqueft  was  their  utmoft  zra. 

* '  Feodum  antiquum  is  that  which  has  been  in  feme  of  the  family  of  the  prefcnt  poflcffbr,  of  what- 
ever  kindred  they  were  of  the  father's  fide,  for  more  xban  4  defcents.  Feodum  fatemum<^  is  that 
'which  has  been  held  by  his  lineal  anccftors  to  the  4tb  degree,  as  avus  proavos,  abavus,  auvus.  And 
feodum  novumy  is  that  which  was  fixft  given  to  the  perfon  enjoying  it,  and  which  he  came  not  into  by 
fucceffion  to  his  father.     See  Spdm.  Glofl*.  220.  verbo  Feudum.  ■  Freigius  defeadls,  is  jnachin 

the  fame  words  with  Spelman. 

■f  Ancient  fee  is  where  tbe  feodary  and  his  anceftors  time  out  of  mind,  have  held  fuch  a  fee^  sndheie 
the  feodifts  place  a  medium  between  thefe  two,  viz.  paternal  fee  which  comes  by  four  dcgreu  of 
defcent,  and  they  define  that  to  be  the  ancient^  which  defcends  from  more.  Cowet*8  Inftxtiitet^  1^  2. 
tit.  3;.  f.  9* 

Dr.  Brady,  in  his  Introduction  to  Old  Engiiih  Hiftory,  187.  dtes  tbe  following  records,  then^  to 
explain  the  meaning  of  the  novum  and  vetus  feoliamentum,  viz. 

t[200j  . 

Carta  Albani  de  Hairun* 

Domino  fuo  excellentiffimo  Henrico  regi  Angliae  Albanus  de  Hairun»  veftre  excellentiae  nodfioo^ 
quod  ego,  in  Hertfordfcira  feodum  unius  milltls  de  veterl  fefamento^  de  vobis  principalitjer  teaeo^  it 
fluod  de  novo  fefameoto  nichil  habeo^  nee  militem  feofiatum  aliquem  habeo  valcte. 


Carta  Matth2ei  de  Gerardi-villa. 

Mttthvus  de  Gertrdi  villa  tenet  in  capite  de  domino  rege  feodum  unius  militis  de  TCteri 
ftttUvm  haiiet  xniliiem  fefamentum  [feoftatum  j  ncc  habet  aliquid  de  jioro. 


fcniiDfttto  K 


Carta  Willielmi  filii  Roberti. 

Kariflimo  domino  fuo  Henrico  regi  Angliae,  Willielmus  £Iius  Roberti  falntem  3  fciatisquod  devobis 
teneo  feodum  unius  militis  pauperrimum,  nee  aiium  in  eo  feodavi,  quia  vix  nuhl  fufficit,  ^  litc  tsttoit 
pater  meus.     Valete. 
And  pag.  18S.  adds,  that,  by  thefe  records  the  meaning  of  vetus  &  novtim  feoffamentam  it 
^parent.  ^  that  it  vas  called  fo  in  rtjptSi  tf  tim*  Qidy^  and  not  In  refpe&  of  the  origiaai  feodatMrii 


tucir  fub  fcttdattfles  or  tcoi&ti  Ia  capltc^  2kd  toMaoi  by  xQcInc  ccottrc  ia  niil^  imcc< 


or 
And 
ibid* 


r- 


Cenure.  too 

>bid.  'ptg«ii$*  cites  JaiM  Aoglorum,  fades  nova,  pag.  236,  5rc.  where  fpeaking  of  tetus  &  novum 
fcoffaroentiiai  that  author  fays,  that  the  old  feoffment  was  vt'  fuch  fees  as  were  granted  from  the  crux^'n^ 
and  that  the  new  feofi'ment  was  ot  fuch  fees  as  were  granted  by  the  tenants  in  cjpite  to  others  by  fub- 
inftodaiioos,  or  fuch  as  the  tenants  in  capirc  held  by  meftie  tenure;  the  DoAor  obferres,  that  the  word 
feoffroeat  is  derived  from  the  French  wazd  fiefment,  which  figniAes  infeoffing,  or  giving  of  a  fee,  and 
dut  from  the  word  fief,  a  fee  }  that  in  the  writings  of  the  feudilh,  we  find  vetus  feodum  &  novum, 
and  citci  Hoitoou  de  Feod.  difput.  c.  6*  coil.  819.  B.  that  an  old  fee  is  that  which  was  given  by  the 
flitdcceflbr  of  the  prefent  lord,  or  which  was  granted  to  the  predeceflbr  of  the  vaiTal ;  for -always  an  old 
fee  'is  fo  called.  In  refped  it  bath  defcended  or  gone  in  fucceffion ;  but  a  new  fee  is  that  which  is  given 
by  the  preient  lord  to  the  prefcnt  vaffal ;  and  again  in  hb.  2.  Feud.  tit.  3.  fedi.  That  is  called  a  new  iiee 
which  was  given  to  the  prefcnt  feudatory  ^  and  that  is  caibd  an  old  one,  which  was  given  by  his  parents 
or  nceftors. 

The  IntroduAion  to  the  Law  of  Tenures,  pag.  25.  (m)  as  to  the  antiquum  Sc  paternum,  cites 
Crag,  de  Jure  Feud.  fol.  6.  that  patcmum  five  antiquum  dicitur  id,  in  quo  quis  patri,  avo  aut  alicul 
majoram  fnccediL  And  quod  jure  fucceilionis  ad  aliquem  devolutum  Stry.  Exam.  Jur*  Feud*  cap.  3* 
0^9.  quicaoque  ex  fuperioribus  id  acquifivit.  Feud.  lib.  2.  tit.  5.  And  as  to  thenovujn,  quod  de  novo 
scqaifitum  futt  &  habet  initiuai  in  perfona  inveftiti,  nee  a  progenitorum  fucccfljjne  provenit,  cites 
ZaiSffs  in  nfas  Feud.  fol.  6.  Crag,  de  J  are  Feud.  fbl.  55.  Hanneton  de  Jure  Feud.  30*  and  Stry« 
£iaiD.  Jur.  Feud.  cap.  3.  Q^i2. 


(B)     What  Things  may  be  held. 

[l.    A  N  advonvfon  in  grofs  lies  in  tenure.     42  E,  3.  7.    i  H.  4.  In  q«*« 

"   I.  b.  21  E.  3.  5.  b.  admitted.     25  E.  3.  54.  admitted.  pTai^^^i^i^ 
Contra,  33  H.  6.  35.]  •  titled  him- 

felf  that  the 
advowfon  was  held  of  him  by  homage  and  fealty,  and  was  appropriated  m  mortmain,  and  it  is  not  con- 
trsdi^ed,  but  that  the  advowfon  well  lies  in  tenure,  and  it  was  brought  by  a  common  perfon  againft  an 
abbot.  .  Br.  Tenures,  pi.  15.  cites  21  £.3.  5.  And  fuch  a  cafe  the  fame  year,  fol.  29.  by  the 

Earlof  H.againft  the  Dean  and  Chapter  of  H.  and  was  of  an  advowfon  in  grofs,  and  counted  that  it 
was  held  of  bim,  and  that  it  was  aliened  in  mortmain,  ^nd  he  prefented  as  lord  immediate  within  the 
year,  nou.  And  tit.  Quare  Impedit,  73.  it  is  admitted,  that  advowfon  in  grofs  of  a  pro  voftry,  may 
well  be  held  in  cjpite,  and  thereby  the  king  ihall  have  the  prerogative  of  all  his  otlwr  lands  held  of 
others  \  and  in  another  quare  impedit  after  the  king  counted  that  the  advowfon  in  grofs  was  held  of  him^ 
and  made  title  by  dcfcenc  to  4  daughters,  and  that  the  yoaogeft  was  in  his  ward^  and  admitted  for  good  ; 
quod  nota.     Br.  Tenures,  pU  15.  cites  21  £.  3.  5. 

The  king  counted  of  advowfon  in  grofs  held  of  him,  and  that  the  tenant  died  without  heir,  by  which 
he  prefented,  and  well  \  quod  nota  of  advowfon  in  grofs  in  tenure.    Br.  Tei^uresy  pU  10.  cites  24  £.  3* 
■Br.  Quare  Impedit,  pi.  99.  cites  24  £•  3.  6q.  S.  C.  ^ 

In  qoare  impedit,  the  plaintiff  counted  that  J.  N.  held  of  him  certain  lands  and  advowfon  in  chivalry^ 
and  entitled  himlelf  to  the  prefenution  by  ward  of  the  heir,  &c.  and  the  other  made  bar.  And"*  fo  it 
feems  that  an  advowfon  lies  in  tenure.     Br.  Tenures,  pi.  i3.  cites  24  £.  3.  And  in  a  quare  im- 

pedit 14  H.  7«  6.  &  1 5  H.  7.  8.  it  is  agreed  that  the  advowfon  lies  in  tenure,  fcii.  advowfon  %obich 
toM  MfpenJant  to  a  manor ^  and  isffvered  cfur^  and  this  by  the  juftices,  and  that  a  common  perfon  may 
give  it  to  hold  of  him  \  but  quaere  inde,  and  where  he  ihall  diftrain  ;  for  if  he  can  have  no  means  to 
"come  to  the  tenure,  then  it  feems  that  the  advowfon  in  grofs  cannot  lie  in  tenure,' for  ceflavit  ic  praecipe 
qood  reddat,  dees  not  lie.     Br.  Tenures,  pi.  iS. See  pi.  7. 

Advowfon  may  lie  in  tenure.  As  where  manor  and  advowfon  are  held,  and  the  advowfon  is  made  in 
grofs,  the  advowfon  is  held  pro  particuia  \  per  Littleton  and  others  for  the  heft  opinion.  And  per  Da« 
Tcrs  and  Heuzft  [Hengton]  ccflavit  lies  of  advowfon,  and  in  writ  of  r/ght  of  advowfon  the  fummons 
ihaU  be  at  the  church  or  at  the  doors  thereof.  And  grand  cape  lies  in  it,  and  the  lord  may  diftr<iin  in  the 
glebe,  ftil.  the  beafti  of  the  patron,  but  not  the  bealh  of  the  incumbent  or  parfon.  Br.  Tenuresj  pi.  4* 
cites  33  H.  6.  34. 

Writ  of  right  of  ad'vvwjon  Jhall  Jupfffe  that  be  holdi  the  advowfon.  Bt»  Tenures,  pi.  18.  (bis) 
cives  14  H.^7.  26.  &  15  H.  7.  g,  ■  Se;  PI.  C.  498.  b.  499.  a.   in  the  cafe  of  Crendon  v.  the 

BiAop  of  Lincob.  ^f  201  1 

fa.  Land  held  foice  time  of  inemory  becomes  a  priory;  this  (hall 
not  deftroy  the  tenure.     42  E.  3.  7.] 

C3.  Land  ivhich  has  been  a  priory  time  out  of  mind y  &c.  may  be 
lurid.    42  E.  3.  7.] 


I 


V 


aoi  tltenttte. 

4*  Pi/chary  docs  •  not  lie  in  tenure ;  for  the  foil  may  be  to 
one  and  the  pifchary  to  another,  and  then  the  lord  cannot 
diftrain.    Br.  Tenures^  pL  75.  cites  3a  £•  3.  Fitzh.  Scire  FaciaSi 

100. 

5.  It  was  agreed  that  remainder  is  held,  and  by  efcheat  thereof 
the  feigniory  is  extinffc,  and  thejord  may  have  afiion  of  wafte, 
as  he  in  remainder  might  have  had  in  his  life,  Br.  Tenuresi 
pl.  1 07-  cites  3  H.  6.  I. 

6*  A(I\fe  of  certain  wax  and  cotton  to  make  a  taper  to  burn  in  the 
church  ofLahon  in  the  county  of  Eflex,  and  the  abbot  of  Stratford 
brought  thereof  aflife  for  tke  not  rendering  thereof,  and  it  was 
held  rent  fervice  and  a  good  tenure ;  and  yet  he  (hould  not  have 
thereof  any  profit  nor  avail,  and  becaufe  he  (hould  have  diftreft 
in  the  land  of  the  defendant,  therefore  tenure.  Br.  Tenures, 
pL  50.  cites  35  H.  6.  7. 

7.  In  quare  impedit,  it  was  faid,  that  mefnalty  lies  In  tenure  bj 

•  Stepl.  X.  a  mefne,  contra  of  an  *  advowfon;  for  this  is  appendant  to  the 

land  or  manor  to  which,  &c.  but  not  parcel.     So  of  comtnon^  and 

villein  regardant,  way^  courts,  leets,  waifs,  Jlrays,  &c.  for  tho/e  da 

t  All  the     'f^Qf  iig  In  tenure  unfefs  of  the  king;  for  he  +  may  diftrain  in  other 

ediuons  arc     i      j  ^  t  r  j         /      t_     ^i.  •    • 

(nepolc)       land.;  contra  of  a  common  perfon ;  quod  nota,  by  the  opmion 
cannot,  but   of  the  Court.     But  advowfon  lies  in  tenure,  per  Vavifor  and 
ipifprmted.    Davers,  contra  Townfcnd  and  Brian.    Br.  Tenures,  pl.  34.  oitci 
511,7.36, 


•«c(E)  [B.  2]     Of  what  Thing  to  another. 

See(G)pl.  [,i,]     [4.   jF   a  mefne  gives  the  inenalty  in  tail,   the  law  will 
TayJe^AT  crcatc  a  tenure  between  the  donee  and  dcxior, 

^,  I.  s«  c.  I  H.  4.  3.  b.] 


What  is 


C^*J     CJ^  '^  ^^^  i^^y  hold  land  of  2  manors^     17  £•  3.  13.] 
taken '  l-3*^    ^     '^^  *  "^^'^  [fcifcd  of  3  maffors]  might  before  the  fta- 

within  the  ^^^^  [make  feofiPment  to  another  in  fee]  and  fo  now  [fince  the 

yrotchcti  ftatutc,  make  feoffment]  in  tail,  [he]  may  give  parcel  of  one 

out'of  Ac  "^^'^^'^  ^"d  parcel  of  another  manor  to  hold  by  certain  ferviccs, 

YeaY.boolF  [»s  One  tenancy,]  and  the  fervicea  ihall  be  regardant  to  both  [alJJ 

to  make  the  thc  manors,     17  E,  3.  13,] 

SBeanmif 
tnore  clear. 

Br.Tenuresy  ^.  Where  a  man  holds  of  another  gf  his  manor  byfidi  to  his  miff^ 
V^E.Vlk'  *^d  the  lord  grants  the  mUlandfutt,  yet  the  heir  of  the  lord  fkaU 
Fitth.AfiUe  havithnftnty  if  hf  make/  a  new  mill;  for  the  tenure  is  to  the  ma- 
V^  ncT  of  the  grantor  or  to  his  perfon,  and  not  to  the  mill,  which 

i  io%  J  f^ii  remains  with  the  other  fervices.    Per  Herie.  Quare,  ?r.  Afc 
fife,  pL  453.  cites  31  £.  z,  ^  19  £.  2% 


t 


Cenute.  902 

I 

r 

(C)    What  Services  may  be  referved.    Againfi  the  '^^^ 

haw.  iw.^^ 

[i.  A  Man  may  hold  hj  marchet  [agreement]  that  ^ben  his 
**  ittttghter  orjifier  commits  fornication^  or  he  efpoufed  mtbout 
Uawofthe  krd^  that  he  Jball  pay  5/.  8i.  to  the  hrd;  for  he  may 
bind  him  to  it  by  his  own  agreement.  15  £•  3.  Aid.  33.  ad- 
mitted.] 

1.  A  man,  before  the  ftatute,  by  feoffment,  and  at  this  day,  Br.Tcmwef, 
by  gift  in  tail,  may  referve  tenure  to  make  a  beacon  or  to  make  m  ^^^^^^ 
bridge  at  B.  or  to  keep  the  cafih  ^  the  king  adjoining  to  the  fca ; 
and  this  is  good,  inafmuch  as  he  has  advantage  thereof,  hecauje  it 
is  fir  the  commonwealthy  and,  fo  he  had  advantage;  contra  if  he 
giTCS  land  to  one  to  give  rent  to  a  ftranger,  or  ♦  to  ride  along  *  ^''^l*!^ 
with  a  ftranger;  for  there  is  no  commonweal*    But  gift  of  land  "         '* 
to  find  a  chaplain  to  chaunt  in  a  certain  place  is  good  tenure ; 
becaufe  he  has  benefit  by  reafon  of  orizons.     11  H.  7.  I2.  b. 
pL  3*  per  f  ineuz. 

3.  A  refervation  of  things  which  He  only  in  prender.  or  ufage,  , 
cannot  make  a  tenure ;  and  therefore  if  a  man  feifed  of  land  and 
wood,  before  the  ftatute  of  quia  emptores  terrarum,  does  thereof 
enfeoff  a  ftranger,  and  after  ttvs  faid  ftatute  giw/  the  fame  lana 
and  wood  in  tail,  or  leafes  the  fame  for  life  unto  a  ftranger,  re^ 
ferving  unto  the  feoffor,  donor,  or  leflbr  common  Jbr  4  beq/ls  in  the 
fame  landy  and  to  fufier  the  feoffor,  donor,  or  leflbr  to  take  yearly 
in  the  fame  wood  3  loads  of  efiovers  for  fewel$  this  refervation  is 
void  to  make  any  tenure,  and  this  cannot  be  faid  a  refervation, 
becaufe  the  feoffor,  donor,  or  leflbr  cannot  take  profit  thereof 
but  only  by  his  own  aA,  and  a  man  cannot  dofermce  unto  bimfelfs 
and  therefore  fuch  refervation  is  void,  if  it  be  not  by  deed  in- 
dented, and  then  he  ftiall  take  the  fame  by  way  of  grant  of  the 
feoffee,  donee,  or  leffee.    Perk.  f.  702. 

(D)     In  what  Cafes  it  may  be  created  by  exprefs  See(E). 
Words.     Of  what  "Thing  by  the  King. 

\l.  'T^HE  king  may  grant  laisfeefarm  of  a  vill,  and  reienre  a  S.  P,  Aii4 
^    .*    ^^"^^    "^  ^  3-  45-    I  H.  4.  3.  b.    44  Aff.  22.  by  all  ^}^^^ 

the  JUftlCeS.]  in  all  other 

lands  of  die  • 
fai^  for  fttch  things  as  he  refehret  upon  the  cenure  of  the  rent.    Cuntra  of  i  common  perfoo*    Brooke 
lays,  sad  fo  fee  that  the  king  may  referve  tenure  upon  a  rent  which  doci  not  lie  in  lennre*     But  it  was 
fiud,  that  if  a  comnion  peri<M  gives  his  feigniory  to  hold  of  him,  this  is  good  j  but  the  Ia»d  of  tenant  ihall 
»ot  be  charged  Mth  diftsii^t  unleft  the  heafts  of  the  grantee  [grantor]  come  there,  by  the  beftopinioa. 
Br.  Tcnaies,  pL  7.  citmj^  £.  3.  35. 

[t.  The  king  may  gr^nt  f  a  rent  to  be  held  of  him,  and  this  t  S.P.  Aal 
fliaU  be  a  good  tenure.    %  10  H.  6.  12.]  ^if^^^^ 

vithont  li^ce,  the  king  may  fcife.    Br.  Tenures,  pL  93.  cit:3  3  £.  }»  Fitsh*  Avowiy,  yjib 
X  Br.  Tennicsy  pk.  98.  citca  S.  C* 
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[3.  And  the  king  may  grant  this  fdgniory  over^  and  the  rat 
Jhall  he  held  of  the  grantee*     lo  H.  6.  12.] 

[4.  The  king  may  grant  a  feigntory  over  to  hold  by  certain  fer- 
vices  of  him.] 

5,  Where  the  ling  gives  hnd^  and  referves  fome  tenure  infprialy 
the  tenure  fhall  be  fuch  as  it  is  referved^  be  it  focage  or  other- 

,  wife.  And  if  he  grants  land,  and  referves  nothing,  nor  fpcaks  of 
any  thing,  in  this  cafe  the  grantee  fliwll  hold  in  chivalry  for  the 
non-certainty ;  quod  non  negatur.  Br.  Tenures,  pi.  3.  (bis)  cites 
33  H.6.  7. 

6.  Archbilhop  of  C.  was  feifed  of  the  manor  and  boroBgh  of 
S.  in  right  of  his  bifhopric,  and  the  prior  of  M.  was  feifed  of 
a  houfe  held  of  the  faid  archbiihop,  as  of  his  faid  manor,  &c. 
Afterwards  in  30  H.  8.  the  archbifhop  gave  the  faid  manor  and 
borough,  witTi  confirmation  of  the  dean  and  chapter,  to  the  king. 
Then  the  faid  prior  furrendered,  and  fo  the  king  was  feifed  of 
the  manor  and  borough,  and  likewife  of  the  faid  houfe.    The 
king  by  letters  patents  gave  the  houfe  and  other  lands  to  J,  S* 
and  T.  S.  in  fee,  tencnd*  in  Ubero  burgagio  per  fidelitatem  tantum 
(sf  non  in  capite,  pro  omnibus  fcrviciis  is*  dematidis.     Afterwards 
E.  6,  gave  the  manor  and  borough  to  the  mayor  and  common- 
alty of  London.      J.  S.  and  T.  S.  convey  the  houfe  to  W.  io 
fee.     W.  died  without  heir.     The  que  (lion  was,  what  tenure 
was  referved  by  the  words  and  grant  by  H.  8.   to  J.  S.  and 
T.  S.  ?     It  w^as  faid,  it  could  not  be  a  tenure  in  burgage^  becaufe 
no  rent  is  referved,  aceording  to  Litt,  f.  162,  163,   164.      And 
Arfderfon  Ch.  J.  at  the  firft  ftrongly  infifted  upon  it.     Another 
matter  was,  that  one  tenure  only  is  referved  for  all  the  lands  and 
tenements  j  fo  that,  (hould  the  tenure  referved  be  adjudged  to 
be  burgage,  then  lands  at  the  common  law  out  of  boroughs 
ihould  be  held  in  burgage;  befides,  a  tenure  in  burgage  cannot 
be  created  without  thefe  words,  ///  de  burgagio:  and  to  that  pur- 
pofe  Shute  J.  agreed.     4  Le.  207.  pi.  333.  Mich.  32  £liz.  B.  R, 
Waite  v.  Coopen 


(E)     Tenure  created  by  exprefs  Words.     Of  what 

Thing.     By  common  P  erf  on. 

f  I.      A  Seigni»ry  may  be  granted  at  the  common  fa*iv  by  a  com- 
-^    mon  perfon,  referving  a  tenure  Jbr  the  poffibility  of  dif' 
trefs  by  the  efAeat  of  the  tenancy,     44  Aff.  22.  Quxre.] 

[2.  {^o\\i  vu'fnali'j  be  given  in  fatly  a  tenure  may  be  referved  of 
it  for  the  pofribiiity  of  the  diitrefs  by  the  efcheat  of  the  tenancy. 
I  H.  4.  r.  b.] 

[3.  S<?  if  a  man  holds  a  manor  by  certain  Jirvices^  tho/e  fervicej 
maybe  granted  (it  feems  it  is  intended  in  tail)  to  hold  bycertaia 
f'nvi^vS.     Dubitatur.   14  H.  6.  24.] 
Br. Tenures,       [^^,  A  corr.mo]^!  perfon  cannot  grant  a  rent  to  be  held  of  him. 

pl.  105.  lays,    j^x;,6.   12] 

;-.  a,  Ar.o.ij  the  suv/.ons  of  dcncai,  that  rmt  Wts  in  tenurr,  and  ivrit  of  Jtfeheat  Ret  theretf, 

fipp9/»i 
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Jnfp^ieX  ^  '^  '^  ^^'^'  ^^*  *"^  ^  ^^^  ^"^^  ''  ^^^^  '^^  Ml^  <]t}od  DOta;  therefore  quaeic 
of  this  boojc.  And  in  the  addiuuns  of  cje^onc  cuftodiae,  there  it  is  faid  that  writ  of  ejc&ione 
4CiUlodjr  lies  of  rent,  13  £.  3.  But  Pam.  and  Trew.  held,  that  rent  does  not  lie  in  tenure; 
and  U>  IS  the  law,  unlefs  of  the  king^  as  it  feems.  ■  And    Br.  Intniilon,    pi*  8.    cite« 

II  H.  4f  82.  and  fajt,  that  rent  does  not  Ke  in  tenuic ;  per  Norton  At%%  But  per  Hank,  if  there  b« 
Jord,  mefne,  and  tcnanr,  and  the  mrfne  di«S)  and  a  frangtr  gets  the  renty  the  lord  ihall  haw  writ  o£ 
ward,  fuppcfing  the  ivnc  to  be  held  of  him ;  and  if  the  mefne  dies  ivitbcut  beity  he  (haU  have  tifrit  9f 
f/^i^<Jfffi'ppJ*ng  fie  rent  t9  be  held*  Per  Hill,  it  may  be  that  he/haJl  have  fuch  w^it,  but  in  tbecwnt 
btfrjii  atclarf  that  the  land  is  held  by  the  rent  \  and  in  your  cafe  if  he  demands  the  ward,  he  ftall  fay 
trrram  roin  tenuit.  Sec.  without  faying  any  thing  of  the  rent;  and  by  him  this  default  in  the  count 
psll^^te  the  ttboU  cMut  and  the  tuboie  vjricy  becaufe  it  comes  by  his  own  fhewing  j  and  cites  Mich* 
19  £.  3.  Ficxb.  tit.  *  Card.  40*  to  the  fame  purpofe;  and  fo,  he  fays,  it  feems  that  it  iball  abate.  ■ 
Br.  Hcbeaty  pi.  7,  cites  S.  C.  Br.  Tenures,  pi.  14.  cites  S.  C«  *  r  204  1 

5.  If  a  man  be  feifed  of  a  manor  in  fee,  in  which  manor  there 
is  a  mill  for  the  grinding  of  wheat  and  other  grain,  and  before 
the  ftatute  of  quia  emptores  terrarum  he  does  infcofF  certain  te- 
nants of  the  manor  of  parcel  of  the  manor,  doing  fuit  at  bis  mill^ 
this  is  a  good  tenure  by  the  word  (doing).  Perk.  f.  638.  cites 
9  Afl".  24.  &  M.  9  E.  3.  35. 

6.  A  man  may  hold  of  J,  W,  as  of  bis  manor^  but  not  as  of  his 
bcufe,    Br.  Tenures,  pi.  47.  cites  8  H.  4.  i.  per  Gafcoigne. 

7.  And  a  man  may  hold  of  the  king,  or  of  a  common  perfon, 
as  of  his  perfon;  and  fo  is  2  H.  4.  3.  quod  nota  bene;  for  it 
is  good  law.  Br.  Tenures,  pi.  47.  cites  8  H.  4.  i.  per  Gaf- 
coigne. 

8.  If  a  man  had  given  land  to  an  abbot  or  prior  in  fee  before 
the  ilatute  of  quia  emptores  terrarum^  to  find  a  lamp^  &c.  this  is 
a  tenurcj  as  appears  in  a  cefiavit.  Br.  Tenures,  pi.  62*  cites 
45  £•  3.  15, 

9.  Avowry  made  for  tenure  of  10  acres  of  land  for  fuit  to  the 
leet  of  the  defendant.  And  per  Fineux  Ch.  J.  a  man  may  hold 
by  f\ut  to  the  leet,  and  to  be  crier  at  the  leet^  or  to  be  coUeEtor  of 
^amerctments  of  the  leet^  or  to  repair  a  bridge,  high'-way,  or  the  like^ 
er  to  kfep  a  beacon  for  fear  of  enemies,  or  the  like*  fir.  Tenures^ 
pi.  35.  cites  12  H.  7.  18. 

10.  The  ling  may  licence  the  tenant  to  give  in  tail  to  hold  of  him" 
felf  and  fo,  to  make  feoffment  to  hold  of  himfeif  and  the  king; 
and  other  lords  may  Itcenfe  the  tenant  paravail  to  make  feoffment  in  fee 
to  bold  of  himfeif 4  and  this  notwitbfanding  theflatUte  of  quia  empto^ 
res  terrarum ;  for  this  was  made  in  advantage  of  them,  and  there- 
fore they  may  difpcnfe  with  itj  per  Fitzherbert  J.  Br,  Tenures, 
pL  2.  cites  27  H.  8.  26. 


(F)    Of  whom  [a  Man]  fhall  hold  by  Creation  f  of  \J^Jj,^ 
the  King  for  othersl.     At  Common  Law.  ~' '« ^'/'^r 

ll.   jyEFORE  ^ia  emptores  terrarum.  If  the  tenant  had  made  ^S?**'?^* 

feoffment  tnfee^  the  feoffee  Ihould  hold  of  his  feoffor  and  fg^.citct* 
fiU  of  the  lord  paramount^     4  H.  6,  20.    J  3  Aff.  8.  contra  33  E.  3.  S.c. 

Annuity,    ca.l  Br.Tenoret, 

••  C  accordio^j,  o^^  In  the  grut  no  mentioa  wat  made  of  vrhom  he  ihouU  hoId.«w»Br.  Tenures* 
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pi.  SI.  cites  4  H.  6.  SO*  S«  P«  per  Cottifiiiorr.  Btit  if  he  had  Cud  tenendttin  dc  capitaC  dofuoo^  h 
Aoold  hold  of  the  chief  lord. 

If  he  had  made  the  fiMffinent  generaUy  wichoat  reienratioii  of  any  tenure,  the  feofite  flioold  htm 
holden  of  the  feoffor,  aa  he  held  qftr ;  for  example,  if  he  had  bolden  by  knights  (ervice,  the  feoffee,  by 
•rcacion  of  law,  had  holden  by  knighti  lervice  of  (the  feoffor,  in  refped  of  the  teouie  orer  by  bin* 
and  iherefoire,  ijf  the  lord  bad  confirm  d  the  ^aie  of  tbefeoffbr,  ? is.  the  mefoe  I9  Md  ^fialtj  nly  (wbicb 
was  focage)  die  tenare  between  the  tenant  and  the  Mottor  ihould  be  focage  alfo  ;  becaofe  it  tturt 
trtA$td  ^  Igwfilhws  the  umure^  in  rejftff  fvbtreofif  vfSM  cnaud*     %  Inft.  50  z*  • 

[2.  [-Bo/]  if  fffiant  in  tail  mates  feoffment  in  fee^  feoStc  (hall 
hold  of  the  lord  paramount^  and  not  ot  the  donor.  48  £•  3. 9.  b« 
4  HTci.] 

[3.  &o\l  tenant  in  tail  leaf e  fir  life^  which  is  a  difcontinuance, 
by  which  he  has  a  reverfion  in  fee,  he  (hall  hold  of  the  lord  p^ 
[  205  ]  ramount.     4  H.  6.  21.  quaere,] 

Where  there  [4.  \i  ftnce  [the  ftatute  ife]  donis^  the  tenant  gives  in  tail  the 
^^hcbi*  donee  fliall  hold  of  the  donor,  and  not  of  the  lord  paramount 
w#/i7,  or '"  4  H.  6.  20,  21.  b.  adjudged.     3  Aff.  8.  Dub.] 

otherwife, 

and  the  tmant  iifftffff  N*  w£o  grvis  to  the  Jim  of  the  tenant  m  tail,  ttntndmm  de  ea^aR  dammi  and  tbr 
dmut  dies,  the  inue  ihall  hold  it  of  hti  donor,  and  he  over  of  the  lord,  but  the  iffuc  in  tail,  nor  die  tawr 
in  Uil  fliall  not  bold  of  the  lord  Immediately ;  per  Danby  Ch.  J.  clearly ;  quod  nota,  and  fo  is  4  H.  6. 
But  Littleton  made  a  dovbt,  becaufe  no  notice  waa  given  10  the  lord  of  the  feoffment.  Br.  Teauic^ 
pL  37*  cites  ftE.4.  6. 

Where  [^,  So  if  the  tenant  of  the  king  gives  in  tail,  the  don^  fliall 

kUTI^!^  hold  of  the  donor»  and  not  of  the  king.  4  H.  6.  22*  b.  ad« 
Mt/,theiMr^  judged. J 

$a  ukt  tha  tenant  hi  tail  for  bis  tenant  or  the  domr^  and  this  as  well  before  licence  aa  after  licence,  fer  the 
licence  of  alienation  is  a  pardon  for  the  trefpafi,  but  this  is  no  concluiion  to  the  king  )  but  if  he  taka 
the  one  for  his  tenant,  as  by  the  ward  of  the  heir  of  the  one,  or  the  like,  he  &nU  not  have  (he  other 
alber ;  for  he  has  determined  his  elc^on }  per  Fitsherbert  J.  But  fee  contra  4  H.  6*  20*  per  JedkioBb 
Ir.  Teooresa  pL  i.  cites  17  H.  S.  26. 

[6»  If  before  quia  tmptores  a  man  had  aliened  in  fig  ij  deeJ^  n^ 
ferving  a  rent,  this  ihould  create  a  tenure  without  cloubt.  Contra^ 
33  E.  3.  Annuity^  52.]' 

[7.  [&]  if  before  quia  emptores  terrarum  a  man  had  aliened  m 
fee  referving  a  tenure  to  bis  heirs,  this  had  been  a  void  refenratioRi 
and  by  creation  of  the  law  he  ihall  hold  of  him  as  he  holds  over. 
Go.  Litt.  99.  b.] 

8.  In  aiEfe  [it  was  faid]  for  clear  law,  that  where  city^  torougif 
%r  vill,  is  leafed  to  the  mayor,  hurgefs,  lie.  in  feefarm,  thofe  wno 
hold  burgages  or  land  therein  hold  them  immediately  of  the  mmot, 
burgefs,  and  corporation,  and  not  of  the  king  immediately.  Br.  Te- 
nuresy  pi.  57*  cites  49  £•  3. 

9.  It  is  a  law  ordained,  that  if  a  man  aRens  in  mortmain,  and 
the  kingfeifes  and  grant:  it  over;  this  fiall  be  held  of  the  clnrfhrds. 
Br.  Tenure;,  pL  3.  (bis)  cites  33  H.  6.  7. 

10.  When  a  man  mzAz  feoffment  of  parcel  ^his  manor  before  the 
flatute  to  hold  of  him,  this  was  intended  to  iSld  of  the  manor,  and 

mt  of  his  perfon  ingrofes  quod  nota.     Br.  Arowry,  pL  60.  citci 
%2  H.  6.  50. 

11.  If  before  the  ftatute  of  qwia  emptores  terrarum,  diere 

had  been  father  and  %  daughtersy  and  the  father^  being  fnfed  tf 

one 


r 


Wi  acre  of  land,  enfeoff  thereof  his  elJeft  daughter  to  hold  of  him 
and  hu  heirs  hy  fealty  and  I2d,  and  the  father  dies,  and  the 
fiigfuorj  defcends  unto  the  two  daughters  t  now  the  eldeft  daugh- 
ter /ball  hold  of  her  younger  fifter  by  fealty  and  6d.     Perk. 

12.  If  a  nuin  feifed  of  land  in  fee  in  right  of  his  wife,  and  be-  jfnJift^e 
fore  the  ftatutc  of  quia  emptorcs  terrarum,    the  hufband  alone  ^^/^f/ 
mfeafs  a  ftranger,  without  faying  more,  the  feoffee  fhall  hold  of  joimdin 
the  hufband  by  fuch  ferviccs  as  the  hufband  and  his  wife  held  ^^^  ^^' 
OTcr ',  for  the  hufband  alone  did  not  hold  over.     But  if  the  ^^idlfth* 
hujband  and  wife  had  joined  in  the  feoffment,  to  hold  of  the  huf  wife  with- 
tand,  thcfe  words  (to  hold  of  the  hufband)  arc  void.    And  the  ®"'.  °*^, 
ieoSkc  fhall  hold  of  the  hufband  and  wife  by  fuch  fervices  as  feo'^'ihaii 
they  held  over ;  fo  that  if  the  hufband  dies,  and  the  wife  after  his  bold  of  the 
death  accepts  of  the  fervices  from  the  feoffee,  fhe  fhail  not  avoid  Jj^*«nJ*n^ 
the  feoffinent  in  a  cui  in  vita.     Perk.  f.  660.  tb^  if  the 

%vife  JitSf 
the  fiaffee/ktff  Md  of  the  bujtand  until  tbefecfmtni  he  avoided  iy  the  heir  of  the  wi/e  ia  a  cui  in  ▼ita» 
fcc.  and  thea  the  heir  iball  hold  of  the  lord  paramount.    Perk.  f.  66o. 

^G)    What  Tenure  tjje  Law  will  create  without  exr  I  206  ] 

pre/s  Re/ervation. 

[i.    JpEOF^EE  before  quia  emptores  fhould  hold  by  the  fame  And  to 
^  fervices  as  feoffor  held  over.     45  E.  3.   15.  b.   3  H,  6.  1 1.  ^^^^ 

Co.  Litt*  99.  b.3  the  feoffee; 

bat  if  the 
Ibotfbr  himftif  holdf  over  by  kaightt  ierrice  during  bis  life  and  no  longer,  and  that  aAer  his  death  hit 
bars  ikall  hold  by  fealty  only^'or  by  other  ferrices,  now  the  feoffee  and  his  hdrs  ihall  hold  of  the  feoffor 
tnd  bis  bars  by  like  fervicet>  mutatis  mutandis.     Perk.  f.  #98.  ' 

ti.  \Sd]  feoffee  of  part,  before  the  flatute,  Ihould  hold  by  the  if  before 
fame  fervices  as  feofibr,  &c.     3  H.  6.  1 1.]  '^S""^ 

—ptuici  taianuBy  there  were  %  johUettsntt  of  lands  or  honfes  in  fee,  which  they  held  ly  fealty,  and  %  r. 
raf,  sr  br  ftalty  and  a  ^fi>  >nd  chey  eafeeff  a  firanger  of  the  lands  or  houfes  to  bold  of  one  oftbem  by 
ftaky  ami  11  ^/.k}  the  feoffee  fbould  hold  the  moiety  of  him  by  fiealty  and  iid.  bccaufe  by  the  feolN 
ment  be  did  depart  but  with  a  moiety  in  right»  and  yet  be  Iball  have  the  whole  rent  which  is  refared, 
ootwithftanding  diat  it  be  a  fetembie  rent,  becaufe  it  is  rererred  only  to  him,  and  he  may  welt  refervc 
die  bmt  onto  bim  alone,  notwithftanding  that  he  joined  in  feoffment  ^rith  his  companion,  &c.  And 
tlse  feolibe  ftill  bold  the  other  moiety  of  the  other  jointenant  (to  whom  the  referration  was  not  made) 
by  linilty,  and  la  d.  rent,  and  he  and  his  companion  ffiall  hold  together  ^  whole  land  over  by  2  u  be- 
^aSt  tben  die  rent  is  fisverable,  and  if  they  themfelves  hoM  the  fame  land  o?er  by  a  borfe,  then  it  ie 
MA,  dutdie  teffiae  fhall  bold  the  iiune  moiety  of  him  by  fealty  and  a  horfe.  Tamrn  qosere,  becanie 
be  wan  party  onto  the  referration  made  unto  his  companion,  fte.  But  if  the  joinlenanti  had  enfeoffed 
0jlrsagir  to  bold  botb  oftbem^  or  of  one  of  them,  and  expreffed  no  firvkes^  they  are  void  words,  and  the 
fibthc  ihdl  hoU  of  thon  as  they  field  over.    Perk.  f.  652. 

(3.  t&]  if  before  quia  cn^ptores,  the  tenant  hy  knight  fersfna  Fortbete- 
grantid  the  land  tenendum  per  \d.  for*  all  fervices,  i^  faciendo  capi'  ^^^^^ 
^alibus  domims  feodt  dtfnto  fervitia  pro  preedi^o,  diough  by  the  iirft  f^ice  to    ' 
^ronb  he  (hould  hold  without  more  words  by  fpcage,  yet  by  the  ^  «hier 
laft  words  he  (hould  hold  }?j  fuch  fervices  a$  he  held  over.  {jYmfdf^^but 
49  £.3.  II.   Curia.3  for  the 'co. 

>  nufor,  [of 

fiit  by  wbkh  the^irant  was  made,!  wb«  ii  his  m«fof,  ind  fo  he  holds  ef  the  mcfne  immediately  by 

( 

I 

I 
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thok  fervices ;  and  therefore  the  iflue  taken  wai,  whether  the  mcfnc  held  over  of  the  lord  paitmoiot  la 
chi^al/y,  or  in  focagc,  and  not  whether  the  tenant  [plaintiff]  held  of  the  defendant  hi«  melhe,  in  chi- 
valry or  in  focage ;  quod  noU.  And  per  Perfey,  by  thii  tenure,  viz.  facicnd'  fcrvitta  deblta  capitali  do- 
mino, &c.  he  /hall  pay  the  rent,  Uc.  to  him  for  the  mefne,  but  fhall  not  do  homage,  fealty,  tec 
which  are  fervices  corporal  j  for  thofe  ihaU  be  done  by  the  mcfnc  himfclf.  Note  the  di?erfity.  Br. 
Tenure,  pi.  lo.  cites  49  £.  3.  10. 

Perk.  f.  635.  S.  P.  of  a  fine  by  grant  and  render,  and  faya,  that  in  this  cafe  the  conufee  faoldi 
of  the  conufor  by  knight  fervice,  notwithftanding  that  he  exprefsly  fays  that  he  ihail  do  the  fcr?ica 
capiulibus  dominis ;  for  by  thefe  words  in  this  cafe  he  (hall  not  hold  de  capitali  domino,  becaufe  dine 
♦  IS  a  tenure  before  expreffcd  in  the  finej  viz.  by  thefe  words,  reddendum  inde  ad  Teftum,  &c.  which 
words  make  a  tenure  of  the  conufor  ;  fo  that  if  be  fliall  hold  de  capiuli  domino,  then  he  ihall  hildthe 
land  of  two  feveral  lords,  which  the  law  will  not  fuffcr  in  this  cafe.  But  if  thefe  words  were  not  in  the 
note  of  the  fine,  viz.  reddendum  inde  ad  feftum,  viz.  annuatim,  &c.  pro  omnibus  fcrviciib  fc  ulailbusi 
demandis,  then  by  the  other  words  the  conufee  ought  to  hold  of  the  lord  paramount  by  the  like  fenica 
as  the  conufot  held,  &c«    * 

* [ ao7  ] 

i^\a!s'p        '•^*  ^^  ^  tenant  gives  in  tail,  donee  fhall  hold  by  the  fame  fer- 

— Litt.f.19!  ^^^^^  *s  donor  holds  over,      i  H.  4.  2.   4  H-  6.  20.  adjudged; 

s.  P.  that    for  donor  has  the  ward  of  the  donee.  Co.  Litt.  23.] 

donee  (hall  '^ 

JHwd  by  the  fame  fervices  as  donor  docs  to  his  next  lord  paramount,  except  the  donees  infrankwunitfe^ 
who  fliall  hold  quietly  from  all  manner  of  fervices,  unlefs  from  fealty,  till  the  ^.th  degree  paft,  and  tha 
the  ifliic  (hall  hold  of  the  donor,  or  his  heira,  as  they  hold  over.  — —  And  Coke  in  his  comment, 
pag.  23.  fays,  the  reafon  is,  that  when  by  conftruflion  of  the  ftatute  of  W.  2.  there  was  yreverfioa 
Kttled  in  the  donor,  by  realbn  of  the  donee's  having  an  eftatc  of  inheritance,  the  judges  refolvcd  that  he 
ihould  hold  of  his  donor,  as  his  donor  held  over  j  as  if  the  tenant  had  made  a  feoffment  in  fee  at  the  com- 
mon law,  the  feoffee  ihould  have  holden  of  the  feoffor  as  he  held  over ;  and  before  the  ftatMte  of  W.  1. 
the  donee  had  holden  of  the  donor  as  of  his  perfon,  and  now  of  •  him  as  of  his  revcrfion  ;  but  if  a  mai 
makes  af  leaf e fir  life^  or  years,  andrtferves  notbingy  be  fliall  have  fealty  only,  and  no  rent,  thooghthe 
Itghr  holds  over  by  rent,  &c.^  And  this  that  Littleton  fays  is  regularly  true,  if  tho  dcnor  makes  no 
ipecial  leferratjon  ^  for  then  the  fpeciai  refenatioo  excludei  the  tenure  which  the  law  woiil4 
Create. 

t  Co.  titt.    143.  a.  S.  P. 

If  ^e  gives  the  tenancy  in  uil  tenendum  de  capitalibui  dominis,  this  tenendum  is  void,  becaufe  that 
the  law  has  made  a  tenure  betwixt  the  donor  and  the  donee,  &c.  And  then  if  the  tenendum  ftouy  he 
good,  hefliouldhold  the  fame  land  of  a  lords,  which  the  law  wiU  not  fufferj  if  not,  that  it  be  by 
matter  of  condufion,  &c.  Perk.  f.  637. %  inft.-  505.  S.  P.^* 

L«d,.mefiic,       r^^  g^  j£  ^  ^r^^    -^  ^j^    mefnaltv  in  tail,  the  donee  (hall 

and  tenant      1     ^-r    ri-i       i«.*r.  ii^i  tt  i<. 

were,  the      "^^^  oi  mm  by  the  fame  fervices  as  he  holds  over*     I  xl.  4. 3.  p.] 

mcfnc  acknowledged  by  fine  furrcnder  to  hold  in  tail  by  id.  and  rendering  to  the  lord  the  fervices  doe. 
And  by  fome,  the  tenant  fliall  hold  of  the  conufor,  and  fliall  not  render  the  fervices,  but  only  for  the  co- 
nufor, and  not  for  himfclf  5  Quaere.     Br.  Tenures,  pi.  51.  cites 21  E.  3.  49. 

3h*  dl^M  ^^'  i^^^']  if  ^^"o^t  by  grand  ferjeanty  of  the  king  gives  in  tail,  the 
ihall  not  doiree,  though  he  cannot  hold  by  grand  ferjeanty,  yet  he  fliall 
hold  by        hold  by  knight  fervice,  becaufe  it  was  included  in  grand  feneanty. 

grand  fer-       Co.  Litt.  23.] 

jeantyia,  be-  ^  -• 

caufeno  man  can  hold  by  grand  ferjeanty  but  of  the  king  only ;  and  therefore  fince  grand  fojeanty  iop 

dudes  knight  fervice,  he  Ihall  in  thiscaii;  hold  of  the  donor  by  knight  fervice.     Co,  Litt;  23.  a. 

Br.Tenures,  [^.  If  there  be  lordy  mefne,  and  tenantry  knight  fervice,  and  the 
S.'a  i^r**  /(?r//  releafes  to  the  mefne  to  hold  in  focage,  the  law  will  alter  the 
Perfey,         tenurc  of  thc  tenant  \   for  he  alfo  fliall  hold  in  focage  [only]. 

quodBelk.      4ftE.  3.   10.   b.l 

omninocon-    "^^         -^  ^ 

ceflit*-  So  if  thc  mefne  releafes  to  the  tenant,  the  tenant  fliaU  hold  ^  eadem  ibiritia  &  confoe« 

tudlnes,  as  ths  mcfnc  did,     2  Inil.  502. 

As  if  thc  [8.  If  there  be  lord,  mefne y  and  tenant  I y  fever al  fervices,  and  the 

by"4d  Mid*   tenant  gives  in  tcJl,  and  after  the  donor  du :  luithnU  ijfue^  by  which 

^-  •     hi» 
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hisTCVcrfion  efchcats  to  the  mcfne;  in  this  cafe  the  donee  Ihall  themefneby 
hold  as  the  mefne  holds  over,  and  not  as  the  donor  held,  becaufe  tj,*/^^^j 
the  mefnalty  is  now  extinft.     Co.  Litt.  23.]'  .  gives  in  tail 

withoat  re- 
farlog  Mmj  thing;  fo  tbtt  he  [the  l^onee]  holds  by  4d.  in  refpeft  of  the  tenure  over,  and  after 
the  reverfion  cfcheats,  now  donee  fhaJl  hold  by  ixd.  For  the  mefnalty,  which  was  4d.  is  ex« 
tin£t,  and  the  law  referved  the  tenure  upon  tbc  gift  in  tail,  in  refpefl  of  the  mefnalty ;  and  whea 
the  mefnalcy  it  extind,  the  former  rent  between  the  donor  and  donee  is  extind  alfo ;  and  then  by  the^ 
Cune  reafon  that  the  donee  /hall  take  advantage,  if  the  donor  by  releafe  or  confirmation  had  holdea 
by  lelTer  fervices,  by  the  fame  reafon  he  ihail  be  prejudiced  when  he  holds  by  greater  fervices*  C«. 
Utt»  23.  a. 

[9.  If  a  man  feifed  in  fee  in  right  of  his  feme^  tenant  by  knight  Ca  Litt  23,  - 
yirw/,  ^iw  it  in  iaily   it  feems  that  the  donee  fhall  hold  this  don2  aST 
of  him  by  knight  fervice  5  for  till  the  feme,  or  her  heir,  purges  not  hold  of 
the  difcontinuance,  the  baron  and  his  heirs  fhall  hold  it  of  the  ^«  *»^»« 
lord  paramount  by  knight  fervice.     Contra,  Co.  Litt.  23.]  fen![«^be. 

caofe  bis  wife  held  the  land,  and  the  baron  had  nothing  but  in  her  right;  and  in  that  cale  the  baion  iu4 
gained  a  reverfion  by  wrong ;  and  therefore  fuch  a  donee  ihall  do  fealty  only. 

If  hulband  fejfed  of  land  in  right  of  his  wife,  makes  a  feoffment  in  fee,  the  feoffee  ihall  Hold  as  the 
wife  fceid;  for  the  hufband  had  nothing  but  in  her  right,     z  Inft.  502* 

[10.  li  tenant  hy  knight  fervice  makes  gift  in  tail^  referving  fealty 
and  rentf  the  donee  fhall  hold  in  focage  by  fealty  and  rent. 
Co.  Litt.  23.3 

11.  It  feems,.  that  if  a  man  gives  /and pro  homagio  Isffervitiis  to 
7.  N.  rendering  6d»  that  he  Jhall  render  6d.  andfealiyy  but  not 
homage:  for  this  does  not  come  in  reddendo.    Br. Tenures,  pi.  78.    C  2c8  3 
cites  28  E.  3.  Fitzh.  Avowry,  141.     Brooke  fays,  quod  quaere  5 

for  it  is  not  fo  faid  there. 

12.  If  2  jointenants  were  of  land,  and  before  the  flatute  of 
quia  emptores  terrarum  one  of  them  infeojfs  a  flranger  of  what 
thereof  belongs  linto  him,  tvithout  referving  any  things  the  feoffee 
fhall  hold  of  his  feoffor,  by  the  moiety  of  the  fervices  by  which 
the  feoffor  aad  his  joint  companion  held  over,  if  they  held  over 
by  feveral  fervices,  &c.  And  notwithftandiflg  this  feoffment 
the  feoffor,  and  he,  who  was  his  joint  companion,  fhall  hold 
the  fame  land  over  of  their  lord  as  they  held  before,  fo  as  the 
avowry  of  the  lord  is  not  altered  by  tins  feofiinent.   Perk.  f.  653^ 

(H)    What  Tenure  the  Law  will  create  upon  jEx- 

tinguijhment  of  the  Tenure. 

[i.  iF  a  mefnalty  comes  by  ef cheat  to  the  lord^  the  feigniory  is  ex- 
*  tin£t,  and  yet  the  lord  fliail  hold  by  the  fame  fervices  as 
he  held  before.     Co.  Litt  99.  b.] 

a.  If  there  are  krdy  three  daughters  mefnesy  and  tenant^   and 

tvM  of  the  daughter^  releafe  to  the  tenant  or  pur  chafe  of  the  tenant ^ 

there  they  two  holS  two  parts  of  the  lord  paramount  by  extinguiih- 

mcnt  of  the  mefnalty,  and  the  third  part  of  the  other  fitter  5  fo 

that  the  lord  fkj|ill  make  feveial  avowries,  and  fliall  have  feveial 

ja£tionsi  and  V^^  ^^^^  ^t  *^^  releafe  the  teaaut  ihaU  hold  two 

6  >,  '  •  pares 

\ 
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ptrts  of  the  lord  paramount^  and  the  third  part  of  the  fift<r  wh9 
did  not  releafe.     Br.  Tenures,  pi.  23.  cites  36  H.  6.  7. 

3.  Lord^  ^^ff^i  ond  tenant  by  franlalmoigne ;  the  nufm  dks  nmth* 
out  heir;  the  tenant  (hall  hold  of  the  lord  by  fuch  fervices  as  die 
99.  b.  Inhis  mefne  held  of  the  lord ;  becaufe  the  lord  cannot  have  the  fame 
wmmcnt  ferviccs  of  the  tenant  as  the  mefne  had  ;  for  fervice  of  frarikaU 
lays,  thaS*  fnoigni  remains  always  in  the  blood  of  the  donor ^  and  no  other  can 
bereby  it  have  them  befides  the  donor  and  his  heirs,  &c.  But  if  the  brd 
j^ST?  ^^  ^^^  ^''^^  thefemnces  which  the  mefne  had  before  of  the  tenantj  then 
ory  ^tranf'  ^^  ^^^^  ^'^^  ^^^^  ^^  ^^™^  fcrviccs  as  he  had  of  the  mefne  before, 
lerredbyaa  7  £•  4.  12.  a.  per  Nccdham. 

£10^6^  *  4-  -^  if  there  are  brd^  mefne^  and  tenant^  and  Ae  tenant  is  an 
■ad  dumby  ^^^  injure  eccleft^y  and  hMs  of  the  mefne  by  iid.  and  fealty,  and 
the  privity     the  mefne  holds  over  of  the  lord  by  20s,  &c.  in  this  cafe  if  the 

mefne  dies  without  heir,  the  tenant  fliall  hold  of  the  lord  by  i2d. 

only,  becaufe  the  lord  is  nearer  to  the  land  than  he  was  before, 

and  fo  may  have   the  fame  fervices  as  the  mefne  had,   &c. 

7  E.  4.  12.  a.  per  Needham. 

tenure  in  focage  by  fealty,  and  that  this  new  tenure  created  by  4aw  fliall,  vpon  the  efcheat,  drsmi  the 
feigniory;  for  altoayu  the  feigniory,  ff«irr<r  to  the  land,  Jrewnt  t^§  feigmiory  which  ia  morertmtU9K\ 
and  yet  the  lord  in  this  cafe>  to  whom  the  mefnalty  is  efcheatcd,  ihaH  hold  by  the  fame  rerricet  that  he 
lield  before  the  clcheat. 


M  altered, 
then  the  te- 
Aore  in 
frankaU 
Boin  is 
turned' to  a 


[  aop  ]   (I)    Of  whom  he  fhall  hold.    By  exprefs  Refervatttm. 

[  I.   I F  tf/  common  law  the  tenant  made  feoffment  tenendum  de  eafi^ 
^  talibus  dominis,  he  fhould  not  hold  of  the  feofibr^  but  of  di^ 
lord  paramount.    4  H.  6.  20.] 

[2.  If  tenantffnce  donis  condiiionalibus,  gives  in  tail  tenendum 

de  capitalibus  dominisf  yet  he  fhall  not  hold  of  the  lord  paramount^ 

i*  1"*^    \  but  of  the  donor }  for  the  donor  has  a  reverfion,  and  fo  a  tenure 

•  Fol  50a,   « incident  thereto,  and  therefore  (hall  not  hold  of  both,   4  H.  6. 

^[^^  2I.b.  2H.4.6-] 

icifed  of  txvo  num9n  in  fee»  and  held  them  of  the  king  in  chiTalry  in  eapiti,  and  bsJjflue  A*  trndB^  and 
Ug/ed  tb§  mamtr  fl  C»f»r  term  of  hit  own  life^  and  the  remainder  to  B»  bU  ywnrtr  fit^  in  taU  Untadtm 
dt  cafitaii  donnm\  the  lemainder /#  tbf  right  i4irt  of  the  doner*  And  the  doner  di$d\  and  the  rr» 
mainder  defeended  to  A*  the  eJdeft  fin^  and  B,  the  yntgefi  Jan  entered  at  In  hit  remainder  |  and  the 
kimg  tons  aiv/ays  faftdof  thefirwces  by  the  bands  of  A»  and  not  by  the  handi  of  B.  And  afteiwaiJa 
J),  diedt  H,  bis  fin  vUbin  age  \  and  if  was  femnd  by  falfe  effiee^  that  B*  Hvasfleijed  tnfn^  and  held  of 
the  king  tn  chiet,  and  died  (eifed  hit  heir  within  age.  And  came  A  tbe  M^fin^  and  travelled  the 
oBce  for  this  matter.  And  it  wat  dcmuned  for  the  king  \  and  after  great  argument  it  «aa  awaniedp 
that  the  hands  of  the  king  ihould  be  amoved,  and  that  A.  ihould  be  reftored  to  the  ward  ;  for  it  waa 
agreed,  that  this  remainder  to  the  right  heirs  of  R,  the  donor,  it  only  a  reverfion ;  for  the  fee  waa  never 
out  of  him.  And  where  the  kii^  hah  a  very  tenant  tnfee-fanple^  to  long  at  the  fee  ia  not  out  of  huQp 
fo  long  he  refit  tenant  of  the  king ;  and  be  fiail  Lave  tbe  ejckeat'of  bimf  if  be  be  attainttd  of  fdem  \ 
and  alfo  tbe  king  cannot  have  iwojfeveral  tenurtt  of  ont  end  the  jasm  larJ^  fmnl  ff  Jemtlf  that  it  to  Uy» 
one  of  the  donor  aad  aDother  of  the  donee  \  and  therefore  if  the  donee  (hall  be  immediately  tenant  ID 
the  king,  then  the^onor  ihall  hold  of  none  j  vKrhich  ''..  sot  (o,  but  the  donee  t)aU  bold  of  thednatrp 
and  tba  denor  of  the  king^  ut  ante  donum.  And  per  Haui  ana  June  ;  at  the  firft  it  was  in  tlie  dediosof 
tht  king  to  have  ele^ed  the  donor  or  tbe  donee  for  hit  tcTiant ;  but  wheie  by  the  acceptance  of  iha 
king  of  the  fei^kes  Vy  the  hands  of  the  hdr  of  the  donor,  he  ih^ll  hold  of  hun.  But  the  jodgiBeqf 
traa  as  aboVe ;  therefore  Brooke  fays,  it  feems  ta  him  tha  this  opinion  is  not  law.  Br.  TeaueSy  pi* 
ftl.  cites  4.K.  ^.  so. 

Where  there  it  loret  itfd  trrcnt  «y  cbrv»ley,  or  otherwifCy  and  the  tenant  info^  N,  w&agtoct  H  ibt 
fen  of  the  tenant  m  tail  tenendum  de  capitafi_  domifWy  and  the  donee  diet,  the  ijpe  Aatl  hoM  it  of  bif 


donoTi  and  he  avu  vf  Ut^  lurd  \  bat  the  liTue  10  tail,  nor  the  te&ant'ia  i0^  ihall  not  bold  of  tile 
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lord  iflUoriUtdf ;  fQOd  nott^  per  Danby  Cb.  J*  Ibr  detr  law,  and  To  Bi  4  H.  6.    But  Lhtteton  makei 
a  doubt,  becmfe  ao  aotict  was  gifea  to  the  lord  tff  the  leoffmeat.      Br.  Tcaures,  fl»  37.  citet 

[3.  &  if  the  tenant  of  the  king  gives  in  tail  tenendum  de  £api*  *  T^** 
tdibos  dominisy  yet  he  (hall  hold  of  the  donor,  and  not  of  me  ^r^'io^^ 
long;  for  the  faid  words  are  void.     4  H. /$•  *4i«  b.    ,Cham«  there bemg 
KRNoun's  cafe  adjudged.]  nofuchi«g€, 

"'      "       ■■  endfliouldbe 

4  H.  6. 10.  b.  Br.  Tenwci,  pi.  fti.  cites  S.  C*  accordingly,  that  thofe  words,  if  referred  to  dit 

donee,  aie  void ;  bot  where  gift  is  maide  in  tail,  the  remainder  9mer  infet^  there  the  teaant  in  tail  ihaB 
held  of  the  chief  lord.     Note  the  diverfij^.     Per  Cheyney  and  Martin,  jultices . 

If  therflMitf  •f  the  kimg  pva  in  uil,  and  the  tMant  in  tail  dm  JaJeH^  the  Icing  ihall  net  have  ULf 
thing  dicreby ;  tor  the  tenant  in  teul  h«Ut  of  hit  donor,  and  the  king  nay  receive  the  rent  and  fenrices  of 
the  donor  hj  the  hnnds  of  the  tenant  in  tail,  and  yet  be  holds  Of  the  donor.  Per  Woody  Kebk,  and 
Tremaile^  J>  quoa  affirmatar  per  omnes.     Br.  Tenures,  pi.  96.  cites  4  H.  7.  i6. 

[4.  At  the  common  law,  before  the  ftatute  of  quia  emptaru  ^  Refer, 
terrarum,  if  a  man  had  granted  land  to  hold  of  bis  heirs,  it  would  ^f^  ^^^ 
be  a  void  refervation  to  his  heirs^  and  the  law  would  create  a 
tenure  of  himfelf,  as  he  held  over.     Co.  Litt.  99.  b.] 

[5.  If  lands  held  of  a  common  per/on  come  to  the  king  by  ef cheat  t  *'•  '^^ 
hj  attainder  of  the  MtmxA  of  treafon^  and  the  king  grants  thofe  lands  citeTslc.^  ' 
to  another  by  thefe  words,  tenendum  de  capitali  domino  per  fervitta  »— -S.  c! 
deUta  to*  amfuetay  they  fliall  be  held  of  the  chief  lords  as  they  were  ^^  »'*  *«- 
before,  and  not  of  the  ling.    \  33  H.  6.  7.  by  Prifot,  Co.  6.  1^  J^^. 

MOLTNS,  6.      Refolved.]  6  Rep.  6.  al 

in  Mol)rns*s 
cafe,  and  fays,  that  with  this  accords  8  E,  3.  183.  And  as  to  the  cafe  of  27  H.  8.  [which  ia  }  nc 
Br.  Pariiameat,  pi.  77.  and  is  in  at  tit.  Statutes  (£.  8)  pi.  a.  and  at  pi.  9.  below]  it  was  an* 
fwered  and  rdblved,  that  that  cafe  was  not  like  to  this  cafe,  for  a  faring  cannot  fave  that  which  is  not 
m  efle  J  bat  in  the  faid  book  (of  27  il.  8.)  it  is  further  faid,.  vim.  that  (here  are  not  words  of  gift 
or  reviving)  \  but  that  here  in  the  cafe  at  bar,  (vis.  Molyns*s  cafe,)  the  grant  of  the  king  amounu  in 
j«d|ment  of  law  to  a  reviving  of  the  ancient  leignioty.  HilL  40  Elix.  in  Scaccano.  <^i«««—  S.  C.  of 
MolrBs,  cited  8  Rep.  77.  a.  and  affinMd  for  good  law.  1  [  2IO  1 

\6.  If  the  king  lord,  B.  mefne,  and  C.  tenant,  are  of  a  manor,  This  cafe 

and  the  tenant  is  attainted  of  treafon,  and  office  is  found  thereof,  fo"^"*^ 

and  after  the  littg  grants  the  manor  to  J*  S.  in  fee  tenendum  de  nobis  law.  9  Rep. 

i£re£hus  isf  fuceejforibus  nofiris,  &  aliis  capitalibus  dominis  feodi  il^  >3i<«-T'>a. 

kus  per  fervitia  inde  debita  &  dejure  confueta;  this  fliall  revive  the  ?<irttt?^ 

tenore  of  the  mefiie,  and  of  the  king  as  lord  paramount    Co*  6.  wards,  in 

MoLTNs,  c.  b.  6.    Refolved.]  '  Bcwky's 

^  cafe,  which 

6e  infra,  pU  ao. 
'  Sf  if  the  tang  be  hrd^  A>  mtfnt^  C.  mtfnt^  emd  D.  tenant^  and  the  tenancy  ernes  tt  the  hands  of  the 
^agkjfnfdimrew  eenveyance,  the  king  graatt  the  lands  te  another  in  fee,  (lenend*  de  esfitali  dommo per 
firvitia  dehitay  Sc  confoeta,)  this  grant  fliall  revive  not  only  the  immediate  tenure  of  C.  but  of  A.  an4 
of  the  king  aUb  j  albeit  the  tenend*  de  capitali  domino  be  in  the  fibular  number,  (as  the  ftatute 
fpcaks,}  jet  it  is  as  much  as  capitalibus  dominis.    2  Inil.  301,  501, 

[7.  But  in  the  faid  cafe,  if  the  king  grants  the  land  to  J.  S. 
tenendum  de  nobis,  thi^Okali  not  revive  the  tenure  of  the  mefne^ 
but  he  fliall  hold  of  Ae  king  oidv.     Co.  6.  Moltns,  6.  J 

[8.  If  the  kitijg  pmrch^  land  held  of  other  lords,  all  the  fdgnio- 

rics  by  this  are  cxtinft  \  and  if  the  Ung  aftervmrds  grants  the 
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land  t6  another  to  bold  of  iim,  he  fliall  hold  only  o^  thq  king, 

47  E.  3.  21.  b.] 
Sec  fu^a,  £p.  If  the  king  has  land  by  forfeiture  of  treafon^  by  this  all  te- 

Sic^nbtcsl^  nures  are  extinft  as  well  of  the  king  as  of  others ;  and  if  this 
If  the  king  land  he  after  given  to  another  by  parliament^  fa'^mg  to  all  others  their 
has  a  tenancy  rights j  rents j  fervices^  {jTr.  therC  the  fcigniories  of  common  per- 
or  purchafc?  ^^"^  ^^^  ^^^  revived.  27  H.  8.  Brook.  Parliament.  74.  [Br. 
if  he  docs  by  N.  C]  27  H.  8.  f.  92.  Davies's  Proxies,  4.  becaufe  thcfaving 
covin  alien     cannot  fave  that  which  is  not  in  effe.] 

them  to  hold  -* 

of  himfelf,  the  lord  may  fue  by  petitiony  and  have  a  fcire  ftciaa  againit  the  patentee  to  repeal  the  patent 
and  to  refeiie  the  land,  and  then  it  ffaall  be  granted  tenendum  de  capital!  domino.  F.  N.  B.  159.  (A} 
in  the  new  notes  there  (cj  cites  20  AIT.  124.  46  £.  3.  Peticioo^  19.  17  £•  3.  59.  but  fays  it  is  ia. 
tended  of  an  alienation  in  fee>  and  cites  3  £.  3.  lo. 

10.  A.  acknowledged  to  B.  hjfne  for  term  of  his  life  tenendum 
de  capitali  domino ;  and  the  fine  was  rejefted  by  reafon  of  the  rc- 
verfion  in  the  conufor.     But  it  was  received  tenendum  of  the  conum 

for,  and  rendering  to  the  chief  lord  the  fervice  due  for  the  conufor, 
quod  nota,  and  riot  for  himfelf.  Br.  Tenures,  pi.  67.  cites  14  E.  3. 
and  Fitzh.  Fine^  55. 

11.  Fine  was  levied  to  A.  to  hold  of  the  donor  in  chivalry ,  the  re* 
mainder  to  B.  in  tail  to  hold  of  the  donor  by  the  1 2th  part  of  a  hnighfs 

fee,  and  doing  to  the  chief  lord  the  fervice  due  for  the  donor  ;  and  it 
was  received  j  for  then  the  donee  (ball  make  2  efcuages,  one  to 
the  donor,  and  another  to  the  chief  lord  for  the  donor ;  and 
therefore  thefe  words  (doing  to  the  chief  lord)  nvere^  oufted,  &c. 
and  fee  there  that  the  tenant  for  life  may  hold  by  one  fervice,  and 
he  in  remainder  by  another  fervice.  Br.  Tenures,  pi.  68.  cites 
19  E.  3.  and  Fitzh.  Fine,  71. 

'    1 2.  If  there  were  lord,  mefne,  and  tenant,  and  before  the  fta- 
•     "  tutc  the  tenant  infeoffs  a  f  ranger  of  the  tenancy,  to  hold  of  the  lord 

paramount,  the  fame  is  void.  But  if  the  feoffment  were  made 
to  hold  of  the  mefne,  it  were  good  j  and  he  (hall  hold  of  him  by 
the  fame  fervices,  which  the  feoffor  held  of  the  mefne  ;  but  the 
tenant  cannot  make  a  new  tenure  between  his  mefne  and  his 
£  211  ]  feoffee  by  new  fervices;  for  to  the  fervices  referved,  the  mefne  is 
a  ftranger.  And  if  the  tenant  had  enfeoffed  afranger,  before  the 
ftatute,  &c.  to  hold  of  him  and  the  mefne,  the  feoffee  fhouid  have 
holden  only  of  his  feoffor.  Perk.  f.  667.  cites  T.  7  E.  4.  1 1.  and 
P.  2  E.  4.  5. 

13.  And  if  the  tenant  before  the  ftatute  had  enfeoffed  J.  S,  to 
hold  of  the  mefne  and  T.  K.,  the  feoffee  fliould  have,  holden  only 
of  the  mefne-     Perk.  f.  668. 

14.  If  before  the  ftatute  there  had  been  a  woman  fetgni^ 
orefs^  and  tenant,  and  the  woman  had  taken  htifband,  and  the 
tene^  enfeoffed  1  ftranger  to  hold  of  the  httfband,  it  is  a  void 
te'iure,  and  the  feoffee  fhall  hold  of  his  feoffor,  2cc.  Perk. 
f.  66yi. 

15.  An  i  if  there  had  been  1  joint  lords  and  tenant,  and  before 
;1  <:  ilaiutc  the  tenant  bad  enfeoffed  ajirar^sr  to  bold  of  him^  and 
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W6t  Iff  the  Joint  lorJs^  it  is  a  void  tenurej  and  the  feolFce  (hould 
hold  of  hi9  feoffor.    Perk.  f.  668. 

i6.  If  lord  and  tenant  had  been  before  the  ftatute  of  a  acres  So  if  tb«ce 
of  land,  and  the  tenant  had  thereof  enfeoffed  ajlranger  to  hold  one  ^^  ^^^ 
ecre  of  the  hrd  paratnounty  and  to  hold  the  other  acre  of  himfelf  joht  tenants^ 
the  fame  is  good,  &c.    Perk.  f.  670.  before  the 

mk  tiiey  had  enfnffcd  a  firamgctj  and  one  cf  than  bad  aff^gaed  the  feojfte  to  hold  of  the  lord  paramount^ 
tad  cheoT/w  bad  ajfgned  tb<  feoffto  io  bold  of  bimjtlf,  &c.  the  faine  bad  been  good.  Sec,  Perk. 
I*.  669. 

17.  If  lord  and  tenant  had  been  before  the  ftatute,  &c.  and 
the  lord  granted  his  feigntotj  unto  a  Jtranger^  and  the  tenant  en^ 
Jeoffed  another  ftranger  to  hold  of  the  grantee  of  the  lord^  the  fame 

had  amounted  unto  an  attornment,  and  -alfo  to  make  a  new  te- 
nure ;  and  yet  the  grantee  is  a  ftranger  unto  the  refervation  of 
the  feigniory  between  the  grantor  and  the  tenant.  But  as  to 
that,  it  may  be  faid,  that  there  is  a  privity  by  matter  en  fait^  viz. 
by  the  grant  with  the  attornment  \  and  fo  it  (hall  be,  notwith« 
ftanding  the  lord  had  granted  it  unto  the  ufe  of  the  grantor,  &c. 
And  the  fame  law  is  where  a  mefnaltj  efcheats^  mutatis  mutandis. 
Perk.  f.  669. 

1 8.  If  the  feoffor,  &c.  or  donor,  &c.  or  leflbr.for  life,  had 
rrferved  unto  him  upon  the  feoffment  before  the  ftatute  \  or  had 
referved  unto  him  upon  the  gift  or  leafe,  after  the  faid  ftatute, 
knights  fervice^  or  fealty ^  and  lOJ.  or  a  horfe^.^c.  and  dies,  his 
beirfball  have  only  fealty ;  becaufe  the  refervation  does  not  extend 
unto  the  heir  of  the  feoffor,  donor,  or  leffor.    Perk.  £  6^^. 

19.  Tenant  for  life  and  tenant  in  tail  are  not  wholly  excluded 
out  of  the  ftatute  of  quia^  emptor es^  &c.  cap.  3.  by  force  of  the 
words  there  (in  feodo  iimpUci)  \  for  where  the  whole  fee  (imple 
paffes  out  of  the  feoffor,  there  this  aft  extends  to  ejiates  for  life 
and  In  tall^  as  if  an  eftate  for  life  or  in  tail  be  made  of  land, 
Acremainder  in  fee,  there  then  tenent  for  life  or  in  tail  fhall  hold 
de  capital!  domino  by  force  of  this  zGt  j  but  otherwife  it  is  ivhen  a 
revetjion  remains  in  the  donor  or  lejfor.  For  if  a  man  at  this  day 
make  gift  in  tail,  tenend'  de  capitalibus  dominis  feodi,  &c.  thele 
words  are  void,  and  hefliall  hold  of  the  donor.  2  Inft.  505.  ^ 

20.  Tenant  was  attainted  of  treafon,  and  his  manor,  &c.  f-  ^^^  J 
forfeited  to  E.  2.  who  granted  the  fame  to  J.  S.  in  fee,  tenendum  {Ji^^J'ter 
de  nobisy  &  hseredibus  noftris  per  fervitium  feodi  militis  in  per-  citeiiE.'3. 
petuum,  and  i  o  1.  rent,  et  faciendo  al'tis  capitalibus  dominis  feodi  33*  »'  ^o. 
UHus,  ft  qui  fuerint,  redditus  ^  fervitia  inde  debita  antequam  ad  ^g  *  f "  ^] 
manus  no/Iras  taliter  devenerunt,  fahns  nobis  Csf  h/ertSkus  nofiris  3.  5*9.  b. 

/Mismilitum,  (fc.    Refolved  by  the  2  chief  juftices,  and  chief  *5E.3.4^ 
baron,  that  the  tenure  of  the  mefne  is  revived,  iiotwithftariid^g  Jt.^eul 
the  king  firft  of   all   i^pfervcd  to  himfelf  other  fer/ices,  to,  tionyX9.49 
kni^t  fervicfy  where  the  mefne  befort  the  attainder  held  of  tin  E«3-'0' 
king  in  focage ;  andjthough  the  king  has  referved  other  rent,  ^  ao*!  30! 
yet  becaufe  *  the  "fcng,  for  his  honour,  &c.  esprefsly  intends  4  H.  6.  ao. 
to  revive  the  ngfnalty,  (which  by  the  tenant's  attainder  was  33  ^'/* J* 
cxtmft,  according  %o  the  rigour  of  law),  the  claufe  pi  revivor  a^^  y^ 
VpLa  XX.  R 
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tb6  faid  {hall  be  conltrued  to  precede,  and  the  reftitution  of  an  indent 
tSj'be'?'  "Sht  fliaU  be  preferred.  9  Rep.  130.  b.  131.  Trin.  9  Jac. 
tweetwre-'    ill  thc  Court  of  Wards.    Bcwlcy's  cafe. 

mtion  of  a 

jkW  ttttun  vtUbcut  Miy  tf^f^  '^  ^**  ancient  rigbtf  for  there  the  firft  reiervatian  fliall  ftand  aoi 
between  reftinition  of  an  anc'unt  tenure ;  for  this  fliall  be  preferred  before  the  icfcrratlon  whidi 
is  mentioned  firftt    Nou  a  (ood  dWerfic/. 


^i\^    (K)     Upon  what  Refervation  [the  Tenure]  (hall 

be  by  Knight  Service  of  the  King,  and  nnhcrt 
without  Refervation,  Tenure  by  Knight  Servkt 
of  the  King. 


s.  c.         Lowe,  123.] 


Br.  Te-  [^«  ^^  ^^  ^^^i  grants  the  farm  of  a  viU  in  fie  to  hold  of  htm  Ij 

nores,  pi.  7.  the  fervices  due  and  accttftojnable^  this  fliail  b«  a  tenure  by  kaigk 
cites  44  E.  fcrvicc  \  for  it  (hall  be  by  the  fervices  which  are  moft  for  thc 
^'  *^*         king's  advantage,  fcilicet,  by  knight  fcrvicc.    44  Afl'.  22.  by  all 

the  juftices  adjudged.    44  E.  3.  45.] 
t  Br.  Te-         [3.  So  if  the  king  leafesfor  life  a  farm  of  a  vill,  and  after  cm- 
".""^'»  P'- 7-  firms  to  him  in  fee  to  hold^  per  fervitia  inde  debita  ?5*  conftteta^  it 
(hall  be  by  the  .fervices  which  are  moft  for  the  king's  advan- 
tage, tliat  is  to  fay,  by  knight  fervice.    44  A^.  22.  adjudged 
t  44  E.  3.  45;] 
So  whete  [4*  If  the  king  grants  land^  and  referves  10  x.   rent  a  year ^  and 

•he  king  doei  not  mention  how  it  fhall  be  held,  it  (hall  be  held  by  (ocage,  in 
fmdrtenen-  ^'    n»*^ch  as    thcrc  is    a   fpccial    refervation   made.    Sec  33 

dam  de  no-   **•   O.   7O 
bis,  &c.  by 

tlie  fervice  of  a  rtd  rofe  yearly  at  the  feafl  of  St.  John  the  Bapttft  fro  omnibuM  aim  (eriit'ih*  It 
was  obje^d  that  tenure  cannot  be  by  ierfice  of  a  rofe  only  pro  omnibus  aliis  fervitiis,  becsati 
homage,  or  fealty  at  leaft,  is  incident  to  every  tennre ;  and  therefore  fince  other  fenrices  (hall  te 
annexed,  it  (hall  be  fuch  as  is  the  be  ft  for  the  king  and  the  moft  high,  which  is  knight  lex  vice,  lod 
this  for  the  uncertainty.  But  refolved,  that  iince  fealty  is  incident  toeveiy  renr-ierrice,  thebw 
annexes  fealty  to  the  fiid  rent,  and  then  the  words  pro  omnihnt  aiiis  fervitiis  fi>aU  he  i/tttwUd  jsuk 
firvices  vfbici  the  ia^  dcet  not  imffi^  or  add  thereto  |  lb  that  the  tenu^  ihall  be  by  a  ro(e  and  ftaltjr. 
^  Rep.  6.  b.  7*  a.  Pafch.  43  Eiia.  in  Scaccario^  Wkeeler^s  c^fe.       ■  ■  ■■  Cites  S.  C. 

t  Br.  Tc-  [  j;.  If  the  king  grants  land  abfque  aliquo  inde  reddendoy  yet  be 
«i5ir's'!!"c.*  ^"^^  ^^^^  ^J  Vm^x,  fervice,    Co.  9.  Lowe,  123.     %ii  H. 

AoiBnwke*   6.  7.  by  Prifot.] 

fiys,  ^sert 

ftoc.  But  it  was  refolved,  that  by  operation  of  Uw,  it  fliall  be  held  of  the  king  in  capieebj 

itoiitK  favice,  according  to  the  rate  and  proportion  of  »he  land  which'  belongs  to  a  iuight's  fee : 

and  the  principal  cafe  is  more  ftrong,  bccaufe  rhe  king,  upon  the  grant  of  the  Services,  limited  tba 

teiiu«  to  be  by  fealty  only  for  all  fervices,  eza&ions,  and  demanis.    9  Rep.  113.  b.  Tiia.  7  Jas.  io 

^  C««rt  of  Wards.    Anthony  Low*s  cafe. 

t  STJ  3      f^'  '^'^  beginning  of  a  manor  was,  when -the  king  gave  1000 
#<r*>  rf  &«'>  or- a  gieatcr  or  fcffer  parcel  of  land  unto  one  of  his 

iubjc£lsy 
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fubjtfls,  and  his  heirs^  to  hold  of  him  and  his  hars^  which  tenure 
is  knight  fervice  at  leaft*    Perk.  f.  670. 


(L)     Tenure  in  Capite.     What  Per/on  may  create  it^ 

f  I.      jf    Count  palatine^    who  has  Jura  regalia  granted  to  him,  See  (M) 

■"  may  create  a  tenure  in  capite  to  hold  of  himfelf ;  for  by  ^'  ** 
the  grant  it  is  in  a  manner  disjoined  from  the  crown  and  out  of 
the  king,  (and  he  is  made  a  petty  king.)    Da.  i.  County  Pala- 
tine, 62.  66.] 

Ca.  JBtd  it  feems  the  king  cannot  grant  fuch  po^er  to  a  particular 
man,  vnthout  granting  fuch  royal  jurifdiBion  as  the  count  has.^ 

^3.  It  appears  that  land  was  held  of  the  earl  of  Chefler  in  ca^ 
pite.  D.  13  El.  303.  19  El.  359.] 

[4.    Sp  land  was   hdd.  of  the  Bifhtxp  of  Durham   in   capite.  0.277. 
10  El.  277.  57.] 

f  $•  But  a  tenure  in  capite  cannot  be  created  hy  afubjeH  who  is  Tenure  i^ 
merely  in  condition  of  a  fubjeBy  and  has  no  fuch  power  granted  to  ^*/'"*r',^^ 
him.     Da.  i.  66^  b.  D.  30  H.  3.  44.]  pe^foltftbt 

Jt'iHgt  and 
m$tvb€re  he  bo/ds  of  bm  at  of  MMhcfMir,  mauoTf  cafilt^  &c.  unlefi  of  certdin  anckM  honours  as  appears 
ische  Exchequer,  and  Hkewife  how  a  man  iliall  hold  of  the  king,  and  of  the  ancient  lord  by  recovery 
by  default  in  praecipe  in  capite,  where  the  hind  is  not  held  of  the  king  in  ^ad,  and  this  bj  reafoa 
of  the  cnnclo6on.     Br.  Tenures,  pi.  65.   cites  F.  N.  B.  fol.  5.  Br.  Tenures,    pl«    99. 

cites  S.  C. 

No  towfe  creatBd  by  a  fubjed,  thoogh  it  be  a  tenors  in  grofi  of  hit  perfon,  can  by  any  poflihility 
grow  or  afpire  to  be  a  tenure  in  capite  of  the  king.  And  therefore  if  the  prince  or  other  fubje^ 
create  fuch  tennit  of  his  perfon,  and  after  it  made  king,  this  does  not  become  tenure  in  chief.  Arg. 
D«f .  Rep.  59.  a.  in  the  cafe  of  the  county  palatine  of  Wexford. 


xi< 


[6.  As  the  prince  cannot  create  a  tenure  in  capite.     D.  30  See  (L.  %) 
H.  8.44.]  P**  " 

[7.  Land  cannot  be  held  of  the  duke  of  Cornwall  in  chief  by 
knight  fefvice.  P.  9  H.  5*  B*  R.  Rot.  85.  admitted.  Contra 
43  Attl  15.  Emitted.] 


(L.  2)     *  Wbatjhall  be /aid  a  Tenure  in  Capite.     see  (a.  a), 

•  Tenure 

tl-  A  Man  may  hold  of  the  king  in  capite  as  of  an  honour,  vitennTnj** 
^^  winch  was  the  ancient  inheritance  of  the  crowns  this  ap-  is  a  tenure' 
pears  by  the  writ  founded  upon  the  ftatute  of  1  E.  3.  cap.  12^  iogrors,and 
13.  quod  vide  Fitz.  Na.  175.  a.  where  Fitzherbcrt  obferves  tliia  yJaH  ^f  ^ 
accordingly.  It  feems  the  reafon  is,  becaufe  by  prefcription  the  fubjea)  but 
tenements  held  of  thofe  ancient  honours  have  ufed  to  draw  the  ^'^^v^^^ 
lame  prerogative  as  other  tenures  in  capite.]  fs^facundum 

exoeUentiam 

'intended  of  the  king;  for  he  is  caput  retpiiblic«.    Co.  Utt.  73.  a* 

Kegohrly  a  temire  of  the  In^,  «ri  of  his  perfon^  is  a  tenure  in  capite,  fo  caUod  propter  ezceilentiaxn^ 

becaaie  the  head  is  the  prindpal  part  of  the  body,  and  he  that  holds  of  any  common  perfon  as  of  hi! 

perfbn,  he  in  troth  holds  in  capite )  but  igztn.  Propter  exeellentiatfip  it  is  only  in  common  uoder«- 

fiandSog  appGcd  to  the  kij^p  and  that  zfiigniory  cf  a  (mmm  per/on  iifelkJa  tenure  in  gre/sf  that  is,  by 

iclci/i  and  oociiakvi  «r  (i^  to  so/  manor,  «(«%    Cpt  Lict.  zoS.  a* 

R 1  19.  If 


a  14  ,   Cenute. 

Br.   Te-  [2.  If  a  man  holds  of  the  king  as  of  his  crown  of  the  honour  cf 

cte's^'cl*  Berkhamjlead^  this  is  a  tenure  in  chief,     ai  E.  3.  41.  b.] 

That  in  , 

ward  the  prmce  counted  that  a  man  held  of  the  king  m  chivalry  at  of  hii  crown,  of  the 
honour  of  fierkliamftead  by  fervice  of  chivalry  ;  and  that  the  king  had  given  the  fame  honour  to  him 
and  hil  heirs  kings  of  England,  &c.  Brooke  fays,  that  fo  it  feems  that  fome  honour  may  be  held  k 
tapite.  And  yet  fife  Magna  Charta,  that  all  honours  are  not  in  capite  ;  for  it  is  not  properly  in  cspite, 
but  where  be  holds  of  the  king  as  of  his  perfon,  and  not  of  the  manor  or  honour..  ..S.  C.  cited 
Arg.  Dav*  Rcp«  59*  ^  >"  ^^^  ^^f^  <>f  ^^^  county  palatine  of  Wexford,  that  the  prince  ihail  not  hut 
the  prerogative  of  capite  tenure  during  the  life  of  the  king. 

An  betiour  is  the  oioft  noble  feigniory  of  all  otherS|  and  originally  created'*by  the  king,  but  nay 
afterwai^t  be  granted  to  others*    Co»  Litt.  io8.  a* 

It  is  a  te-  [3.  [So']  if  a  man  holds  of  the  king  as  of  his  b$nour  of  H.  hj 

""**  '"d*b*  ^^'  fervice  of  render  of  jos,  ad  JVardam  Cajiri  Dover ^  this  was  a 

klSightt    "^  tenure  in  capite.     This  appears  by  the  writ  of  livery  in  the  Re- 

fervice;  and  gifter,  296.  b.  which  fee  alfo  in  Fitz.  Na.  225.  E.  and  there 

it  may  be  ^^^  ^^     j'-^^.  obfervcs  upon  the  writ  tliis  to  be  a  tenure  m 

that  in  an-  »:•  r  i 
cienttime  Chiei.J 
lit  ihould 

guard  the  caftle ;  and  that  now  the  king  has  taken  the  rent  for  the  fame,  and  yet  the  taking  the  lent 
does  not  alter  the  nature  of  the  tenure.    Quxre.     F.  K.  B.  256.  (A) 

•  A  manor  was  held  per  redditum  %u  i  <f •  ad  Wordam^  Cafir't  dt  Dover,  &c«  Refolved  that  this  is  a 
focage  tennre*    Lit^.  Rep*  47*  Trin.  3  Car.  C.  B.  Stevens  v.  Holmes. 

f  4*  In  time  of  E.  2»  a  man  held  of  the  king  in  capite  ut  de  homrt 
Abbathia  Maria.  This  appears  by  the  writ  in  Fitz.  Na.  256.  a.] 
Some  ho-^  [5.  There  are  4  honours^  of  which  land  being  holdeti^  they  art  U* 
Hours  be  m  f^^^g^  j„  capite^  that  is  to  fay,  they  fliall  fue  livery,  and  the  king 
part  of  Pe-  ftall  have  the  fame  "prerogatives  by  them  as  by  other  tenures  in 
verei,  and  of  chief  of  his  pcrfon,  and  thofe  are  Bononia^  Haggonetty  •  Peverell^ 
LU*cr '  ^h  ^^^  parcel  of  Dover^  and  the  courfe  of  the  Court  of  Wards  is 
5S.  cites 29*  agreeing  herewith  for  thofe  at  this  day.  Co.  Lite.  77.  for  ail  ex- 
H.  8.  cept  Dover.  But  there  is  mentioned  alfo  the  honour  of  f  Ralegh; 

heW  ac^  ^^^  ^^^  34  ^*  ^'  ^'  33°*  ^rook  cites  3  E.  3,  Rot.  2.  in  the 
cordingiy.     Exchequer,  that  tliis  is  not  tenure  in  chief.] 

Ley.  5a. 

Trin.  17  Jac.  in  the  Court  of  Wards  in  Chuiche^s  case,  for  the  manor  of  Wood  Mortimer  iQ 
£flex ;  and  there  fjid  that  this  honour  of  Peverel  (there  caUed  PenereJ)  was  called  and  known  by 
the  feveral  names  of  Hatfield  PtvereU,  fomctimes  Pevtr^i London,  and  fomettme^i  the  honour  oi Hmfdi 
PevtrAof  London  \  but  that  all  was  in  truth  but  one  honour,  and  not  di  verfe. 

f  It  WBS  finyid  tbst  a  man  leld  of  the  A'm£  in  chivalry  in  capite',  as  of  bis  honour  of  Rayltgb\  aadit 
iras  taken  to  be  vo  tenure  in  capite,  hut  tenure  of  tbt  toncur  ;  and  therefore  the  heir  fliad  have  oufter 
.  k  main  of  hii  other  landi,  whkh  ihould  not  be  if  it  had  been  in  capite  \  for  then  the  king  ibooid- 
have  all  in  ward  by  his  prerogarive.  Bf.  Tenures,  pi.  94.  cites  3  £.  3.  Rot.  i.  in  the  Exchequer. 
And  fuch  another  matter  there  5  JI.  6.  Ro.  4.  £x  parte  rememb*  thefaurarii  \  but  otherwife  it  if,  'f 
the  honour  be  anwxed  to  the  crcwn ;  for  then  the  honour  is  in  tapitt.  And  anno  i  x  H.  7.  the  honour  ot 
Rayl^h  was  annexed  to  the  crown,  therefore  now  this  if  in  ca{ute.  But  where  the  king  givtslanito 
hold  ofliim  by  fealty,  and^d.  pro  tmtiibusfervitiis,  this  is  forage  if  capite;  for  it  is  of  UiepeHboot 
the  king.  Contra  if  it  wai  to  hold  as  of  the  manor  of  B.  note  the  difference,  fir.  Tenuits,  pi.  94* 
•Jtet  33  H.  8. 

There  is  a  [6.  So  2L  man  may  hold  in  capite  as  of  the  dutchy  of  LancaJUr^ 

3^«-^^-  ^h^ch  is  a  county  palatine.     Co.  Litt.  77.] 

^  _,^_  [7.  If  a  man  holds  of  the  king^  as  of  his  principality  &f  Wales, 

X  FoU'104.  by  the  %  fervice  of  going  into  the  lOar  of  the  prince  at  tie  charges  cf 

*— ^■v— — '  the  prince,  this  is  not  any  tenure  in  chief..-,  J  D.    17,    ^8  El. 

cafe  of  the     344-    3-J         . 

frmipality  of  pTaUst  tf  £t.  3.  45,   4^    ^4  the   caft  9f  the  mnty  peiUiine  ^  for  where  befiwe 


&.  > 
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ihfc  fubicfitoh  of  ^^*^^  *®  *^*^  ^"*^*^  •'^  England,  a  roanheU  land  of  the  prince  of  Wales  bfferyice  to 
*n  his  wjr  •  this  yns  not  tenure  of  which  the  common  law  coaid  take  notice  j  for  this  principality  of 
^H^aUs  WAS  99t  gvucrntd  ly  tbt  common  lav;,  hut  -xas  a  ditr.hkn  by  itjelf,  ahd  had  its  proper  laws  and 
cuftoms :  and  tor  this  reafon  when  this  country  was  reduced  under  tiie  fubje^ion  of  the  crown  of 
£n£lafld  fuch  tenure  as  was  of  the  prince  of  Wales,  could  not  become  a  capite  ccnure  of  the  king  of 
Enfland'.    But  every  csunry  palatine^  as  well  in  Ireland  as  in   England,  vfas  originally  parcel  q/  the 


lac  in  the  Exchequer,  the  cafe  of  the  county  palatine  of  Wexford. 

4  D.  344-  b.   34S.  Ap-David^s  cafe S.  C.  cited  D.  359.  b.   Ma^g.  pi.  3,  and  that  it 

was  only  a  mefnc  tenure S.  C.  cited  Arg.  Dav.  Rep.  ^9,  b.  in  the  cafe  of  the  county  palatine 

of  Wcaford.     And  fays,  fee  ihc  ftatute  of  M-gna  Charta,  cap.  3^.  and  the  book  of  28  H.  6.  1 1,  b, 
to  this  paipofe. 

[8.  If  the  king  grants  land  to-  Md  of  any  of  thofe  ancient  honours  .    ,^  ^ 
by  hnigki  firvicey  and  not  in  capite,  this  is  a  tenure  as  of  the  ho-  7.  pafch/j 
nour,  and  not  ;i  tenure  in  capite.     Mailer  Cholmley  faid  that  this  Jac.  faad 
was  one  Clark's  cafe,  in  the  Court  of  Wards.  7  Car.  fo  refolvcd  ^^  ^"^J 
per  Curiam.  ]  *  5.  c.  and 

*  ^  it  was  found 

that  the  land  was  held  of  the  honour  of  Pevcrel  by  knight  ferrice,  and  not  in  capite  j  and 
the  doubt  was,  bccaufe  it  appears  29  H.  8.  Br.  Livery,  5S.  that  but  part  of  Peverd  is  ia 
capite  •  whereupon  the  chief  jufticea  and  chief  baron  affiftants  refolved  that  it  w»as  a  mean  tc- 
niKe  by  knight  fervice ;  for  the  cxprcfs  finding  it  not  to  be  in  capite,  imports  tlie  land  to  be  parcel 
of  that  part  of  ihc  honour  of  Pevcrel  which  is  no  parcel  of  the  old  honour  of  Pevetelj  and  it 
was  decided  accordingly. 

[9.  If  a  man  holds  of  a  common  perfon^  as  of  an  honour  or  manor  it  feemi 

by  knight  fervice^  iind  this  honcur  or  manor  comes  to  the  king  by  this  is  not 

f  efcheat,  that  is  to  fay,  attainder,  &c.   or  by  purchafe,  or  the  Slcf";om. 

like,  he  (hall  hold  of  the  king,  as  of  the  honour  and  manor  as  fenced  in 

before,  and  (hall  not  hold   in  chief.     D.    30  H.   8.  44.  27.  tndent 

I  EL   168.    18   D.     Palatine,  63.  Magna  Charta,    cap.    31.  ^«^^« 

1  29  H.  8.   f.    1 13.  J  of  the  king 

to  defend 

their  perfofls,  and  their  crown  and  iDyalty  againft  enemies  and  rebels.    D.  44.  pL  a8,  Gilbcit't 

C4le. 
+  Co.  Litt.  108.  a.  S.  P-  «     , .  ,  .       «    ^ 

X  Br.  Tenures,  pi.  61.  citea49  H.  8.'S.  C. Br.  Livery,  pi.  57.  cites  S.  C. 

• 

fio.  If 'the  king  gives  land  to  hold  of  him ^  as  &f  an  honour  or  It  U  all  one 
ntamr]  which  is  not  any  of  the  ancient  ^honours  y  tliis  is  not  a  tenure  j^j^^^gi^es 
in  capite.     D.  30  H;  8.  f.  113O  **«*  ^n«- 

dum  de  uom 
bitatJt  manerh»&c,  in  capUt,  and  where  the  words  are  tranfpofcd,  vi*.  de  nobit  in  capite  ut  de  mt-^ 
aerk   Sec      For  when  in  Ae  beginning  or  end  it  is  exprcfsly  limited  to  be  held  ut  de  manerio,  the 
tenure  of  the  peKon  is  abundant.     11  Rep.  1 3  5-  Eftwick's  cafe.  -^This  was  held  at  a  meine  teauit, 
Md  not  a  tennie  in  capite.-    Ibid.  136.  cites  baron  Luke^s  cafe. 

[11.  A  tenure  in  capite  ought  to  commence  and  take  its  original 
motion  by  the  king  himfeify  and  not  by  any  fubjcd.  D.  30  H.  8. 
44-  29.  C30.]  for  this  tenure,  which  is  created  by  a  fubjca, 
cannot  by  any  means  after  be  a  tenure  in  chief.] 

fiZ.  A  tenure  in  capite  is  a  tenure  of  the  king  eu  of  his  crown^  And  not 
that  IS,  as  he  is  Ifo^,  and  of  his  perfon.     Co.  Litt.  108.]  -^«J^^^» 

thekjBg,  ss  of  any  honour,  caftie,  maoor,  «rc.    Co.  Lltt,^  108.  «»    ■■  ■     F»  N.  B.  5.  (K)  accordingly,. 
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acd  that  becaufe  the  writ  of  right,  in  fuch  cafe  of  its  being  held  of  an  honour,  &c.  Aalt  he  diicQcl 
unto  the  bailitF  of  the  honour  or  caftle,  or  manor  to  do  right.  But  when  the  Uods  arc  held  of  ihc 
king  as  of  his  cro\vn,  they  are  not  held  of  any  manor,  ^afUe,  or  honour,  but  merely  of  the  king  a« 
kine,  and  of  the   king^s  crown  as  of  a  feigniory  by  itfelf  in  grofs,  and  in  chief  above  «U  oth<T 

frgnlorics. — -D.  44..  b.  Mich.  30  H.  8.  pi.  44.  S.  P.  Gilbeit^s  cafe;  and  that  if  writ  of  li^ht 

be  brought  of  lands  held  of  the  king  in  chief,  the  writ  ihall  be  direded  to  tbeflierilf. 

[13,  If  a  man  to/ds  of  a  common  perfon  In  grofsy  as  of  his  pcrjofiy 
and  this  feigniory  cfcheats  to  the  king  (though  it  be  by  attainder  of 
treafon)  he  holdeth  [of  the]  perfon  of  the  king,  yet  he  doth 
not  hold  in  capite,  becaufe  the  original  tenure  was  not  created  bf 
the  king.    Co.  Litt.  io8.] 

[  216  j  ("14.  If  the  king  purchafes  a  manof^  of  tvhicb  J.  S.  holds  in  chU 
vairy  ;  and  after  the  king  grants  over  tie  manor  to  J.  D.  excepting 
thejervices  of  J,  S.  Now  j.  S.  holds  of  the  king  as  of  his  per- 
fon, yet  he  ihall  not  hold  in  capite,  that  is  to  fay,  tofubjeAlum 
to  the  prerogative  of  the  king  of  a  capite  tenure,  but  (hall  hold  ai 
he  held  before;  for  the  zQ,  of  the  king  ihall  not  prejudice  the  te^ 
nant.     29  H.  8.  f.  113. J 


S.  P.  Arg. 

Dav.  Rep. 
59.  a.  in  the 
cafe  of  the 
cnunty  pa- 
latine of 
V^exford. 


Br.  Te- 
nures, p!.6i* 
cites  Z9'H* 
©•  ^.  v«« *~* 
S.  C.  cited 
Arg.  Dav. 
Rep.  $9*  a. 
in  the  cafe 
of  the  coun* 
ty  palatine  of 


Wexford. 


S.  C.  cited        ^i  J,  If  the  prince^  before  quia  emptores  terrarum,  had  created  a 

»li'  e^\    tenure  of  his  perfon^  and  after  had  been  made  king}  yet  this  is  not 
Kep.  59*  a«  ./    ,       *     .^       i_         V    •      ^r  ^-         -.  '       . 

in  the  cafe     a  tenure  in  capite,  becaufe  in  the  creation  it  was  not  a  tenure 
t'^^\7^'  in  capite.    D.  30  H.  8.  44-  3^.  [31-] 

of  Wexford. 

Yet  the  [i<$- 1^  the   lingy   lord^  mefne^  and  tenant  are,  and  the  mefne 

feignioiy  it  JjqIJj  qJ  fjjg  Hftg  ifi  capite^  and   after  the  mefne  dies  v/ithaui  heir^ 

thc*mefnal-  ^r  is  attaint  of  felony,  or  dies,  and  the  king  is  heir  to  him,  or 

ty  is  come  the  king  purchafts  the  mefnaltyj  yet  the  tenant  {hall  not  hold  in 

"'"''«'»  chief,  becaufe  this  tenure  was  not  derived  from  the  crown>  bat 

LSae',8o.*  by  a  mefne.    D.  30  H.  8.  44.  30.  [31.] 
pi.  169. 

aq  EIlx.  in  the  Exchequer,  the  Bifiiop  of  London*s  cafe.  The  mefne  held  in  chief,  aad  the  tenant  by 
knight's  fervice,  and  the  manor  efcheated  by  attainder.  The  queftioD  was,  if  the  teiuncy  ihoold  be 
holden  in  chief.  Manwood  faid,  it  had  been  held,  that  no  tenure  in  capite  may  be,  unlefs  by  crcauon 
•f  the  king.  *  ^-  ^  '4*  P^*  347*  Mich.  29  £lis.  S.  C.  in  almoft  the  fame  words. 

[17.  If  the  king  at  this  day  gives  land  in  tail^  to  hold  of  him  in 
eapitef  this  tenure  is  a  tenure  in  capite  of  the  perfon  of  the 
king,  and  not  incident  to  the  reverfion,  nor  ihall  paus  by  grant  of 
the  rcverfion.    D,  30  H.  8.  44.  35.  [36.] 

18.  Magna  Chartaj  cap-  31.  If  any  man  hold  of  any  efeheaty  os 
_  of  the  honour  of  WaUingford^  f^ottingham^  Botoin^  or  ^  of  any 
hold  of  the  Other  ef cheats  which  be  in  our  hands,  and  are  baronies,  and  die,  bis 
perfoii  of  i«>  fball  give  none  other  relief  nor  do  no  other  fervid  to  us  than  he 
^^^^'^\f  fiould  to  the  baron  J  if  it  were  in  the  barot^s  hand. 
any  honor,  And  we  in  the  fame  wife  fhall  hold  it  as  the  baron  held  it  s  neither 
1)arony,  ma-  ^^//  ^e  have,  by  occqfion  of  any  barony  or  efcheat,  any  efcheat  or  keep* 

ft^gniOTy  J     "'^  £/"  ^"y  ^f  ^"''  ''^^J  unlefs  he  that  held  the  barony  or  efcheat  other' 
nditap.      wife  held  of  us  in  chief 

fears  farther  « 

lA  Ottj  books,  that  he  tUt  bc'4i  of  the  k>n£  ir.  eh'ief,  mufi  mt  wly  hoid  if  tbtpcrjw  of  tU  iiftt  hi 

ik 
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the  teimn  wuf  ht  created  hj  the  k'wgf  or  fome  one  of  the  progenitorty  or  predeceflbn,  kings  of  this 
>ea]]D»  to  deleiKi  his  perfon  and  crown,  other  wife  he  ikail  ha%c  no  prerogative  by  reafon  of  it{  for  no 
pmof  atire  can  be  annexed  to  a  tenure  created  by  a  fubjed.  Note,  here  ii  not  named  the  honour  of 
Laocaftrr,  «Hiicb  wai  «n  ancient  honour  ever  fince  the  Cooqaeft,  which  £.  3.  raifed  to  a  county  pala- 
tine, as  in  the  4  part  of  the  Inftitutet,  cap.Duch«  of  Lancafter,  appears*  2  Inift.  64.  cites  a8  H*  6.  ii* 
per  touts  les  juftices.     i  £.  6.  Bro.  Trav.  53.  Staniford.  Prerog.  29.  b. 

*  This  is  uttcKdidof  commM  ej\ heats.  Br.  Livery,  See*  pi.  5S.  cites  19  H.  8.— -Lord  Cokefay^ 
tbine  ^oeftion  has  been  made  of  thcfe  words  \  for  fome  have  faid,  that  tbefe  words  are  to  be  (uiderflood 
of  common  efchcats,  at  where  the  lord  dies  vnthcut  htrr,  tr  where  he  is  eataimtd  of  fehnj*  But  v>hera 
the  k>rd  is  anminted  (f  high  treafm,  there  the  Icing  has  the  land  by  forfeitare  of  whomfoever  the  bmd  it 
held,  and  not  in  nfgtCt  of  any  efcheat  by  reaibn  of  any  feignlory.  And  thetefbre  where  William  Ri« 
paravc,  a  Norman,  held  lands  in  fee  of  the  king,  as  ot  the  honour  of  Peverell,-  and  Riparave  forfiated 
his  faid  land  lor  tieafon,  and  the  king  feifed  it  as  bis  efcheat  of  Normandy,  In  this  cafe  the  land  ib 
forfeited  was  no  part  of  the  honour,  a»  it  (hould  have  been,  if  it  had  come  to  the  king  as  a  codunoo 
efcheat  ^  for  it  conies  to  the  king  by  reafun  of  his  perfun  and  crown,  and  therefore  if  he  grant  it  over» 
Jcc.  the  patentee  Hiall  hold  it  of  the  king  in  chief,  and  not  of  the  honour.  And  all  this  is  to  be 
agreed ;  but  yet  the  tenants  *.h  tt  lield  before  of  ihe  honour  by  knights  fervice,  cannot  hold  of  the  king 
in  chief,  i.  For  that  they  hold  not  of  the  perfon  of  the  king,  but  of  the  honour.  1.  Becaufe  tho 
tenure  was  not  created  by  the  king-,  or  any  of  his  progenitors,  as  has  been  faid.     %  Inft.  64,  65. 

And  fo  does  Bradon,  who  wrote  foon  after  tlie  ftatute,  expound  this  great  charter  to  extend  to  for* 
ieicure  of  baronies  for  tre4fon,  as  of  the  Normans.     2  Jnft.  65. 

And  )e:,  to  make  an  etid  of  all  amhlguUies  and  ^ueftions,  the  fiatnte  •/  i  Bd.  6.  was  meuUf  which 
is,  as  the  words  be,  a  plain  declaration  and  refolution  of  the  common  law.  Likewife  the  ftatute  of  t 
'f  £•  3.  which  provides,  that  where  the  land  that  is  holden  of  the  king,  u  of  an  honour,  is  aliened 
without  licence,  00  roan  ihall  be  thereby  grieved,  is  alfo  a  declaration  of  die  commoa  law,  % 
Ifift.  65. 
.  By  this  chapter  it  appears^  that  a  fubjeA  may  have  an  honour*    2  Inft.  65. 

tC2l7] 

19.  Complaint  was  made  at  the  fecond  parliament  in  anno 
I  E.  3.  as  appears  cap,  13.  xhzt  lands,  held  of  the  king  as  of  ho^ 
Hours,  were  leifed  for  fines  for  alienation)  as  well  as  if  thev  had 
been  held  in  capite,'by  which  the  king  wills,  that  fuch  fcifures 
afterwards  (hall  not  be  made.  Brooke  fays,  and  fo  fee  that  fuch 
tcnuTC  is  not  in  capite.    Br.  Tenures,  pi.  100. 

20.  In  aflTife  the  plaint  was  of  an  office,  viz.  that  he  held  the 
ujbery  of  ihe  Exchequer,  whereof  the  ferjeanty  of  C.  B.  is  parcel, 
in  chief  .of   our  lord  the   king.      Br*  Tenures,  pi.  25.    cites 
8  AflT.  7.    Brooke  fays,  quod  nota,  an  office  held  in  capite. 

21.  It  is  admitted,  that  a  man  ma^  hold  of  the  king  in  capite  in 
focage  as  well  as  in  chivalry;  and  fo  is  the  law  at  this  day  clear* 

Br.  Tenures,  pi.  46-  cites  47  E.  3.  26. 

22.  Note  per  Bromley,,  that  it  is  held,  that  if  [it  be  found 
that]  a  man  holds  of  the  king  of  his  duchy  of  Lancafter,  per  qrtee 

ferwtia  juratores  ignorant,  it  fhall  be  taken  as  fervice  of  chivalry 
in  capite  as  in  other  cafes  of  the  king ;  for  duchy  Jand  given  by 
the  king  paffes  from  the  king  by  livery  of  feifin,  and  (hall  be  as 
it    had    been  in  manibus  ducis,      Br.  Tenures,    pi.  i.  'cites 

26  H.  8.  9. 

23.  The  king  may  create  a  tenure  of  him  in  chief,  if  he  referves  it 
to  his  perfon  and  as  a  fervice  in  grofs  ;  but  if  he  referves  the  tenure 
as  of  his  manor,  honour,  or  caftle,  this  clearly  is  no  tenure  in 
chief ;  for  the  fervices  arc  regardant  to  the  manor,  honour,  or 
caftle,  and  not  relating  to  the  king's  perfon.  D.  44.  pi.  ^9, 
Mich.  30  H.  8.  Gilbert's  cafe. 

24.  Grand  ferjeaniy  IS  tenure  in  chief;  for  fuch  tenure  is  of 
none  but  the  kiitg.    D.  44*  b.  pi.  30.  Mich.  31  H.  8* 

R  4  25.  ^ 


217  Cemtre. 

25;  A  tenure  tf  the  king  as  of  bis  honour  of  Gloucejler^  wheieof 

two  parts  came  to  the  king  by  difcent  or  purchafe^  and  the  third  part 

by  the  attainder  of  the  late  duke  of  Buckingham,  fhaU  not  be 

accounted  a  tenure  in  Chief  of  the  king,  as  of  his  perfon,  nor 

fhall  give  prerogative  of  other  lands  to  the  king.    D.  58.  pi.  6. 

Trin.  36  H,  8.  fays,  it  ^^s  fo  decreed  in  the  cafe  of  the  hdr 

of  Arthur  De  Clopton,  who  was  in  ward  to  the  king,  by 

reafon  of  the  faid  tenure  by  fcrvice  of  chivalry  ut  de  honorc, 

as  above; 

This  branch      a6.  2  E.  6.  cap,  8.  ena£is,    that  ivhere  an  office  is  found  h 

^i\T^  '    ^y  ^^^fi  words,  or  the  like,  ^uod  de  quo  vel  de  quibiss  tenementa 

founded,  for  pr^diBa  tenentttry  juratores  prad^  ignorant y  or  find  them  holden  of 

ifthcfirft     the  kingy  but  per  qua  fervttia  ignorant y  &c.  it  Jball  not  he  taken 

Hcnure  of  ^  /^  ^'^  immediate  tenure  of  the  king  in  chief y  but  in  fuch  cafes  meJm 

king,  per     inquirendum  to  be  awarded y  as  has  been  accujlomed  of  old  time, 

quae  fcrvitia, 

&c.  yet  if,  upon  the  melius  inquirendumi  the  tenure  be  found  of  a  fubjed,  thcfirft  office  has  loft  his 
foice  per  fenfum  hujus  ftatuti,  and  need  not  b:  traveifed  j  and  the  melius,  tec*  is  in  nature  of  the 
diem  cUu/ic  extremurp,  or  mandamus,  Sec,  And  this  was  but  a  declaration  of  the  ancient  comnMsu 
law,  as  by  the  words  of  the  ftatute  (as  has  been  accutlonied  of  old)  it  appears  ;  but  if,  upon  the  me« 
lius,  it  be  found  again  as  uncertainly  as  before  ii  faid,  then  it  is  in  judgment  of  law  a  tenure  in  capttej 
and  fo  it  was  before  the  making  of  this  a£t,  and  fo  are  the  books  that  fpeak  hereof,  to  be  intended. 
But  if,  upon  the  melius,  a  tenure  be  found  of  the  king  ut  de  maneriu  per  qu«  fervitia,  &c.  it  {ball  be 
taken  for  knight  fervice.     Co.  Litt.  77*  b. 

Co.  Litt.  ^7*  ^^  ancient  time  every  earldom  and  barony  were  hoIdcn 

«^.b  s.  P.  of  the  king  in  capite*     2  Inil.  7. 

fays,  it  was 

fo  at  and  before  the  ftatute  of  Magna  Charta,  cap.  ao.  and  that  the  king  would  not  fafller  them  to  W 
divided  or  fevered ;  but  that  at  this  day  earls  and  barons  are  withoot  fuch  earldoms  and  baronies  of  the 
king  in  chief. 

[2183  ^3'  T^^  queen  made  a  feoffment  of  lands  of  the  duchy  out  of 
the  county  palatine  to  hold  of  her  in  capite :  the  feoflfee  (hall  hold 
of  her  m  capite  as  of  her  crown  of  England.  Per  Egerton 
Solicitor  Gen.  Arg.  2  Le.  151.  pi.  184I  in  cafe  of  the  lord 
Howard  v.  the  town  of  Waldon.  Gtes  4  Eliz.  Pi.  C.  223. 
at  the  end  of  the  duchy  cafe. 

29.  A  man  feifed  of  land  held  in  capite  of  the  king  before  the 

ftatute  of  quia  emptores  terrarum  enfeoffed  one  y.  5.  of  part  of 

the  demeffies  in  fecy  without  faying  any  thing  more,»   The  jeoffee  «r- 

feoffed  another  to  hold  of  the  feoff  or  and  his  heirs  by  the  rent  of  iL 

6 s.  Sd*    a  year  pro  omnibus  fervitt'ts  ts"  demandis.      This  land 

clearly  is  not  held  in  capite,  and  the  firft  mefnalty  is  held  of  the 

feoffor,  as  of  the  manor  by  fervice  of  chivalry.      D.  299.  b. 

pi.  33*  Fafch.  13  Eliz.  Ancn. 

4  Lc.  pi.         30-  If  before  the  ftatute  of  Weftminfter  3.  the  king's  tenant 

8o.pL  169.  in  capite  had  made  a  feoffment  to  hold  of  him,  fo  as  now  there 

moft  the  **"  ^  ^^^^  mefncy  and  tenant y  and  afterwards  the  mefnalty  came  to  the 

bmt  words,  crown  by  attaindery  &c.     If  by  the  coming  of  the  mefnalty  to 

the  crown,  the  feigniory  paramount  be  extind,  then  the  tenancy 

is  not  holden  in  capite  \  but  if  the  mefnalty  be  drowned  in  the 

feigniory  it  is  otherwife.     Some  held  that  th^  was  a  difference 

tvhere  the  mefnalty  couies  to  tl-e  feigniory y  and-  where  the  feigniory 

C9mes 
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cmnet  U  the  mefnaltys  by  Manwockl  Ch.  Baron.  4  Le«  314.  pL 
347.  Mich.  29  Eliz.  in  the  Exchequer.    The  bifliop  of  London's     ' 
cafe. — But  there  is  added  a  quaere. 

31.  Certain  lands  called  S.  ivcre  holder^  of  thi  manor  of  P^  by 
rent  and  fuit  of  court ;  P.  ivas  holden  of  the  manor  of  G.  by  rent 
emd  fuH  of  court ;  the  manor  of  G.  came  to  the  crown  by  the 
4atute  of  diffhlutions  /  the  king  H.  8.  granted  the  manor  of  G.  to 
y.  S.  and  bis  heirs^  to  hold  by  knight  fei-vice  in  capite :  B,  purchafed 
the  manor  of  G.  and  afterwards  he  purchafed  the  mOiety  of  the 
manor  of  P.  and  the  lands  called  S.  Afterwards  B;  died,  and 
the  lands  purchafed  by  him  defcended  to  his  fon,  who  purchafed 
the  other  moiety  of  P.  and  afterwards  .enfeoffed  C.  of  the  lands 
called  S.  It  was  refolved  in  this  cafe,  that  the  lands  called  S. 
were  held  in  capite  by  one  intirc  knights  fee.  Mo.  729,  pi.  10 15* 
Pafch.  38  £Hz.  Refolved  by  Fopham  and  Anderfon  Ch.  J, 
Crcfwcll's  cafe. 

32.  It  was  found  upon  a  diem  claufit,  &c«  that  J.  S.  held  BL 
Acre  of  A^  and  alfo  Wh.  Acre  of  J^.  JB/12.  as  of  her  manor  of  V^ 
by  fealty  and  3  x.  rent^  but  per  qua  alia  feirvitia  ignorant.  Upon  a 
melius  inquirendum^  it  was  founds  that  %  S.  held  Wh.  Acre  of  the 
late  queen  by  knight  fervice.  Hobart  Cn.  J.  and  Tanfield  Ch.  B« 
refolved^  that  Wh.  Acre  upon  both  the  inquiiitions  (hould  not  be 
conftrued  to  be  held  of  the  late  queen  by  knight  fervice  in  capite, 
but  only  by  knight  fervice^  as  of  a  mefne  tenure^  as  of  her  manor 
rf  V.  and  decreed  accordingly.  Ley,  50^  51.  Trin.  13  Jac 
French's  cafe. 

33.  It  was  found  by  inquifition,  that  J.  S.  died  feifed  of  cer«  jeok.  29s. 
tain  land,  et  quod  tenentur  de  domino  rege  ut  de  uno  groffoj  per  vige-  P'*  57* « 

fimam  partem  unimfeodi  militit.     This  was  rul^d  by  Hobart  Ch.  J.  ^^'^jn. 
and  the  Ch.  Baron,  abfente  the  Ch.  Juftice,  to  be  a  tenure,  by  perjervHimm 
knight  fervice  in  chief.     All  tenures  in  chief  are  in  grofs^  and  the  *»»'«{««  '^^ 
words  (ut  de  uno  groflb)  are  fcarce  of  any  fenfe,  but  of  no  cer-  ^ure'in 
tain  (enfe  at  all  in  law^  and  fo  ftand  as  void.  Hob.  90.  pi.  123.  groft.—- 
Hill.  13  Jac.  Spathurft's  cafe.  foSnd^^^od 

tenet  <ie  donufu  icgimi  per  fenritiam  militarey  generally,  and  Brooke^  Saimdeh,  Griffin  Attorney, 
StamfBrd  and  Dyer,  thought  it  ought  tabe  traverfed,  in  as  much  ■•  it  fliall  be  intended  the  bell  for  the 
^oeen,  m.  a  tenure  in  diief.    D.  i6z.  b.  162*  \L  47*  Anon. 


(M)    In  what  Cafes  the  Law  will  create  a  Tenure  in   [  ^19  ] 
Capite  without  Refervation.     Of  whom. 

[i.  T  F  the  king  grants. land  without  exprejfng  any  fervice^  this  Is 
^  in  capite.    29  H.  8.  f.  ii3-] 

\jl.  If  the  king  grants  land  to  hold  of  his  perfon^  this  is  in 
Capite.] 

[3.  &  if  he  grants  to  hold  of  him,  this  is  of  his  perfony  and  j-    ',,    ^ 
fo  in  capite.    a9  H.  8.  113.  I)^.  i.  66.  h.J  Foi.  505. 

Br.  Lifexy,  pL  57.  d^  S*  C«— S«  €•  cited  Arg.  Day*  Rep*  66,  b.  in  the  cafe  of  the  count/  paia- 
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tine  of  Wcatferd.      ',      If  tlie  king  eafeoff  othen  to  hold  of  him,  they  ibaU  hold' as  of  his  cn«ii'« 
chief,  p#r  Findukiu    Br.  Tenaies»  pi.  9.  cites  47  £•  3.  2Z. 

^  (^)  [4.  If  a  count  palatlm  (who  has  power  to  create  tenares  in 

^ ''  capite  of  himfclf,  by  grant  of  jura  regalia)  grants  land  to  hid  of 

bis  perfoHy  this  is  not  a  tenure  in  capite ;  for  though  he  has  fuch 

power>  yet  his  perfon  is  not  changed.     Contra  Davies^  i.  County 

l^alatine,  66.  the  principal  matter.] 

^^.  If  the  king  purchafes  land  ivUci  is  held  of  anotier^  all  the 

feigiiiories  by  this  are  extind,  and  if  the  king  grants  it  to  another 

to  hold  of  him^  he  {hall  hold  as  of  his  crown  in  chief.    47  £.  3. 

2X.  b.] 

Br.  Tc-  [6.  When  an  honour  h  feifed  into  the  bands  of  the  king,  if  a 

aoret,  pi.  9.  ffianor  held  of  the  honour  falls  .to  him  by  efcheat^  as  of  a  common 

per  Finch*    efcheat^  if  he  aliens  to  hold  of  him,  he  [the  alienee]  fiiall  hold 

den.   Qaod  by  the  fame  fervices  as  it  was  held  before  of  the  honour.    47  £. 

^J;;"^-    3. 21.  b.] 

f  7.  But  when  an  honour  is  feifed  into  the  hands  of  the  king^ 
and  a  manor  comes  to  the  king  by  forfeiture  of  war  as  his  efcheat 
of  Normandy  and  others,  which  is  by  reafon  of  his  own  perfon, 

siurt3,pl.9.  ^^^  ^^  ^^  feifed  and  enfeoffs  another,  he  (hall  hold  of  him  ia 

cites  S.C.    chief.    47  £.  3«  21.  b.] 


^  (^)-     (N)    Tenure  by  Knights  Service*    JVbat  E/late  may 

be  held  by  Knight  Service. 

[i.     A    Man  may     leafe  land  for  life  to  hold  by  knight  fcrvia. 
**  25  E.  3.  47.  admitted,  (and  it  feems  that  the  Icifcc 
fhall  do  the  fervice  of  a  knight,)  but  his  heir  (hall  not  be  in 
ward.] 

2.  Lands  in  gavelkind  are  held  in  focage  and  not  in  chivalry. 
Br.  Tenures,  pi.  72.  cites  9  H.  3.  and  Fitzh.  Prefcripdon,  63. 

3.  If,  before  the  (latute  of  quia  emptores  terrarum,  a  man 
being  feifed  of  one  acre  of  land,  leafes  the  fame  to  ajlrangerfor  life  ; 
and  afterwards  grants  the  reverfion  in  fee  unto  another  jhranger^ 
to  hold  of  him  and  his  heirs  by  knightsfervicef  this  is  a  good  tenure; 
but  the  grantor  (hall  not  diftrain  for  the  ferWces,  daring  the  life 
of  the  leffee,  &c.    Perk.  f.  658. 

4.  If  before  the  ftatute  of  quia  emptores  terrarum,  a  man 
feifed  of  one  acre  of  land  leafes  for  life,  and  afterwards  releases  all 
his  right  therein  to  the  leffee,  to  have  and  to  hold  unto  him,  and 
his  heirs,  8cc.  or  confirms  the  eftate  of  the  leifee,  to  have  and 

p  1    hold  the  fame  to  him  and  his  heirs,  to  hold  of  him  by  knigbtS'fer^ 

^  ■'    vice  s  the  releafor  Jiay  diftrain  for  fuch  fervices,  or  any  of  them 

in  the  land  whereof  the  leafe,   releafe,  or  confirmation   wa$ 
made>  as  often  as  the  fame  (hall  be  behind^  £rc.  Perk*  f.  6^9. 
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(0)    Knights  Service.     *  Cajile-Guard.    jffow  it  is  •  caftie. 

to  be  done,  J^w'rr. 


Which  is 


[i.  \>f  Agna  Charta,  cap.  20.     Hullus  f  cmftahJartus  £/frtngat  jjj^'^j,^ 
^^  aliquem  mtlHem  ad  dandum  denarium  pro  cuftodia  cqftrt  Ji  tnic,  beci 


_  _  .  becaafe 

ipfe  iamfacere  voluerit  in  propria  perfona  fua^  vel  per  alium  probum  no  n»a  can 

bominem  faciat^  Ji  ipfe  earn  facere  non  pqffit  propter  rationahilem  cau-  ^^^  ?^ 

fam*    Ei  [^3  nos  adduxerimus  vel  miferimus  eutn  in  exercitumy  Jit  the  king. 

quietus  de  cuftodid '  cafiri  fecundum   quaniitatem   temporis  quo  per  dom  with 

ms  fuerit  in  exercitu  de  feodo  pro  quo  fecit  Jervitium  militare  in  iJjng^i. 

exerdtu,"]  ceocc  But 

in  cafe  the 
king  grants  a  caftJe,  ^th  all  the  liberties  belonging  to  it,  unto  a  fubje6l,  he  granta  caftle-gnard  alio*  ^ 
if  thee  be  anyfoch  fenrice  due  onto  it  j  and  for  this  reafon  this  fervice  may  as  well  belong  to  a  fubje^ 
as  the  right  of  a  foreft*  It  is  a  fervice  confiftiog  in  fortifying  and  defending  any  caftle  ^  the  king^t^ 
or  another  kud's,  as  often  as  the  feodary  ihail  require.  And  this  it  properly  knigbts-femfUe^  when  it 
rcqaiici  the  pcrfon  of  the  tenant  j  but  nvbea  it  is  converted  into  a  certain  fecuniary  mulB,  payable  every 
year  for  the  fortifying  and  guarding  of  a  caftlcy  it  is  altered  from  tne  nature  of  koighti-ienrke* 
Co«clI*s  Inftitutes,  1  lib.  tit.  3.  f>  4. 

f  Cooftabularius  is  taken  here  for  caftellanus.     See  a  Inft.  33.  cap.  19.  34*  cap.  ao  Thit 

ad  (coofifHog  up3n  a  branches)  is  declaratory  of  the  common  law.  The  ift,  that  he>  that  held  by 
caftte^ardy  via.  to  keep  a  tower,  or  a  gate,  or  fuch  like,  of  a  caAIe  in  time  of  war,  mirbt  do  it 
cither  by  himfelf,  or  iy  any  otbtf  fyffideat  ferfin  for  him,  and  in  his  place.  And  fonu  boU  by  foch 
ftrrice,  as  eamaot  do  it  in  ftrjony  as  mayor  and  ecmnnnalty^  dean  and  ckapter^  hijbopsy  abbots,  &c«  /«• 
faats  bebg  purchafert,  voasM,  and  the  like,  and  therefore  they  might  make  a  deputy  by  order  of  the 
coounoa  brar.    If  zjointonants  hold  by  fuch  fervice,  if  one  of  them  perform,  it  ia  fufficient. 

xdly.  If  Jucb  a  ttnant  be  by  the  king  led,  or  fent  to  his  hoft,  in  time  of  war,  the  tenant  b  exeujtd 
and  ^it  of  his  iervice  for  keeping  of  the  caftle,  either  by  himfelf,  or  by  another,  during  tbe  timttbat  ba 
hftrves  tbe  khg  ia  bis  bo/l^  for  that  when  the  king  commands  his  fenrice  in  his  hoft,  he  difpenftt 
with  his  fer^ce*  by  leafon  of  his  tenure,  for  that  one  man  cannot  Carve  io  perfon  in  %  places ;  and  when 
be  ferves  the  king  in  perfon  in  one  place,  he  is  not  bound  to  find  a  deputy  in  the  other ;  for  he  is  not 
bound  to  make  a  deputy,  but  at  hit  pleafure  3  and  this  if  alfo  declaratory  of  the  ancient  common  law. 
%  lnft«  )4.  citet  Co.  Litt.  iiu  ifti* 

3.  They  which  hold  hj  caftle-guard,  viz.  to  guard  a  tower  %  Thoogh 
of  their  lord's   caftle,   or  a  door^  or  a  bridge^   or  a  fconce^  or  Littleton 
fomc  other  certain  part  of  the  caftle,  upon  reafonable  warn-  ^^J*^ 
ing  given  by  the  lord,  or  fome  other  for  him,  that  X  enemies  yet  it  feemt 
wiU  or  are  come  into  England,  bold  by  knigit-fervice,  and  yet  that  to  keep 
they  hold  not  by  efcuage,  nor  Ihall  pay  cfcuage.      Litt.  f.  iii.  ^iMo?ia^ 

&  Co.  litt.   82.  b.   83.  furieaion 

and  lebd- 
ffoD,  (though)  in  pr^riety  of  fpeech,  rebels  are  no  enemies,)  h  a  tenure  by  kntght-fervice.    Cob 
litt  S).  a.  If  the  ca/Ut  be  vfboify  ruinattd^  yet  the  tenure  remains  by  knightt> fervice;  and  it 

goes  in  benefit  of  the  tenant,  as  to  the  guarding  of  the  caftle,  until  it  be  rebuilt*    Co.  Utt.  ^3.  a.  . 

3.  By  the  ancient  cuftom  ndne  but  a  Inight  might  be  charged 

mtb  the  guard  of  a  caftle   belonging   to  the   king;     for  the 

letter  of  this  law  mentions  only  fuch  \  and  therefore  to  hold 

by  caftle-roard  if  a  tenure  in  knights-fervice.     And  it  fcenois, 

that  rent  tor  caftle-guard  originally  was  conflftent  with  knights* 

fervice,  and  that  it  was  not  annual,  but  promifcuouily  knights 

might  either  perform  the  fervice,  or  pay  rent  in  lieu  thereof; 

and  upon  occafi^P  did  neither,  if    the   king   fent   them  into 

llie  field.    And  lalltf,  that  a  knight  might  eitiier  do  the  fervice 

in 


\ 


«2i  Cennre. 

in  his  own  pcrfon,  or  by  his  cfquirc,  or  anodier  appointed  W 
him  thereto.     Bacon  of  government,  267. 

T 

see(F. .)    (P)  Tenure    by  *   Knights-Service,  What.    [And 
''•  '^'  what  Writ  lay  of  it.] 


•  It  is  com- 
monly called  ,_  _^ 

inourbooks  [x-  t  T^-R^^'G^^Q^f^^  eft  certum  fcTYitium,  but  not  knight- 
fcrvidum     ,  4^  fervice.     F.    6    E.    i.    B.   R.    Rot.    7.    adjudged 

"J'fe^tifm  ^P*"ft  Robert  (!e  Infula,  per  8  jufticarios  praecipnos  &  plur. 
miiitis.  And   rimos  alios  de  concilio  regis.] 

Ibis  iemce 

was  created  snd  proTided/er  f/ir  defence  of  the  realm,  to  perform  which  ferTice  the  heirs  are  not  accmint. 
fd  in  law  able,  till  the  age  of  21  years.  Therefore,  during  their  minority,  the  lord  (hall  have  cuiludy 
«f  them  i  not  for  benefit  only,  but  that  the  lord  might  lee,  that  they  be  in  their  young  yeais  taojjht  the 
deeds  of  chivalry^  and  other  virtooas  and  worthy  fcicnces.     Co.  Litt.  75.  b. 

There  was  no  certain  fort  of  profit  arofe  by  Unds  held  by  knight'f  fervtce  j  for  they  were  not  for  tlte 
kJDg*s  proTifion,  bot  his  defence.  Thefe  were  to  attend  th^  king  in  arms,  according  to  the  amy  \k^ 
was  mskde  in  every  exp^ition ;  and  whofnever  failed  in  coming,  or  rendering  his  quota  of  men  accord, 
log  to  his  tenure,  his  lands  were. originally  liable  to  be  feifed  into  the  king^a  hands  for  not  doing  hit 
doty.     Gilb.  Hift.  View  of  the  Each.  ii.  cap.  2. 

^  Ste  Spelm.  GlofT.  verbo  Drenches,  Dreogus,  Drengagium,  which  words  be  fay»  gave  him  gteak 
perplesity  a  bng  time. 

S.  P.  Br.  [2-  A  foreign  fervice  is  knight-fervice.     7  H.  4.  19.  b.] 

Tenure,  pi. 

la.  cites  S.  C    But  Brooke  fays,  he  wonders  that  foreign  ferrice'it  fervice  of  chivalsy,  onlefs  the  ml 

lord  holds  by  fervitittm  miiitare  of  his  next  lord. 

It  is  caU«i  iervitium  fopnfecum.  quia  pertinet  ad  damnum  regent  &  non  adcafitalem  dnmatm  m/tam 
h  propria  gerfona  profe&ai  futrit  in/ervitio,  3t  nifi  cutt  pro  fervitio  fuo  fiitisfec«rit  domino  r^i,  &c. 
ideo  ^rinieGum  dici  poteft,  fuiafit  &  capitmr  firis  five  extra  fervitimm,  f  mod  fit  domtm  capitaii.  Co. 
Litt.  69.  b.  cites  Brad.  lib.  t.  36.  S.  P.  And  it  it  alfo  called  regale  Jer%/itiumy  quia  fpecialitcr 

fertinet  ad  dominum  regem.  Ut  fi  dicata  in  carta,  faciendo  inde  forinfecam  fenrittum,  rd  regale  fcr- 
vitium,  irel  iervitium  domini  regis,  qnod  idem  eft,  &c.  And  another  fays ;  £t  funt  quaedam  ferrida 
forinfeca  qux  dici  poCenint  regalia  quae  ad  Icutum  prseftantur,  &  inde  habemus  fcutagium,  &  ratiom 
fcuti  pro  feodo  miljtari  reputatur,  &c.  So  as  in  refpe£t  of  him  that  doesit»  it  is  called  fenritium  nili. 
tis  ;  but  in  refped  of  him  for  and  to  whom  it  is-  done,  v\%.  to  the  kidg»  and  for  the  realm^  it  iscalU 
Iervitium  regaJc,  orfervitium  domini  legis.  Sec,    Co.  Litt.  74.  b.  75.  a. 

[3.  'A  ffte  was  levied  of  a  Inigbfs  fee^  5  E.  3,  iij. 
16  E.  3.  Brief,  655.] 

[4,  1 1  H.  3.  among  the  rolls  iri  the  Tower  of  London 
Rot.  13.  Williclmus  de  Gerdelleg  petit  verfus  G.  Man  cx- 
traneum,  feodum  unius  militis  cum  pertinentiis  in  S.  The 
defendant  pleaded  recovery  of  the  advowfon,  which  once  ap« 
_,_  pertained  to  the  faid  land,  &c.  which  the  demandant  ac- 
i^Fol.  coe!  tnowledged-  And  therefore,  becaufe  demandant  petit  %  dimi' 
dium  feodum  cum  pertinentiis^  nulla  fa£la  excepttone  de  advo- 
catione  ilia,  confideratum  eft  quod  defendens  non  refpondeat 
ad  hoc  breve,  &  ipfe  fine  die,  &c.  and  the  plaintifis  in  mife- 
ricordia.] 

[5.  Vide  Dower,  161.  196.  165.  adjudged  that  writ  of 
dower  lies  of  a  knighfs  fe6*'\ 

[6,  P.  12  E.  2.  Brief,  184.  by  Berr.  In  ancient  time$> 
at  the  ancient  law,  a  man  Ihould  have  pradpe  quod  redtiat  of  a 
knight's  fee.]  f 

i  I  /  C7-  3  ^ 


rm  ^  E.  u  B.  Rot  i.o.  jf.  qiterttur  de  B.  qucd  cum  ipfe 
ttneat  de  ipfo  ^  carucatas  term  in  Conington^  per  bomagiunty  t^ 
*cr  fer^tium  mlstare  unde  12  carticatdt  terra  faciunt  unum  fe^ 
cdum  mUitis  pro  omni  ferviiio.  And  H.  5  £.  i.  B.  Rot.  2* 
unde  22  virgaU  terra  faciunt  feodum  militus.  Vide  my  manu- 
fcript  rcgiftcr  bound  with  magna  charta,  fol.  2.  There  is  l  ^^^  J 
a  writ  quod  clamat  tenere  de  fe  per  fervitium  unde  tot  carucata  . 
terroj  vet  tot  bida  terra^  vet  tot  bovata  terra^  vel  tot  virgata 
ierrd^  faciunt  feodum  unius  mUitis.  And  fee  the  printed  rcgifter, 
fol.  2.  qua  folebat  ep  fuchwrit.]  j.  r>t^ 

[8.  Tr.  I  E.  2.  B.  R.  lHot.  59.  Lincoln,  it  is  faid  in  plead-  "yV^^j, 

Jng,  quod  48  carucata  terra  faciunt  feodum  unius  militis.^  great  divcr- 

fity  of  opi  - 
ju'oos  copceming  the  contents  of  1  knlght^s  fee,  Viz.  how  much  land  goes  x»  the  liveiihood  of  a 
ksaghu    See  Co.  Lict.  69.  a.  where  be  treats  largely  of  this  mutter. 

[p.  A  knight's  fee  is  not  accoutited  according  to  the  quantity 
«r  value  $f  the  land,  but  according  to  the  ancient  feoffment  and 
refervation :  iot  of  the  fame  land  in  quantity  or  value  may  be 
referred  one  or  two,  or  more  or  lefs,  knight's  fees.  Vide  14 
E..2.  Liber  parliamentorum,  fol.  91.  Contra  Co.  9.  Lowe,  124.] 

[lo.  See  the  fummons  to  be  made  of  knights  is  always.^/W  fl'^^^'i 
rnnnes  qui   babent  20  Ubratas  terra j  vel  feodum  unius  militis  in--  England, 
tegrum  vaiens  20  /.  per  annum^  ^c\     by  which  it  appears  that  6^o.  in  the 
there  may  bt;  a  knij^ht's  fee,  which  is  not  of  the  value  of  20 1.  »«8pof  H. 

,   '  °  '  3.  fayi,  that 

a  year.  J  all  the  ihc- 

rifiiofEng- 
httd  were  amerced  each  5  marks,  becaufe  they  did  not  diftrain  e^ery  one  that  had  10 1.  a  yevin  their 
feveral  counties,  to  come  to  the  king  and  be  knighted ;  hut  they  obuined  lefpite  of  the  king,  accordiof 
tt>  hti  writs  to  them  dire^cd. 

[11.  In  the  treafury  with  Mafter  Bradfhaw  in  the  bag  of  te- 
nures there  is  a  roll,  whereof  the  title  is  defeodis  militum  (5*  par^' 
tibus  feodorumj  unde  Johanna  de  Bobun  comitiffa  Hereford  dotata 
fuit  5  Junii  48  £.  3.  In  which  roll  every  fee,  and  the  value 
thereof  is  fet  down  whereof  die  was  endowed,  where  it  appears 
that  a  man  holds  fometimes  by  two  fees  land  of. the  value  of  loL 
and  fometimes  of  the  value  of  15 1.  and  fometimes  more  and 
fometimes  lefs,  and  oftentimes  by  a  fee  land  of  the  value  of  5  i. 
and  this  is  for  the  molt  part,  and  according  to  this  rate,  and 
rarely  by  more,  but  no  certainty  according  to  the  value.] 

[  1 2.  T^alis  tenet  dimidium  feodum  militis  vocatum  Bacons  in  Lon- 
don de  bareditate  Mountficbtt  qui  tenet  ulterius  de  regCy  this  fhall  be 
intended  the  fervice  of  a  moiety  of  a  knight's  fee,  if  no  other 
tenure  be  exprefsly  made  and  found.    D.  16  EL  329.  f.  15.] 

[13^.  SI  dicatur  in  charta  faciendo  inde  *  forinfecum  ffrvitium,  Braa.  fih. 
vel  regale  fervitium  five  fervitium  domini  regl^^  qucd  idc^m  efl  fe-  ?•  ^^*  '^* 
cundum  modum  feoff aiionis  J  f cilice  t J  quantum  pertinet  ad  feodum  unius  3*6.'t^-l» 
militlsy  vel  duorum  itl  eadum  villuy  vel  de  eodem  feodo,  vel  ad  feu-  *  Forinfe* 
tagium  100/.  2  marcasy  vel  2%  ^c,  SeJ J  dicatur  reddendo  inde  ^""^f'y- 
per  ahnum  tantiffn^  Sc  hciendo ' tales  feclas  pro  omni  fervixio,  cx-  fervice  by 
cepto  regali  femtio,  vel  falvo  forinfeco,  tunc  videridum  erit  «;«-  which  the 
frimls  ft  feodum  iltkd  in.  ipfa  d^atiene  fmnfecum  diiuit  ab  imtio  i^l  ^^^^  ^^ 

non^ 
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the  fame       if«/i,  Ji  mitem  nullum  deluit  ah  initio^  nee  JU  eertum  firinfeam  in 

bnd  which    charta  enprejjum^  numquam  praftabitur  nee  peti  potent  propter  inarm 

PcrlTf!     *  titudinem.    Dra£lon,  Hb«  fol.  36.     Co.  Litt.  75.] 

650.--- Ser-       [14.  A  man  may  give  land  to  hold  by  lefs  fervice  than  he 

^"ffant'fo.    ^"'^'^  holds,  utft  ipfe  teneatur  ad  forinfecum  domino  is^fe^aUri 

nnfeciy.  *   fo^  tenens  ^e  poterit  alium  inde  ulteriusfeoffarejinejorinfeco.    Brac- 

fitia  pirtU    ton,  lib.  a.  fol.  21.  b.  [cap.  7.  f.  3.] 

^^/^        [15.  Braaon,  lib.  [2.]  fol.  77.  b.  Servitium  firinfecum,  quod 

Vol.  cd7. '  dkitur  regale^  tst  quod  pertinet  ad  fcutum  £5*  militiam  ad  patriot  de* 

^mmm^^m^  fenftonem*     [cap.  35*  f.   i.] 

gem^  ^  vmt  nd  imtnum  cufitalem^  mfi  cum  ifi  ptvpr'ia  perfona  profefius  fuerls  in  fervitio,  ¥d  nifioia 
]»ru  (ervitio  fuo  Iktisfeoerit  domino  regi  qaocunqae  modo  &  fiunt  in  certU  temporibiu,  cum  cafut  ft  ne. 
ceflitas  erencrTt,  ft  vtria  Bahetit  nomina^  tc  diverfa.  Quandoque  enim  ooinioaotur  forinfecay  Uige 
fompto  vocabuh)  qaoad  fervitium  domini  regis,  quandoque  Icutagiomt  quandoque  ferridum  don^  le- 
gi<y  ic  Ideo  forinfecum  dici  poteft,  qiria  fit  &  capitur  foiis,  five  extra  fervitiomy  quia  fit  domino  capi* 
tali :  Item  fcatagium>  quia  talii  praeftatio  pertinet  ad  (cutum  quod  afluroiiur  ad  iervitium  milltiie. 
Brad.  36.  lib.  2«  cap.  li.  f.  7. 

[223] 

V  there  be  fig.  Hill.  8    E.   I.  Rot.  64.   b.     Dyiringai  pro  homagio  kt 

^Ltby       ^fl^^f  ^  pro  fervitio  forinfeco  quantum  pertinet  ad  unum  feodum 

knights  finr.  militis.^ 

■vice,   and 

the  tenant  gives  tl^  tenancy  in  tail  fkiendo  forinfecum  iervitium  quantem  ad  eundem  texram  pcniaef| 

by  the  words  the  donee  fluH  hold  of  die  donor  by  knights  fervicci  &c.  Jenk.  U  634. 

[17.  Time  of  £.  2.  88.  b.    there  is  pleaded  a   gift  in  fee 

of  land,  tenendum  libere  pro  homagio  iff  fenntio,  i^  per  forinfecum 

fervitium^  fdUcety  ad  fcutagium  20  /.  quando  venit  duos  foUd^s  fsf 

unum  quadrantem  fsf  ad  plus^  &r.] 

He  that  [18.  21   E.  !•  Rot.  Finium,  M.  0.    Per    forinfecum  fervh 

holds  by-.    •"  ^       "'      X.  *  A  -y  ^  '^ 

\j,ggj^       tium  comagtt,  he  was  in  ward.] 

holds  by 

knight  fcrv!ce.  Co.  Litt.  69.  b«  Litt.  f.  m6.  is»  that  it  i^faidthatin  the  marchei  of  Scot* 
land  feme  held  of  the  king  by  comage,  that  is  to  fay»  to  v-ind  a  honif  to  give  men  of  the  couooy 
warning  when  they  hear  that  the  Scots,  or  other  enemies,  are  come,  or  will  enter  into  England,  which  fer- 
vice is  grand  ferjeanty.  But  if  any  tenant  hold  of  any  other  lord  than  of  the  king  by  fuch  (erviccaf 
comage,  this  is  not  grtnd  fegeaiityi  but  it  is  knight  fervice. 

«  See  Co.        [19.  The ^atute.i  E.  2.  [f.  3.]  ir,  that  he  who  holds  lands 

Utt,  6S.  74*  Jq  focage  of  other  manors  than  of  the  manors  of  the  king  doing 

^^'  **       no  foreira  fervice,  the  roUs  of  the  Chancery  (hall  be  fcarchcd, 

and  it  mall  be  done  as  before.    By  which  the  ftatute  implies 

that  he  is  not  compellable  to  be  a  knight.    And  by  *  forngn 

ferviee  is  intended^  as  it  feems,  knight  fervice  J] 

(QJpl.  14.       [20.  Capitula  efcaetria  in   Magna  Charta^  foL  i62»    hem  j^ 

religiofi  vel  eccl^Mca  perfonee  a  conquefiu  Anglue  aliquas  terras  fi% 

aliqua  tenementa  de  fervitio  militarif  vel  aliquo  alio  fervitio  in  d^en^ 

Jlonem  ftgni  onerata  acquijierunt^   quis  remanft  omratus  de  il^s 

fervid  forinfecis  iff  de  cujufcunque  feod^  funt^  faV.] 

[21.  If  a  man  gives  land  in  tail^  rendering  rent  ^  foienJk 
*«  (O)  P»*  ff^fiiggtftn  fervititm^  in  this  cafe  he  fhall   have  boA,  bccadc 
^11  is   one   fervice.       KeUoway   incerti   tempctris    123.   Vy 
Keble.l  , 

t22f  h 


^ai.  In  the  book  of  the  ancient  charters  of  the  county  of  *  if  there 
Cornwall,  there  is  in  31  charter  a  feoffment  of  land  rendering  ^^'^^ 
12  {L    rent  fir  all  exa^ians^  falvo  fervitio  domini  reps  firinfeeo  SStfcr- 

Suantwn  pertinet  ad  quinque  acras  libera  terra  de  feod$  fuQ*     And  vice,  and  th« 
jcrc  in  the  46th  charter^  the  prior  of  Bodmin  gave  to  Richard  *?^i?** 
earl  of    Cornwall   3  acres,  facundo  de  eifdem  trUus  acris  In--  Swcyin*^ 
geramo  de  Bray^  tst  haredibus  fuis  regale  fervitwm  quantum  pertinet  tail  to  hold 
§d  pradiQas  tres  acras.     And  there  in  the  169th  charter,  John   j^  p"^^^ 
de  Gatefden  gave  the  manor  of  Lerkey  to  the  earl  oJF  Cornwall,  /emcet^- 
reddenda   annuatim    7,  calcana  deaurata,    *  falw   etiam  Jiht    {5*  vo  forinfec* 
lutredibms  fuis  fervitio  fimnfeco  deiito  (^  confueto  pro   omni  fer*  [jJJ'g^fc** 

wViP.3  this  faiv* 

Ihallmake 
die  donee  to  bold  of  the  donor  by  knights  fervice,  and  yet  rhe  fame  was  not  !o  the  donor  before,  but 
tlie  donor  was  chargeable  with  knighti  fervice  for  the  fame  land  untt  him  of  whom  he  held  it«    Periu 

im  650. 

23.  Some  held  bjr  cuftom  to  pay  but  the  moietjr,  or  the  4th  ^^  ^  9^ 
part  of  the  fum  at  which  efcuage  was  affefTed  hj  parliament; 

and  becaufe  the  efcuage  which  they  (liould  pay  was  uncertain^ 
they  held  by  knights  fervice.     Hawk.  Co.  Litt.  116. 

24.  Tenure  hy  carnage,  if  it  be  of  any  other  lord  than  the 
king,  b  knight  fervice.     2  Inft.  9.  cites  Litt.  f.  156. 

25.  Every  tenure  by  efcuage  is  a  tenure  by  knights  fervice; 
but  every  tenant  that  holds  by  knights  fervice  holds  not  by 
efcuage.     Co.  Litt.  69.  a. 

26.  Sir  Rich.  Rokiley  Knight  did  hold  lands  at  Seaton  by 
fcrjeanty  to  be  vantrarius  regis,  that  is   to  be  the  king's  fore- 
footman  v)ben  the  king  vjent  to  Gafcoigne,  donee  perufus  fuit  pari    [  224  J 
folearum  precii  4  d.  that  is,  until  he  tad  worn  out  a  pair  offhaes 

•f  the  price  rf  /\d.     And  this  fervice  being  admitted  to  be  per-  / 

formed  when  the  king  went  to  GaCcoigne  to  make  war^  is  knight 
fervice.    Co.  Litt.  6if.  b. 


(  Q^)  Tenure  by  f  Efcuage.  ^  ^^^ 

in  Latin 

ti.  I?SCUAGE  was  due,  if  the  king  had  gone  a  voyage  royal  into  ^cuiagium, 
*^  Wales.    Fitzh.  Na.  83.  c.  5  E.  1.  Rot.  Scutagii.]        ^Vfe^ 
[And  6  £•  I.  Rot.  Ciaufarum  Membrana,  2*  20  £.  i.  /«rv/r«.Soin« 

Liber  Parliamentorum,  2  E.  i.  Rot.  Ciaufarum  Membrana,  4.  ^^j*'^^^' 
it  appears  by  an  infpeicimus,  that  there  was  an  efcuage  roll  in  ^1^ 
41  H.  3.  upon  a  voyage  royal  to  Wales.     7  £.  i.  Ciaufarum  knight^sfte, 
Membrana,  9.  a  writ  is  dire£icd  to  the  treafurer  and  barons  f^f^j^^** 
of  die  Exchequer  to  caufe  efcuage  to  be  levied  in  all  counties,  half  a 
and  there  in  the  end  it    is  fecundum  quod  hujufmodi  fcutagium  Jcnight*t 
^  aHis  exercitibus  Wallia  in  cafu  conftmili  levari  confuevit.   10  E.  i.  J^^^j 
Rot.    Marefcalli,     the  names  of    thofe   who   did    their  fer-  king  made  a 
▼ices  and  that  paid  their  fines.      14  E.  2.  Liber  Parliamen-  v^'ys^ 
torom,  the  king  demanded  efcuage  of  the  years  of  the  5,   10,  scotJaad*» 
ao,  31,  34  E.  T»  and  4   TLe  2.    for  the   wars  of  Wales   and  fobdue  th« 

Scotland.    %  £.  r.-  Rot.  Finium  Mcmb.  jq.    Commiffion  to  Scots,  he 

chat  held  by 


\ 


levy 


4 

\ 


h. 


ai4  Ccnurf. 

knJghfi  ^^  cfcuagc  for  Ac  years  of  the  28,  34j  &  3«  E.  i.  Rot.  Sea. 
fee  ought     tagii  de  r.  Ufque  I2  £•  2.  for  the  efcuage  of  the  34  £«  i.i 

to  be  with 

the  king  40  days  well  arrayed  for  the  warj  he  that  held  by  half  a  knight*i  fee  ought  to  be  with  kloi 
%o  }  and  thofe  that  held  by  more  or  lefs,  ought  to  be  with  him  more  days,  or  fewer,  in  the  fame  pro. 
portion.  And  one  might  liold  to  ferve  the  king  in  hit  wart  in  other  Goantries,  as  well  ai  Scotiaad, 
Hawk.  Co.  Litt.  11 1,  ill.  S*  P.  Cowel's  Inftitutes,  1  lib.  tit.  3.  f.  5. 

When  fach  at  held  by  knight  ferrice  f<uied  on  any  expedition,  in  coming  or  tendering  his  (jueta  tf 
mokf  according  to  hit  tenorci  -the  puniihment  originally  was  to  feife  his  lands ;  but  aftnwacds  this 
feifore  was  changed  into  an  efcuage,  or  a  fine,  according  to  the  degree  of  faihire ;  but  if  they  feat  in- 
ilead  of  perfonally  appearing,  they  made  a  compofition  with  the  king  for  not  attending  in  petfoa,  but 
lending  others }  if  he  did  not  come  at  all,  then  he  was  aflefled  for  all  the  lands  he  held,  but  hU  no  ef. 
cuage  from  his  tenants  j  but  If  he  came,  and  there  was  a  deficiency  in  any  of  his  tenants,  he  had  ef. 
cuage  from  hit  tenants :  this  was  an  inducement  for  every  perfon  to  come  or  fend,  becaufe  he  bad  as 
efcuage  at  all,  unlefs  he  were  there,  or  fent  j  fo  that  all  the  efcuage  fell  on  him,  and  he  had  00  aid 
•fcr.    Oilb.  Hift.  View  of  the  Exch.  a i ,  »• 

If  thete-  [2.  Efcuage  wa9  due  if  the  king  had  gone  a  voyage  rojal  wt$ 

°**?n^i/-  ^^^^^^'  Ancient  Tenures,  fol.  i.  b.  becaufe  Scotland  is  o{ 
£i^^Hj^r.  right  appendant,  to  the  realm  of  England.] 

Mmm,yaj£0»    . 

VMW|  PiSavum^  &c.  it  is  all  one  as  the  going  into  Scotland.    Co.  Litt.  69.  b. 

[3.  31  E.  I.  Rot.  Scutagii.   There  is  an  efcuage  grant  eiu 

tered  in  the  court  rolls  of  the  heirs  of  the  earl  of  Devon,  there 

are  2  rolls  of  accounts  made  9  E.  2,  one  of  the  fees  of  the  h^ 

mur  of  Ockhampton^  and  the  other  of.Plympton  for  the  efcuages 

received  of  the  tenants  of  the  faid  honours  pro  exercitibus  regis 

in  Scotia  de  annis  28  &  31  £.  i.] 

^9R.  s*        [4.  R,  Edward   3.  made  one  or  more  royal    voyages  ini$ 

^'^A^^'ti.    ^^^^^^»    7^^  ^^  efcuage  was  paid}    but  it  feems  this  was 

Sonof'die"    becaufe  aids  nvere  granied  to  him  for  this  purpofe  i^  parliamnti 

commons      but  fee  the  pardon  of  50  E.  3.  where  forfeit$>  reliefs  and  *e(- 

fardontdtu  ^uages  made^  fallen  or  chanced  within  the  realm  of  England,  arc 

(f^for    pardoned.] 

his  voyage 

into  Scotland*    Prynne's  Cot.  Rec.  Abr.  No.  4o»  ■  Co.  Litt.  71.  b. 

•  [  225  ] 

[5.  So.  the  pardon  of  14  E.  3.  cap.  3.  Reliefs  and  efcuages 
till  the  king  (hall  go  into  Brabant  [were]  pardoned ;  but  fee  die 
efcuage  roll  of  the  county  of  Lincpln,  where  an  efcuage  is  le- 
vied for  the  voyage  of  the  king  to  Scotland^  the  yeafr  I  E.  jt 
which  roll  is  in  the  Exchequer  with  Mafter  Bradftaw.  J 

[6.  He  who  holds  by  efcuage  ought  to  go  with  the  king  in  a 
vojagi  royal  upon  a  rebellion^  not  [where  it]  was  to  conquer  that 
wnich  the  king  had  not  before  5  £•  !•  Rot.  Claufo  Membrana,8. 
the  claufei  is  fo  expreffedi  fcilicet,  tofupprefs  Elwin  the  prince 
of  Wales    and    other    rebels  \  and    fo   5   £•  i.  Rot.  Scotag^ 

Memb.  7.] 

[^  An  efcuage  was  levied  for  the  v^gfage  of  the  )anginto  Sai^ 
4  £•  2.  as  appears,  by  13  B.  2.  Rot.  Finium  M.  u 
Ibid.^.n  t6  E.  2.  M.  3.] 

l^.  28  H.  3.  Efcuage  was  granted  to  the  king,  fcllioet, 
J  marks  for  every  knight's  fee  upoil  the  retuim  of  tie  Mng  out  if 
BrtUiln,  where  he  wa6  to  fupprefs  the  rebe||^and  the  FrencL 


timt 


»--»*-*i<»*.i 


Cenut»; 
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^9b  No  efcuage  is  due  for  a  voyage  to  Flanders.  25  £•  i.  in 
thjE.Hiftory  of  the  Monk  of  Gifburaes  tht$  is  contained  in  a  pe* 
dtion  to  the  king  by  the  commons.]  ' 

{lo.  Efcuage  is  properly  to  fuftain  war  between  thofe  ofWalei 
gtid  Scotiand^  and  not  between  dther  lands,  becaufe  thofe  (hall  be 
of  right  appendant  to  the  realm  of  £ngland.  Ancient  Tenu^es> 
foil,  b.] 

[11.  It  feem«  that  efcuage  is  due  upon  every  voyages-royal  made  A  voytge- 
m  the  realm  fir  defence  of  the  realm.]  J^P^;;;' 

^tiMg  bimfelfgoa  to  war,  as  Litdeton  fitys,  but  ilfo  when  liis  lieotenalit,  or  deputy  of  his  iieuteoant* 
*  Aad  wfatt  mali  be  faid  a  voya^e^royal  Aall  bt  aJjuJged  in  this  cafe  by  the  jtidps  of  tbt  cornmon  /aw« 

m  an  incident  to  efcoagey  auui  ooi  by  the  conftable  and  marihaJy  or  any  other  |  &  ^c  de  fimilibus* 
,  Coi  titt.  69.  b.      '  • 

Tbere  h  alfo  awetber  kind  of  voyage-royal,  vis.  wbeti  me  *  goes  wUh  the  itnft  daughter  beyond  fern 

U  he  tarried,  Sec    For  fuc^  a  voya^  is  for  the  good  of  the  whole  realm  (for  more  profit  for  the 

•eiliB  caoooc  be,  dun  to  make  alilauce  wich  another  nation) ;  but  of  .(his  voy^e-. royal  Littleton  fpeaki 

sot  here,  but  only  of  the  voyage-royal  to  war ;  fo  as  there  is  a  VQyage-jroyal  of  war.  and  a  voyage* 

rpyal  of  peace  and  amity.     Co.  Litt.  69.  b. 
*  S.  P.  Co.  Litt.  130.  b«  and  that  in  fuch  cafe  a  protection  profeCturz  maybe  purchaT^dy  and  caft 

pendente  placico* 

[12.  Statutum  (^  religions,  7  J?.  l.  //;  magna  charia^  foU  79.  h^ 
in  fine  ftatuti,  nos  ftatira  per  annum  completum  a  tempore  quo 
hiijufmodi  emptiones,  &c.  .Terras  &  tenementa  hujufmodi  ca* 
piemus  in  manum^oftram  aut  alios  inde  fefabimus  per  certa  fer* 
Titia  nobis  inde  ad  defenfionem  noflri  facienda,  falvus  capitalibus 
dominis  feodorum  illorum  wardis  releviis  &  efcaetis  &  aliis  ad 
ipfos  pertinentibus  &  fervitiis  inde  dobitis  &  confuetis.] 

[13.  Mirror  of  Juftices,  fol.  2.  b.  cap.  i.  f.  3.  of  the  remnant 
of  the  land  they  fliould  enfeoff  the  earls,  barons,  knights,  fer- 
jeants,  and  others^  to  hold  of  the  kings  by  the  fervices  provided 
and  ordained  for  defence  of  the  realm.] 

[14.   Capitula  efcaetrut  in  magna  chartay  fol.    163,      Item  (1  Sec(P)pU 
tefigiofi  vel  ecclefiafticae  pcrfonae  a  conqueftu  Anglias  aliquas  ter-  *°* 
rad  feu  aliqua  tenementa  de  fervitio  militari,  vel  aliquo  alio  fer- 
vitio  in  defenfionem  regni  onerata  acquifierunt,  quis  remanet*one  • 
ratus  in  illis  fervitiis  forinfecis  &  de  cujufcunque  feodo  fint,  &c.] 

15-  Tenant  for  life  may  do  efcuage;. for  it  feems  that  efcuage 
does,  not  dra^v  to  it  homage ^  but  where  the  tenant  has  eflate  of  inheri'^ 
tofice;  for  tenant  for  life  cannot  do  homage*  Br.  Tenure,  pi.  6S. 
cites  19  E.  3.  Fitz.  Fine»  71. 

i6.  He  that  holds  by  homage,  fealty,  and  efcuage,  holds  by  {o*  |[  226  J 
cage  and  not  by  chivalry.    Br.  Tenures,  pi.  85.  cites  13  H.  4. 
and  Fitzh.  tit.  Avowry,  197. 

17.  Homage  and  inight-fervice  are  incident  to  efcuage,  and  by  the 
grant  of  fervices,  efcuage  pafies  with  the  reft.     Co.  Litt.  69-  a. 

18.  Efcuage  is  directed  by  cuflohi,  Co*  Litt.  72.  b. ;  for  Litt. 
f.  98.  lays,  that  fomc  hold  by  fuch  cuftom,  th:.t  r  cVouagche  af- 
feffed  by  parliament  to  any  funi,  th.it  they  fhall  pay  only  t^^jt 
moiety  of  the  fum,  ai^|Ifome  only  the  4th  part  of  that.  i"um» 
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(R)     Efcuage.    *  *  Of  what  Service  it  is  due.     Ef- 
cuage  is  not  due '  for  any  Service  of  f  Grand 
l^^       Scrjeanty. 

caftJe-goard 

hcwTby  *    U\  n^HE  r^ij/?«*&  of  England  ought  by  his  office  to  go  with  the 
knighu  fer-  •*    king  in  a  voyage-royal,  or  othcrwife  he  flia^  pay  efcuage* 

^et*he"ftaU  ^^^^  ^^^  ^^  ^  S'^^^^  fcrjeanty.)   5  E.  i.  Rot.  Scutagii  Memb.  6. 

fay  no  «f*  admitted.     For  there  it  is  entered  that  he  is  acquitted  becaufe  he  • 

cuage,  be-  goes  in  pcrfon }  and  10  £.  i.  Rot.'  Marefcalli  Memb.  5.  he  fent 

?'J?^\.  another.] 

fo  with  the  king  to  wiar.    Co*  Litt.  69.  b.  *  * 

f  Tenure  of  ihe  king  by  fcrjeanty  tofnd  a  mMn'fir  the  war  ubtcunque  infra  ptatuor  maria  U  grand 
feijeantys  per  ifanke.  for  it  is  ferfice  to  be  done  by  the  body  of  a  man,  and  if  he  cannot  find  a  man 
to  do  the  fervice  be  /hail  do  it  hixnfelf  5  quod  aliqui  jufticiarii  conccflerunt.     Br.  Tenure,  pL  13.  cites. 

n  H.  4,  72. 

[2.  So  the  marjbal  of  England  ought  by  his  office  to  go  in  the 
voyage-royal,  or  otherwifc  he  fliall  pay  efcuagtf.  (And  yet  this  is 
grand  fcrjeanty.)  5  E.  i.  Rot.  Scutagii  Memb.  6.  fidmitted,  and 
JO  E.  I.  Rot.  Marefcalli  Memb.  6.] 

[3.  10  E.  I.  Rot.  Marefcalli  Memb.  4.  dftnidium  feijeantiat 
&  facit  per  J.  S.] 

[4.  S  E.  I.  Rot.  Scutagji  Memb.  7.  All  the  htjhops  and  ah* 
hoiSy  finem  fecerunt^  or  pro  quo  fatlsftceruni^  and  i  o  E.  1 .  Rot. 
Marefcalli  Memb.  6.  Some  abbots  and  bifhops  are  excufed  for 
vacancy  at  the  time ;  by  which  it  appears  that  efcuage  is  due 
from  bifliops  and  abbots,  and  they  hold  their  baronies  by  grand 
fcrjeanty.] 

5.  Tne  king  (hall  not  have  efcuage  of  fuch  as  hold  by  grand 
ferjeanty,  unUJs  they  bold  of  him  by  ^cuage.     Litt.  f.  158. 


(S)     To  be  affeffed  by  Parliament. 
•[227] 

Magna        [  f.  TT^ING  John  in  a  charter  ordained  in  this  manner.] 

Chart4,cap.  '''^" 

37.  waS|  that  efcuage  (hould  betaken  as  it  was  in  the  time  of  H.  %•  But  Bacon  of  Governmeot,  276,177. 

ibystthat  the  charter  of  King  John  hath  fuperadded  hereunto  this  enfuing  provifion,  vie.  there  Aall  be 

BO  efcuage  fet  in  the  kingdom,  except  for  the  redeeming  of  the  king's  perfon,  making  of  his  ddcft  Um  a 

knight,  and  one  marriage  of  his  eideft  daughter ;  and  for  this  there  flull  be  only  reafonable  aid  :  and 

in  like  manner  *  ihall  the  aids  of  the  city- of  London  be  fet.     And  for  the  aiTeffing  of  efcuage  we  will 

fummon  the  archbiihops,  bifhops,  abbots, '  earls,  and  greater  barons  of  the  kingdom  fpecially  by  oar 

fcve.a  \  tits,  and  will  caufie  to  be  fummoned  in  general  by  our  iheriffs,  and  bailiffs,  ail  other  our  te- 

nan.s  ir  capite,  to  be  at  a  certain  day  after  40  days  at  the  leaft,  and  at  a  certain  place  \  and  we  will  fet 

down  the  caufe  in  all  our  writs  j^and  the  matter  at  the  day  appointed  ihall  proceed  according  to  the 

eounfcl  of  thofe  that  (hall  l<c  prel'ent,  although  ail  that  w;re  i'ummoned  do  not  come.     And  we  will  not 

allow  any  man  tcTtake  aid  of  his  fi eemeo,  onlefs  for  redemption  of  his  body,  and  making  his  ddeft 

fon  a  knight,  -and  one  marriage  for  his  eideft  dau^^iter;  and  this  AaU  be  a  reafonable  aid  only.  ■     ■    ■ 

This  is  copied  out  in  Gilb.  WiU  View  of  the  lixch.  z^.  with  a  Me  and  fome  few  additions  by 

way  of  explanation,  in  paienthefca ;  but  as  It  is  menuoned  as  an  A0l>%|lDvai,  it  may  deferve  the  leu 

notice  as  being  an  addition  by  Tome  other  hand,  and  the  intiodudory  aocc  perhaps  not  caiily  to  bt 

lupported. 


Ceraire. 

[t,  13  E.  2,  Rot,  Finium  M.  i.  Two  marks  dc  fcuto  given 
for  the  elcuage  of  4  £•  2.  Ibidem,  iA.  2.  40  s.  de  fcuto  de  tem- 
pore £.  Y.  ] 

3.  *Albeit  efcuage  uncertain  be  due  by  tenure,  yet  becaufe  the 
afleflment  thereof  concerned  fo  many,  sftid  fo  great  a  number  of  the 
fubje^s  of  the  realm,  it  could  not  oe  afleflcd  by  the  king,  or  any 
other  but  by  parliament.  And  this '  was*  by  the  common  law. 
Ho  efcuage  was  ajfejfcd  by  parliament  fince  the  reign  of  Ed.  2. 
and  in  the  8th  year  of  his  reign^  efcuage  was  aflefTed.  Co. 
Litt.  72.  a.  b. 


3J7 


(T)      Efcuage.     By  whom  the  Service  is  to  be  done. 

[i.    JJEMES  and  abbejfes  do  the  fervices  <dways  by  others;  L*"*  ^'  9^- 
•     ^  ioE.|.  Rot.MarcfcamMcmb.s.]  Hi^ 

perfinsof  x«llgioo.— Aiid  Lord  Coke  in  his  CommenC,  pd^.  70.  b.  ftys,  that  the  word  (relU 
gion)  is  taken  lar^dy,  vis.  not  only  for  regular  or  deai  perfont^  i^tiotf,  ooonks,  &c.  bat  for  feculaf^ 
peribns  alio,  as  bii]^ops>  parfons,  vican,  ^c.  for  neither  are  bound  to  go  in  proper  perfou* . 

[2.  It  feems  by  all  the  efcuage  and  marflialfea  rolls^  that  all  lay  Co.  Lltt. 
perfonsfor  the  moft  part  in  good  h(alth^  ought  to  do  the  fervice  in  pro-  ^^^^  ^^ 
^er  perfon,  and  not  by  another  1^  idcot,  mad- 

»  man  I  leper  ^ 

a  man  maimed,  blind,  deaf,  oi  decrepit  age,  &c»  are  not  boond  to  go  in  proper  perfon* 

[3.  loE.  I.  Rot.  MarefcaUiMemb.  5.  Infirmus  facit  per  alium 
Memb.     Umphrevil  abfente  d$  licentia  regis  recognovit,  isf  facit  per 

y.s.  Sec] 

[4.  Generally  of  right,  ;thcy  who  hold  by  efcuage  ought  to  be 
in  thib  army  in  perfon ;  and  it  is  not  fufEcient  to  find  another  to 
be  there.    Contra,  Co.  Litt.  70.] 

("5.  In  the  Exchequer,  with  Mr.  Bradfliaw,  there  is  a  roll 
which  is  indtled,  Negotia  adjumata  de  Scnccario  ad  Parliamen- 
turn  Regis  apud  Karliplom  in  odabis  San£li  Hilarii,  anno  35  E. 
regis  i  in  which  there  is  thus,  that  Rogerus  le  Ware,  tvhoy  ifpon 
fummonSf  came  to  parliament^  and  f aid y  that  ivhef^eas  he  vms  fum^- 
mmed  to  be  at  Carlifle^  34  ^*  !•  perfdhaUter^cum  fervitio  fuoy  he* 
acknowledged,  that  he  held  by  knight-fervice,  and  that  he  was 
there  accotding  to  the  fummo^is.] 

^6-  7  E.  2.  Rot.  Finium  Memb.  5..  Pro  rege  difinibus  capiendis 
mb  arcbiepifccpis,  tpifcopiSf  abbatibus^  prioribuSj  fcf  omnibus  eccle/i'-^ 
^icis  per  finis  ac  muUeribus  isf  aliis  debiliius  is^  ad  laborandum  impo^ 
UntibuSi  £5V.  etfervitia  nobis  facer e  debent,]  *  [  228  ] 

7.  If  there  be  lordy  mefne,  and  tenant  ^  and  each  holds  of  fife  other  The  lord 
iy  eJcuagCy  and  the  tenant  goes  a  voyage  into  Scotland^  the  lord#all  JjjJ^"^^ 
not  have  efcuage  of  the  mefne.     The  rcafon  feems  to  be,  inaf-  cuageof  his 
much  as  there  ^  fhoMpe  only  one  fervice  done  for  one  and  the  fame  tenant,  »fti- 
landi  quaere  inde.    Br.  Tenures,  pi.  89.  cites  6  H.  3.  &  Fitzh.  be'hTm'iff  _ 
tit.  Avowry,  242.  &  concordat  Nov.  Nat.  Brev.  gjcuntoih^' 

wnr  in  per- 
ibn.     Br.  Tenures,  oL  10?.  cites  F.  N.  B.  83,  $4. 

a  t  8.  If 


2»d  Cenurt. 

Kawk.  Co.        8.  If  a  jcititenanU  b€  of  land  holdcn  by  knights-fervice,  anJ( 

£;c"i<rc'the  ^'^  ^^^  ^^^^  ^  '^^'^g*  i'  fu^ccs  for  both,  and  both  of  them  cai- 
fefviceori.   not  be  Compelled  to  go  ^  for  by  their  tenure  one  man  is  onlj  to 

gUially  re-     go.      Co.  Litt.  70.   b.  .  \  • 

lilJIJJJ^®^  9.  If  the  tenant  par  avail  goes y  it  Sfcharges  the  mefne;  for  ooe 
perfwmed.    tenancy  fliall  pay  but  one  efcaage.    Co.  Litt.  70.  b. 

If  diere  be  •  ^ 

lord  and  many  feveral  Aefiies  and  tenanti,  and  ttch  holds  by  feveral  knights  fervice,  \(  the  tenant 
paravail  of  the  land  does  the  fervices,  and  goes  with  the  king  in  war,  tec  the  fame  fluii  cxcuTe 
ali  the  other  /nefnes  \  for,  for  one  land  but  one  fervice  can  be  demanded,  viz.  to  go,  or  to  find  a  nuo 
Co  go,  &c  And  (o  the  mefne  paramount  here  is  ezcufed,  becaufe  the  fervice  «is  done  by  the  tcnanty 
9tc    /•  N.  B.  S4.  (D)  S.  P.  Br.  Tenures,  pL  103.  cites  F.  N.  B.  83,  S4. 

■ 

ID.  An  abbot  J  or  prior,  &c.  that  holds  lands  by  knights-fer-' 
▼ice>  albeit  he  ought  not,  in  refpei^  of  his  profeffion,  to  ferve 
•    '  in  war  in  proper  pcrfofn  5  yet  mujl  he  find  a  fufficUnt  man^  conye- 

niently  arrayed  for  the  war,  to  fuppl/  his  place.  And  if  he  can 
find  none,  then  mud  he  pay  efcuage,  &c.  for  his  profeffion  does 
not  privilege  him,  but  tRat  the  king's  fervice  in  his  war  muft  be 
donci  that  belongs  to  his  tenure.     Co.  Litt.  5^.  a. 


Foi.  51*.  (U)     Efcuage.     WboJbaU  have  iU 

'fo  f  h  Af^   '■''  'T^^  ^^^Z  ^'^  h^ivc  efcuage  of  thofe  whQ  tmght  to  pay  cfcuagC 
waid,  by"*  .  ^^  ^'-^  ward.     31  E.  I.  Rot.  ScuUgii  Memb.  a.    7  E.  i. 

reafonofthe  Rot.  Finium  Memb.  17.] 

«    vacation  of 

biflioprick  j  slnd  Jo  (hall  a  commim  perfoH,  if  he  has  eftate  for  life  or  ftMn  of  a  leigniory.    Co.  Utt. 
.  73.b. 

5a.  If  the  king  grants  over  to  another  the  cuJMj  cf  his  ioori^ 
after  diere  is  a  voyage-royal,  the  grantee  JbM  net  have  efcuage 
of  the  tenants  of  the  ward,  but  the  king.] 

[3.  10  E.  I.  Rot.  pro  ScutagTo  levando  Memb.  ^.  But  there 
the  efcuage  was  granted  to  the  grantee  ex  gratia  jfeciali.  And  fo 
Memb.  3.] 

[4.  So  the  grantee  of  the  king  of  his  ward  eum  feodis  militum  V 

cdvocationibus  fhall  not  hate  efcuage  of  the  tenants  of  the  waid^ 

but  the  king  himfelf.     31  £.  i.  Rotulo  ScuUgii  Men^  i.  de 

jure ;  but  the  king  granted  this  to  him  de  fpeciali  grada.] 

A^ilw^       [5»  He  who  was  not  with  the  king  in  the  voyage,  nor  fent  anf 

no^benefit*  ^^^  ^^^  him,  HOT  had  any  la^vfitl  exeufe  for  his  abfencc,  nor  had 

by  the  de.     made  agreement  with  the  king  for  his  efcuage  due  to  the  king,  he 

f  joit  of       (hall  not  have  any  efcuage  of  his  tenants.    This  appears  by  all 

•  wasPi^of  the  roUtof  efcuage.    Fitz.  Na.  83.  q.] 

the  like  htmfelf,  J^wk.  Co.  Lict.  xz;.-.— .But  if  the  tenant  gitt  with  the  king,  and  dkstBtxvtit»9 
in  thVhoftor  vai§t\<  i*  cxcuicd  by  iuw,  and  no  efcua|e  ihali  1^2  dWnanJcd.    Co.  Litt.  72.  b. 

C  229  ]  [6.  He  who  was  with  the  king  in  anoiher^place  at  the  time  of  the 
voya^r  bj.  command  of  the  kingj  (hall  have  efcuage  of  his  tenants. 
!o  E.  1.  Rot.  pro  Scutagio  Icvaudo*  M.  i.  &  4.  31  E.  i.  Rot 
Scutagii  Memb, ::.]  ^ 

[7.  Si/bopsg. 


Cenur^.  229 

r?*  ^i^^i  aUriSf  and  Hvwun  nvho  badfirvttium  ernn  rege^  fliall 
•  iiave  efcuage.     3i,£«  i*  Rot.  Scutagii  Memb.  2.3 

[8.  He  who  was  not  in  the  voyage/  nor  fent  any  one  for  him,  if  he  that 

if  he  made  a  fine  wth  the  ling  fn-  the  e/cuage,  (hall  have  efcuage  1^?"*^*^ 

of  his  tenants.  •   10  £.  i.  Rot.  pro  Scutagio  levando,  Memb,  3.  &,  cudge^^ocr^ 

Memb.  2.  for  him  qui  regi  fatisfecit  pro  fervitio  fuo»»     31  E.  i.  ^fi»dtmn9^ 

Hot.  Sctttagn  Memb.  2.     8  E.  i.  Rot.  Finium  Meinb.  8.    Fi^s.  forhimStli 

Na.  Bre.  83.  (I)..  Contra  Co.  Litt.'^2.  b.]  *  the  king, 

ftc.  then  he 
fliaU  hire  efcusge  of  his  tenants  that  hold  of  him  by  fuch  fervlce^  which  muft  be  aflefTed  by  parli 
•menL     But  if  the  king's  tenant  goes  not  wfth  the  king,  ,then  he  Ihall  pay  ^  hit  default,  efcuage* 
and  ihall  have  no  efcuage  cf  his  tenants.     Co.  LiiL  72.  b. 

fp.  If  the  tenant  hi  tlie  king  in  focage  has  divers  tenants  by 
knight  fervicej  he  (hall  not  have  upon  a'  voyage-royal  efcuage  of 
his  tenants,  if  he  does  not  go  in  the  voyage,  or  agree  with  thfe 
king  for  it  \  but  he  (hall  huve  it  ,if  he  goes  with  the  king,  or 
agrees  with  him.     Fitz.  Nat.  83.  (I).] 

[10.  31  E.  I.  Rot.  Scutagii  Memb.  i.  Vicccomiti Ozonii,  Ucet 

fervitium  dileSH  Is^  fidelis  nofiri  Roberti  de^  Veer^   comitis  Opconiif 

nobk  debitum   in   exerdtu  nojlro  Scotia  31,    in    rotulis  marefcalcise 

^mftr^e 'de^  eodem  exerdtu  non  irrotuletur^    nee  fuerit' recognitum  ut 

efl  maris :  vole  fifes  tamen  ei  bac  vice- gratiam  faeere  fpecialemy  con*^ 

cejimuf  ei  fcutagium^    isfc.    ■  Idea  habere  facias  de  done  nofhro  Cff 

'    hoe  nullatenus  omittas^     The  like  in  iifdem  verbis^  except  de  dona 

noftro.'\  • 

[11.  He  nvho  nvas  with*  the  king^  though  be  holds  of  the  king 
hut  in  one  county^  yet  he  Jhall  iave  efcuage  of  bis  tenant  in  every 
other  county  of  England.  10  £.  i.  Rot.  pro  Scutagio  levando^ 
Memb.  3.3 

[i2«  The  e^cutors  if  him  who  was  theUng,  (hall  have  efcuage. 
*    XO  £•  I.  Rot.  de  Scutagio  levando,  Memb.  3.] 

£13.  So  the  executprs  of  him  who  paid  \i  fine  for  the  jervice. 
Ibidem  qi  E.  i;  Rot.  Scutagii  Memb.  1.3 

•  [14.  So  the  executors  of  a  bifhopy  qui  babuit  fervitium  cum  regCm 
Ibidem  31  £•  i.  Rot.  Scutagii  Memb.  i.] 

[15.  If  efcuage  be  granted,  and  after  the  mefne  grants  the  fer-  . 
vices  to  another,  and  then  efcuage  is  levied  of  the  grantee,  he 
may  levy  this  again  of  the  tenants,     i  £•  3.  6.  b.J 

•  C^<J-  So  if  efcuage  be  granted  in  the  time  of  the  ancefior^  and  le^ 
'  wed  upon  his  heir,  the  heir  (hall  have  the  efcuage  of  the  tenants. 

I  E.  3.  6.  b.] 

1 7.  The  king  or  other  who  hzsfei^nioryfor  term  of  years,  or  for     , 
hfe,  or  has  feigniory  in  ward,  or  h  the  tenif>oralties  rfthe  bifbop,  or 
fuch  YiVtyfball  have  efcuage^  and  ^tt  h.t  Jhall  not  have  homage. 
Br.  Tenures,  pi.  103.  ^je^  F,  N.  B.  831  84. 

1 8.  The  lords  of  itMn  lands  ivere  holden  bf  efcuage,  (llQuld 
have  it  when^alTcffirif;  for  the  lands  at  firft  came  from  the 
lords,  and  "it  is  nJ^ntended  that  they  were  giv«n  by  then  to 
the  tenants,  to  (Rfend  them  as  well  as  the  king.  Ana  the 
lords  might,  difttlin  for  it,-  or  have  a  writ  to  the  ftieiiff  to  levy 
it  for  them;  but  5t  fuch  tenants  as.bcM  of  the  king  by  efcuage, 

S.  7i  *-:h3i 


^•. 


j^*    i»_ 


22^  X  Cemiw. 

that  went  not  to  the  war,  the  king  Qiould  Kavc  it.    Hawk. 
Co.  Litt.  ii6)  117. 

«         ■ 

[  «3<^  ]  '  (X)     Efcuage.     Summons. 


nobis  d^bttisyfttis  ad  ms  apud  N(Mhamptomam  afi  faciendum  ferviiium 
A^ejirum  C,  fe*  fiomina  eorum  qui  futnmonentur  C.  Edmundo  ftatrt 
regify  Johanni  bnllivo  archiepjfcopt  Eborxiiny  i^cJ] 

[2.  5  E.  I.  Rot.  Scutagii  Memb,  8.  Brcvc  de  fummonitionc, 
yuod  interfitis  cum  equis  t^  armis  iff  cum  fervitio  vtjlro  nobis  debtta 
apud  Wigorn  tali  die^  is^c.  paroti  nobis  cum  ex  inde  proficifci  in  ex^ 
peditionem  noflram,  f^c.     And'fevcral  fummons  to  each.] 

[3.  Rot.  Scotia,  J.  6  E.  2.  throughout.  8  E.  2.  Mcmb.  lo, 
Dorfo  fupcr  fidelitate.] 

[4.  See  II  E.  I.  Rot.  Wallix  Memb/a.  in  dorfo,  and  3  in 
dorfoj  the  manner  of  the  fummons.l 

(t)     Efcuage.     Trial.  * 

[u  iF  It  be  ttot  inroUed  in  the  roll  of  the  marflial,  that  T. S.  W%4 
*  in  the  ?irmy,  yet  it  may  be  fejlijiedjby  thelingiby  abifiopy  by 
the  chancellory  by  the  chamberlainy  or  other  men  of  credit;  and  there- 
upon he  (hall  have  his  efcuage  of  his  tenants.  10  E.  i-  Rot.  pro 
Scutagio  levando,  Memb.  3.3 

[2.  3iE.i.  Rot.ScutagiiM.  I.  Vicccotnifi  Otonii.  Licet fer^ 
vitiutft^  dikai  l^fideli$  noftri  Roberti  de  Veery  conutis  Oxon  nobis 
debitum  in  exercitu  noflro  Scotia  31,  in  rohdis  marefcakia  nofir^ 
de  fodem  exercitu  non  irrotuletur  nee  fuerit  recognitum  ut  efl  r^foris. 
Volentes  tamen  ei  hac  vice  gratiam  facere  fpecialem  concefftmus  ei 
fcutagiumy  ts^c.  Idea  habere  facias  de  dono  noflro  iff  hoc  nulla 
'  tenu/  omttas.    The  like  in  iifdem  verbisy  except  de  dono  nofiro."] 

[3.  In  the  bag  of  tenures  in  the  Exchequer,  there  is  a  roll,  of 
•which  the  title  is  Negotia  Adjurnata  de  Scaccario  ad  Parliamen- 
tum  Regis,  apud  Karliolum,  in  ofkabis  Sandi  Hilarii,  anilb. 
rcgni  regis  Edwardi  35.  where  Theobaldus  de  Verdon  fuit  attachia^ 
tus^  ad  refpondendum  quafe  non  venit  apud  Karliolum  in  ^uindena 
fdnBi  Johannis  cum  fervitio  fuo  quod  regi  debuitJn  exercitu  Scotia, 
anno  34,-  £«rc.  Et  ipfe  venit  is"  dicit  quod  fecit  domino  regi  fer-^ 
vitiufn  fuum  quod  rcgi^  Isfc^  iff  inde  vocat  ad  warrantum  recor* 
.  dum  cofijlabulariorum  fs*  marefcalhrun  exercitus  regis  £5*  datus  efi 
ei  dies  de  habendo  warrantum  fuum  ad  patfiamentum  pradiBum* 
And  fo  ill  Ai'i  fame  roll ;  J^og^us  de  la  IVari^tachiatur  ad  refpon* 
dendnm  re^r^  hfc.  ^qrt:  *uenit  iff  dint  quod  fecit  domino  regi  fer-" 
vitium  fuum  in  et:crcitu  pradiBo^  <^  petit  diem  de^  habendo  vfar* 
rantofuoy  ^c.    Et  aJ hac  dies  datus  eji  ad parliamefUum' pradiBum*] 

f  4.  When 

^       I 
I 

\ 

I 


4.  "Wlictl  the  loril  diftraincd  for  cfcuaec  aflefled  by  parliament,  ^«"-  ^-  '<►*• 
if  the  tenant  would  aver,  that  he  was  with  the  king  all  the  days  rc-.^toof 
quired,  and  the  lord  averred  the  contrary^  it  fhould  be  tried  by  the  the  kinc't 
certificate  of  the  marihal  of  the  king's  hod,  under  his  feai,  fent  ^^^>  ^^ 
to  the  juRices-    Hawk.  Co.  Litt.  1 1 7.  TSS^^ 

tnder  his  baad  mnd  Jtal  to  aiJtb*  tenants  tbmt  there  attendeJ,  which  was  an  uncontefled  CfidcQce  of  tbejr 
•anendiflg  the  Jfing  in  his  expedition.     When  efcuage  was  aiTefled  npon  tHb  tenanti  in  parliament^ 
*  every  tenant  might  have  his  certificate  into  the  court  of  Exchequer ;  and  upon  fuch  certificate  the  barons 
difcharged  htm  out 'of  the  king*s  rent  roil }  for  Jucb  certificate  of  the  marihal,  inrdled  in  the  court 
of  ExetefutTy  vfas  an  antbority  to  the  barons  to  dijibarrt  tbt pipe-roll  of  an  efcuage  upon  Jucb  tenant ^  • 
that  fo  no  diftringas  iflued  upon  fuch  efcuage.     li  the  kiHg^s  tenant  had  not  inroUed  his  cet-tificatey 
thdi  the  diftringas  regularly  idued ;  but  the  tenant  might  pitad  fuch  teriificate  at  the  return  of  the  di- 
firimgai,  and  get  the  difcharge.  '  But  however  the  diftringas  did  originally  iflue,  becaufe  he  bad  not  in* 
rolj^  his  certificate ;  where  it  was  inrolied,  it  was  never  in  discharge  to  the  IheriiF;  where  it  was 
pleaded  upon  the  return  of  the  diftringas,  theihe^iff  wasiined  till  fuch  certificate  produced.  *  If  ary  m- 
ferier  temaat  was  diftrained  by  his  landlord  for  efcuage,  be  might  replevy ;  and  if  upon  fuch  replevin 
he  could  plead,  that  he  was  with  the  icing  in  the  expedition*  and  fliew  his  certificate  from  the  mar-  ^ 
Aaly  ib^  tenant  might  have  a  recordari  of  fuch  plaint  before  the  Iherifi^,  and  thereby  bring  It  befoce ' 
the  jufticcs  In  eyie ;  and  upon  producing  fuch  certificate  befoie  the  juftictt,  tbtjufiices  grfipteda  writ 
dc  rtmrm  babeado  of  fuch  diibeis*    Gilb.  Hift.  View  of  the  £xch.  Hi  ^5  *  [  '^B  ^  J 


(Y.  2)    Frankalmoign. 

1.  nAlOR  held  in  frankaltnotgn  and  infeoWed  J.  S.  in  fee, 
"^  and.  the  lord  e^er  the  limitation  of  ajjtfe  got  Jerwet^  and 
brought  dejfavit  for  not  doing  them  \  and  it  was  faid,  that  the 
feoffee  cannot  hold  by  frankalmoign^  as  the  prior  held ;  therefore  he 
ihall  hold  by  the  (ervices  accroached,  of  by  fealty  only,  or  as  the 
donor  held  over,^and  yet  the  demandant  was  barred  upon  his 
count  of  feiyices  accroached.  Br.  Tenures,  pL  39.  cites  31  £•  3. 
and¥ltzh.  Ceflavit,  22. 

2.  In  trefpafs'  it  was  in  a  manner  agreed  arguendo  per  Cur. 
that  where  the  lailds  of  th6  Templers^  which  were  difiblved,  and 
beld  of  the  king  in  frankalmoign^  and  their  lands  given  by  aff  of 
parlioittent  to  the  hofpital  in  fee y  to  hold  by  the  fame  f ervices  as  the 

Ten^Urs  held,  thefe  words  do  not  make  frankalmoign;  for  frank- 
.almoljgn  is  not  any  fervice,  and  by  fome  it- cannot  be,  becaufe 
frankalmoign  cannot  be  but  of  the  donors.  But  Brook<  fays,  it  feems 
to  him  that  it  may  \  for  though  it  cannot  be  but  of  the  donors  by 
the  common  law,  yet  othernvife  it  may  be  by  the  oB  of  parliament ^ 
which  may  make  a  new  law  varying  from  the  common  law. 
Br.  Tenures,  pi.  5.  cites  35  H.^.  56. 

3.  At  this  day  a  man  cannot  give  land  to  hold  in  frankalmoign 
ito  an  abbot  in  fee;  for  by  the  ftatute  of  tenures,  hefbaU  hold  of  the 
lord  paramount^  of  whom  the  donor  held.  Contra  before  this  fta- 
tute, which  is  called  quia  emptores  terrarum.  Per  Littleton. 
Br,  Tenures,  pi.  39,  citqs.  12  V  4»  33  4. 


r 
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1J£^\9  ^^)     "^^^^^^  ^^     Socage. 

where  the 

tenant *o/A  j|i..  jT  tenant  by  efcuage  had  made  feoffmefti^  before  the  Jtahite^  to 
of  his  lord  1  j^  J  J    £  j^.j,^  jj    ^}^g  ferviccs  of  6rf.  &  ex  Ulis  6d.  folvv  dc- 

/^  certain       ,        -  .  '     «  .  • 

yTrv/ce,  M  bet  fcatagium  tantuin,  &c*  quantum  pertmet  ad  lantam  terrain. 
fealty^  and  This  18  but  f  focagc  tcnurc.     ^^  Aff.  5a.  per  Curiam.] 

certain  rentf  . 

fhr  alt  manner  offervices.  And  at  this  diy  every  temporal  tenure  of  a  common  perfon  u  in  fo. 
cage ;  for  though,  in  a  ftrid  fenfe,  it  onJy  lij^nifles  that  in  which  the  fervice  of  the  plough  vn%  ^igj. 
nally  referved,  yet  largely  taken  it  comprehends  all  others  chat  have  the  like  efFeds  and  incidents ;  at 
If  a  lofe,  fpnt,  or  the  doing  the  duties  t>f  an  office  were  originally  referred  ;  and  ai  law  every  temporal 
tenure  cf  afuhjeff  that  was  not  knight^ sfenvice,  wasficage.  Socag;ium  idem  eft  quod  ferritium  focaci 
i.  e.  a  plough  ;  and  anciently  fuch  tenants  ought  to  come  with  their  ploughs  for  certain  days  in  the 
year  to  plough  uid  fow  the  lord*s  demefnes,  or  do  other  works  of  hufbandry.  And  af^erwardi  fuch 
fervices  were  t  changed  into  annual  rent,  and  yec  the  name  of  focage  remained  ;  fuch  cl^rge  rouf^  be 
hefoit  time  of  memory  j  for  at  this  daj^thcy  cannot  be  changed  by  releafe,  confirmation,  or  any  other 
4  eon^yance,  fo  long  as  the  feigniory  remains.  And  in  fome  places  they  ftill  do  fuch  ferviceswith  cbdr 
ploughs  to  their  lords.     Hawk.  Co.  Litt.  132, 133. 


ter 

rent 

a  tit.  3.  f»ai.  J 

f  S.  P.  And  Brooke  fays,  the  reafon  feeros  to  be  inafmuch  as  the  6  d.  is  certain,  and  therefore  it 
cannot  be  but  cfcustge  cart^in,  which  it  fo^a^e,  ^t  appears  in  Uttleton^s  tenures.  Br«  Tcnij^ret,  ^  ^ 
cites  S.  C.      ' 

Foi.  51*.  Incidents* 

pi.* 30.  cites  [2*  If  ^  ^^^  common  law  a  man  had  given  land  in  fee,  to 
S.C.  and  hold  by  knight-fervice,  and  had  granted  to  the  donee,  a^  his 
bcft*o*'inion  *^'''/»  '^^^  they  Jhotdd  pay  fo  much  for  relief  when  it  is  to  be  paid 
was  that,  7^  ward,  marriage^  and  all  exa^ions^  the  donee  fliould  bold  by 
becaiife  the  knight-fcrvice,  and  yet  he  ihould  not  be  in  ward,  though  it  be 
'urfn^r-  i^cidc"^  to  knight-fervice,  but  not  infeparabie.  31  Aff.  15.  du- 
Kn!\^a']  bitatur.] 

pro  dimi- 

dia  marca,  that  it  it  (ecage,  and  not  kni^ht-fenrice  j  for  of  focage^  telief  (hall  be  paid  at  wdl  mthm 

age  at  of  fuU  age>  Se  adjornatur  ^uaue. 

'  [3*  ^^  It  ^^  ^^  the  faid  cafe,  though  it  be  alfo  granted  generally^ 

that  hejball  not  be  in  ward,  nor  Jhall  pay  nothing  for  his  marriage. 
•    19  £.  2.  Avbwry,  224.    By  lierle  faid  to  be  adjudged,  though  i 

,  it  be  knight-fervice.  J  *         ^ 

.  [4.  If  a  man  gives  by  deed  to  a  prior  and  covent  land  ahfqui  ' 

homagio^  Isf  fidelitate^  habendum  &  tenendum  de  fe,  t^  haredtbus 
fuis  reddendo  tnde  annuatim  10  J",  tanium  pro  homagio  tsf fdelitate  (f 
^  pro  ommbus  qu^e  de  dicfa  terra  exigt  ppterunty  jiatvo  tamen  fcutapo 
domim  regis  quutido  turrit*  Though  T^js  be  knight-fervice,  and 
though  homage  and  ferJty  are  incid6ft  to  knight-fervice/  yet 
he  ihall  not  avow  for  fhem  againit  the  d^|d.     19  £.  %.  Avow* 

■^y>  224.]  .  .  ,  '^^ 

[5.  If  a  man  hclds  hy'feaityy  and  lid*  renty  jaqd  the  lord rekafes 
pr  confnm  th  ejlate  of  rhc  tcoant^  to  hold  b^2d..for  all  fences 

and 
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and  demands i  this  fliall  bar  the  lord  of  relief.    Kelloway  in  certi 
temporisy  136.] 

[6.  If  a  man  holds  land  at  ivtliy  rendering  rent^  this  is  not  a 
reut-fervice  ;  for  fealty  is  not  incident  to  it,  but  it  is  a  rent  dif- 
trainable  of  common  right.     Co.  Litt.  37.  b.] 

7.  If  a  man  helds  his  land  to  pay  a  rent  to  his  lord  for  cqftk'  Herein  the 
guards  this  tenure  is  tenure  in  focage;  hdt  wbefe  tie  tenant  ought  fta,^7thai: 
hy  bttnfelfy  or  by  another ^  to  do  caftle^guard,  fuch  tenure  is  tenure  by  If  a  rent  be 
inights-fervice.     Litt.  f,  I2>i.  paid  for 

guard,  it  it  clear  a  focage  tenure,  as  it  Is  agreed  10  Lvttkbxl*^  cA»i  according  to  Littletoa*s  opu 
aioo.  But  if  sjum  in  groftt  or  other  thing,  he  volnntanly  paid  9t  given  by  the>teoant,  and  v$lvnta' 
rily  received  hj  the  lord  in  lieu  of  caftle-guard,  yet  the  tenure  by  knighti-fervice  remaina.  Co.  Litt. 
S7.  a.  b. 

8.  Lands  held  of  a  manor  in  anciint  demefne^  (hall  be  held  by 
no  other  fervice  than  focage.     F.  N.  B.  13.  (D)  and  14  (B). 

9.  Every  tenure  which  is  not  tenure  in  chivalry^  is  a  tenure  in 
{ocage,     Co.  Litt.  86.  a. 

ID.  If  a  man  hold  hy  homage^  fealtyy  and  rfcuage^  viz*  hy  an 
iaffpennyy  when  efcuagc  runs  at  40  s.  this  is  a  tenure  in  focage^ 
and  no  knights-fervice,  for  a  caufes ;  firft,  it  is  focage  tenure,  he-^ 
faufe  of  the^  certainty  i  for  to  the  tenure  in  focage  certa  fenritia 
do  ever  belong,  fo  as  the  hufbandman  may  the  rather  live  in 
quiet,  adiy^  Efcuage  is  to  he  paid  at  every  time  when  it  is  cffeffed^ 
and  here  it  is  not  to  be  paid  but  when  it  amounts  to  40  s.  Co. 
Xitt.  87.  a*. 

j,i.  He  that  held  hj  efcuage  certain^  i.  c.  to  pay  his  lord  a  cer-  [  233  J 
tain  fum  for  it,  at  what  rate  foever  th^  parliament  aflefied  it,  held 
.  in  focage.     If  one  fpeak  generally  of  efcuage,  it  fhall  be  intended 
of  efcuage  incertain,  foecaufe  that  is  the  worthieft  fenfe.    Hawk* 
Co^Litt*  116. 

12.  T!hit  ferviee  which  is  performed  hy  tenants  in  fee  farm^  is 
focage,  in  regard  fee-farm  cannot  be  where  ward  and  marriage 
are  referved  to  the  lord  by  charter.  And  the  fame  is  to  be  un« 
derftood  of  tenants  in  jranck  hank^  Cowell's  Inftittttes>  lib.  2* 
tit.  3.  f.  26. 

t 

(A*  a)    Alteration.    In  what  Cafes  the  Tenure  Ihall  Scc  (l.i), 

be  changed^  and  how* 


[l.   |F  there  be  lord^  mefncy  and  tenant ^  and  the  tenant  hy  his  aB  Br.Tennres, 

**   [as]  by  purchafc,  forejudger,  and  xki^X^'^y  is  party  to  the  p*'97-ci 
alteration  of  the  tenure^  there  he  fhall  hold  as  the  meftu  held  before  s  \\tth.  ^* 


atet 


for  he  comes  m  loco  inodyp*  ^^^"^^  en  tlic  contrary,  where  .the  nief  DowctjIji. 
naliy  is  determined  hy  t^Wt  of  Gody  as  by  el'cheat  without  ti^  and  ZTT^I^v 
the  like;  for  there jMS fcigniory  will  merge  in  the  mcfnaltyv  and  temthj 
the  mefbalty  will^^^main,  and  the  tenant  ihall  hold  as  before.  *^^i  '*' 
Brook,  TenuresJIp;.]  ^^ 

de/cent,  or  other  Uw4|  meani  comes  t»  the  hrJ ':n  fee-finpie ;  the  tenure  and  all  things  nt blch  weroinci- 

cent  to  the  tenure,  aH^exUn<^  and  sone>  kecau^  the  ioid  cannot  hold  the  U:,^  of  hit  own  ttnanc 

•  Em  thpufh  ibtfeipihry  ^  :^in^,  yet  the  ^n>*  h  »« gont  \  ff^oa  r^r\K  dor.  from  tht  xncioe  10  the  lord. 
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then  all  the  rent  contmttcs ;  if  tny  feat,  then  it  continuet  for  the  furplafa^  as  rent  ferrice  diftraio* 
ble  of  common  right.  But  fo  long  as  the  land  continues  in  the  bands  of  the  king,  the  diftrefy  is  faf. 
pended,  and  the  remedy  is  by  petition.  But  when  the  king  grants  it  over,  then  the  melhe  /ball  diftraia 
the  patentee.    Refolvcd^  Jo.  234.  Pafch.  7  Car*  B«  R*  Fauiker  ▼.  BelUngham. 

fa.  [Sd]  if  there  be  lord,  mefnc,  and  tenant,  and  the  tenant 
holds  by  more  fervices  than  the  mefney  and  the  tnefne  is  attainted 
of  felonjy  by  which  the  mefnalty  efeheats  to  the  lord,  the  lord 
jhall  have  the  fame  fervices  of  the  tenant  as  the  mefne  had  of. 
him  before;  for  he  is  now  become  tenant  to  the  lord,  by  rea- 
fon  of  the  mefnalty  to  which  his  fervices  were  annexed,  i  £•  3. 5. 
by  Tond,] 

[3.  So  (hall  it  be  in  the  cafe  aforefaid,  though  the  tenant  held irf 

lefs  fervices  of  the  mefne  than  the  mefne  held  oven^  yet  he  (hall  pay 

but  the  fame  fervices  which  he  paid  before,  for  his  tenancy  is  not 

altered ;  but  the  mefnalty  to  which  the  fervices  are  annexed  is 

come  to  the  lord  paramount,     i  £.  3.  6.] 

'  !>•  359'  *>•        [4.  [So]  if  lord,  mefne,  and  tenant  are,  and  the  mefnalty  is  a 

^  *  '*  manor y  and  held  of  the  king  in  capite^  a  tenofit  paravail^  who  holds 

f  -w—  ■^  fff  the  manor  hyfocage  tenure y  obtains  a  releafeofthe  mefne^  now  his 

*  Foi.  513.  tenure  [is]  immediate  *  of  the  king  in  capite,  as  the  tenure  of 

~w    -^  the  manor  was,  becaufe  the  mefnalty  is  extind  by  liis  own  con- 

fent ;    and  volenti  non  fit  injuria.      D.  19^  20  £1.  259.     i  Da. 

County  Palatine,  67.] 

S.P.  »lnft.       f  j^  If  lord,  mefne,  and  tenant  are,  and  the  mefn$  releafes  to  the 

\i^t^.      tenant  J  the  tenant  fliall  hold  of  the  lord  by  the. fame  fervices  as 

nantin.       the  mefne  held  for  the  caufe  aforefaid.     7  £•  4*  I2.   22  £«*3« 

fcoffithe     Brook,  Tenures,  e?.    Fitzhcrbcrt,  Dower,  131.]  .  , 

mefne  ihall  hold  by  the  fiunc  ferrlce  at  he  did  before.    %  Inft.  502. 

t   234  ]  ,  ^  * 

t  Br.  Te-  [5,  If  lord,  mefne,  and  tenant  are,  and  the  mefnalty  efeheats  to 

t7rcitM  ^^^  ^^^  ^P^^  ^^^  death  of  the  mefne  without  heir,  the  tenant  Ihall 

s.  c.  be-,  hold  of  the  lord  by  the  fame  fervices  as  he  held  before.    7  E.  4. 1 2^. 

caufe  the  fay  Nccdham.     Davie's  County  Palatine,  ^7.    Co.  Litt.  99.  b.  D*. 

is'cxthlain  3^  ^'  ^'  44*  3^'    ^"^  ^^^  feigniory  is  extinft.     10  AfT.  29.  ad-  ■ 
themefnai-  judged,    f  2  £.4.6.  by  Danby.    i  £•  3.  6.  Brook,  Tenures,  91. 
2^P*?.,  Fitzh.  Avowry,  2c8.] 

DanbyCh.J.  ''      ^     '' 

See  pi.  16.  [7.  If  lord,  mefne,  and  tenant  are,  and  tenant  holds  infraniaU 
»  in^^r*  *^g^^j  3nd  mefnalty  efeheats  to  the  lord  upon  death  of  the  mefne 
words  (by  without  heir^  there  the  tenant  ihall  hold  of  the  lord  hy  the  fame 
/uch  for-  fervices  as  the  mefne  held  5  becaufe  he  cannot  hold  in  frankal- 
¥ice,  &c.)     Y[\oig\\t  as  he  held  of  the  mefne,  the  lord  being  a  ftrangcr  to  the 

blood.     7  E.  4*  12.  (it  feems  he  (hall  liold  it  as  near  it  as  may  be, 

that  it  to  fiiy)  by  fealty  only.] 
Where  [8.  If  the  tenant  forejtidges  the  mefne,  he  fhall  hold  of  the  lord  by 

^^d'tZant*  the  fame  fervices  iii  the  mefnc  held  before  of  the  lord;  for  it  is  his 
t«,  andtHfe  ownsift.   22  E.  3.  Dov/ei,  131.  Brook,Tonures,  97.'  10  AIT.  29.] 

ttnartfo^e*  -  > 

judges  tbe  mefne^  and  is  in  crrtar  to  the  lord,  he  aiotpn  the  fer'Vices  by  th*f^nds  ef  the  tenant,  (as  ke 
ought,)  yet  be  ma^  diftrain  him,  3Ld  a-jziv  uf^^ov  him^or  tbejer'vces  9/  tbe  imfne-y  for  it  is  the  foJiy  cf 
tbt  tenant  to  furrju-it^c  the  nufnc.  And  the  beft  opscion  was,  that  the  tenmt  vtay  rebut  tbtHvrd  hy 
dted  made  to  tbe  m^fviff  an  'imronrirrent  ttf  lie  lord,  as  the  mefne  himmf  i^^y.  Br.  Tenure^^pl.  So« 
Cttca  7  £.  3.     Fiuh.  Avowry,  »4;»  ♦  »• 

5.  P.  For 


9 


;     / 


I 


fi 
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S.  I'.  Tat  tike  aneknt  Ceign'ory  remains,  and  the  ftatute  wiUs  tliii.  But  where  lord,  merne,  and 
ttnant  are,  and  the  troant  holds  of  the  mefne  by  3  halfpence,  and  the  mefne  over  of  the  lord  by  4d. 
and  the  mefne  dies  without  heir,  the  lord  it  feif«l  of  the  3  halfpence,  and  may  bring  thereof  aflife 
upon  dilTeifin,  and  recover  upon  the  matter ;  for  the  feigniory  is  extinct  in  the  mefaalty,  fo  that  he 
ihail  have  only  the  fervices  which  the  mefne  (hould  have  had,  and  not  the  fervices  which  the  mefne  paid 
to  the  lord  i  quod  nota.    Br.  Tenures,  pi.  zy.^ites  10  AiT.  19* 

[9.  If  lord»  mefne,  and  teqant  ar^,  and  the  mefnalty  comes  hy 
purchaft  to  the  lord,  the  tenant  (hall  hold  as  he  held  before.  Da-* 
vie^s  County  Palatine,  67.     D.  30  H.  8.  44.  30.] 

[10.  So  if  the  mefnalty  defcends  to  the  lord,  the  tenant  (hall  hold 
as  he  held  before.    Davie  s  Reports,  67.  D.  30  H.  8.  44.  30.] 

[il.  U krdy  2  mefneSf  and  tenant  ZTC,  9nd  the  laji  mefnalty  de^  IfAerebc 
fcetids  to'the  firji  mefne^  this  firft  mefnalty  is  extinft,  becaufc  he  '^i^^^* 
by  this  comes  more  near  to  the  tenancy,  and  yet  the  firft  mefne  temantt  and 
Ihail  hold  of  the  lord  paramount  as  he  held  before.  Co.  Litt.  99.  b.  ]  ^^firft^^ 

b(ir^  and  the  mefnalty  tfcbtats  ts  the  id  mejne^  cr  if  the  mefne'  grants  tbe  mefnalty  to  the  mefnt^ 
the  me(balcy  which  is  nqareft  to.  tbe  tenancy  doth  drown  the  more  remote  mefn^dty,  and  the  tenant 
fiiaU  hold  per  eadem  fervitia  &  confuetudines,  as  he  held  before  ;  but  the  2d  mefne  fhall  hold  of  th« 
lord  paramount  per  eadem  fervitia  Sc  confuetudines,  as  he  held  before  the  extinguiihmcnt  of  hit  mef* 
Djlty  for  the  caafe  aforefaid.    2  Inft.  50a* 

[i^.  If  lord  and  tenant  are  by  caflle-guardy  and  the  lord  grants  4B«p-8^» 
vuer  the  feigniory^  the  caftle*  guard  is  gone,  becaufe  the  grantee  has  tV^el's'^* 
not  the  caftle.     Co.  Litt.  83.  a.   and  this  is  not  a  tenure  by  cafe,  Ar^. 
knicht-fervice.  as  it  was  before."!  cites  3^1  E.i. 

o  ^  J  ,  tit.  Aff. 

441.  and  faid  there  that  the  aliei^Be  cannot  build  -a  new  caftle  $  for  the'  tenure  was  to  keep  the  ol4 
caftle.  "* 

Service  of  caftle-guard  and  fuit  to  ^e  mill  cannot  be  fevered  from  the  caftk,  nor  Droia  the  manors 
lb  chat  grant  thereof  is  void.     Br.  Tenures,  pi.  11.  cites  i  AS,  441. 

* 
C13.  If  A*  holds  of  B.  as  of  his  manor  ofD,  by  fealty  and  fuit  of 

courts  dnd  B.  grants  over  the  feigniory^  the  fuit  is  gone,  becaufe  the 

grantee  has  not  the  manor.     Co.  Litt.  83.  b.j 

["14.  But  if  lord  and  tenant  zxt  by  ia/lle^guardj  and  the  caflle  be 
utterly  ruinaiedf  yet  the  tenure  renyins  by  knight-fervice,  and  this    [  235  3 
goes  in  bejiefi#of  the  tenant  as  to  the  guard  of  the  caftle,  till  it 
be  rebuilt.     Co.  Litt.  83.  c.j 

[15.  If  the  king  make^  releafe  to  his  tenant  in  capite  to  hold  by  a 
penny  and  not  in  capite^  this  is  a  void  releafe  and  docs  not  alter  the 
tenure  ;  for  it  is  merely  incident  to  the  perfon  and  crown  of  the 
king.     D.  30  H..8.^45.  35.  [36.] 

1 6-  *  18  jB.  1.  cap.  I.     Fordfmuch  as  purchafers  of  lands  and  •  It  is  called 
tenements  of  the  fees  of  great  men  and  other  lords^  have  many  times  ^wS^ 
heretofore  entered  into  thfir  fees,    to  the  prejudice  of  the  lords  to  minfter  3. 
nvhom  the  freeholders  offuch  great  men  have  fold  their  lands  and  hccaufe  two 
tenements  to  be  holden  in  fee^  of  their  feoffors  and  not  <f  the  chief  [jaments^ad 
lords  of  the  fees^  whereby  ^e  fr*nir  chief  lords  ha^uc  mauy  ti^es  loft  been  before 
their  tfcheats^  marriages ^Jaatd  ivarafbips  of  lands,  and  Umtntntlf  be^  ^^^  *^ 
longing  to  their  fees,  vifch  thing  fcetmd  very  hard  and  extt-eme  UMto  ^^  ^^  ^^ 
thofe  lords y  and  othemfreat  men;  and  moreover  in  this  caffi  mamfefi  called  Weft- 
dijbgrit  mce :  C  ""!."?'',! 

^  and  the  other 

called  Wcilminftcr  * ;  in  lefpe^  whereo^,  wnd  rhc  excelle&cy  af  it,  this  pa;r..:niciit  being  holden  at 
"    '  r,  is  caQcd  Weibftinfte;  5.     2  lr.ft,  .joo* 

•  Before 


^35  .       *  •  .Cenure. 

Before  this  ftttiire,  if  tenant  by  kntght  krncc  had  made  feoffment,  the  (notfse  by  the  law  AooU 
hold  as  the  tenant  held  over,  viz.  by  knight  fervice,  and  if  the  feoffor  had  after  procured  a  rdeaie  to 
hold  in  Ibcagei  the  feoffee  fliould  hold  in  focage  likewife.  Per  Doderidge  J.  quod  fuit  concdium  per 
Coke  Ch.  J.  Roll.-  Rep.  xo6.  in  cafe  of  Spink  v.  Tenant  cites  49  £.  3* 

If  a  man  before  this  fUtute  had  made  a  gift  of  land  to  one  in  fee,  t9  repair  a  bridge  or  to  kupfath 
m  cafiU^  or  to  tmarry  annually  a  poor  virgin  tf  S»  this  had  been  a  tenure,  and  the  donor  mght  have  di- 
ifrrained.and  made  avowry,  and  is  not  a  condition  \  but  if  a  feme  gives  land  to  a  man  to  marry  her, 
this  is  a  condition  in  efied,  and  no  tennre*  Per  Fitsherbert,  qupd  nemo  negavit.  Br.  Tenures,  pi.  53. 
cites  14  H.  S, 

^tthe  common  law,  if  A.  had  made  feoffment  in  fee  to  B.  reddend'  inue  five  tenend'  de  p& 
hiorcdibus  Juts  per  d  d*  proemmbus  fer^Uils  &  faciendo  capitariiut  dominh  fad:  pro  pr^difl"  A*  &  b^e* 
redibut  fuis  omr.iafervitia  debita^  Sec.  In  this  cafe  by  the  iirff  reddend'  or  lenend*  the  land  had  been 
holden  of  the  feofior,  and  all  the  ferrices  due  fball  be  done  to  him  :  for  to  do  fervice/or  a  sms,  ii  (»  ii 
it  to  bim  I  qui  pro  mealiqold  facit,  mihi  fecU^e  videtor.     2  Infl.  501. 

•  By  the  Our  lord  the  king  in  7)is  parliament  at  Weftminfier  after  Eofier^ 

twT'rtie  '^^  '^^^  y^^  ^f  ^"  ^^i^9  ^^^^  ^^  '^  ^^^i  V  the  quinzime  of  Saint 
tenant  John  Baptifly  at  the  in/lance  of  the  great  men  of  the  realm^  granted^ 

ttiighthave  provided^  and  ordained^  that  '^  from  henceforth  iPfball  be  lawfid  to 
iMff/  M^#  every  \  freeman  to  Xfell  at  his  own  pleafure^  his  lands  and  tenements^ 
•J  the  uobolt  or  part  of  them^ 

tMoncff  t0 

he  balden  of  the  ehief  lord\  but  notwithftanding  the  lord  ought,  during  the  Gfe  of  the  feoffor,  take 
him  for  his  tenant,  and  avow  upon  him  (in  refpe^  of  the  former  fealty,  fervice,  and  privity)  albeit 
the  feofice  gav«  notice  and  Ceodeted  him  all  the  artearagcs',  which  this  iU:ute  has  aiteced. 
%  Jnft.  501. 

'f  i.  e.  Libere  tenenti,  to  every  freeholder,  hereby  are  exchdtd,  not  only  nativi,  but  al(b  native  te« 
nentes,  eopyboldtrs,  or  tenants  at  wiH,  according  to  the  cuftom  of  the  manor,    i  Inft.  501. 

}  This  is  not  only  taken  for  a  fale,  bot  for  any  oRcnation  by^fty  ftojfwunt^  fine^  or  ocherwiib  j  but 
fale  was  the  moft  common  affuraoce.    a  Inft*  501. 

i!en?iiJd'  "  ^  *^*  '*'  fioff^'fi^U  hold  the  fame  land  atid  tenements  of  the 
9f^ul&     i  chief  lord  of  the  fame  fee 

take  not  away  nece^ary  incidents,  as  that  the  feoffee  of  alH  or  of  part,  ihall  give  notice,  and  tenitr  the 
arrearage*  before  the  lord  ihall  be  compelled  to  avow  upon  him  ;  neither  do  thefc  or  the  former  words 
(de  caetero  Ifceat)  take  away  the  fine  for  licence  of  alienation,  &c  of  lands  holden  of  the  king  in 
capite,  for  that  belongs  to  the  king  by  the  faid  ftatute  of  magna  cbarta.  See  Magna  Chsta, 
cap.  31.  a  Infl.  501. 

Thefe  general  words  have  a  tacite  ezceptioo,  via.  unlefs  all  the  MU  mediate  and  immediate  ^ff* 
fctit  thereunto^  for  quilibet  renanciare  poteft  beneficio  juris  pro  fe  inm>dud\  a  Inf^.  501. 
.  §^  "^his  is  taken  for  the  next  immediate  lord,  and  fo  by  degrees  upward  to  every  brd  paramoont  { 
albeit  the  a^  Speaks  in  the  Hngolar  number ;  and  it  is  to  be  known,  that  all  the  lands  and  tenements 
in  England,  are  hoiden  either  nediately  or  iminediately  of  the  king,  and  therefore  he  A  fummus  doihiana 
fupra  omnes.     2  InA.  501. 
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hdih^       '  'ByM^firvices  and  •»  cufloms  as  his  feoffor  held  before. 

knigbts  Jervicip  and  rivet  the  fame  to  B*  in  tail,  to  bold  of  bim  in  focage  \  S»  makes  a  fesffmtmt  in  feet 
the  feon^ce  ihall  not  nold  of  the  lord  in  focage,  as  the  feoffor  held,  but  by  knights  fervice,  as  A.  the 
/donor  held  i  for  by  the  feoffment  the  reversion  in  fee  hoiden  by  knights  fervicei  is  drawn  out  of  L^e 
donor,  and  paifcs  to  the  feoffee,  and  the  ftoffct  in  this  cafe  cannot  hoid  of  the  donor  -,  and  thi>  cale  is 
not  againft  ihe  letter  of  the  iaw,  but  within  the  intent  and  meaning  thereof;  for  the  meaning  of  this 
law  was,  tii:it  the  feoffee  (hou!d  hold  of  the  lord,  as  the  fejffor  did  when  the  fcoQcc  held  of  the  (ame 
lord  ;  and  this  aill  was  made  hr  the  advantage  of  the  lords  }  and  therefore  in  conitrudioA  tie  fe^et 
6:all  bold,  not  as  tbe  f<'§^y  but  as  tbt  di.nor  beld»     2  Inft.  502. 

Alfo,  if  the  tcrant  ibat  boldi  by  priority  make  a  fecffmtnt  in  fee,  the  feoffee  (hall  not  hold  by  prio- 
rity ;  fo^this  ad  fays,  \tx  eaucnf  Icrvitu.  by  the  lame  fervices,  and  not  according  to  every  collateral 
quality*     a  Inft.  502. 

If  the  tenant  in  fvukalnr.oign  aliens  in  far,  the  ft'ffte  ihaii  not  hold  of  the  lord  per  eadem  ierv1t]a» 
albeit  he  be  a  man  cf  the  «/  :".i)  ?  but  htfiuil  hold  cf  thi  lord  by  ftdAmUy  j  fov  by  the  fiift  words  of 
this  ad  he  &iA\\  h  IJ  01'  the  lord,  but  he  camot  hold  cf  thclurd  pBfeadem  fervitia,  bccaufe  it  ia 
agalrfl  the  natut\'  of  the  fcnirti  im  f'rjtikao/ielgn  to  hold  of  jrty  but  cf  ibeWSkfr  or  bis  btirt,  and  general 
words  of  «n  id  rr>.*i\  c'^i  l'*  tike-]-  to  work  any  thing  .igaiiiit  the  n.iturc  of  the  thing,  or  the  rule  of 
law,  b-t  he  fliull  ho.vi  by  tcahy  orA\ ,  whch  was  as  frtc  a  i<?n\»K4  and  a»  near  to  the  former  as  can 
be,  and  therefor-,  b;  -.oMJ.-»urVion  liudem  f.i  niti^J  ti.i  fame  ie:\hcsJltiU(e  laktm  as  near  ihe jettt ferm 
xlcrs  as  may  iv.     a  i:ui.  '.c%* 

Tht 


I 


The  arthhllkip  of  C.  feVfed  of  land  in  right  of  bis  archbiikopric,  and  h!J  of  the  k'ng  ht  franka!' 

aloif  iiy  titer  tliis  ftatote  maJt  a  /nfiteifi  in  fee  to  J.  S.  and  tbi  detift  and 'chapter  c^firmed  it.     The 

^eftion  WM,  if  the  land  fluti  be  held  of  toe  king  in  otpite  by  fervice  of  chivalry  or  focage  In  ca« 

pice  .'  It  was  xefolved  upon  this  ttatute,  that  the  land  j^/  be  beid  ef  the  king  in  focage,  and  net  in  ca^ 

ffite,  and  this  by  reat'on  of  this  ftatute,  for  befoie  this  ftatute  he  ihouldhold  of  the  biifaop,  and  not  other* 

'  itife;  but  now  this  ftatnte  prot^des  that  it  (hall  be  lawful  to  alien  his  land,  but  the  Jlatute  is  venders^ 

uald.  hoc,  te.  f»  tb^t  thtfeifetfitall  bold  the  land^  tbe  eblcf  ford  of  that  fee,  by  tbe  fame  fenu\ce\  as  bit 

Jecfer  beU befire,  the  which  cannot  be  in  this  caie.     For  be  cannot  hold  of  tlie  king  in  ^ankalmoign^ 

nor  by  the  ferrices  which  the  feofibr  held  by  $  and  therefore  he  ihall  not  hold  in  oapite  by  the  meaning 

•f  this  ftatute,  which  Ihail  be  taken  themoft  reafonably  for  all  parties  concerned.  2  And.  zii.  pi.  30.  in 

Ihe  coart  of  Mj^ntisy  Rodieram  v.  Wood. 

A  iUverfiry  was  taken,  when  the  king  grantt  land,  and  rtfervet  wo  tenare^  or  when  a  cUnfe  is  ahfjut 
alijv  reddendo,  there  the  law  creates  a  tenure,  the  beft  it  can  for  the  king  ;  but  sifben  the  iand  fajfe* 
Jnm  afs^eS,  and  tbe  law,  of  netefiy,  cbanges  one  tenare  into  another,  it  mtiU  create  oge  at  near  tbg 
Jretdem  if  tbefirft  tenure  at  may  Ae  j  as  if  a  biihop  or  other  man  of  tbe  church  had  hdd  iand  of  the 
king  in  frankalmoign,  and  at  the  common  law  bad  infeofFed  anodier  and  his  heirs  of  the  fame  land. 
In  fuch  cafe  the  feofo  Should  hold  by  fealty  only  $  for  this  is  as  near  the  fieedom  of  tbe  fenure  in 
Innkahnoign  as  mi^  be,  and  fo  it  was  refolded  fn  Lonx*s  cask*  And  the  reafon  of  this  diveriity 
ia,  becaufe  in  the  firift  cafe  the  land  moves  from  the  king,  and  therefore  (hall  be  fubje^  to  fach  tenure 
as  tbe  law  will  create ;  but  when  tenant  in  frankalmoign  infeoflfs  another,  the  feoflee  is  in  by  a  fobjed 
•Ad  not  by  the  king,  fo  as  the  king  parts  with  nothing ;  befides,  in  the  laft  cafe  the  law  does  not  create 
any  oenore  originally  as  it  does  in  the  firft  cale,  but  only  changes  one  tenure  into  another,  vis*.firankaU 
moigii  into  fnilty  only.     9  Rep.  123.  a.  b.  Trin.  7  Jac  in  the  court  of  waida  in  Lowe's  cafe.  1 

iiitt.  f.  1 39.  and  Coke's  Comment  upon  it,  pag,  9S.  a.  S.  P* 

This  aft  extends  to  lands  holden  by  fee  farm.     2  Inft.  502.  . 
'   **  Cuftom  is  here  taken  'for  fervita  as  in  the  writ  de  confuetudlnibua  tt  ferridis,  and  not  for  caf« 
temsa    2lnft>  502. 

If  the  tenancy  cittget  to  tbe  mefnalty  by  aS  in  law,  as  by  efcbeat  or  defient,  the  mefne  fliaH  hold  per 
cadem  Icrritia  &  confuetndines,  as  he  held  before}  for  albeit  the  tenure  between  the  tenant  and  tbe 
mefne  in  thefe  caica  be^extinft,  yet  the  feigniory  paramount,  which  alfo  was  iflbing  out  of  the  te- 
nancy, lemains.  ftin.     2  Inft.  502* 

The  ksstgmu^  licence  a  man  to  alieii,  and  to  make  a  tenure  at  this  day,  wbere  be  is  bis  tenant  immt» 
Sate  \  aad^bit  king  and  tbe  otber  mejke  lords  may  licence  other  tenants  to  alien  and  make  tenure  at  this 
day.  But  tbe  lords  only  cannot ;  for  the  ftatute  was  for  the  advantage  of  the  king  and  lords,  and  the 
*  king  is  not  boimd  thereby  ;  and  fo  the  king  and  the  lorda  may  difpeafe  with  this  ftatute.  Br.  Te« 
Btties,  pi.  65,  cites F.  N.  B.  fbl.  an.  .  » 

*  S.  P.  That  the  king  is  not  bound  by  this  ftatute,  becavfe  all  land  muft  be  held,  and  therefore  if 
lie  Audi  not  hold  of  the  king,  he  will  hold  ol  nobody.  Roll  Rep.  165.  in  the  cs&oif  Smith  t.  War  • 
itnj  aliaa  Magdalen  Collegers  cafe. 

17.  If  a  man  had  given  land  before  the  ftatute  to  hold  of  the  t  Aman 
chief  lord,  the  feoffee  fliould  have  held  of  the  chief  lord ;  and  if  .^  j.^T 
the  lord  bad Yekafed  and  f  confirmed  to  the  tenant  to  hold  in  frank-  two'feverai 
almoign,  he  Ihould  have  held  in  frankalmoign  thereby.  And  fo  'm<"'«<  ««^ 
iee  that  tenure  may  be  altered  by  ctmfirmatkn.  But  it  feems  that  ^d^JiJ"^' 
it  is  only  a  diminilhing ;  for  he  does  no  fervices.  Br.  Tenures,  lord  eon^ 
pL  71.  cites  4  E.  3.    Fitzh.  tit.  Mefne,  41.  frmedxh^ 

^      '  *t        J  » -r  ^flffofthe 

tenant  to  bold  by  4^.  /«r  allfervkes,  it  was  held  that  this  fhall  not  make  the  tenant  to  hold  by  one  entire 
tenuie  where  be  held  by  feveral  fervices  before.     Br.  Tenures,  pi.  59.  cites  2  H.  6.  9.  S.  ■  fBut 

klieemait  fhouldbe  9  H.  6.  S.  b.  9.] 

{  On  confirmation  to  the  tenant  the  lord  cannot  referee  new  fervices,  as  hawk  for  rent,  or  zent  for 
iMwk.     9  Rep.  242.  Pafcfl  10  Jac  in  the  court  of  wards  in  Beaumont's  cAfe. 
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iS.  In  aflife ;  the  Ungt  lord,  tnefnef  and  tenant  are,  the  tenant  Br.Teoures, 
held  of  the  mefne  hy  focage^  and  the  mefne  aver  in  chivalry;  the  g/^^'  ^"^ 
tenant  gave  his  land  to  hU  daughter  with  her  baron  in  frank'  Thorp  ch. 
$narriage  rendering  I2dj^:pir  Mwitm  for  a/l  frr  ji^ra  fatii  firinfeco  J^faid,  that 
feniitio;  and  it  was  Ufe  that  the  donor  cannot  ha\  e  fcrsfce  of  ^J^ianT" 
chivalry  by  thefe  jMras  (forlnfeco  leTvicio)  *,  the  teafon  is,«be-  before  the 
caufp  he  himfelf  imf  only  in  focage  ;  for.  it  appears   here,  that  ftawte,  to 
the  foreign  fcrvice^e  fucb  fervices  by  which  the  dotior  holds  over,  ^  ^(^ 
But  per  Wilby,  thev  arc  fuch  fenrice;  by  which  the  land  is  held,  vices,  iaiv^ 
:  I.  •  and 


.t> 


^37  Cenure. 

forinfcco  and  the  mcfne  holds  over  by  chivalry,  though  the  tenant  holds 
^{h^ihlld  P^h  ^T ^^^E^  >  *^^  he  adjudged  accordingly,  which  was  con- 
by  ferficc     trary  to  tlie  opinion  of  fevcral,  and  therefore  error  was  thereof 

if  .h-'r^7  '^^^"g^^  *"  ^'  ^'     -^"^  ^^  ^^5  f^^^>  ^^*^  ^^**  ''^^^^  *  (fa/wj  is  • 

for  hcW  fufficient  tofave  that  ivhich  it  in  effe^  which  was  only  focage  here ; 

ever  by  fer-  hut  it  is  not  fufficient  to  r^trve  that  tvhich  ix  not  in.effe^  'as  fervice 

▼Ilk  ^^b^*  of  chivalry  here,  ifht  does  not  fa^  reddendo  velfaciendo.     And  per 

«eafon  of  Wilby  and  Green,  that  of  which  the  donor  is  charge4  over  may 

the  faivo,  bc  refcTvcd  by  this  word  (falvo).     And  per  Wilby,  efcuage  cer- 

Icc.    And  ^j^jj^  J3  focage,  and  efcuace  uncertain  is'fervice  of  chivalry  \  and  a 

feofTs  ano-  ^^^^  ^^Y  hold  by  homage  and  yet  not  m  chivalry,  but  in  iocage, 

ther,  ren-  per  Wilby.  And  the  beft  opinion  was,  that  by  thefc  words 
peraanum*  falvo  forinfeco  fervitio,  the  donor  (hall  have  only  fuch  fcrvices 

Sc  faciendo  by  which  hc  himfclf  is  charged  over,  and  not  fuch  fervices  which 

capitaii  do-  his  mefne  or  other  lords  paramount  is  charged  for  the  (ame  land; 

"umdSil"  q^^  ^°^-    ^'^'  Tenures,  pi.  28.  cites  26  Aff.  66. 

turn  pro  feoffatore  &-  heredibus  fuis,  that  which  he  ihatl  do  for  him  he  ihall  do  to  him»  and  tbeicfore  lie 
boJdc  in  chivalry.  But  Mowbray  contra,  for  the  firft  wordt  (for  all  fervicci)  difcharge  hina,  and  the 
laft  wordt  are  not  fafEdent  to  contradiA  the  firft.  And  Brooke  fays,  the  law  feems  to  be  with  him ; 
for  the  deed  fhall  be  taken  more  ftrong  againft  the  feoffor,  and  thcft  is  no  lefeivaiion  nor  cxcq>bon  of 
dcuage.     Br.  Tenures,  pl«  31.  cites  31  AlT.  30.  • 

*  S.  P.  Br.  Refetvatiun,  pi.  33.  cites  31  AIT.  30. 

19.  Lord  and  tenant  hj  fervice  of  6  marts ^  and  to  find  a  chaphan 
for  ever  J  the  lord  releafed  by  fine  in  writ  of  cufloms  and  fervices  to 

hold  by  6  snarks,  and  rendering  half  a  mark  for  the  chaplain^  and 
after  devifed  the  6  marks  and  died,  and  in  afiife  all  was  found 
by  verdi£l  at  large,  and  the  plaintiff  recovered.  Brooke  fays» 
quod  minim  !  that  he  may  change  the  fervices,  or  rcferre  rent 
upon  fine  of  rele^fc.    Br.  Tenures,  pi.  49.  cites  26  Aff.  37. 

20.  In  aflife  deed  was  fliewn  by  which  Iqnd  was  given  to  A.  B. 
and  his  heirs  to'  hold  of  the  feoffor  and  his  heirs  by  6d.  for  all  fer" 
vicesy  and  ex  illis  fex  denariis  fcutagium  folvi  debeat  quum  evenerit 

Suantum  pertinet  ad  teriiam  partem  unius  acra  terr^  :  and  per  Seton 
e  holds  in  focage  by  thefc  words  {6A.  for  all  fervices).  And 
thefe  words  (fcutagium  debet ^  Zee,  J  are  not  words  <5f  refervation, 
as  reddendum  fcutagium,  nee  falvo  fcutagio,  therefore  it  is  only 
focage.    Br.  Tenures,  pi.  31.  cites  51  Aff.  30. 

21.  If  a  man  gives  land  in  tail  tenendum  libere  (^  qtiete^  the  re» 
mainder  over  tenendum  in  forma  pridiHaj  reddendo  2/.  per  annum^ 
the  firft  eftate  is  difcharged  of  the  as.  and  not  the  remainder, 
otherwife  it  feems  if  libere  &'  quiete  was*  not  expreffed  before. 
Br.  Tenures,  pi.  92.  cites  34  E.  3.  &  Fitzh.  Avowry,  285- 

22.  If  manor  be  converted  into  a  priory ^  yet  the  tenjire  remains^ 
and  the  lord  may  di^rain;  for  alteration  mall  not  prejudice  tbc 

tC  ^38  ]  lord.     Br.  Tenures^  pi.  55.  cites  42  E.  3.  7. 

s.  p.  Br.  23.  If  a  nrian  holds  an  acre  of  land  of  J,  S.  by  fealty  and  fuit  as 

cites'/itah!'  of  his  manor  of  Dale ^  and  J.  S.  is  alfo  fd|jpd  of  another  manor 

tit.  Aftion    called  T.  and  ,J,  S,  grants  unto  the  tenant  mbat  he  fhall  do  hisfuii 

fur  le  sta.    ^f  j.1^  manor  of  T.  \  tlhis  grant  ihall  not  determine  the  fuit  at  the 

,  £*  2/  ^  manor  of  Dale,     Perk.  f.  70. 

f .  N.  B.  tit*  Cont.  ^orm.  Fcoi&mtnu. 

44.  And 


i 
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^4.  And  If  J.  S.  in  the  ifaxne  cafe  had  granted  uiito  his  tenant 
tliat  he  flialJ  give  unto  him  iid.  yearly  for  hisfuiti  this  grant  (hall 
not  determine  nor  alter  the  tenure,     rerk.  f.  70. 

25.  If  lord  and  tenant  be,  and  the  tenant  infeoffs  the  lord  of  thi 
tenancy  upon  condition^  the  lord  may  grant  his  feignioryj  and  yet  it  is 
not!  determined  nor  eztinguiihed ;  for  if  the  condition  be  broken^ 
and  the  tenant  enters,  the  feigniory  is  revived.  But  if  before  the 
entry  of  the  tenant  the  lord  enfeoffs  aflranger  of  {he  tenancy,,  and  then 
the  firfl:  feoffor,  that  is  to  fay,  the  tenant  enters,  the  feigniory  is 
not  revived  but  is  determined,  becaufe  that  the  lord  departs  with 
the  tenancy  to  his  feofiee  difcharged  of  the  feigniory.  And  fo  in 
the  fame  cafe  the  lord  may  depart  with  his  feigniory  by  fuch 
meanii  &c.    Perk.  f.  89. 

26.  If  there  be  lord  and  tenant  by  knights-fervice,  viz.  by  ho-' 
mage^  fealty^  and  efeuage^  and  I  %d,  rent,  and  the  lord  grants  the 
rent  unto  a  fir  anger  faving  unto  him  his  feigniory,  it  is  a  good 
(aving;*  but  notwithftanding  that,  the  lordfhall  have  the  efcuage^ 
and  yet  it  is  not^but  a  payment  of  money  if  the  tenant  will,  and 
the  grantee  (hall  have^the  I2d.  rent  as  a  rent  feck,'  &c«  Perk« 
f.  648. 

27.  If  before  the  ftatute  of  quia  emptores  terrarum,  there 
had  been  lord^  fnefne,  and  feme  tenant,  and  the  mefne  and  the  te- 
nant bad  intertnarried,  the  fame  fliould  not  have  altered  the  lord's 
avowry  \or\i  the  tenant  had  infeoffed  the  mefne  of  the  tenancy, 
it  (hould  not  have  aUeied  the  avowry  of  the  lord,  &c.  Perk. 
t  654. 

28.  If  lord,  ijointenants  mefne,  and  tenant  \i2iA\i^tn,  znA  every 
*tf  them  held  of  the  other  by  fealty  ^  and  J2d,  and  the  tenant  had  i«- 
jesffed  one  of  the  joint  mejnes  before  the  ftatute  of  quia  emptorea 

terrarum  ojf^  the  whole  tenancy,  it  feems  the  feoffee  fliall  hold  one 
moiety  of  the  tenancy  of  him  who  was  his  joitit  mefne  by  fealty^ 
and  6d.  rent.     Perk,  f-  655. 

29.  See  the  form  of  zfne  levied  upon  a  writ  of  cufloms  andfer-  Sec  BcnHU 
vices,  where  it  h  recited,  that  whereas  there  was  a  difpute  about  V^^\^^ 
cq/lle^guard  and  murage,  now  the  lord  conceffit  quod  iffi,  &c.  fint  this  vvas  be. 
^uicti  de  pradinis  fervitiis,  falvis  omnibus  aliis  fervitiis  ad  pr^iilum  fore  ihc  i>a-' 
teuementum  pertinentibus.  It  feems  that  the  difcharge  of  the  mu-  ^^^^^^^f* 
rage  and  oaftle-guard,  which  it  may  be  wete  not  of  right  due,  is  and  the  fioe 
no  difcharge  of  the  tenure  in  chivalry.  D.  179.  b.  pi.  46I  Pafch.  was  given  in 
2  EHz.  Brufe  v.  Bonet.  '^^^^^ 

-  tried  in  the  manner  of  a  writ  de  valore  maritagii  in  Suflex,  at  the  fuit  of  the  execntort  of  the  old  duke 
of  Norfolk  T.  lUeds. 


30.  If  a  man  has  lands  which  were  parcel  of  the  poflcffion  of  a  .3  Le*  5^«  pi» 
chantry,  ISfc.  and  came  to  tflfe  king  by  the  ftatute  pf  diffolutions,  J^ordingjr. 
and  before  were  held  of  a  common  perfon  by  rent  and  fealty,  or  by  4Le.  40. 
fcrvicc  in  chivalry,  no^»  the  patentee  of  the  king  ftiall  nold  ac-  P'*  '09- 
cording  to  the  paten^^And  not  of  the  ancient  lord,  or  of  his  heirs  repor*ted"io 
by  the  former  fervicw,  but  hcfljall  pay  the  fame  rent,  which  before  the  fame 
Hvas  rentrfervice,  as  Tent-charge  dijlraivable  of  common  right  only  by  J^^!"""^ 
the  former  lord  sgid  his  heirs ;  and  fo  the  faving  in  the  ftatute  pi.'*^^^!^^* 
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Mich.  16  &  ^Kras  expounded.     And.  45.  pi.  1 15.  Mich.  16  &  ijEliz.  Stroud'i 

'accorduigly.   ^*^^*  .  • 

31.  A  writ  of  difceit  by  the  lord  of  the  manor  in  ancient  de* 
mefne^  upon  a  fine  levied  of  land  there ;  the  defendants  pleaded 
that  the  lord  of  the  manor  in  the  time  of  E.  z.  releafed  tttone  tvho  nvas 
tenant  of  the  fame  land  iy  fine  de  omnibus  fervitiis  isf  confuetudifsibus^ 

falvis  fervitiis  infrafcriptiSf  viz,  pro  una  virgata  terra  2  s,  rent, 

fuit  of  court  J  and  relirf    And  the  releafe  was  de'uno  mefiuagio  & 

una  virgata  teme.     It  was  Held,  that  the  cuftom  of  the  ancient 

demefne  was  extinft  by  the  releafe,  but  that  the  rent,  relief  and 

C  239  ]   f^it  ^^  court  remained  as  parcel  of  the  feigniory  by  the  faving. 

And  adjudged  accordingly.   Mo.  143.  pi.  285.  Mich.  25  &  26  Eliz. 

-    •    Griffith  V.  Clarke. 

32.  King  Edw.  3*  was  lond^  abbot  of  W,  mefncy  and  C.  nvas  te* 
nant,  C,  was  attainted  of  treafon.  Office  wa^  found.  The  iing 
granted  ibe  land  to  M.  and  his  heirs^  tenendum  de  nobis  ^  fuccefjoribus 
noftris  i^  alas  cafitalibus  dominir  fe^i  illius  per  fervitia  inde  prius 
debitay  &  de  jure  confueta.  It  was  argued  (among  other  thii^}, 
that  this  was  now  a  tenure  of  the  king  immediately,  and  not  of 
the  mefne,  becaufe*  the  words  were  not  per  fervitia  (ante  prodi- 
tionem),  or  (ante  attinduram)  inde  prius -debita,  &:c.  And  di- 
vers offices  and  licences  of  alienations  and  other  records  were 
fhewn'to  the  Court,  by  which  it  appeared  that  the  law  had  been 
fo  taken  all  along,  that  the  faid  manor  was  held  of  the  king  in 
eapite.  But  as  to  the  faid  offices,  licences,  and  other  records, 
the  barons  faid,  iihztfince  by  conftrudion  of  law  upon  the  faid 
ktters  patents,  it  appears,  that  there  if  no  immediate  tenure  of  the 
kingy  mtvntljfianding  it  has  been  found  otherwife  in  efficUy  or  admitted 
in  licences  or  other  records,  yet  this  cannot  alter  the  true  tenure 
which  originally  appears  of  record  to  them  as  judges ;  and  that 
though  confuetudo  fit  magn«  authoritatis,  nunquam  tamen  pne- 
judicat  veritati.  6. Rep.  5.  b.  Hill.  40  £liz.  in  Scaccarioj  Sir 
John  Mollyns's  cafe. 

•  And  ta.  23.  A.  feifed  in  fee  of  land  held  of  queen  EHz.  as  of  the  fee 
'  scaflMfdi.  of  crown-laod,  whereof  (he  was  feifed  in  fee  by  admittance,  pro- 
39  &  40  cured  a  licence  from  her,  and  fufiered  a  common  recovery,  and 
|ii«.  in  the  made  a  jointure  on  his  wife.  A.  and  the  wife  died,  and  the  land 
accord?nX-  defccnded  to  B.  as  coufin  and  heir  of  A.  B.  fold  the  land  to  C. 
becaufe  the'  who  died  feifed,  and  the  land  defcended  to  D.  as  fon  and  heb  to  C 
rlea  has  re-  This  was  found  by  office  j  and  further,  that  the  faid  land  at  C.'s 
co^theii"^  deceafe  was  held  of  queen  Eliz.  and  at  the  inquiiition  was  held 
'  Moce  or  of  the  king  now  by  knight-fervice  in  eapite.  Refolved  by  Coke 
p^donj  but  and  Tanfield,  that  the  *  fuing  the  licence  of  alienation  is  no  conclu^ 

!t  where  the  fi^^  ^^  ^^^  P^^^h  fi  ^^  ^^  make  the  lands  to  be  held  of  the  king  in 
p^rty  itdi. '  eapite,  becaufe  the  words  of  the  licence  are  (quae'de  nobis  tenen« 
-  lurLl  '^^^  ^"  eapite,  ut  dicitur),  but  yet  that  the  fame  may  be  ufcd  as 
with  a  te-  fome  pan  of  evidence  for  the  king  to  prove  fuch  a  tenure.  And 
watt,  as  by  decreed  that  the  tenure  fhouid  be  taken  as^  jnefne  tenure,  and 
tm^  Ac*  "°^  '^  tenure  m  eapite.    Ley,  :6,  Mich,  j  file.  Davlfon  &  Dym- 

Forinfuch*   niOCk's  t-ife,  • 

cafea  the  * 

flea  h  a  coAcliifioB.  m,  TwO 
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34.  Two  tenants  held  of  C.  by  unequal  rents.  C.  giveSf  gf^anU, 
'and  confirms <i  ifc.  the  /aid  rents y  fervicesy  and  felgniories  to  them  2 
ond  their  heirs :  this  is  an  extinguiflimcnt  of  a  moiety  of  every  of 
the  tenures,  and  for  the  other  moiety  they  hold  one  of  another  \ 
it  was  faid  that  if.  the  acres  and  rent  had  been  equals  thafthen  it 
(hould  be  extinguijhed  in  all ;  but^  as  it  waS^  there  was  a  crofs  te^ 
nure  hetnveen  them  as  to  one  moiety ^  and  that  (hall  not  move  as  a  re« 
leafc  reddendo  fingula  fingulis.  Noy,  1 13.  Goldwell  v.  Naven- 
den,  cites  D.  319.     11  H.  7.  12.  a.    39  H.  6.  2.    49  E»  3.  40. 

3  J.  A.  feifed  jjTthe  manor  of  W*  held  in  capite^  purchafed  a  free* 
hold  of  7  acres  held  of  the  fame  manor  infocage*  Refolved  by  thd 
Lord  Ch.  J»  Mountague,  and  Hobart,  and  Tanfield  Ch.  B,  that 
the  7  acres  purchafed  by  A.  is  held  of  the  king  in  capite  bv  knight- 
fenrice,  as  the  manor  of  W.  is  held,  and  of  which  the  faia  7  acre* 
were  held  in  focage  t&l  fuch  purchafe.  Ley,  63.  65.  Pafch. 
17  Jac.  Mountague^s  cafe. 

(B.  a)    Extingui/bed.     What  Aft  will  exti4igui{h  it.  s«  Hcnoc 

f  1.   iF  the  hing  purchafes  land  which  is  held,of  others^  by  this  all  BftTcnnre, 
'■'  the  ferviccs  arc  extinft.    47  E.  3,  21.  b.  by  Finchden.]     fl\  "^^^ 

[!•  If  my  tenant  infeoffs  the  king,  and  retakes  e/late  from  the    Fol.514. 
kif^y  my  tenure  is  cxtin«.     Contra,  45  E.  3.  6*  he  fliali  hold  of  ^     >    -> 

both.)  S'Tr^Ji 

$•  C*  tba^he  is  my  tenant  in  rights  and  dialt  hold  of  the  lung  alfo  $  per  Fincb»    Brooke  fayi^  aucrtf 
of  hi^'^ddiog  of  mej  for  the  tenare  wu  once  txxinCk  by  the  poiTcflion  of  the  king. 

[3.  If  the  ling  has  land  by  forfeiture  of  treafon^  by  this  all 
tenures  are  extin£l  as  well  of  the  king  as  of  others*  Co.  5« 
MOLTNS,  ;•  b.J 

[4.  If  lord  J  mefncj  and  tenant  are,  and  the  tenant  gives  the  D.  154.6. 
land  in  tail,  the   remainder  in  fee  to  the  iingy  if  he  affents  to  ^**p'^w* 
the  remainder   the    mefnalty    is   extinff,   becaufe    the   king   can  ^heKing* 
hold  of  none ;  (and  the  particular  eftate  and  remainder  are  all  ^'^  oi^cen 
one   eftate   in  law,  and  both  hold   of    the   lord    paramount.)  y^*'^^'**' 
D.  4,  5  Ma.  154.  Co.  2.  Bingham,  92.  b.]  Cantobury. 

-^s.  c. 

cited  %  Rep.  9a.  b.  in  Bingham's  cafe..       ■     Goldb.  249,  pi.  73*  HUL  43  £liz.  S^  P.  ezaa]y,  aad 
ftems  to  be  S.  C.  iVnon. 

5.  If  there  arc  lord  and  tenant  in  frantalmoigne,  and  the 
lord  releafes  to  the  tenant  all  his  right,  the  feigniory  by  this  is 
eitin^  5  and  therefore  quxrc,  how  the  tenant  fhall  hold  over 
after.  It  feems  as  the  lord  held  heferr  the  reUafe  rhafyi^'  Br. 
Tenures,  pi.  74.  cites  ig  E.  2*  and  Fitzh.  Releaie,  51. 

6.  If  a  man  holds  J^  homage,  fealty,  renty  and  caflU^gtiardf 
and  [the  lori\  grar^  the  fervices,  and  the  tenant  attorns, 
the  grantee  fhall  not  have  the  caftle-guard ;  for  he  has  not  the 
caftle.      But  per  Bern    &    Spigurnel,    he  (hall  ^ayt!  money 

Vol.  XX.  T  fcr 
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for  It,  at  contributory.  Quaere  inde;  for  it  feemsi  that  that 
fervice  is  loft.  Br.  Tenures^  pL  58.  cites  19  £.  a.  & 
Fitzh.  Affifei  399. 

7.  If  hrdf  tnefne^  and  tenant  are,  and  mefne  is  attainted  rffi^ 
lony,  the  lord  (hall  have  the  fervices  of  the  tenant  which  the 
mefne  had,  and  no  more ;  for  the  feigniory  is  merged  in 
the  mefhalty  *,  per  Cand.  but  Tond.  contra.  And  per  De- 
von, the  lord  in  chivalry  may  relinquifh  the  ward,  and  di'* 
ftrain  for  .the  fervicesj  if  he  will;  quod  Tond.  conceflit* 
Br.  Tenures,  pi.  91.  cites  i  E.  3.  Fitzh.  Avowry,  168. 

8.  The  lord  granted  his  rent^  faving  to  bim  his  feigniory,  the 
grantee  cannot  diftrain  ;  for  it  is  fent4eck.  Brooke  fays  \ 
and  fo  fee,  that  by  exprefs  words  fealty  may  be  fevered  from 
rent-fervice.  Br.  Tenures,  pi.  79,  cites  7  £•  3.  and  Fitzh* 
Avowry,  142. 

Infach  9.  In  ceflavit  it  was  agreed,  that   fuit  is  not  feverable;  £b 

f*^'***  ^  that  if  3  tenants  hold  of  the  lord^  and  the  part  of  the  we  comes 
snake  con-  to  the  lord^  he  fliall  not  have  any  part  of  the  fuit;  and  the 
tribucionto  reafon  feems  to  be,  inafmuch  as  ne  cannot  take  the  fuit,  and 
^'^m^  be  contributory  to  the  fuit  which  he  himfelf  takes.  Br.  Suit, 
butkMi,aiKi*  pi.  I.  cites  40  E.  3.  40. 

thcarefoie 

the  fuit  ikatlnotbtBpportlofied     Br.  Suit,  pi.  5.  dtea  34  AflT.  15. 

50  [/*  3  Mi  hj  a  borft^  or  other  Yndre  thing,  and  the  Iwd  recovtn  i^90  parti  9/  the  land  hy  ctffavxt^ 
there  the  entire  rent  it  eztiiift  by  the  recovery  \  fbrthiaiitbeadtofthe  lord.  Br.  Tenuns,  pi.  104* 
cites  F«  N*  B«  009. 

to.  Confirmation  with  warranty  therein,  that  an  abbot 
fliall  hold  lihere  bf  quietus  de  gildis,  placitis  (5*  querelis,  aifio^ 
j[  aa4  3  nibvs  fa*  demands  ab  ofnni  fervitio  exaSlione  feculari,  &c.  <fc- 
mandis  does  not  excufe  him  of  corody;  and  becaufe  it  is  not 
exprefsly  rehearfed  in  perpetuam  eleemofinam,  therefore  they 
{hall  do  other  fervices;  and  fuch  grant  (hall  not  difcharge 
him  from  making  biidges  and  caufeways.    Br.  Tenures,  pi.  6. 

cites  44  £•  3*  ^4* 
Br.  Exdn-        n.  Where  two  parceners  mate  partition  of  the  manor,  f<> 

ri.*tTcltei  ^^  ^^  ^'^  ^^  ^^  demefnes^  and  the  other  the  manor ^  neither 
S.*c.^ibr  of  them  fliall  have  the  fuit ;  but  if  the  one  dies  without  Ifitt^ 
the  fuit  wae  jh^  fuit  is  revived.    Br.  Suit,  pi.  3.  cites  12  H.  4.  2C. 

iM^  estiady  . 

hutoalyfttfpendeds  qvodaota.    Brookefajt,  qosre}  for  the  manor  was  once  defeated. 

I  a.  It  was  held,  that  by  the  unity  of  poffeffton  of  the  land 
in  the  lord^  all  cufioms  and  fervices  annexed  to  the  feigniory^  or 
to  the  lord,  are  extindl  for  ever,  as  herict-ciifiom^  ancient  ^ 
"^efncj  fine  for  alienation,  or  cufiom  to  be  bedel  to  the  lord,  or 
to  colle£^  his  rents,  &c.  are  extin£^.  But  contra  of  cttftom, 
mJnch  runs  with  the  land  as  gavel^nd,  burgh^^gn/b,  dovh^ 
ment  of  the  entire  lands^  &c.  for  this  lUns  with  the  land,  aqd 
diere  unity  of  pofiefiion  in  the  lord,  arid  after  feoffment  n^ade 
to  another,  (ball  not  change  the  cuftom ;  for  it  nms  to  a  num^ 
ber,  arJ  throughout  the  country  or  vill^  and  mi  to  the  lord  as  'm 

fingular 
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Jtngular  perfortj  as    in   tlie  other    cafes    before.     Br.   Avowry, 
p].  46.  cites  14  H.  4.  2. 

13.  If  lord  and  tenant  are,  and  the  lord  confirms  the  eftate 
rf tie  tenant  reddendo  vel  folvemr  id,  pro  omnibus  fervitiisj  by 
rais  the  tenure,  which  was  before  the  confirmation,  is  deter- 
mined. But  if  it  had  been  refervand^  vel  tenend^  by  T  d.  there 
the  firft  tenure  remains ;  per  Brian  Ch.  J.  But  Brooke  makes 
a  quxre  thereof  5  for  none  made  any  anfwer  thereto.  Br. 
Tenures,  pi.  40.  cites  21  H.  4.  62.  73. 

14.  If  there  be  iord^  mefne^  and  tenant^  and  the  lord  releafes 
to  the  tenant,  &c.  the  mefnalty  is  extin£b ;  for  he  has  it  only 
in  refpc&  of  the  charge  which  he  brings  to  the  lord,  and  by 
the  rdeafe  aU  this  is  determined.  But  per  Littleton,  tit. 
Rents  in  his  book,  if  there   be  a  furplufage  of  rent^  the  lord 

fheJl  have  it  g    quod  nota.     Br.  Tenures,    pi.  48.   cites    8  H. 
<S.  24. 

15.  If  the  Ung  grants  land  to  J.  S.  in  fee,  to  hold  as  freely 
as  the  ting  is  in  his  crown,  yet  he  (hall  hold  of  the  king :  and  if 
he  aliens  without  licence  he  Jhall  make  fine  ;  for  this  is  vefted  in  the 
king  by  his  prerogative,  which  cannot  be  extinfl  by  fuch  general 
words.     Br.  Tenures,  pi.  52.  cites  14  H.  6.  i2. 

16.  If  lord  and  tenant  he  of  2  ^^^^^  of  land,  viz,  Whitcracre, 
0nd  2  oiher  acres,  and  the  lord  grants  unto  the  tenant  by  deed, 
that  he  will  not  diftrain  in  White^cre  for  his  rent  and  fervices  ; 
this  grant  fliall  not  enure  to  fuch  intent  to  determine  the  feig- 
niory  in  any  part,  but  fliall  enure  by  wax  of  covenant ;  fo  that  if 
the  Iot4  diftrains  in  White-acre  for  his  iervices,  the  tenant  fliall 
bare  an  a£Hon  of  covenant.    Perk.  f.  6g. 

17.  If  lord  and  tenant  are  of  2  acres j  and  the  lord  releafes  unto  •^"''^  thli 
the  tenant  all  the  right  which  he  hath  in  the  one  acre  of  the  fame  SJ^ig  ^ 
land,  it  is  a  determination  of  the  whole  feigniory.    Perk.  f.  71.  difference 
cites  >  E-  4.  25.  20  H.  6.    Exting.  2-  ^I"!^"  * 

fsR^  amd%  fdeaie  in  latu  ?  for  if  they  purcbafe  cm  cf  the  acm  in  ftty  which  are  holdcn  ci  him,  tl)at 
M  no  detenBtnadon  hot  of  the  rate  ofthefervkn^  w}»ich  fatar.nval  and  /(verable,  ar.dhc  Ihall  have  tfic 
whole  corporal  fervlce.  But  M  the  annual  fervices  b-  entire,  as  n  borfe,  a  hawk,  &:\i.  then  all  the  an- 
nuo 6rvices  are  gone  by  the  purchife.  Bai  [f  cut  5/  thf  acres  defck^ui UKto  the  /'••</,  ihen  if  the  anniul 
fevncfig  be  entire  he  ihail  have  tiie  entire  arnual  fervices  out  of  the  remnant  of  tiic  tenancy.  But  if  it 
w«  fevcnble^  as  rent,  &c.  then  it  A.ill  be  apportioncil  accoiding  to  the  rate  of  tlv;  land.  Perk.  f.  71. 
cius4  Afl*.  5.  40  £.4.  5.  40.  34  Aif.  15. 


Jurnd^  fe^Iy  &c.     Perk.  f.  71.  cites  i^  £•  4 


iS.  "Rj  feoffment  made  by  the  ieiwnt  unto  one  jowtcnant  mefnt,  [  242  ] 
there  is  but  a  moiety  of  the  mefnalty  cxtindl,  viz.  the  moiety, 
which  in  right  docs  belong  unto  the  tccffcc,  and  no  more,  &c. 
fo  as  for  one  mciety  of  the  tenancy  there  ar*^  lord,  nicfne,  and 
tenant;  and  for  the  othoT  moiety  of  the  tenancy  Icrd  and  tenant. 
Perk,  t  655.  f 

19.  Refolved,,  that  tjte  feij^ niory  and  tenure  of  c^^//,  or  chr.ntcry"  Th-favlng 
land,  \%  cxlxxiet  by  poffe/foti  cf  tht  kifiiT^  Wy  the  r.a  of  lEd.h.  nci-  J,^^''''^^''"^^ 
Wittdftanding  the  faviug  in  t^^e  ac.l,  jnopter  abfurditatcm.     But  fuchrcmi! 

T  ?  for 
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fervicet,  fof  the  rent»ptrccl  of  the  tenure,  the  lord  may  di/lrain  the  patentee 
ftcinthe  of  the  king,  and  make  avowry  upon  the  matter,  but  not  upon 
6.*M^  14/  ^^  perfon  within  his  fee  and  feiguiory.  D-  313.  pL  ^u  Trin. 
iscootrolied  14  Eliz.  Anon* 

by  the  com- 
mon Uw,  which  adjudges  it  vo?d  as  to  the  rervices,  and  rhe  donor  (hall  have  the  rent  as  rent-fecky  dl- 
ftrainabte  of  common  right ;  f  r  it  Oiould  be  again fV  right  and  rciifjii,  that  (he  king  ihooid  hold  of,  or 
doferviceto,  ajiyof  his  fubjr^s.     S  Rep.  iiS.  b.  in  Dr.  BcMthflm'&  cafe,  cites  D.  313*  u^'Dixt*  and 
rays>  itwa>  fo  adjudged.     Mich.  16  &  17  £!»>•  C.  B.  in  Strovrd  s  cafe. 

• 

20.  Abhot^  before  the  dilTohuion,  held  of  J.  S.  by  fealty  and 
renty  and  alter  the  land  came  into  the  kings  hands  by  the  ftatutej 
the  feigniory  is  but  fufpended ;  and  if  the  king  grants  the  land  to 
another,  the  patentee  fliall  hold  of  the  lord  as  before,  and  the 
lord  Ihall  have  his  rent;  but  whctlier  as  rent-fervicc  as  before, 
fome  doubted,  D-  213.  Marg.  pi.  91,  cites  Trin.  23  EI12. 
C.  B. 

21.  B.  was  lord,  and  D.  was  tenant  of  the  manor  of  M*  by 
knight-fcrvice.  B.  held  the  manor  of  M.  of  A.  an  abboty  as  if 
his  manor  of  L,  which  came  to  the  crown  by  the  fiaiute  of  dijfolutions. 
Afterwards  B.  purchafed  the  manor  of  L,  of  the  kingy  and  being 
fo  ferfed  of  both  manors  of  L.  and  M.  died  feifed.  C.  f$n  and 
heir  of  J5.  conveyed  both  manors  to  truflees  to  the  ufe  of  himfelf  and 
'£,  his  wife  for  life,  and  to  the  heirs  of  C.  Afterwards  C.  pur* 
chafed  the  tenancy  paravaiUy  and  ilierlof  enfeoffed  J.  S.  Manwood 
held,  that  by  B.*s  purchafe  of  L.  being  alfo  feifed  of  M.  the  feig- 
niory between  the  abbot  and  B.  was  extinft,  and  that  D.  held  of 
the  manor  of  L.  which  was  held  over  of  tlie  king  in  capite  by 
knight  fervice  5  then  when  C.  enfeoffed  the  truftees,  and  after 
purchafed  the  tenancy,  now  the  tenancy  became  parcel  of  the 
manors,  and  was  held,  as  the  manors  were,  of  the  king  in  ca- 
pite ;  and  when  C.  enfeoffed  J.  S.  he  held  as  C.  the  feoffor  held 
it  before.  Shute  held,  that  before  C.  purchafed  the  tenancy,  D. 
held  of  C.  and  his  wife  ;  and  though  after  the  purchafe  of  the  te«- 
nancy  by  C.  the  tenancy  prefently  became  part  of  the  manor 
held  of  the  king,  yet  the  fcigniury  is  not  merely  extin£l  againft 
the  feme:  forgf  C.  dies  leaving  E.  dien  J.  S.  fliall  hold  of  £. 
during  life,  there  being  no  reafon  that  the  purchafe  of  the  baron 
ihould  prejudice  the  wife.  But  if  the  ufes  had  been  limited  be^ 
fore  the  marriage,  then  by  the  purchafe  of  the  tenancy  a  moiety 
of  the  feigniory  had  been  extinct,  and  the  baron  fliould  hold  the 
other  moiety  of  the  feme,  and  when  the  marriage  had  taken  eMtSt^ 
then  this  part  is  fufpendcd.  And  to  this  Manwood  and. Clench 
agreed.  Sav.  21.  pi.  52.  Pafch.  24  £liz.  in  the  Exchequer. 
Ilutton's,  or  Gifford's  cafe. 

22.  A.  held  land  of  B.  in  M.  as  of  his  manor  of  N.  by  fealty, 
rent,  and  fuit  of  court  of  the  faid  manor,  B.  by  deed  indented 
aad  inrolled  bargains,  and  fells  tp  C.  and  his  heirs  all  Us  tent* 
tnentSy  rents y  fervicesy  and  hereditaments  in  M.  The  fwt  of  court 
18  extinguiihed.  2  And.  5.  pi.  3.  Mich.  36  &  37  £Uz.  .^thony 
▼•  Burton. 

23.  Where 
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M.  Where  pwrchafe  of  parcel  of  the  land  out  of  which,  &c, 
hythe  lord  (hall  extinguiih  the  fcrvicesi  and  what,  fee  Heriot 

(H)  Pl-  2-    • 

(B.  a.  2)       Revived.  ^  ^^3  1 

I.  7  £•  4.  5-  ppNACTS,  That  lands  holden  of  a  common  perfon  See  (I)  pi. 

^^  by  fialtjj  rent,  or  other  fervice,  comhtg  to  the  9  **  *«• 
Inn^s  bands  by  attainder  of  treafon,  and  being  afterwards  granted  by 
the  king  to  another ,  /ball  be  holden  as  if  fuch  attainder  had  not  been  ; 
and  thai  every  perfon  not  attainted j  his  heirs,  aligns,  and  fuccejfors 
in  the  fame  lands,  b*r.  behig  in  the  hands  of  any  other  than  the  king, 
may  diftrain  for  the  rent,  as  they  might  have  done  if  the  /aid  attain-* 
dirs  bad  not  been. 

2.  If  lord  and  tenant  are^  and  the  tenant  is  attainted  of  treafon 
by  zQi  of  parliament,  and  to  forfeit  all  his  lands,  and  after  is  par- 
doned 2LVi'i,reJlored  by  another  parliament,  habendum  to  him  and  h^3 
heirs,  as  if  no  fuch  attainder  nor  former  aft  had  been,  now  h;: 
ihall  hold  of  the  common  perfon  as  before,  and  yet  at  one  time 
the  tenure  is  extin£l  by  the  forfeiture  of  the  land  to  the  king. 
Br.  Tenures,  pi-  70.  cites  31  H.  8. 

3.  If  lands  held  of  the  king  are  given  to  the  king  in  tail,  the  re^ 
puunder-  over,  the  tenure  fo  long  as  it  is  in  the  hands  of  the  king 
18  fufpended ;  but  after  his  death,  without  iffue,  it  fliall  revive. 
D.  102.  a.  pi.  82.  Trin.  i  Mar.  the  Queen  v.  Ld.  Barkley. 

» 

(C.  a)     Services.     In  what  Cafes  the  Services  fliail 

be  multiplied. 

£1.    I  F  a  copyholder  in  fee  holds  by  fealty,  rent,  fuit  of  court,  P*'™-  '?4a* 

■  and  to  pay  a  hcriot,  that  is  to  fay,  optimum  animal  upon  every  '*^'^' 
furrender,  and  after  he  fur  renders  parcel  of  the  land  he  fliall  pay  a 
heriot ;  for  it  cannot  be  divided,  it  being  entire  and  a  heriot  fer- 
▼icc,  and  therefore  (hall  be  multiplied  ;  for  if  he  flwU  expeft  till 
all  be  furreudered,  peradventure  no  heriot  fhiill  be  paid,  for. then 
he  may  furrender  all  but  a  lirtle  parcel,  and  fo  no  heriot  Ih.iil  be 
paid.  Hill.  20  Ja.  B-  R.  between  Snagg  and  Fox  by  Dodd. 
and  Chomb.     But  Houghton  dubitavit.] 

f  2.  If  a  man  holds  by  homage,  and  dies  having  iffue  divers  daugh- 
ters, in  this  cafe  the  eldeil  daughter  fliall  do  homage  for  her  and 
all  her  other  lifters.     Co.  Litt.  67.  b] 

[3.  But  in  the  faid  cafe  if  the  coparceners  make  partition,  then 
every  one  of  them  Ihall  do  homage,  becaufc  it  is  not  una  fed  di- 
verfa  hxreditas.     Co.  Litt.  67.  b.J 

[4.  &  where  there  art  a  coparceners  who  hold  by  homage,  ar.d 
f  be  one  ertfeoffs  J.  S.  of  his  part  ;  now  J.  S.  fliall  do  homage  for  his 
part  I  for  it  is  a  partition  in  law  of  this  part.    Co.  Litt.  67.  b.] 

T  3  is.  isca 
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[5.  ISo]  where  there  are  divers  coparceners,  who  hold  hy  ho- 
mage, and  tbe  Me/I  does  homage  for  her  and  her  other  ftft en ^  and 
after  the  youngeji  enfeoffs  J.  S.  of  her  part ;  J.  S.  {liall  do  homage 
for  it  5  for  by  this  the  coparcenary  is  deftroyed.  Co*  Litt.  67.  b.] 
[6.  If  there  zxe  feveral  jointenants  of  land  held  by  homagCi 
they  all  fliall  do  their  homage  jointly.     Co.  Litt.  67.  b.] 

f  7.  If  there  arc  feveral  tenants  in  common  of  land  held  by  ho- 
mage, every  of  them  fliall  do  homage,     Co.  Litt.  67.  b.] 

[8.  If  tenant  by  homage  makes  feoffment  of  part  of  the  land^  thie 

P         ,    feoffee  fliall  hold  by  homage-     Co.  Litt  67.  b.] 

A  d  "ft  9'  ^^   replevin  the  defendant  fliewed  tliat  certain  iand  was 

ralffoftts     held  by  fuit  of  court  and  other  fcrviccs,  &c.  and  alleged  fcifin, 

were  of         gcc.  and  this  defended  to  2  coparceners  who  tnade  partition,  and 

'cfore't^'^^'  ^^^  ^"^  ^f  ^^'^  P^^^  Hifi^offed  the  plaintiffs  and  the  other  of  his  part 
it  due\  the  infeoffed  J.  N.  and  for  fuit  arrear  by  7  years  he  avowed  upon 
•  lord  fliall  ^e  plaintiff,  and  the  avowry  good  per  Cur.  quod  nota.  Now 
onrfuit^  there  fliall  be  feveral  avowries.  And  per  Seton  a  man  cannot 
but  this' is  make  joint  avowry  upon  feveral  tenants,  but  by  him  after  fuch 
where  they  partition  and  alienations  if  the  one  makes  the  fuit,  this  fliall  dif- 
Tntwffcd!  charge  all  the  tenancy,  and  if  any  of  the  tenants  make  the 
Quxre,  ;/  fuit,  the  Other  may  plead  it,  but  he  may  avow  upon  whom  he 
tttyareje'  pieafcs  J  quod  non  negatur.  Neverthelefs,  quaere  in  this  cafe, 
fnfJ,  then  if  ^^  fl^^l^  "0^  hzyt  fuit  of  every  of  them  ?  But  per  Skip,  and 
it  feems  at    Scton,  he  fliall  have  it  only  of  the  one.     Quod  non  negatur,  quod 

fatd^'^hat  "°^^  ^"^"  ^^^  ^^  Batute  of  MarlebnSge,  cap.  9.  wills,  that 
the'/ardmay  whcrc  coparceners  hold  by  fuit,  he  who  has  enitiam  partem  fhall 
diftrain  make  the. fuit,  and  the  others  fliall  make  contribution  to  him; 
H^lis  ^nd  *^^  ^^^  ^^  ^^'^  partition.  Quaere  before  partition.  Br.  Suit, 
i/u"\le     pi.  4-  cites  24  E.  3.  73. 

makes  tht 

Ju'itf  the  ctbert  /hall  bavt  thereof  aJvatitagef  and  fo  the  lord  ihall  hate  but  one  fuit ;  quod  nota.  And 
tit.  Tenure,  64.  and  Bar  in  Fitsb.  2x1.  every  one  ihall  make  fait  by  himfelf.  Br.  Suit,  pi.  4.  cini 
24  E.  3.  73. 

10.  If  a  man  gnnts  parcel  of  his  rent  fervice,  and  the  tenant 

attorns,  this  is  good,  and  he  mall  do  two  fealties  if  the  fcrvice 

be  fealty  only.     Br.  Grants,  pi.  4.  cites  9  H.  6.  12. 

Br.  Avow.    ^11.  If  a  man  holds  3  acres  by  a  hawi^  and  maies  3  feveral  fe^' 

citeBS."c.'    fff^^^^f  ^c  3  acres,  every  feoffee  fliall  hold  by  a  hawk ;  for  it  is 

Br.    not  feverable.     Contra  of '^d.  rent^  or   3  s.  which  is  feverabic* 

Tfn««»t      Br.  Tenures,  pi.  42.  cites  22  E.  4. 36. 

cites  29  H.  6.         "■  Br.  N.  C«  29  H.  %.  pi.  124.  S.  P. 

1 2.  If  a  man  makes  feoffment  of  a  moiety  of  his  land,  the  feoffee 
(hall  hold  of  the  lord  by  the  entire  fervices  by  which  the  cnrirc 
land  w<s  held  before ;  for  the  ftatutc  tenendo  pro  particula  does  mt 
hold  place  here  for  moiety  nor  part.  Contra  of  one  acre  or  two 
acres  in  certain.  Contra  of  a  third  party  &c.  which  goes  through- 
out the  whole.     Br.  Tenures,  pi.  64.  cites  29  H.  8. 

13.  If  there  be  lord  and  tenant  of  3  acres  of  land  hy  hmap% 
fealtyy  fuit  of  court,  ffcuagf,  and  the  rent  of  a  horfe  payable  at  the 

featt 
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feskft  of  Eafter^  or  by  the  rent  of  a  hawi  pt  of  a  rofe,  tec.  and 
the  tenant  after  the  ftatute  enfeoffi  one  man  £/*  oii^  ac/y  parcel  of 
the  tenancy,  and  another  rf  another  acre  parcel  of  the  tenancy,  in 
this  cafe  every  of  them  ihall  hold  of  the  lord  by  homage,  featlty, 
and  fuit ;  but  the  efcuage  fliall  be  apportioned,  and  the  relief, 
whte  it  falls,  as  a  rent  feverable,  ihall  be  apportioned,  and  the 
lord  {hall  have  but  one  horfe,  or  one  rofe  %  or  one  hawk  of  them 
ally  not  apportionable.    Perk.  f.  684. 

14.  All  intire  fervices,  whether  things  of  profit  orphafure^  as 
oXy  &€•  or  faulcon,  dog,  &c.  (hall  be  multip/ied  by  a/ienation  of 
part  of  the  tenancy  y  but  if  the  lord  purchafe  parcel  hcloxt  any  part 
aliened,  all  is  extindi ;  but  if  after  alienation,  no  more  is  extinB 
than  remained  on  the  parcel  purchafed.  8  Rep.  105.  b.  io6« 
HUl.  7  Jac.  in  Talbot's  cafe. 

15.  Same  perfimd  fervices  (hall  be  multiplied,  and  fome  not,  as  10  Rep« 
homage  and  fealty  is  multiplied,  aijd  is  not  extind  by  purcbafe  J]^^  '■ 
of  part  by  the  lord,  and  fo  of  kntghts  fervice,  and  fuch  fervices  c«ft.    * 
as  ore  pro  bono  publico  Sc  pro  defenfione  regni ;  but  perfonal  private 
fervices,  as  to  be  the  lord's  butler,  carver,  &c.  or  where  the  te-   ' 
nure  is  ad  convivandum  dominum,  &c.  femel  in  anno,  &c.  there 

(hall  be  no  apportionment  or  multiplication,  and  purcbafe  of  par« 

cei  by  the  lord  (hall  extingui(h  fucl^  private  perfonal  fervices  \  but 

where  fuch  private  perfonal  fervices  (hall  not  be  multiplied,  the    [  245  } 

lord  may  diflrain  every  one  for  not  doing  them,  though  they  (hall 

be  done  only  by  one  of  them.     And  manual  labour,  as  to  cut  the 

lord's  com  or  grafs,  &c.  which  is  to  be  done  upon  a  certain  things 

ihall  not  multiply.     8  Rep.  jeoj.  b.  Talbot's  cafe. 

x6.  There  is  a  difference  between  very  lord  and  very  tenant^  and 
between  donor  and  Mnecy  or  the  lejor  and  leffee;  for  in  cafe  of  very 
lord  and  very  tenant,  as  well  the  annual  as  the  cafual  intire  fer« 
vices  ihall  be  multiplied,  as  appears  in  Bruerton's  cafe,  6  Rep. 
I.  b.  a.  a.  and  in  the  8  Rep.  105.  in  Talbot's  cafe.  But  in 
the  cafe  of  donor  and  donee,  or  leflbr  or  leflee,  the  entire  rent  re- 
ferved  (hall  not  by  any  divifion  either  of  the  reverfion  or  of  the 
poflefiion,  by  a£fc  in  law  be  multiplied.  10  Rep.  107.  b.  per 
Coke  in  Lofield's  cafe. 

17.  If  a  man  makes  a  gifi  in  tail  of  2  acres  ^ne  of  the  acres 
being  borougb^nglijb  land,  and  the  other  at  common  law)  referv- 
ing  a  horfe,  he  (hall  not  multiply  the  horfes,  but  (hall  pay  one 
horfe  for  which  of  them  he  will',  but  not  2  horfes ;  per  G>ke 
Ch.  J.  3  Bulft.  154.  Mich.  13  Jac.  in  cafe  of  Moody  v.  Gar« 
nance. 


(C.  a.  2)    Services  abridged. 

I.  T  F a  man  had  given  land  before  the  ftatute  rendering  3^.  pro 
•*  omnibus  fervitiis  Jalvo  fcutagio  quum  currit  £«f  abfque  homagio 
far  fidelitate^  he  (hould  not  have  homage,  though  it  be  incident 
to  the  efcuage ;  per  Herlc,  Wilby,  Bows,  and  Mutf.  but  feveral 
c  contra.     And  if  lord  grants  for  hin)  and  his  heirs  to  the  tenant 

T  4  and 
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afidliii  heirs,  that  they  fhall  never  hare  ward  nor  marriage,  the 
heir  (hall  rcbutt  the  lord  in  aflSfc  by  this  deed  to  claim  ward  ; 
qUod  adjudicatur  for  law,  per  Hcrle.  Br.  Tenures,  pL  87. 
cites  19  E.  I.  and  Fitzh.  Avowry,  224. 

2,  If  there  be  lord  and  tenant,  albeit  xSxt  Ittrd  nnfirms  the  eftaU^ 
nvhich  the  tenant  has  in  the  tenements,  yet  the  fcigniory  remain^ 
entire  to  the  lord  as  before.     Litt.  f.  535. 
Bwaufe  3-  If  there  be  lord  Ohd  tenant ^  which  tenant  holds  hj  fealty  and 

*^^lJ'  ^"  ^^•^*  ^^^»  '^  ^^  ^^^  ^y  ^^^       '^  confirms  the  eftate  or  the  tenant 

th7ior<r^ "  /d  hold  by  lid.  or  by  ^  penny ^  or  by  a  halfjpenny,  in  this  cafe  the 

ard  his  te-  tenant  is  difchargCQ  of  all  the  other  ferviccs,  and  fliall  render  no- 

nantj  butif  ^j^j^g  ^^  ^j^^  Iq^j  Jj^^  ^^at  which  Is  comprizcd  in  the  fame  confir* 

tber^be  P  ^  .  .     r^        a 

i,rr    njnf,     matlOH.       JLltt.  1.  538. 

an^  t-.nantf 

tl.v  l^id  caiiBOt  confirm  the  eftate  of  xht  tfenant  to  boM  of  Isliii  by  lefs  fenrices;  but  it  it  rcSdf  becnfe 
there  I»  no  privity  bccw^Len  them,  and  a  confirmation  cannot  make  fuch  an  alteration  of  tenures.  Co* 
Litt.  ".cc.  ii—  £t't  where  there  il  lord,  mefne,  and  tenant,  and  the  ford  confirms  the  efiate  of  the  wujut 
to  hold  hy  lets  imicet,  this  \%  good  5  for  he  is  tenant  in  pofleHion  of  the  roefnalty,  and  there  it  no  other 
pc  flefiion.  Cr.  Confirmation,  pi.  8.  cites  14  H.  4.  37—  And  as  theie  is  required  t  privity  when  the 
lord  abridges  the  fci vices  cf  his  tenant  by  confirmation,  fo  muft  there  be  alfo  when  he  abridges  them  bj 
relcafe.  And  therrfDir  the  lord  paramount  cannot  releafe  to  the  tenant  paravail,  faving  to  him  part  of 
his  f^rvices  \  but  the  iavlng  in  that  cafe  is  void.     Co.  Litt.  305.  b* 

•  At  long  4.  If  there  be  /en/,  mefne^  and  tenant j  and  the  tenant  is  an  atict 
* f*^*  ^h'd  ^^^  ^^^  ^'  ^^  mefne  by  certain  fervices  yearly^  the  which  hat  no 
c<  nttnues,  it  caufe  to  have  acquittance  againii  his  mebe  for  to  bring  a  writ  of 
cannot  by  mefne,  &c.  if  the  n^efne  confiriHs  the  eftate  of  the  abbot  in  the 
the  loid's  Jand,  to.  bold  to  him  and  his  Jvcceffors  in  frankahnmgney  &c.  this 
tion  be  '  confirmation  is  good,  and  tli^  abbot  hojds  of  the  mefne  in  frank* 
charged  almoignc,  becaufe  m  *  nev)  fervice  is  referveds  for  all  the  iervices 
'^'wfttvice.  fpccially  (pecificd  be  extinft,  and  no  rent  is  referred  to  the  mefne, 
Co.  Litt.  *  but  the  abbot  (hall  hold  the  land  of  him  as  before  the  confirm 
305.  a.        mation  \  for  he  that  holds  in  frankalmoigne  ought  to  do  no  bodily 

[  246  ]  fervice  (  fo  that  by  fuch  confirmation  the  mefne  fball  not  referu0  any 
nexv  fervice,  but  that  the  land  (ball  be  holden  of  him  as  it  was 
before ;  and  in  this  cafe  the  abbot  fliall  have  a  writ  of  mefne, 
if  he  be  diftraincd  in  his  default,  by  force  of  the  faid  confir* 
mation,  where  percafe  he  might  not  have  fuch  a  writ  before. 
Litt.  f.  S40.  .  " 
And  tegn-  S*  "^  ^^^  Cannot  abridge  a  f  rent-charge  or  common  of  pafiure  by 
lariy  where     a  confiimation ;  but  a  rtf«/^rw^,  in  refpcft  of  the  privity  be- 

•  ccnfima-    ^^e^n  the  lord  and  the  tenant,  may  be  abridged  by  a  confir* 

ttondoes  .  in      t '^^       ^-  .  '  o  / 

ab.idgc  fcr.   mauon.    Co.  l^itt,  305,  a. 

Vices,   there 

ougbt  to  be  privity.     Co.  Litt.  305.  b. 

•f  hut  a  man  may  releafe  fart  of  bis .  tat-thargt  or  ctmrnon,  Ac.    Co.  Litt.  305* 

6.  A  tenure  may' be  abridged  bj  a  confirmation.    Co.  litt. 
305.  *, 
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Cl.    nSFORE  tie  time  of  H.  t.  the  king  and  other  lords  u/ed  tjn  word 

■^  n>  mate  the  heirs  of  their  dead  tenants  to  redeem  their  J^'fo'^^ 
land.  Janus  Anglonim,  79*3  ^  cot  authon 

Cir»aiid0i«« 
diis  realon,  ^ttf  b^treHtss  fuajaetntfiui  per  aitteeefforis  dec^ffuMf  ntevatmr  h  mdmt  hm'tdum^  $f  prop* 
tarfaSmm  rdemstrnttm  fackndM  mt  ab  b4eredt  qiuf£m  frstJUtkf  fiut  dicitur  reltvium.  And  in  DomdL . 
day  it  U  caUed  releramentam  &  lekrido.    Co.  Litt.  76.  a. See  Ld.  Coke^a  Copyhotdcr>  36.  £  %^% 

fa.  But  H.  I.  abrogated  this  evil  cuftom,  and  ordained  [that] 
the  heirs  of  the  dead  tenants  of  the  king^  and  of  other  lords^ 
tikvarene  terras  de  donums  fuis^  mn  redimerent*  Janus  Anglo* 
roiDy  79*  &  ii6«  70.3 


What.  ^i^'i 

[3.  Relief  is  a  fro/it  of  the  feigniory.  17  E.  3.  64.  Co.  3. 
Pennant,  66.3 

'  £4-  Relief  is  not  a  /ervice,  but  incident  to  the  fervice.     4  £•  a   -    m  ^ 
Atowry,  200.  by  Scrope.  Co.  3.  Pennantj  6<{«]  Foi.  5x5. 

a  Inft.  95.  S.  P.  ■  It  IS  not  any  fervice,  bat  ajhwr  oftbefervtcip  and  fhall  M  to  tbe  czecacon» 
Oro«  J.  aS.  in  flie  cafe  of  M ackworth  v.  ShJpWard..-«->It  it  only  an  improvtoieat  dFy  or  an  inddcttt  ^ 
the  fctfice*    Ca  Litti  85.  a. 

5.  It  was  fald,  that  rdief  b  only  a  thing  perJonaL  Br.  Relief^ 
pi.  II.  cites  39  H.  6.  33. 

6.  The  paying  a  relief  is  a  putting  the  lord  In  feifih,  and  an 
acknowledging  him  for  his  lord }  fo  as  of  ancient  time,  and  in 
ancient  books,  relief  is  called  Jimplex  feifina.     2  Inft.  134. 

7*  Relief  on  alienation  is  not  properly  a  relief,  thofigh  caiUed  fo 
in  divers  books  ;  but  is  properly  a  fine  for  alienation.  And  this 
may  be  by  tenure,  by  fpecial  refervation,  by  cuftom.  Agreed 
per  tot.  Cur.  Jo.  133.  Trin.  2  Car.  B.  R.  Uungerford  v.  Havi« 
land.  m 


(E.  a)  Relief.    0/  what  Tenure  or  Service  it  is   [  247  J 
to  be  paid.     [And  what  it  is^  pi.  3.     How  much 

to  bepaid^  pL  2,  3,  4.] 

« 

[l.  pr  E,  who  holds  by  petit  ferjeanty^  ihall  not  pay  any  relief. 
^^   2%  E.  I.  Jiatute  of  nvards  and  reliefs.^ 
[2.  He,  who  holds  in  focage^  fliall  not  pay  any  relief,  accord-  Rjiefu  m 
ing  to  the' proper  Bgnification  of  relief.      2S  E.  \.  Jlatute  g/*wf«^« 
wards  and  reliefs.     Ancient  Tenures,  fol.  3.  b.     But  only  Ihall  ^^i^H^l' 
double  his  rent;  for  anciently  always  it  was  put  as  a  badge  of  fecagnqjaoi 

knight  «o^beoe 

10 


447  Cemicfc 

Br.  Te.        kfiiglit  fcmce,  watd,   marriiigei  axid  relief.     Hx^Ston,  liU  a* 

npres,  pi.        fol.  8c.  b.   f.  8.1 
76.  citea  ■'  •■ 

X3  R.  2.  and  Fiixh.  Avowry*  89. 

The  heir  in       [  j.  But  of  late  time  the  doubling  of  the  rent  by  tenant  in  fo-. 

SwiWe  this  ^  ^*8^»  ^^^^  ^*  *°  ^*y»  ^^  P^y*^^  of  fo  niuch  as  his  tent  is  by  one 

lencj  ifter  year  over  the  rent,  is  called  relief.     Litt.  28.  f.  \i6.  Doftor  Stu- 

thedoth  dent,  14.  b.  31  Aff.   15.     Brad.  lib.*2.  foU  85.  b.  f.  8*  it  is 

Sber  id  Called  quadam  pToftatio  ab  hdrede  propter  dominium  faT  dominii  recog* 

•mmeof  nitionem.     Ancient  Tenures,  3.  b.  fays,  that  he  fliall  double  the 

fdief.    Br.  rent.     13  E.  2.  Avowry,  89.  20  £.  3.  Avowry,   131.  Britten, 

rifcUes**  fol.  1 7  8.  (hall  give  this  in  acknowledgment  of  the  feiffnory.  Kello- 

Vet.  N.  B.  way,  incerti  temporis,  136.] 

tit.^Ra- 

vi/hment  de  Gtrd  ^  and  tius  appears  tit.  Socage  in  the  Old  Tenttiet,  that  the  hdr  in  Ibaqc  Audi  aoC 

pay  relict^  but  ihail  double  bis  rent  in  name  of  relief* 

r 

If  a  man  [4,  If  tenant  holds  of  the  lord  by  fealty,  and  to  pay  los^rent 

f^tdht^  «vry  2  or  2  years,  tliough  it  be  not  any  annual  rent,  yet  he  fliall 
.  the  ftatttte     pay  10/.  for  relief     Co.  Litt.  91.] 

*of  quia 

empcores  terraniaiy  tohdU  iy  i%  d»  and  ftaltj  fw  ettfervUtt^  aSiotUf  and  dtwum^s  ^  yet  ha  ftould  pay 
relief;  for  this  is  incident  to  the  tenure;  per  Skrene,  ad  quod  non  fuit  refponfum.     Br.  Relief,  pU- 
30.  cites  14  H.  4.  8.*— 1 — Br.  Incidents^  pi.  21.  cites  S.  C*  per  Skxcae ;  but  Hank,  contra,  there- 
foK  qoKre  inde. 

Where  the  tenure  is  by  ftaltj  onlj^  thera  ia  no  nlkf  due ;  for  all  other  kxnou  txioqt  fealty  an 
icvcrable.    Co.  Litt.  93.  a. 

Be.  Reiicfy        [^.  A  fee  farmer  (hall  not  pav  any  relief;  for  the  rent  is  in- 

vi^  xin  *  ^^"dcd  the  very  value  of  the  lancl,  or  the  4th  part  of  it  at  leaft. 

S,  C-  45  E.  3*  15.  Ancient  Tenures,  fo.  4.  b.  becaufe  he  ought  not  to 

Ibid.  pi.  8.  do  Other  thing,  but  fo  as  is  contained  in  the  feoffinent.    Britt* 

V^J^i^n  fo.  61.  Dubiutur  Brafton,  lib.  2.  fol.  86.  f.  9.] 

3.  15'  *^*  ^« 

per  Finch.*«^i?j/f  if  the  annual  valne  he  ahrtdged  by  ex^refs  reddendo,  there  the  grantee  of  the  fce-farai 

tkaSi  pay  relief.    Mo.  x6S.  pi.  301.  in  the  cafe  of  Saffron  Walden. 

[6.  He  who  holds  in  frankalmoigne  {hall  not  pay  any  relief. 
Britt.  fo.  61.] 

[7.]  [10.  Of  corporal  fervice,  or  labour^  or  work  of  the  tenant, 
no  relief  is  due.  Co.  Litt.  9 1.  b.] 
Jfcrfif  the  [8.]  [11.  As  if  the  tenant  in  focage  holds  by  fervice  of  attend- 
'«*J*f  ^  ?  ''"^  "^^  ^^  ^^^  ^'  Chriftmas,  he  fliall  not  double  this  corporal  fer- 
WtfT  die"  vice  for  relief.  Co.  Litt.  91.  b.  It  feems  becaufe  it  is  impofEble 
feaft  of  to  do  this  fervice  douI>le,  being  to  be  dpne  by  his  own  perfon  at 
Cbri^mm,     qjj^  j^^d  the  fame  time.1 

•rtOM  J 

SOI.  there  the  relief  muft  be  10s.  becaufe  the  other  cannot  be  doubled,  &  fie  de  fimilibos.    Co. Litt. 

9t.  a.         . 

[  ^48  ]  [9-]  [  1 2.  But  if  a  man  holds  in  focage  by  fervice  to  do  certmn 
work^days  at  the  lord's  harveft,  he  fliall  double  this  corporal  fervice 
for  his  relief,  becaufe  the  particular  time  of  diing  it  is  not  prefcrib-^ 
ed,  but  only  to  be  done  in  the  harveft ;  the  Vhich  may  be  done 
by  his  own  perfon,  or  may  be  done  by  the  labour  of  any  other 

man. 


' 


niBUi.  Autttmn  Vacation,  i  i  Can  So  held  by  Matter  Heibert, 
reader  of  the  Inner-Temple.    Contra,  Co.  Litt.  91.  b.] 

[10.}  [13.  $0  it  18  when  it  is  to  plow  the  iord*s  land  by  certain 
days,  or  to  work  ahcui  a  hedge  by  certain  days,  or  fuch  like.] 

[11.}  u^^or  nor /ri0r  (hall  not  render  relieJF}  for  they  1/9  not 
come  in  by  defcent.  But  becaufe  the  prior  and  the  covent  granted 
by  their  deed  to  the  lord  to  hold  in  chivalry^  and  to  render  100  s.  far 
relief  at  every  avoidance  of  the  prior,  the  lord  dijlrained^  and 
avowed  for  reliefs  as  upon  his  very  tenant,  and  the  avowry  awarded 
good.  Brooke  fays,  quod  miror !  Br.  Tenures,  pi.  77.  cites 
20  £.  3.  arid  Fitzh.  Avowry,  124. 

ri2.3  belief  3iid  heriot  fervice  are  all  in  one  and  iYktfamey  con^ 
dition,  and  the  fame  law  holds  place  in  all  cafes.  Per  Frowikc 
Ch.  J.  Kelw.  84.  pi.  7.  Pafch.  2i  H?  7.  Anon. 


(F.  a)     Relief.     How  much  {hall  be  paid. 

f  1.  'T*  H  E  relief  of  knights^  and  all  fuperiors,  is  the  4th  part  of 
^    their  revenues.  Co.  9.  Lowe,  124.  b.  Co.  Litt.  6^,  a.  b. 
Co.  7.  Nevill,  33-  b.] 

[2.  An  intire  earldom  (hall  pay  Tool,  for  relief*  Do£l.  Stu- 
dent, 14.  Co.  Litt.  69.  a.  b.  83.  b.  Magna  Charta,  cap.  2« 
Bradon,  lib.  2.  fo.  84.  b.  f.  2.  Co.  7.  Nevil,  33.  b.  Selden^ 
tit.  Honor,  232.] 

*  [3.  An  intire  barony  (hall  pay  100  marks  for  relief.  DoAor 
Student,  14.  Co.  Litt.  69.  a.  b.  83.  b»  Co.  7.  Nbvil,  33.  b. 
Selden,  tit.  Honor,  232.] 

[[4.  A  marquifdomj  which  confifts  of  the  revenue  of  2  baro- 
nies, which  amounts  to  800  marks,  (hall  pay  for    relief   200  

marks.    Co.  9.  Lowe,  124.  *  b.  Co.  Litt.  6$^  a.  b.  83.  Co.  7.  •  fo4.  516,' 
Nevil,  33.  b.  Selden,  tit.  Honor,  232.]  *    -J-,,  ^ 

[5.  A  dukedom,  which  conGfls  of  the  revenue  of  2  earldoms, 
that  is  to  fay  800 1.  a  year,  (hall  pay  200I.  for  relief.  Co.  9. 
Lowe,  124.  b.  Co.  Litt.  69.  a.  b.  83.  b.  Co.  7.  Nevil,  33.  b, 
Selden,  tit.  Honor,  232.] 

f6.  Qusere,  what  relief  the  king  of  the  IJle  rf Man,  or  Waight^ 
(hall  pay.  Co.  Litt.  83.  b.  This  is  not  limited  by  the  ftatute  of 
magna  charta.] 

[7.  An  intire  knighfs  fee  ought  to  pay  iocs.     Do£lor  Stu-  ColLScc 
dent,  14.  Litt.  24.  b.  Co,  9.  Lowe,  124.  b.  Gervalius  dc  Til-  ^^•••^S-fci 
bury,'  fol.  63.  b.  cap.  de  relevio.  Co.  Litt.  69.] 

[%.  And,  pro  rata,  according  to  this  value,  if  it  be lefs.     Litt.  Co.  Utt. 

wtt,  at  fome  hold,  cextaln  by  the  coannoB  kw ;  but  the  relief  of  earii  ind  baront  were  inccrtaia,  and 
therefore  were  called  relevU  nCioJiabilia ;  but  the  ftatute  of  Magna  CbitUy  cap.  i.  liaitt  them  la 
certain^  aod  meaiions  alfo  a  kiiigbt*i  fee. 

X  man  may  hold  hia  land  of  h'.a  lord  by  the  fervkt  of  z  knigbtt  feex^  and  then  the  hdr,  bdflf 
•f  fdU  age  at  the  time  ^  the  death  of  hii  aaceftor,  ihaU  pay  to  hU  lord  10 1,  for  relief.  Ce^ 
Litt.  S4.a« 

[9.  Tenant 


24^  t  HCtnmt: 

s.  c.  at  pi.       [p.  Tenant  by  Inlght  fervice,  iy  a  cufiom^  may  pay  fef  an  ok 
**•  tire  fee  but  2  marks  for  relief.    40  E.  3.  9.] 

L  ^49  J        [lo*  Upon  the  creation  of  a  tenure  any  fum  may  he  referved^  if 
more  or  left  than  the  law  appointa.     31  AS.  15.] 

[i  I.  If  a  man  be  created  an  earl  cf  a  county^  and  that  be  JhaU 
have  the  3^  penny  of  the  prcfits  (f  the  county^  this  15  <dearly  fuch 
earl  as  fhall  pay  looL  for  relief,  widiin  the  ftatute  of  maena 
charta  %  for  this  was  the  ancient  uTe  of  creation  of  earls.  See 
Selden's  Titles  of  Honor,  13 1«] 

[i2.  \&o]  )i  a  man  be  created  an  earl  of  a  county,  and  that  he 
Jball  have  pro  tertio  denario  ejufdem  comitatusy  vel pro  nomine  ejufdem 
amitatus  ao/.  or  fuch  fum^  this  is  fuch  earl  as  fliall  pay  100/.  for 
relief^  though  he  has  but  ao/.  value,  which  was  the  body  of  his 
county ;  and  the  relief  is  according  to  the  value  of  400/.  for  the 
relief  is  not  paid  according  to  the  true  value^  but  according  to  the  dig* 
ftttyof  an  earL    See  Selden,  tit.  Honor,  131.] 

[13.  {[Sbj  if  a  man  be  created  an  earl  of  a  county  by  letters 
patents,  et  ulterius  rex  concedit  to  him  20/.  annuity^  ut  honorem 
Is^  dignitatem  pr^Bos  honorijlcentius  fupportare  valeaty  though  this 
is  not  any  part  of  the  body  of  the  earldom,  but  only  an  annuity 
for  the  fupportation  of  his  honour,  yet  he  fhall  pay  looL  for  his 
relief  as  an  earl ;  for  of  late  times  the  creations  of  earls  have  been 
made  in  this  manner.     Contra^  Litt.  83.  b.] 

[14.  [&J.  if  the  king  creates  J.  S.  earl  of  a  county,  and  does 
not  grant  to  him  any  land  or  annuity  for  the  fup{)ortation  of  it,  yet 
heifludl  pay  lopl.  tor  relief,  becaufe  the  relief  is  not  to  be  paid  ac- 
cording, to  the  value  of  the  county,  but  as  earl.  Contra,  Co* 
Litt.  83.  b.] 

[15.  If  the  king  creates  J.  S.  earl  cf  a  vi/l,  or  (f  a  place  vfitMn 
the  county f  yet  he  is  fuch  an  earl  as  (hall  pay  lool.  for  reiief.3 

[16.  If  A*  be  zfeodalearl,  that  is  to  fay,  holds  his  land  as  an 
earl,  and  he  aliens  part  of  the  land  which  is  the  tody  of  the  earU 
dom^  he  (hall  not  pay  loel.  for  a  relief  for  his  earldom  which  re- 
mains ;  but  his  relief  fliall  be  abated  according  to  the  value  of  the 
land  which  is  aliened.  10  H.  5.  in  the  Exchequer,  ex  parte  Reme- 
moratoris,  the  which  intratur  9  H.  5.  Ibidem,  this  is  admitted 
upon  the  pleading,  where  the  earl  of  Devon  pleaded  fuch  plea ; 
and  it  was  adjudged  no  plea,  becaufe  he  does  not  (hew  what 
perfons  had  the  lands  fo  aliened,  by  which  the  king  might  have 
remedy  againft  them  for  their  reliefs.] 

[17.  If  the  king  gives  land  in  fee  abfque  aliquo  inde  reddendo^ 
this  is  a  knight  fervice  in  capite,  becaufe  it  is  the  beft  fervice  ge- 
neral, that  is  to  fay,  efcuage  for  defence  of  the  realm ;  but  be- 
caufe it  is  not  exprefied  in  the  refervation  by  what  pin  of  a  fee 
he  (hall  hold,  and  the  law  cannot  make  it  an  entire  fee,  or  other 
part  of  a  itCy  according  to  the  value,  it  feems  that  he  (hall  pay 
the  value  of  the  land  by  a  year,  according  to  a  grand ferjeanty. 
Autumnal  Reading,  1635.  held  fo  by  Maiter&erbert^reader  of  the 
Jnner-Tcmple.3  r 

[18.  So 
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(l8«  &it  Id)  If  the  king  gives  land,  and  does  mt  txprefs  any  te»  r*— ^-   ■» 
nwre^  it  fliall  be  a  tenure  be  knight  fervice  in  capite ;  andbccaufc    ^^^'  5':* 
it  cannot  be  made  certain  any  way  by  what  part  of  a  knight's  fee    -    •      ' 
he  (hall  hold  it,  it  feems  he  fliall  pay  for  relief  the  value  of  the 
land  by  a  year,  having  ccfemblance  to  a  grand  ferjeanty ;  for  re- 
lief is  out  of  the  ftatute  of  Magna  Charta,  c.  there  being 
no  certain  knight's  fee,  and  then  ought  to  be  reforted  to  as  waa 
before  the  faid  ftatute.] 

[19.  De  ferjeantm  vero  nihil  certum  exprimitur,  quid  vel 
quantum  dare  debeant  hxredes  &  ideo,  juxta  voluntatem  domino^ 
Tum  domnis  fatufaciant  pro  relevioy  dum  iamen  tpfi  domini  rathnem, 
vel  menfaram  fton  excfdant.  BraAon,  lib.  2.  fol.  84.  b.  f.  7. 
Gervafe  of  Tilbury,  fol.  63-  b.  cap.  de  Relevlo  dc  Baronie.  For  r  ^rb  1 
grand  ferjeanty  the  value  of  the  land  for  a  year  fliall  be  paid  for 
relief.  •  11  H.  4.  72.  b.  by  Cockain,  Litt.  35.  The  value  •  Br.  R«. 
(over  the  charges  and  reprizes).]  *».efi  p^-*- 

cites  S«  C« 
per  Cokaia  Ch.  B.  ad  quod  oon  fuit  xcfpooiiuD.— Br.  Teiiure,  pi.  i^.cket  S.  C*  aGcordrnflf. 

[20.  In  divers  provinces  By  tie  feudal  law  there  ufed,  the 
tent  of  a  year  of  the  feud  fliall  be  given  to  the  lord  for  relief ; 
.and  in  other  provinces  in  other  manner  relief  is  ^ iven«     Contii 
Methodus,  47*] 

[21*  By  the  lanv  of  England  the  tenant  (in  focage)  ought 
to  double  the  rent  for  relief,  tha^  is,  he  ought  to  pay  for  re-* 
lief  fo  much  as  the  rent  is  by  the  year^  and  ought  to  pay  his  rent 
alfon  \6  H.  7.  4.  b.  DoAor  and  Student,  14.  b*  28  E.  3. 
Statute  of  Vfards  and  relief.  Bra&on,  lib.  2.  fol.  85.  bu  f.  8« 
Litt.  fo.  28.  f.  126.  Though  the  rent  be  payable  at  ^  or  ^  terms 
rf  the  year.     KelL  inceiti  temporis,  136.  4  E.  2.  Avovnry,  200.] 

[22.  Tenant  by  kaight  fervice  by  a  cufiom^  may  pay  for  an  ^•^*  •*'^ 
entire  fee  but  2  marks  for  relief.     40  E.  3.  p.]  ^ 

23.  It  was  agreed,  and  not  denied,  that  where  a  lord  avows 
for  IOCS,  relief,  where  by  cuftom  of  the  country,  or  other- 
^fe,  he  ought  to  have  but  13$.  4d.  there,  if  tne  lord  has 
judgment  to  have  return  for  iocs,  the  tenancy  fliall  be 
chaorged  with  iocs,  for  relief  for  ever.  Br.  Eftoppel,  pi.  25. 
cites  40  E.  3.  9. 


(G.  a)     Relief.     Who  Jball pay. 

£1*     T7^  ^^^  ought  to  be  in  nvardf  if  he  had  been  tvithin  age  at  Iftheking'i 

•     -'^  the  death  of  his  ancefor,  fliall  pay  relief,  if  he  be  of  ^^ 
full  age  at  his  death.     1 7  E«  3.  64.]  dies,  hu 

hdr  of  fttU 
SfBy  the  bctr  Aail  foe  priner  feifin,  and  ihtU  pay  iiis  relief.  Coiitra  of  heir  within  age,  and  in 
wa4  of  the  king,  and  faci  Hrcry,  he  ihall  not  pay  relief.  And  the  heir  in  fodige,  tenant  of  the  king 
ilk  cbhralry,  flail  payielief,  ^d  thofe  ihall  find  furety  for  their  relief  upon  the  fuiog  out  of  the  primer 
tffitttf  Br.  Relief,  pi.  la.Wet  F.  K.  B.  154.  And  fays,  fee  ibidem,  26a.  That  where  the  tenant 
of  the  king  10  chiralry  hat  miie  two  daughters,  and  dies,  the  one  of  full  age,  the  other  within  age* 
^e  elddfc  £all  foe  liYerj  for  her  moiety,  and  ihall  pay  relief  for  her  moiety,  end  the  other  fbali  be  la 

[a.  If 
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^(^•■)  [2.  if  the   tenrifit  be  dijjeifedy  and  dies,  bis  heir  of  futl  age^ 

^  7*  he  (hall  pay  relief;  for  he  ought  to  be  in  ward  if  he  had  been 

within  age.     17  E.  3.  64-] 

3.  Two  coparceners ;  one  dies,  her  heir  of  full  age ;  (he  fliaH 
not  pay  a  relief;  for  if  (he  fliould  pay  any  at  all,  (he  (hall 
pay  but  the  moiety,  and  that  (he  cannot  do;  for  a  relief 
cannot  be  apportioned,  for  coparceners  are  but  one  tenant  to 
the  lord.     3  Le.  13.  pi.  30.  Mich.  8  Eliz.  C.  B.  Anon. 

[  251  ]  (H.  a)     Who,     In  reJ^eEl  of  EJlate. 

•  Br.  Re-    [i.     jf  Purchafer  (hall  hot  pay  relief,  but  only  he  who  coraes  ii| 

licf^pUA.  -^   by  defcent.     •  40  E.  3.  9.  11  H.  4*  74.  b.  17  £•  3* 

«t»S.C.     g^    i^j 

Ifthe/r-   '       [2.  If   the  tenant  at  common  law  had   aliened  in  fee  to  his 
tr'h^f^'^'  ^^  fi^  ^^  ^^^^  the  fm  being  of  full  age,  he  (hall   not  pay 
f^rtnt^    relief;  becaufe  he  was  in  by  purchafe.     Brafton,  lib.  2.  fol.  85* 
€tXtupM  wd  17  £•  3.  64.] 
^^Kn        [3-  If  the   tenant  enfeoffs  his  eldeft  An  and  dies,  the  /on  being 

sge/iu^*  9f  fi*^  ^M^9  ^^  ^^^  P^7  '^^  though  he  be  in  by  purchafe, 
qoeftion  in  becaufc  he  ought  to  be  in  ward,  if  he  had  been  within  age, 
oar  book*,    ^    ^y^  ftatutc  of  Marlborough   (and  it  feems  relief  is  withia 

whether  he/  ./••  i.»i-'^.i.i\  t?  ^ 

ihaiihave  the  equity  of  It,  or  otherwife  it  cannot  be  law).  17  £.3.  63. 
reUefdther  b.   64.    7  E«   3.    Relief «   II.    Nevcrthelefs  Fitzhorbert  fays« 

or  by  the  ftatute  of  Maribridge,  cap.  6.  But  now  the  ftatute  of  13  EL'z.  cap.  5.  bai  cleared  that  qoef- 
tSon,  and  that  the  lord  ihall  have  relief  wb«Ee  the  conveyance  is  nude  to  any  peribn  by  coUoliony  &c. 
Co.  Jict.  S4.  a. 

[4.  If   the  tenant  aliens  in  fee,  and  dies  before  notice  of  the 
feoffment  to  the  lord,  his  heir  tf  full  age,  no  relief  (hall   be 
paid,  becaufe  the  heir  is  not  ms  tenant;    for, the  privity  ^ 
the  avowry  is  determined  by  the  death  of  the  alienor,  for  the 
heir  (hall  not  be  in  ward.    Dubitatur,  1 7  E.  3*  64.] 
fm  — ^,  1.^       [  j.  If  a  feme  pays  reliefs  and  after  takes  baron,   and  has  iffue 
t  Fol.  518.  ij  ijifn  and  then  f  dies,  the  baron  (hall  not  pay  new   relief^ 
''^  ~'~  -'  tiecaufe  he  does  not  fucceed  as  heir,  Braflon,  Kb.  2.  fol.  84  • 
b.  f.  7.] 
ro  a^        i^^*  ^  ^^^  ^^'^  ^  P^7  relief  being  of  full  age,  but  where^ 
piTL^See   if  he  had  been  within  age,  he  fhould  be  in  ward,  and  e  converfo^ 
(I.  a)  pi.  7^  26  //.  8.  6.  by  Knightley  faid  to  be  a  ground.] 

f7.  A  purchafer  (hall  not  pay  the  relief.     26  E.  3.  71.   li, 
Bra^^on,  lib.    2.   fol.  84.  b.  f.  3.      But  only  he  who  comes  in^ 
by  defcttit.     Britten,  fol.  1 77.  b.] 

[8.    But^    hj  the  citftom  in    Com  wall,   the  purchafer  Ihall 
pay  it.     14  H.  4.  5.  b.] 
S.  P.  Bnt  tp-  A   corporation   aggregate  fhall   not  pjw  relief,  for  it  is   a 

^'^^l^'      perpetual  corporation.     Co.  Litt.  70.  b.] 

't9$n»€f*  ^MT  the  lands  to  any  natural  man  and  bis  bdrsf  now  rvlief,  tee,  agd  other  Incidents  thereunto  It 
due.    And  yet  this  pofllblbiy  w?.s  rcmota  potcntU^  but  the  rcafoo  isj  ccflanu  satioBC  kgia  ccffit  if€i.>% 

id4 


Cenutc.  «5»   • 

«ia  die  letfoB  of  the  immunity  wtt  in  rcfpca  of  the  body  politic,  which  by  the  conveyance  ever  ccafci. 
Co*  Litt.  yo.  b.     ■       9ni  iays^  it  is  tbe  ikme  of  an  sbhot  and  I  Is  Jucceffurs.     Ibid. 

[lo*  An  abbot  or  prior  who  is  in  by  fuccejfton  (hall  not  pay  ,*J*.)^*; 
relief.  20  E.  3.  Relief,  8.  and  Avowry,  124.  30  E.  3.  Relief,  9.  ^^f^/,s!  c. 
•  3  H.  4,   2.     Becaufe  the  corporation  never  dies.     3  E.   3.  Every  ^/^ 

Relief.  9.  Co.  Litt.  990        ^  „  o«         i^^'^°- 

[11.  But  by  f  frejcriptlon  they  may  pay-     3  H.  4.  2.  8  K.  2.   ro«y,and 

Ittnere  Cancii,  title  Relief,  14.    Admitted  by  iDue.     17  E..3.  5.  Aat  barony 
b.  Co.  Litt.  99.]  IL  king  in 

MfitBy  aai  yet  tbe  king  ctn  have  neither  wifdflilp  or  lelief.    Co.  Litt.  70.  b.  %  Inft.  7.  S.  'P.— 

And  yet  the  focceflbr  of  a  bifliop  or  abbot  may  pay  relief  by  prtfcriptm  or  grant,     Co.  Lite  84.  a. 

No  relief  if  doe  upm  Jucc^pw  unlefs  it  be  by  fpecial  refervation  in  point  of  tenare,  or  by  caftom 
■lib;  agreed  per  tot.  Cor.  Jo.  133.  Trin.  ft  Car.  B.  R.  Hungcrford  v.  HavilanJ. 

f  S.  P.  perThim.  Ch.  J.  But  not  by  the  common  law  by  the  tenure.  Br.  Relief^  pi.  9.  cites 
I  H.  4*  a.».        See  the  note  on  pL  9. 

'^12.  If  a  tenant  gives  the  land  to  his  fin  and  his  fitne  in  tail^    [  252  ] 
euid  £es,  by  which  the  reverSon  defcends  upon  the  fin,  though  he 
has  the  eftate  tail  by  purchaje,  yet  he  (hall  pay  relief  for  the  re« 
verfion  defcendcd.     26  E.  3-  71.  b.  faid  to  bic  adjudged  by  ail 
the  counfeL] 

[13.  But  if  the  tenant  aliens  in  fee  upon  condition  to  leafi  to  him^  But  where 
filffor  lifrf  the  remainder  to  his  fin  in  tail,  the  remainder  to  his  ^'P^  *^'^ 
9wn  right  heirs,  and  it  is  performed,  and  after  he  dies,  his  f9n  fil'Crfir 
fliall  not  pay  relief  for  the  remainder  defcendcd,  becaufe  he  has  Hf**  tht  r«. 
the  taU  by  purchafe.     26  E.  3.  71.  b.  Dubitatur.]  S^'^'* 

fm  hi  taHf  die  rtmaimdtr  to  the  right  hdn  of  tbe  father ^  and  the  father  diedj  and  after  the  Jou  diti 
4oithomt  iffinf  and  the  jomngtfi  Jon  entered '^  he  was  adjudged  to  pay  relief  as  heir  oS  his  ei<Kft  bro- 
ther, ana  not  to  be  parcha£r  by  the  name  of  the  right  heir  of  the  father.    Br.  Eftoppcl,  pi.  95.  citea 

Xi\.  An  heir  female  {hall  pay  relief  as  well  as  the  heir  male» 
DoAor  and  Student,  14.  b.] 

£15.  If  land  defcends  to  an  infant  it  being  held  in  focage,  he 
fliall  pay  relief.    l)o£lor  and  Student,  14.  b.j 

16.  Grandfather  J  father,  and  fin,  the  grandfather  held  by  re^ 
lief  and  J&ed,  the  father  entered  and  enfeoffed  his  fon  and  tUes : 
tnere  the  lord  may  diftrain  the  fih  for  the  relief  of  his  grandfather 
before  he  accepts  him  for  his  tenant,  and  (hall  make  avowry 
for  the  fame  relief  •,  contra  if  he  firfi  accepts  the  feoffee  for  his 
tenant ;  for  upon  an  alienation  the  lord  is  not  bound  to  change 
his  avowry  before  he  be  fatisfied  of  the  arrears  due  before} 
and  here  the  fon  is  purchafer,  but  if  he  was  in  as  heir  and 
not  as  purchafer  it  had  been  otherwife.  Br.  Relief,  pU  7.  cites 
4  E.  3.  22. 

^     17.  If  a  man   ht  feifed  e/*  certain  lands  which  is  holden   in 

^Jocage,  and   makes  a  feoffment   in  fee  to   his  ovj??   ufe^ .  and  dies 

feifed  of  the  ufe,  f  his  ^ heir  of  the  age  of  14  years  or  more,) 

and  no   will  by  him  ^jdec/aredy  the  lord  fhall  have  relief  of  the 

heir  J   and  thb  by  ••the   ftatute  of    19  H.  7.    cap.    15.    Litt, 

£  ;«.  Relief 


85*  Ctnure* 

1 8.  Relief  is  not  due  to  the  lord^  but  only  from  his  verf 
tenant  in  fee  fimple.  Per  Frowikc  Ch.  J.  Kclw*  82.  pi.  2. 
Fafoh*  21  H*  7*  Anon. 

(L  a)     Relief.     I'd  whom  it  (hall  be  paid. 

?-^*F°\  [l-  yF  the  king  has  the  wardjbip  of  land  held  by  others,  bj 
l^aufe  the  r^/j/^/j  2r  ^'J"  prerogattvey  yet  the  heir  at   full  age   fliall 

Ming  bad  t be  pay  relief  /^  ^tvr^  of  the  common  lords*  *  24  E.  3.  24.  b, 
M^frS  "^  ^^  ^-  ^-  ^-  Brafton,  lib.  2.  fol.  85.  f.  7.  39  E.  3.  tit.  Relief,  i. 

knis%  bU     13  H.  7.  15.   Co.Litt.  83.  b.] 

frtrogct'foty 

and  the  lord  upon  every  defcent  ought  to  have  either  ward/hip  or  relief. 

*  S.  P.  And  per  Hilliar,  the  other  lords  fliall  fue  to  the  king  by  petition,  tnd  fhall  hare  tZiar  reott 
alfo*  Brooke  fayt,  quaere inde ;  for  it  feeaisthat  their  feignioriet  are  exttn£l.  But  fee  now  the  ftatute 
thereof,  2  £•  6«  S.  Br.  Relief,  pi.  4.  cites  S.  C. 

S.  P.  But  the  kingii  or  this  lord  who  bad  the  ward,  ihall  not  have  relief  atfo.     But  where  a  man 
'   iolilt  of  Jeverai  cemm9n  p^rfont  ftveral  Undt  In  chivalry  y  and  the  oae  has  the  %oard  touhu  age  byprioritj^ 
snd  die  otben  have  tbe  tvard  9/  the  land  held  of  them^  the  e  none  fliall  have  relief;  for  every  l<»d  has 
the  ward  of  land  held  of  bim.     Br.  Relief,  pi.  13.  cites  Vet.  N.  B.  UU  Raviihment  de  Card. 

See  the  note       [2,  If  an  infant  be  in  nvard  to  J  S.  his  guardian  in  chivalry^ 
•»  ?"•  7*       he  Jball  not  pay  relief  to  him  at  his  full  age.^ 
£  253  ]        [3.  With  this  accords  the  law  of  Scotland*    Skene,  Regiam 
Majeftatem,  68.] 

[4,  If  there  be  lord^  mefnej  and  tenant^  and  the  tenant  aUens^ 
the  mefne  (hall  not  have  the  relief.     14  H.  4.  5.  b.} 
Ifa  tSo.  in      .[<^.  But  by  the  cuflrnn  in  Glouccfter,  the  lord  fliall  hare  the  re- 
^ron*^^    lief  upon  alienation  of  the  tenant.     14  H.  4.  5.  b.] 
'Walden.  [6.  If  the  tenant  diesy  his  heir  within  age,  and  ihe  brd  wtuves 

the  wardy  and  takes  him  to  his  feignioryy  in  this  cafe  the  lord 
fliall  not  have  relief  at  his  full  age^  becaufe  he  might  have^ 
had  the  ward  of  the  body  and  land.     Co^  Litt.  83.  b.] 
^^(O-  •)         [7.  If  the  tenant  be  dijfeifcdy  and  the  diffeifor  dies  feifed,  and 
^*'  after  the  tenant  dies,  his  heir  within  age,  and  after  at  fiill  ap 

he  recovers  the  land  of  the  heir  of  the   difTeifor,  he  fliall   pay 
_  relief  i  becaufe  he  could  not  be  in  ward  f  till   the   recovery, 

iT -.'",_'  becaufe    of  the    defcent    to    die  heir  of   the    diiTeifor.     Co. 

I!ti2:  Litt.  83.  b.] 

And  though 

Sn  this  cafe  ^  tenant  held -two  naanon,  and  died  fe'fcd  of  one,  and  the  lord  feifed  -the 
hody  and  lands  of  that  manor,  yet  after  recovery  of  the  other  manor  by  the  heir  at  full  age,  the  heir 
ftottld  pay  relief  for  that  manor ;  and  fo  the  fame  loid  of  the  heir  of  the  fame  tenant  (ball  have  bodi 
ivavdflup  during  hit  minority*  and  relief  at  his  full  age.    Co.  Litt.  83%  b. 

8.  Tenant  for  life  fliould  have  relief,  &c.     2  Inft.  234- 

9.  Relief^  not  any  fervice,  ^t  a  flower  of  the  fervice^  and 
fliall  gp  to  tST  executor.  Arg.  Crb.  J».a8*  pi.  4.  Pafch.  %  JaCt* 
B.  KAsk  cafe  of  Mac^worth  v.  ShipwaM. 
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(K.a)    ReUcf*   What  Thing  Ihall  be  paid* 

[i.  f  I^  tenant  in  focage  holds  to  pay  a  pmr  ofgihfpurs^  or 
'  5/.  in  moneys  at  the  feafi  of  Eafier^  it  is  in  the  eleBUn 
of  the  tenant  to  pay  which  of  them  he  will  for  relief}  but 
if  he  does  not  pay  when  he  ought^  the  lord  may  diftrain  for 
which  of  them  he  pleafe.    Co.  Litt.  90.  upon  f.  126.] 

[2.  [Buf]  if  the  tenant  in  focage  be  to  attend  upon  Ins  bri 
at  Cbrtfitnafii  or  to  piy  I  ox.  there  the  relief  oueht  to  be  to/, 
becaufe  the  other  cannot  be  doubled^  Co.  Xiitt»  9!,  upon 
f.  latffj 

(L,  a)     Relief.    M  what  Time  it  Ihall  be  paid. 

« 

[u  F  F  tenant  in  Jicage  dieSf  iis  heir  within  age^  he  ihall  pay  Br.-  Te» 
-*  relief  immediaieiy,  as  well  as  if  he  had  been  of  full  age.  ■*""»  «**• 
31  A£  15.  by  Tank.]  ITcT^ 

[2.  But  if  tenant  hy  knight /ervice  dies,  his  heirs  within  agCj 
he  ihall  not  pay  relief  before  niU  age.     31  Xd".  15.  Admitted.] 

[3.  After  the  death  of  the  tenant  in  focage,  relief  is  due 
immediatelv  of  what  age  foever  the  heir  be,  though  he  be 
not  paft  the  age  of  14,  becaufe  fuch  lord  cannot  have  the 
Ward  of  the  body,  nor  of  the  land  of  the  heir.  Litt.  f.  lay. 
Co.  Litt.  91.  whene  it  is  faid  that  the  faid  words  in  Litt»  (fo 
that  he  be  pail  the  age  of  14  years)  are  not  any  part  of  Lit« 
tlctOHi  but  added  after  thereto.] 

[4.  If  the  tenant  in  focage  dies  before  the  rent-^day,  yet  the    f  ^ca  1 
heir  ought  to  pay  the  relief  prtfently  before  the  rent-day  comes* 
i(J  H.  7.  4.  b.  Littleton,  f.  127. J 

[5.  Properly  this  ought  to  be  paid  h^ore  the  homage  or  any  other  See  (M.  aj 
fervice  Jhall  be  received*     17  E.  3.  64.]  ^  »• 

[6.  After  receipt  of  homage ,  a  man  ihall  not  avow  for  relief.  SeeCM.g} 
15  E*  3.  Relief,  5.  16  E.  3.  Relief,  10.]  pl«  >• 

[7.  If  the  tenant  in  focage  holds  by  fealty  and  10/.  or  a  pair  of 
gilt  fpurs^  if  the  heir  be  not  fo  fooH  as  conveniently  he  may,  all 
circunidances  confidered,  after  the  death  of  his  anceftor  ready 
upon  the  land  to  pay  his  relief  the  lord  may  diftrain  for  which  of 
them  he  will  \  for  upon  default  of  the  tenant,  the  eleBion  is  giveu 
to  the  lord.     Co.  Litt.  91.  J 

[8.  If  the  tenant  in  focage  holds  by  a  bufbel  ff  wheat,  he 
ought  to  pay  it  for  relief  pr^i^w  after  the  clenih  of  Ms  anceftor, 
and  the  lord  is  not  bound  4|M:<«vry  tiJl  harvefl ;  for  thi:.- 19  4>  be 
had  at  all  times  of  the  year.     Co.  Litt.  91.  b.  92.] 

[9.  But  if  the  tenaOT  holds  hy  a  rcfe^  cr  a  bufhel  of  mfes  to  be 
paid  at  Midfummer,  hcSs  not  bound  to  pay  it  for  rel»tf  -iAer  the 
death  of  his  anceftor  till  the  time  of  the  year  com<^.-  fo'  the 
growth  of  them  \  for  the  law  dors  net  compel  him  to  do  *mpof- 
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Cble  thitlgs,  nor  to  pteferve  them  by  art  to  other  time  than  na- 
ture has  ordained  them.  Co.  Litt.  92.] 
r-  "^-  >  fio.  But  if  tenant  holds  to  pay  certain  faffrtmy  he  ought  to  pay 
Z!ll5^j  it  tor  relief  prefently  after  the  death  of  his  anceftor,  before  the 
time  of  growth,  becaufe  it  may  naturally  be  preferred  as  well  as 
corni  and  it  is  to  be  had  at  all  times  of  the  year.     Co.  Litt.  92.] 

1 1.  It  was  held  by  Frowike  and  Kingfmil  for  clear  law,  that  if 
I  make  a  leafe  for  life^  the  remainder  over  in  fee^  and  after  the 
tenant  {qst  life  diesj  yet  the  lord  after  his  death  Jhall  not  have  re* 
liefi  notwithdanding  that  his  tenant  be  changed ;  but  if  he  in  re* 
fhainder  dies  living  the  tenant  for  life^  now  by  his  death  the  right 
of  a  relief  accrues  to  the  lord,  hut  k  iS  not  leviable  during  the  life 
rf"  tenant  for  life,  becaufe  he  is  always  tenant  to  his  avowry, 
but  immediately  after  the  death  of  the  tenant  for  life  the  lord 
may  diftrain  for  relief  due  by  the  death  of  him  in^e  remainder. 
Keilw.  83.  b.  pi.  7.  Pafch.  21  H.  7.  Anon. 

1 2.  If  lord  and  tenant  arc,  and  the  tenant  give/  the  land  in 
tail,  the  remainder  over  in  fee^  and  he  in  the  remainder  diesy  and 
after  the  tenant  in  tail  dies  vnthout  heir  of  his  body,  qu^re  if  the 
lord  fliall  have  relief  by  reafon  of  the  death  of  him  in  the  re- 
mainder, as  well  as  if  this  remainder  had  been  dependent  upon  a 
leafe  for  term  of  life  ?  It  fcems  he  (hall  not.  Kcilw.  84.  a* 
pi.  7.  Anon.  V  And  fays,  fee  like  matter  11  H.  4,  pL  154,  Scire 
Facias* 


(M.  a)     Relief.     JVbat  (hall  be  a  Bar  of  Relief. 

;e  (L.  a)     [»•  T  F  the  lord  accepts  homage  of  his  tenant,  he  fliall  not  have 
.5*6.  •*  relief  of  himfelf  after.     3  E.  2.  Avowry,  190.] 

2-  A  man  gave  in  tail  pro  homagio  isf  fervitio  the  donee  reddendo 
6d.  pro  omnibus  fervitiis,  Et  per  judicium  Cur.  By  this  the 
donee  ihall  be  difcharged  of  homage  and  of  relief ;  but  the  re- 
porter fays  it  is  not  law.  Br.  Tenures,  pi.  76.  cites  I3R.2. 
and  Fitzh.  tit.  Avowry,  89. — But  Brook  fays,  fee  ibidem,  ^^ 
Anno  19  £.  3*  A  man  gave  land  tenendum  by  10/.  pro  omnibus 
r  2  c  c  1  fi^^^^^9  exoBionibuSf  con/uetud^  iff  demand*  and  yet  the  tenant 
was  compelled  to  pay  relief;  for  this  is  incident  as  well  to  chivalry 
astofocage;  quod  no ta  bene.     Br.  Tenures,  pi.  76. 

3.  It  was  laid,  that  anno  18  £.  3.  a  man  avowed  for  relief 
upon  the  heir  in  focage  for  double  the  rent,  the  \it\r  pleaded  feof- 
ment  to  hold  by  fealty  and  i  o/.  pro  omnibus  fervitiis  fe*  demandis^ 
and  yet  judgment  was  againft  the  heir,  and  that  this  fhould  not 
difcharge  the  relief}  for  it  is  not  due  nor  in  efle  till  the  anceftor 
diesr,  and  tl^erefore  was  not  in  efle  to  be  releafed.     Br.  Relief, 
pi.  6.  cites  5  £.  4.  42. 
Mo,  64.3.         ^^  Alienation  of  the  land   by  the  B^ir,  and  acceptance  of  the 
Cro.  eT       rfnt  due  after y  is  no  bar  to  the  lord  of  ^is  relief  due  on  death 
S85.  s.c*  of  the  ancellor.     2  And.  178.  Mich.  4^&  44  Eliz.  Farkham 
v.  Norton. 


See 
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(N*   a)     Relief*     Remedy    for    Recovery    thereof. 

Actions,  &c,  and  Pleadings^ 

t.  TT  was  faid,  that  relief  is  only  a  thing  perfonaly  and  yet 
*  where  there  arc  lord,  mcf'ne,  and  tenant,  and  the  tenant 
is  dlftrained  by  the  lord  for  the  relief  of  the  mefne^  he  (hall .  have 
writ  of  mefne  againfl  the  mefne  to  difcharge  him  thereof.  Bn 
Relief,  pi.  II.  cites  39  H.  6.  31. 

a.  Andy  per  Rolf,  7  H.  6.    13.  if  the  relief  be  due  to  the  •Anth«  | 

lord,  Yi^Jhall  ♦  [not]  have  aBion  of  debt  thereof;  but  if  he  dies,  editions  of  i 

his  t  executors  fhall  have  thereof  action  of  debt  againft  the  te-  ^,Jil^ 
nant;  quod  non  negatur.    Br.  Relief,  pi.  11  •  byieaVmg 

out  the  I 

word  (not).  For  the  Year-book  is  exprefs,  that  the  lord  Ikall  not  hare  writ  of  debt  thereof^  becftuft 
it  is  parcel  of  his  leigniory,  which  is  a  franktenemenr  in  him.     7  H.  6.  13.  pi.  S4. 

The  lord  may  -f*  diftiain,  but  he  <fannt)t  have  debt  for  it;  but  his  executor  or  adminifVrator  may  have 
debty  bat  I  cannot  diftrain  for  it.  Co.  Litt.  83.  a  b.-— >Co.  Litt.  i6a.  b.  S«  P.  becaufe  it  Is  IIO 
imt«  but  a  cafual  improvbment. 

•f*  4  Rep.  49.  b.  clres  7  H.  6.  13.  ai  Afl*.  pi.  52. 

}  Aif.  D.  140.  pi.  37. 

%  Le.  179.  Trim  30  Eliz.  B.  R.  in  Lobi>  Noarii^s  cAsXyfomewere  of  opinion,  that  debt  liesfbf 

rdief ;  for  there  is  a  contr^d  by  feilcy< And  1  Roil.  Rep.  371.  Doderidge  J.  held  clearly,  thac 

debt  lies  for  relief  by  the  ibrd  himfelfj  and  that  fo  ire  aii  the  books  in  the  time  of  £■  i.  throughout 
the  law  almoft,  and  c'res  Fitrh.  tic.  Diftrcis,  in  time  of  £.  f .  And  the  reafoo  is,  becaufe  it  U  not 
a  fervice,  but  a  cafual  profit  and  duty,  by  reafon  of  the  fervice,  though  it  be  in  the  realty. 

I  S.  P.  per  HoltCh.  J.  Show.  36.  TrJn.   rW.  8c  M.  in  cafe  of  SiioTTLXWoaTH  ¥.  Gakiet 
bee  ufe  they  have  iaooth«:r  remedy.  Thity  may  hare  debt  for  it  by  the  common  law.    Co*  Litt. 

162.  b. 

3.  And  Brooke  fays,  fee  32  H.  8.  Ro.  528.  in  C  B#  debt 
was  brought  by  executors  of  the  lord,  of  relief  due  to  the  te- 
ftator.  And  the  defendant  pleaded  in  bar,  and  traverfed  the  te- 
nure, and  fo  to  iflue ;  and  therefore  it  feems  clearly,  that  debt 
lies  for  the  executors.     Br.  Relief,  pi.  li. 

4.  The  ftatute  of  32  H.  8.  of  a'oonvries^  extendi  only  to  rent 
fmt,  or  fenrice,  fo  as  relief  is  not  within  the  purvieu  of  the 
law,  becaufe  it  is  no  fcrvice,  but  a  duty,  by  ireafon  of  the  te- 
nure or  fervice.     2  Inft.  95. 

5.  A.  the  grandfather  died  feifed,  leaving  B.   his   fon  (the  Cro.  E. 

father  of  C.  the  defendant)  at  age.     B.  made  C.  his  executor,  pa^cjf.^l!^" 

and   died.     O.  S.  as  executor  of   an  executor,  brought  debt  £iiz.  b.  r. 


againft  C.  for  relief.     It  was  agreed  by  the  court,  1  ft.  That  an  ^I^  ^^' 
executor  may  have  an  adion  of  debt  for  relief  by  the  common  i^j^lnj. 
law,  without  feaity  32  H.  8.  and  thTut  fej/ln  of  the  fervices  need  s.c.  ad 


tiat  he  alleged^  when  the  executor  brings  $dcbt  for  relief:  otherwife  J"*^8^^/**r 
viben  the  party  htmftlf  avows^     ad,  That  deit  may  he  brought  for  it  jr  Vrfjj'  1 
in  a  foreign  couniyy  and  the  defendant  cannot  plead  lilhil  debet ;     ••     ^     ' 
for  relief  is  made  certain  b?  dCftatute  of  Magiia  Charta,  ^g.  2. 
3dlY,  That  debt  well  lies  4giin/i  an  executor  for  relief ;  the  igi^tor 
cctttd  not  nvage  his  lanv  t^  that,  becaufe  it  is  certain,  and  a  real 
doty.     Alfo  in  the  caf(||of  relief,  there  was  a  real  ctmtraB  in  the 
treation  of  the  tenure.    NPoph.  faid,  that  in  debt,  for  reflief,  the 
plaintiff  tugjift  tc  fbtw  the  tenure  in  fpecial^  and  by  what  par»  of  a 

U  2  knight's 
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knlglit's  fee  the  tenure  is,  that  the  Court  ttiajr  judge  what  U  due 

for  relief.    And  judgment  was  given  for  the  lord  St.  John,  and 

after   eihror  was    brought;    but    the   judgment  was  affirmed. 

Noy,  43*  Oliver  St.  John  n  Bawdrip. 

Per  Whit-        6.  If  relief  be  diie  iv  ienwre^  then  Sfirefs  b  incident;  but  if 

lock  J.        ly  cuftom^   no  diftrefs  hes,  unlefs  efpecial  cuftom  warrants  it- 

s?c.—    i/^'  "33-  Trin.  2  Car.  B.  R.    Hungerford  and  Haviland— — 

Lat.  i^o.     dtes  1 1  Rep.  44.  BuIIen  v.  Godfrey. 

per  Whit- 

lock  J.  S.  p.       ' 

(O.  a)    Tenures  taken  away, 

Mr.  Mados  i.  12  Car.  1.  pNACTS,  That  all  tenures  by  kmgbU  fermce 
Sof'thf'"  ^''^  ^4-/.l-  .  <  the  king,  &  of  any  other  per/on,  and  by 
Exchequer,  hnights  feroice  in  ct^itty  and  by  focage  in  capite  ef  the  iing^  and 
P«43a»433«  the  fruits  -thereof f  Jhall  be  taken  away.  And  all  tenures  of  any 
Silowin  honours^  manors,  lands,  tenements,  or  hereditaments,  held  either 
obfer?adoii«  of  the  king  or  of  any  other  perfon,  Jhall  be  turned  in  free  and 

on  this  fta-    common  focaze* 
cute.    He  •'      ^ 

lays,  it  it  wondtfrfal  to  fee  how  mach  the  notion  of  tenancy  in  capite,  which  is  in  itfdf  plain  and  fim- 
ple,  has  been  otafcured  and  perplexed  by  writers  within  the  memory  of  man.     Tbeie  have  been  eager 
difputts  about  the  tenants  in  capite*     By  what  I  haire  read  of  the  contraverfy,  I  cannot  perceive,  that 
It  wa%  ever  agreed  amongft  the  difputanu,  what  tenancy  in  capite  was  ;  or  that  they  had  a  diilind  no- 
tion of  it*     Thexe  is  one  thing  here  to  be  remembered,  which  may  juftty  feem  ilrange.     J  muft  fpeak 
of  it  with  great  fubmiffion.     It  was  intended,  by  the  above  ftatute,  to  talce  aivay  and  aboliih  tenure  by 
knight- (ervice,  whether  of  a  icing  or  of  a  fubjed,  with  the  fruiti  and  appendages  thereof,  Tit*  ward* 
ihip,  marr  age,  reilef,  efcuage,  &c.  and  to  take  away  ward/hip,  marriage,  relief,  efcoage,  and  other 
iecdal  profits  or  fervice:>  incident  either  to  tenure  by  barony,  or  by  fctjeaniy*     But  there  are  fome 
claufes  in  ihal  ila^ute  relating  to  tenures,  which,  if  \  do  not  midakc,  aie  worded  in  terms  ft>  complex 
and  indiftindt,  chat,  like  a  two-eJgcd  fword,  they  cot  both  ways.     In  general,  as  to  the  Mferr  of  u- 
wtrcy  in  cap-.tc,  one  may  prefunic  to  fay,  it  bst  not  bunjuffciently  cltared  by  the  rowimon  Iswytrty  «r  even 
the  antiquai  us  if  wr  nation.     Sir  E^lw^d  Coke  has  no  luck  in  the  explication  he  gives  of  it  in  his  firft 
Inft.  p.  lo^*  a.     Knr  \\  his  opinion  in  the  cafe  needful  to  be  recited  here*     Mr.  SeUUmfptaki  as  if  bt 
thcuglt  a  bar'.n  awl  a  tenant  in  cap':t*  %ifat  all  one.     (Not.  $c  Spctl.  &  Eadm.  p.  *  S68    &  tit*  Hon. 
p.  575.)     And  Sir  Hcnrj'  Spelman^^jri,  that  in  the  time  of  k'ntg  Hen.  2.  every  tenure  in  eapUe  tuas  «c- 
acMfitetla  tenure  by  barony,     (Gloflar.  ad,  vocem  Baro.  p.  73*  col.  z.)    In  this  cafe,  both  Mr.  Sddcn 
and  Sir  H.  Spelman,  although  in  part  they  are  not  far  from  the  truth,  have  fallen  ihort  of  giving  a  clear 
and  juft  explicarion.     1  think  it  may  be  rightly  faid,  that  in  the  ancient  times  (fuppofe  abont  the  time  rf 
king  lien,  the  td)  mcH  of  the  tenants  holding  of  the  king  in  capite^  icere  real  o^  reputed  barons  5  not  baitljr 
hccauie  tiify  held  ot  the  king  in  capitC,  but  partly  for  that  reafon,  and  chieHy  beeaufe  they  held  of  him 
large Jeignhr us.     And  there  was,  as  I  take  it,  fo  great  a  likenefs  between  a  baron  and  one  of  the  Jung*s 
tenants  in  capiie,  who  held  a  laifte  feigniory,  that  in  the  reign  of  king  H.  2.  they  made/ittU  or  nc  £ffier 
€rtce  between  tbint.     There  was  alfo  another  thing  which  made  tenancy  by  barony,  and  tenancy  of  the 
king  in  capite,  by  knight- fervice,  fo  lUce  the  one  to  the  other ;  and  that  was  the  indettrmmed  fuaenj 
or  number  of  knigb'sfees  neceffary  to  ctmp^fe  a  barony.     For  whereas  ycm^  baronies  or  honours  vftrt  aX' 
cejfve  -argej  connfting  of  a  very  great  number  of  fees ;  otbers  again  were/e  fmall^  that  by  the  quantity  of 
them,  or  tSie  number  of  the  feet  whereof  they  confiAed,  they  comld  not  be  knvsvn  tcbe  baronies.     In  fome, 
every  baron,  proyerly  (o  called,  was  a  tenant  in  capite  ^  but  every  tenant  in  capite  was  not»  by  nafim  of 
his  tenure  in  capite,  a  baron,  or  reputed  baron.     Frum  the  reign  of  king  Henry  3.  dovrnwards  to  the 
fucceedmg  times,  the  tenants  in  eapite  became  very  numerous }  fo  that  it  fortietimes  happened  that  a  man 
was  the  king's  tenant  in  capre  of  a  half,  or  a  quarter,  or  a  icth  part  of  a  knight's  fee,  which  fmall  te- 
nancies  in  cap'-te  were  far  different  fmm  baronies.     Agaiti,  if  a  man  held  of  the  king  h  capite  by  Joam 
otbtr  tenure  than  barony  c  chivalry y  fuch  perfon,  althot^h  hcins  a  tenant  in  capite,  was  by  no  means 
a  baron.     Men  feem  to  have  been  led  into  theirconfufed  way  of  ^tflting  upon  this  fubjeft,  by  fuppofing 
tenure  in  capite  to  have  been  a  dii.inA  k'md  of  tenure,  in  like  nlMUter  as  tenure  by  knight^s  fer\'ice, 
focage,  and  f  others  were,  which  lujjp  >f*!ion  is  fidlacious  and  untrue.     For  tenure  in  capiUfomsfi  fer 
from  being  a  diflinSlfirt  of : enure  ly  Ire/f,  that  it  might  be  predicated  of^efeveral  other  tm^rwt^  that  it 
to  fa.',  a  manmigbc  hold  of  the  king  in  c^ipiie,  either  by  barony  or  by  l^ight  fervice,  or  by  fojeanty, 
or  by  focage,  or  by  fee  farm.      A.nd  f  it  be  faid  that  a  man  held  of  the  kiK  in  eafitey  toitbout  wuutkmtg 
rxprefsfy  bv  vfbetjcrvinj  it :( (e  b:  arJcrfctd^  that  hf  bdd  of  tbe  king  mmediMttiy,  its  tffoftien  tobir 

\ 


hOihgmtmSthiftfsmtheri  vmI  diat  vlmfe  nw  qIU  b  f«ch  caie,  vlien  the  ferrice  was  not  m  que. 
ftion,  but  the  tenure  ooiy,  to  wit,  whether  it  wm  WKtStit  $r  immtSsti,  But  the  ftUacknis  fuppofidMi 
above-oieotioixd  had  entered  into  the  minds  of  men  long  before  the  reign  of  king  Charles  ad.     For 


wiVTc-a]caaoiK«  aoa  cnuzm  luw  uK  minvi  or  men  long  ociore  tne  reign  ot  Jung  Charles  ad.  For 
ttanple  s  Qoeen  Eliabethliy  her  letters  patent,  dated  at  Weftminfter  the  19th  of  November,  in  the  424 
yw  of  her  rogn,  granted  10  RicRAtn  Rttks  akd  Johw  Borcss,  gtntleinen»  the  roaior  or  lord, 
ftip  of  Boricofflbe  in  Wiltihire,  and  divers  other  lands  in  liBe4iinpk}  the  cenure  was  referred  in  tbeic 
words  :  rtntndum  d*  ma^isy  b^trtS'Aus  &  fmcctgirihmi  ma/h-'u,  ut  i*  mMmtr^  mcftra  dt  E^^Grtnwichy  iA 
cnmicatn  noftio  KMn€\9,ftr^itsttm  Umtmm  ca  iHtn  fif  vtmmmii  fiemiit,  &  mm  m  c^kr,  necpH^jtrvitiu^ 
tmiuarty  fro  tmrnHms  aim  rtdSiiimufirvkmy  Ac.  (To  be  held  of  os,  onr  heir*  and  fucccflbrs,  as  of  our 
manor  ot  Eaft-Cxtenwich,  in  the  county  of  Kent,  b)  ieahy  only,  in  ftee  and  comoioa  ibuge,  and 
not  in  capita,  nor  by  military  fenrice,  for  all  other  lentt  and  fer vices.)  Ex.  8.  parte  orig.  4a  Eli*. 
Rot.  I.  The  liMne  queen,  by  letieis  patent,  dated  the  14th  day  of  MaKh,  in  the  fame  4zd  year, 
granted  to  Sir  John  Spencer,  in  fise-fimple,  the  cite  of  the  priory  of  Tortingcon  in  SulTcx,  &c.  Te- 
aendnm  de  nobis,  fcc.  in  the  lame  words  as  above  in  the  grant  to  Ryves.  lb.  Rot.  10.  And-manf 
other  letters  patent,  made  in  the  ivign  of  that  queen,  and  afterwards,  are  of  the  fame  tenure ;  whenas 
the  latter  wcrdi  (^  am  m  cmfnt)  are  (with  great  fnbmilfion)  repugnant  to  the  former,  tenendum  de  no- 
ble. And  therefore  the  tenure  (if  any)  reiervcd  to  the  crown  by  thofe  patents,  was  in  truth,  tenure  in  m • 
pkehyf-K^it. Dr.  Brady,  in  his  Gloflary,  verbo  Tcnentes  in  capitede  regr,  lays,  that  befides  the  te- 
nants in  capite  by  militsry  fervice,  and  fuch  as  were  bound  to  military  fervice  in  and  by  iheir  tenure  ia 
ierjeanty ,  there  were  fmall  tenants  in  capite  by  petit  iegcanty . 
*  Miiprintedfor  16S. 

For  more  of  lenuce  in  general,  fee  iSltlOtDr^y   Vbi^lxH^ 

(CuarDfan,  a^efnes  ^rerogatitie,  and  other  proper  ti^es. 


(A)   Xerm^Ximeo 


2«      j^SSUMPSIT^  &c.  and  declared  of  a  promife  made  5  1-6.110. 
-^^  Jimiy    to  pay  money  in  Trinity  term  next  enfuing,  and   5 '^'5* 
averred^  that  the  next  Trinity  term  after  the  faid  promife  ^^^^»  thaiAnier- 
tbe  7    Juney  30  Eliz.  and  ended  on  the  a6  day  of  the  fame  fon  was  of 
month,    and   diat    the    defendant  had   not    paid.     Defendant  S^*"^]!!^^ 
pleaded    non-afiumpfit.     The  plaintiff  had  a  verdi£t.     It  was  muftwaSt' 
moved  in  arreft  of  judgment,  that  the  ejfoign^y  of  the  faid  Tri^  the  per. 
tttty  term  was  the  3  of  June^  30  Eli%.  and  fo  the  term  in  which  the°^"f ' 
the  promife  is  to  hie  penormed  mud  be  Trinity  Term  in  3 1  l^liz.  a  year  ion- 
and  fo  the  atlion  is  brought  too  foon.     But  fome  of  the  Court  £"*>  hut 
held,  that  the  plaintiff  ought  to  have  judgment ;  for  according  othL^^^J. 
to  common  intent,  it  is  not  term  until  full  term  ;  and  therefore,  held  fti^i.*g« 
when  the  promife  was  made  be(^l^  the  ejhign'dojf  an^.the  common  *>  ^  ^o..- 
day  of  appearance  in  coitr^Wst  common  people  look'  Ugon  the  J^^^  j^ 
term  to  be  when  the  jUllScs  fit  in  court;  but  o^^'ers  e  contra,  the  common 
But  however  they  gave  judgment  for  the  plaintiff ;  for  3  judges  w'enfmcnt, 
held,  that  when  thdjj  defendant  pleaded  non-affumpfitj  he  had  fus  Lfuaiiy 
Agreed,  that  there  >^  fuch  a  term  as  the  plaintiff  had  alleged,  fet  down  in 
though,  in  truth,  it  commenced  before  the  promife ;  for   the  J|j|^!***" . 

U   1  defendant  *    '*    ' 


\ 


t^S7 


ULttmptimt. 


'ft*'  ^r  rfj'^^ff/^^/rf  havi  fit  it  forth  in  his  pica,  or  have  given  wi- 
jodginen*  ^^^  of  the  truth  of  this  matter  to  the  jury^  which  not  having 
was  given  doHC,  the  Court  is  not  bound  to  inquire  the  truth  thereof,  an^ 
'thwiff  farther  than  any  other  ♦  matter  in  faft  not  appearing  to  them. 
Siird^s'iiot  And.  240.  pi.  256.  Pafch.  32  Eliz.  Biflxop  v.  Harccourt. 

nention  the 

parti<;alar  reafon  of  fuch  judgment. Cro.  E.  no.  pi.  6.  S.  C.  and  that  the  other  3  j>iftices  held  coa« 

•  tnT  to  AnderfoD,  becaufe  the  plaiotifFhad  exprefsly  alleged,  th'.it  the  rerm  begaq  7  June,  and  the  defen- 
dant had  no  denied  it,  and  the  court  ex  officio  are  not  co  Tearcb  chr  roiUof  the  court,  &c.  but  admitting 
they  ought  fo  to  do,  an(t though  in  laxv  the  e^oign-day  is  the  firft  day  of  the  term,  and  wiium^iy  be  re- 
turned then 9  yet  in  common  fpeech  that  is  the  firit  day  when  the  cour'  fits  ;  and  Anderfon  Againft  bi« 
own  opinion  gave  judgment  for  the  plaintiff.  ■  5  Rep.  37.  a.  S%  C.  but  S.  P.  does  not  appear* 

±^  **•  2.  The  f  whole  temtxs  but  as  one  day,  and  all  the  judgments 

cafeof  nir-  ^^  ®*  ^'  '^^  entered  as  upon  the  ift  day  of  the  term.  Per  Cur- 
)ey  v.Rey.    3  Bulft.  114.  Mich.  1 3  Jac.  Anon. 

Bolds.*— 

S.  P.  5  Rep.  74.  in  Wymark*s  cafe.  ■  ■■  Though  to  fome  purpofes  the  term  is  but  as  one  day  ia 
law,  yet  to  odier  purpofes  it  is  not  fo.  As,  for  inftance,  if  there  be  continyances,  there  can  be  no 
judgment  before  they  tre  entered.  Arg.  tnd  admitted  by  the  Court.  S  Mod.  190.  Mich.  10  Geo.  in 
tato  of  Milkr  v.  Bradley. 

3,  MiJfummer'^y  was  on  a  Wednefday,  and  if  that  had  not 
b^en,  that  Wedncfday  had  been  the  Iqfl  day  of  Trinity  term^ 
but  now  it  was  on  a  Tucfday ;  for,  per  Holt  Ch.  J.  Trinity 
term  may  begin,  but  cannot  end  on  Midfummer-day,  and 
in  fuch  a  year  there  can  be  no  return  in  tres  feptiman^  Trin^ 
But  it  muft  be  Die  Jovis  poji  tres  feptimarl  Trin.  And  this, 
he  faid,  had  not  happened  in  100  years  l>efore,  Farr.  17. 
Pafch.  I  Annse,  B.  R.  Anon. 

4.  Though  the  next  day  after  the  laft  day  of  the  term  be  not, 
in  ftridknefs,  part  of  the  term,  and  therefore  (as  Mr.  Vernon 
iniifted)  could  not  be  a  day  to  make  any  motion  on  the  petty 
bag  fide,  yet  as  to  other  purpofes  it  is  part;  and  therefore  a 
motion  then  made,  to  difmifs  a  bill  for  want  of  profccuiion^  on  a 
certificate  from  the  fix  clerk,  that  no  profecution  had  been 
within  3  terms,  of  "which  the  laft  term  was  one,  vas  denied 
by  the  Matter  of  the  Rolls.  Wms.'s  Rep.  522.  Mich.  1718. 
Anon. 

And  !n  a  5.  So  where  the  Iqfi  feal  continued  3  mornings y  and  computing 

J*******^?  the  3d  morning  accprding  to  the  day  of  the  month,  it  would  be 
torat'thc'  *  pTopCT  time  to  movc  to^Txiake  a  report  abfolute,  viz.  it  would 
end  oi  page  thcn  be  above  8  days  after  fervice,  it  was  held  by  the  Matter  of 
5*?i^ ",     the  Rolls,  that  the  report  cannot  as  yet  he  made  abfolute  5  for  thouck 

fsid  that  the  *,  .    >     1  1   n.  •  •.  -      n     '^  ?      r  \t     j-  n  j 

like  deter-     this  fcal  lalts  3  days,  yet  :/  is^l  a  continuance  only  of  the  jirjt  dayy 

mination      and   fo  the   time   not   yet  out.      Wmg^'s   Rep.    522.  pi.  147. 
ir*Ld  c!     Mich.  171 8,  Anon,  cites  Hill.  Vacation,  J721. 
|Urg  in  f  730. 

For  more  of   'STernu'Stline  in   fpneral,    fee   (ffCtUtfonjf, 
3l|ftjm|nt9,  Ceflte,  and  other  proper  titles, 
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Xe0atttm« 


(A)     Good. 

I.   T  F  I  recover  goods  by  a£lion  brought  in  Middlefexi  I  may, 
£   upon  a  teftatum,  have  a  capias  into  any  foreign  county. 
Per  Williams.  2  Le.  67.  pi.  90.  in  Noon's  cafe. 

2.  1  citatum  is  grounded  upon  a  former  return  filed,  that 
the  party  has  nothing  in  the  county  where  the  a£lion  is 
brought.  Yelv.  179.  Trin.  8  Jac.  m  cafe  of  Goodier  r. 
Junce,  cites  18  H.  6.  27.  and  2  H  6.  9. 

3.  A  ca*  fa*  was  awarded  with  a  teftatum,  where  no  ca^ 
pias  bad  been  awarded  heforey  and  for  that  reafon  it  was  re- 
yerfed.  Cro.  J.  246.  in  cafe  of  Goodyere  v.  Ince^  fays  a 
precedent  was  cited  between  Jones  and 

4*  An  aElion  was  brought  by  original^  and  judgment  waa 
had  the  loft,  paper  day  of  Trinity  term.  It  was  objected,  that  this 
judgment  could  not  be  fimied  till  after  the  quarto  die  poft, 
&c.  of  the  prefcnt  Michaelmas  term,  and  therefore  a  te^ 
fatum  ca.  fa.  being  brought  in  this  Michaelmas  term  muft  be 
irregular }  becaufe  there  could  be  no  ca.  fa.  on  a  judgment 
not  figned,  and  confequently  nothing  to  ground  a  teftatum 
ca.  fu.  upon,  efpecially  this  adion  being  brought  by  original. 
But  it  was  anfwered,  that  when  the  judgment  was  iigned« 
though  in  the  latter  end  of  Trinity  term,  this,  by  relation, 
is  a  iufficient  foundation  to  fue  out  a  capias  the  firft  day  of 
Michaelmas  term,  which  will  be  a  warrant  to  found  a  tef- 
tatum returnable  tres  Trin.  and  fo  good.  Per  Cur.  this, 
by  relation y  is  a  judgment  of  the  frfl  day  of  the  term  in  which 
it  was  obtained^  which  is  fuf&cient  to  ground  a  ca.  fa.  and 
confequently  a  teftatum  ca.  fa  .  And  if  there  is  no  difference 
between  an  a£^ion  by  bill  and  by  original,  it  is  regular :  but 
if  continuances  had  been  entered^  no  eicecution  could  be  prior 
to  fuch  entry.  8  Mod.  189,  190.  Mich.  10  Geo.  B.  R.  in 
error  on  a  judgment-  in  C.  B.  Miller  v.  Bradley. 

5.  In  an  action  of  covenant  arifing  in  London^  a  te/fatum 
capias  iffued  to  the  county  palatine  of  Durham^  and  a  copy 
thereof  jiaving  been  yJ-rv^  on"  the  defendant,  the  Court  was 
moved  to  (lay  proceedijill^ »  and  counfel  being  heard  on  both 
fides,  the  Court  gav^^meir  opinions  feriatim,  that  the  tefta- 
tum capias  to  the  bBiop  was  not  the  procefs  that  the  defend- 
ant ihould  be  fei«d  with,  purfuant  to  the  flat,  12  Geo.  i. 
cap*  29.  but  that  ^i  capias  which  the  bifhop  iJfueSf  u   /6r  proper 

U  4  procefs 
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t*59  tteftatom. 

ffctfs  fvtfnwith  hi  fiould  have  been  ferved^  and  upon  which  he 
would  have  been  arrefted,  if  this  zh.  had  not  been  made,  and 
the  a£k  has  not  altered  the  law  in  that  particular }  and  there- 
upon the  Court  flayed  the  proceedings  which  had  been  had  on 
the  fezyice  of  the  teftatuih  capias.  Rep*  of  Pra£t»  in  C*  B.  38. 
Mich,  t  Geo.  2.  Beake  &  al.  v.  Smith  Ar. 

6.  A  capias  in  MiddUfeM^  and  a  teftatum  capias  may  be  fued 
ma  both  together.  Arg.  Barnard.  Rep*  in  B.  R.  392.  Mich. 
^  Geo.  2.  in  the  cafe  of  Porter  v.  Jones,  it  was  faid  to  have 
been  fettled  about  3  years*  ago  in  the  cafe  of  Stone  v.  Stone. 

7.  A  motion  was  made  in  Eafter  term  1735^  to  (lay  pro- 
ceedings on  a  teftatum  capias^  a  ccfy  of  which  had  been  Jerved 

[  2ffo  3  on  the  defendant  in  the  county  palatine  of  Lancafter^  v>itboui  tak'- 
ing  out  of  a  mandate  thereon  from  the  chancellor  of  the  county  pa» 
latine ;  and  a  rule  to  (hew  caufe  being  granted,  the  Court  upon 
hearing  counfel  held,  that  the  procefs  was  well  ferved,  and  pur- 
fuant  to  the  ftatute  of  5  Geo.  2.  cap.  27.  and  therefore  the  rule 
to  (hew  caufe  was  difcharged.  Rep.  of  Fra£l.  in  C.  B.  119, 
120.  Trm«  8  &  9  Geo.  2,  Byer  v.  Wliitaker  and  others. 


(6)     Neceflary.     In  wbat  Cafes. 


I,    A  iJ -elegit  iflued  into  the  county  of  Lancafter,  which  mut' 
^^  tioned  another  elegit  ijfued  brfcre  into  London^  and  returned 


107*  S«  0* 

ibocfaid  nihil^  and  upon  the  teftatum  it  was  commanded  to  extend  all  the 
chttoofuch  goods  and  land,  &c*  But  in  truth,  no  furit^was  awarded  before 
but\jft^  into  London.  This  was  held  to  be  a  manifeft  error  by  reafon 
ihcriffa  of  ^  of  the  tcftatum,  whereas  without  a  teftatum  the  plaintiflF  that 
I'OPdon  recovered  might  have  had  an  elegit  into  as  many  counties  as.  he 
S^rtttirn.  ^**  plcafed,  Cro.  J.  246.  pi.  4.  Trin.  8  Jac.  in  the  Exchequer. 
^-^Yefv.    Goodyere  v.  Ince. 

179.  Good* 

vere  V.  Jonce.  S.  Ciccordiasly.  %  Brown|«  soS.  S.C.   that  no  writ  iflued  to  the  iheriffof 

2*  A  man  is  outlawed  in  Middlefex,  a  capias  utiagatum  may 
be  fued  out  againft  him  into  any  other  county  without  a  tefta- 
tum*   Vent.  33*  Trim  21  Car.  2.  B.  R.  in  a  nota  there. 

3.  A.  brought  debt  in  London  and  had  judgment  and  fued  out 
a  fktri  facias  dire^ed  to  the  fberiff  without  a  teftatum  fieri  facias 
into  London^  by  virtue  whereof  the  defendant's  goods  were  taken 

.  m  execution  in  Middlefen^  and  for.  this  reafon  the  judgment  was 
fet  afide  as  irregular,  8  Mod.  282*  Trin.  10  Geo.  1725.  God- 
dard  v.  Gilman. 

4.  So  where  an  aftion  was  brought  in  the  county  <f  S.  and 
upon  judgment  for  the  plaintiff  he  tpok  out  a  feri  facias  cD^ 
reBed  to  the  fberiff  of  W*  without  a  tdbtum  5  execution  was  iet 
afide.     8  Mod.  282.  cites  Mich.  1725.  White  v.  Cornwall. 

5.  A  fcire  facias  was  fued  out  into  Middlefex  againft  the  de- 
fendant as  h(iil^  and  z  fieri  facias  ifjued  Xi$i  ^t  Jher'^  oi  that 

,  CQuntft 
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county,  who  returned  nulla  bona^  then  a  common  fieri  fadas 
ixecuUd  in  London^  witbout  mentioning  it  to  h  a  teftaium*  And 
the  Court  held  it  good,  and  fsdd>  there  was  no  occqfion  to  infert 
the  form  of  a  tefiatum  in  the  writ,  in  order  that  the  writ  itfelf 
might  (hew  it  was  a  teftatum  \  and  that  if  it  had  been  tiecefikry 
they  would  haye  given  leave  to  amend.  Rep.  of  PraA.  ia 
C  D.  79.  Mich.  6  Geo.  2.  Oades  v.  Forreft. 


(C)     Return  thereof. 

1.  r\  N  QLJudgmetit  in  Staff  or djbirey  xiit  plaintiff  fued  o\xt  afi.fa. 
^^  with  a  teftatum  into  Jvorceflerfbire.  It  was  moved  that 
this  oueht  to  be  fet  afide>  becaufe  no  fi*  fa,  bad  ever  gone  into 
Ztafordfbire^  and  the  (heriff  of  StafFqrdlhire  made  afiadavit  that 
he  never  returned  any  fi.  fa.  in  the  caufe.  Sed  non  allocatur  for 
the  fi.  fa*  upon  which  the  teftatum  is  founded^  it  returned  of  courpt 
by  the  attomies  tbemfelves^  as  originals  are ;  if  you  fearch  the  me 
you  may  find  one,  and  that  is  fufficient.  2  Salk.  589.  pi.  2. 
Mich.  7  W.  3.  B.  R.  Pahnet  v.  Price. 

2.  Executors  brought  2  fcire  facia/ s  of  the  fame  tefte^  but  [  261  3 
dxferent  returns^  the  one  tefted  0£lober  22,  returnable  Novem- 
ber 14.  the  2d  returnable  November  23.  So  by  rule  of  Court 
defendant  had  4  days  (rom  the  return  of  the  2d  fcire  facias  to 
plead,  which  indeed  was  all  that  remained  of  the  term.  Defend- 
ant did  not  plead.  Plaintiff  takes  out  a  fi.  fa.  returnable  the 
fame  loft  daj^  to  warrant  a  teftatum.  And  per  Cur.  it  was  well ; 
for  though  defendant  has  4  days  to  plead  after  the  return  of 
the  2d  fcire  facias,  yet  that  is  in  favour  to  him  when  he  does  not 
pleads  the  judgment  is  of  the  day  of  return  of  the  2d  fci.  fa. 
and  he  may  take  out  a  fi.  fa.  after  to  warrant  the  teftatum  i  and 
the  fecondary  remembered  a  cafe  where  a  fi.  fa.  was  returnable 
be/ire  judgment  ajftrmed  was  held  good  in  favour  of  execution,  to 
warrant  a  teftatum.  Far.  138.  Hill,  i  Ann.  B.  R.  Auftin  v» 
Crifliy. 

For  more  of  ^effdtum  in   general,  fee  Bafl,  S)ttiaSatlftt 
(CyeCUtlontf)  ^€fte>  and  other  proper  titles. 
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Xeftatum  €jcifiit 


(A)      Pleadings  by  Teftatum  Exiftit.      Good  or 

not. 

2 Roll.  Rep.  I.  T  N  covenant  the  plaintiff*  declared,  quod'c«im  per  indentv- 
Viy  A^Vv  ^   ^^  teftatum  exiftit,  that  the  defendant  infeoffed  the  plaint'^ 

Holmak/  of  fuch  landS)  and  therein  covenanted  to  fave  him  harmlejt  from  oil 
S.  C.  And  dowers  and  incumbrances,  which  he  had  not  done,  &c.  .  Upon 
A*^that*it  *  demurrer  to  this  declaration  the  plaintiff  had  judgment, 
waa'rdbivcd  Upon  error  brought  it  was  afBgned,  that  the  declaration  was 
Mich.- 31  &  ill,  becaufe  it  did  not  exprefsly  allege  that  the  defendant  made 
^afrbch  ^  feoffment  to  him,  but  only  by  a  quod  cum  teftatum  exiftit, 
pkadiag  as  which  IS  Only  a  recital ;  but  all  the  Court  refolved  the  contrary, 
here  ia  good,  and  that  the  difference  is  where  it  is  by  way  of  declaration, 
^^1^^  *nd  where  by  way  of  bar  or  replication  j  for  in  the  declaration 
is  pleaded  tcftatum  cxiftit  is  fuiBcient  to  induce  the  a£lion,  and  to  ailign 
f»B\y^y .  the  breach  |  and  the  judgment  was  affirmed.  Cro*  J.  53). 
du«me«'of  P'-  *•  Trin.  17  Jac.  B.  R.  Bultivant  ▼.  Holman. 

the  adioA,  becaufe  this  aAion  is  only  to  tecovtr  damages  ;  and  that  in  the  New  Book  of  Entries  aie  3 
precedents,  when  quod  teAatum  eft  was  pleaded,  as  in  our  caie,  and  held  a  good  plea*  ift.  Upon  t 
bargain  and  fale,  teftatum  eft  fKod  fargmvizavit,  2dly,  Upon  dcmife  of  a  leafe  for  years,  ▼».  tefta- 
tum eft  qwdiimtfitf  the  cafe  of  which  record  is  reported  in  9  Rep.  8.  Ba  aosh  aw*s  cafe.  3dJy,  Of 
a  grant  of  an  annuity,  tis.  Ccftatum  eft  per  mdenturaoi  fu$d  etuceffit.  And  Doderidge  J.  ^,  if 
there  was  any  difference  between  thofe  caf<p9  ai>d  the  cafe  at  bar,  it  is,  that  in  tbofe  calea  the  grant  ttak 
cfted  by  the  deed  only,  whereas  in  the  principal  cafej  a  further  ad  is  to  be  executed,  ▼!*•  IWery  of 
feifin,  bnt  i:  feems  that  there  is  no  divcrfity  ;  for  though  nothing  pafTed  by  the  feoffment  by  icafoo  of 
its  infufficiencv,  yet  the  feoffee  has  good  caufe  to  have  ad  ion  of  covenant,  and  fince  the  covenant  is  in 
the  fame  deed  by  which  the  land  was  conveyed,  he  may  as  well  have  it  as  he  may  plead  the  other,  quod 
Crooks  and  Haughton  T.  conceflcrunt  \  and  the  judgment  was  affirmed,  abfcnte  Mountague  Ch.  J. 
■  Jenk.  331.  pi.  63.  S.  C.  and  takes  notice  of  the  difference  where  the  pleading  is  by  way  of 

bar  or  replication,  according  to  Cro.  J*  as  above. 

^Lev.  zi.  2.  In   replevin^  ore.  the   defendant  avowed  for  that  the  plaa 

v.**b"^"  where,  Isfc.  was-  parcel  of  the  manor  of  F.  &c.  and  that  time 

MET,  S.C.  out  of  mind  the  mayor ^  *  i^c.  of  Coventry^  a»^  one  Millon  and 

and  the  uhers  were  feifed  in  fee  thereof;  and  being  fo  feifed  hj  indenture 

tion*  2um'  ^^^^  between  them  of  one  part,  and  one  Baffhet  of  the  other  part 

by  HalcCh.  teftatum  exiftit^  that  the  fatd  corporation  and  the  natural  perfons  had 

/or^atu^l  <fc»t»/^i^Af  >i^  manor  to  the  faid  Bapet,  &c.  Hale  Ch.  J.  faid, 

a  Keb!'8»5.  ^^^  ^^  ^^"^^  ^^^  agreed  to  per  Cur.  that  this  plea  was  ill,  be* 

PI.45.S.C.  caufe  the  avowant  had  not  laid  the  leafe  in  Baflhet  by  an  exprcfs 

fays,  that  avcrmcnt  in  fad,  but  only  by  ^  tcftatum  ^txiftif,  which  is  not 

tbeavow/y  '  i      i    ^  •  9 

good 


/ 


) 
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good  pleading.     2  Saund.  317.  310.  Fafch.  23  Car.  2.  Bennet  ■»■<>(  iU, 
and  Holbcch's  cafe.        '  i:^^^^ 

in  the  Exchi^uer .chamber. 

3.  Debt    was  brought   upon    an    Indenture  of   charter-party  3Keb.94. 

not   made  between  parties^  in    which  there   was   a   covenant  with  PJ*40' "s- 

the  plaintiff y    who    was    a  Jlr anger    to   the  indenture y  and    no  icin  i. 

party   thereto ;  and   the  plaintiff  declared   by  teftatum   exiftit.  ^hilj>,  s. 

And   the  Court  were   all  of  opinion,  that  the  declaration  by  c^^f  ^  f* 

teftatum   exiftit   is  good,    though   it  be   in   debt,  and   not  in  wcUenou^ 

covenant,  and   brought   by   him   alone   to   whom  the   debt  is  Ji««Jn 

due  5  and   gave  judgment  for  the   plaintiff*     2  Lev.  74.  Hill-  ^njcio*^ 

24  &  25  Car.  2.  B.  R.  Cooker  v.  Child.  though  te. 

fttcum 
cxiftic  in  debt  on   dcmife  is  ill.     And  aftet wards  judgment  was  given  for  the  plaintiff. 
S.  C.  deed  Lutw.  5*^5.  Trin.  5  W.  &  M.  in  the  c^le^of  Boswal  v.  RAWSTEHMt ;  an4  the  difference 
was  there  uken,  that  where  a^lion  of  debt  is  brought  o«  covenant  to  pay  money,  it  is  good  by  way  of 
teftatum  exiftit ;  bat  where  it  is  upon  a  demlj'e  leferving  rent,  it  is  not  good  j  and  thereupon  an  excep* 
lion  chat  luch  declaration  by  teftatum,  &c.  was  not  good  in  debt,  was  over  roJe^. 

• 

4*  In  covenant  the  plaintiff  declared^  that  he  was  Jeifed  in 
fecy  and  that  by  indenture  made  between  the  plaintiff  and  Eliz. 
his  wife  of  the  one  part^  and  the  defendant  of  the  other  party 
teftatum  exiftit  that  the  plaint  ff  and  his  wife  demifed.  It  was 
4»bje£led,  that  it  being  (hewn  that  the  hufband  was  fole 
feifed,.  the  hufband  and  wife  could  not  demife  i  fed  non 
allocatur ;  for  it  is  not  afHrmed,  but  only  that  by  the  in* 
ilenturc  it  is  witneffed  \  for  the  ttrftatum  is  a  rehearfal  of 
that.  2  Salk.  515.  pi.  2.  Pafch.  2  W.  &  M,  D.  R.  ^Wood^ 
vrard  ▼•  ClifFe. 

For  more  of  tTcftatUtn  (£)ClflU  in  general,  fee  Coientur, 
and  other  proper  titles. 
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mAu    Cro. 

31.  Mien.  — ^iMB^^^^^ 

Sis.  C.  B. 

Sto.V"    (A)    What  7iW  there  ought  to  be  between  the  T^e 

and  Return  of  Writs. 


•I 


N  affife,  the  jufticcs  faw  by  the  teftc  of  the  patent  that  it  was 
_  brought  within  the  1 5  days  before  the  affife;  and  therefore  they 
would  not  uke  the  aflife.  Br.  AfGfe,  pi.  316.  cites  30  Aff.  44. 
T767I  2-^3  C^^*  2'^at,  2.  cap:  2.  In  ail  perfonal  anions  and 
oBions  of  cje£kionc  firmae  by  original  svrit  in  B.  R.  or  C.  B. 
after  ifue  jwned  and  judgment  had^  there  Jhall  not  need  to  be 
15  days  betwixt  the  tefle  and  return  of  any  venire  fadas^  babeoi 
corpus  jur.  or  diftr.  jur.  fieri  faciaSy  or  ca,  fa.  other  than  cap* 
ad  fat.  whereon  a  writ  of  exigent  after  judgment  is  to  be 
awarded  and  cap.  ad  fat.  againfi  the  defendant ^  in  order  to  make 

m  bail  liable* 

This  oB  fhall  not  extend  to  popular  aciion$,  except  debt  tifon 

%E.  6.  rf  tithes. 
tsMa4.  J,  In  writ  of  appeal  of  murder  there  ought  to  be   15  days 

J^j-^1  between  the  tefte  and  return,  but  the  want  thereof  is  cured 
^LdRaym!  by  appearance  and  pleading  in  chief,  i  Salk.  63,  pi.  4.  PaTch. 
*ep.  671.    i'%yfo.  B.  R.  Wilmot  V.  TUer^ 

S.  C.  ic-  **  "^ 


CQVilBglj 


4.  It  was  refolved,  it  was  not  neceflary  to  have  15  dofs 
return  of  proccfs  in  a  franchifd  for  the  reafon  of  them  in 
the  court  of  Weflminfler  is,  becaufe  that  time  is  judged  ne- 
ceflary for  people  to  come  from  the  remote  parts  to  which  the 
procefs  of  thofe  courts  docs  extend,  which  does  not  hold  in 
firanchifes.     la  Mod.  524.  Trin.  13  W.  3.  B.  R.  Bidolph  r. 

Veal. 

c.  One  was  outlawed  for  murder  and  brought  error,  and 
the  QUtlawry  was  rcvcrfed,  and  the  defendant  committed  to 
Newgate  to  undergo  his  trial  next  feffions ;  and  Holt  Ch.  J. 
faid,  that  to  try  the  defendant  in  B.  R.  there  muft  be  a  ve- 
nire' facias  returnable  at  the  common  day,  and  15  days  be- 
tween the  tefte  and  return  of  it.  12  Mod.  544.  Trin. 
13  W.  3.  and  562.  Mich.  13  W.  3.  t%r  King  v.  Young. 

6.  Defendant  had  obtained  a  rule  for  plaintiflF  to  fhcw 
caufe  why  writ  of  capias  ad  refpQndendum  (hould  not  be  quaihed, 
there  not  being  15  days  between  the  tejte  and  return  thereof. 
The  rule  was  difchargcd,  this  being  mattd  of  error,  and  not 

r  of 
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cf  irregukritr.    Barnes's  Notes  in  C.  B.  295.  Trin*  10  G.  2. 
Williams  .v.  Faulkner. 

7«  Attachment  of  privilege  bore  tcfte  23d,  returnable  Jan.  31.    ''^"V 
Defendant  moved  to  quafli  the  writ  for  want  of  15  days  be-  J^IJJ2«* 
tween  the   tefte  and  return,  and   a  rule  was  made  to  ihew   whether 
caafe,  which  was  afterwards  made  abfolute,   the  Court  con-  this  might 
fidering   the  attachment   of  privilege  in  the  nature  of  an  ori"  becntakca 
ginal  writ.     Barnes's  Notes  in  C  B.  297,  298.  Trin.  11  &  12  adfanttge 
G*  a.  Haward,  Attorney,  v.  Dinifon.  i^Si^ 

menty  orby  writ  of  error.  Ibid. 
Rep.  of  Prtd.  in  C.  B.  149.  S.  C.  and  the  prothonotaries  faid,  thcf  did  not  know  that  the  ptadloe 
lequiied  i  $  days,  but  ufoally  there  were  8,  and  Ibmetimes  4.  The  Court  obferTed,  that  then  nochinf 
ftoM  fettled  by  the  praAice,  and  faid,  that  the  common  law  requires  1 5  days  between  the  telle  and  re- 
turn  of  ali  writs ;  and  if  the  pradice  has  not  fettled  it  otherwilcy  the  law  ought  to  prevail  in  thit  as 
«di  as  in  other  cafes ;  and  fo  the  rule  was  made  abfolute. 


(B)  Good  or  not.     And  where  it  (hall  be  faid  to  be 

prior  to  the  Caufe  of  Adion. 

I.   T  F  the   tenant  in  ajftfe  or  precipe  quod   reddat   aliens  the  B'*  Briefs, 
^  day  of  the  tefte  of  the  writ,  yet  the   writ    is    good,  and  |';c7**^^ 
ihall  not  abate  ^  for  this  day  is  all  the  day  of  the  plaint  in 
law;  quod  nota.     Br.  Jours,  ph  44.  cites  17  AfT.  21. 

2.  In  formeion  the   tenant  maj  appear  at  the  firft  day^  and  ^^^^^ 
may  abate  this  writ;   and    new  writ  may  be   brought  bearing  pL  17. cites 
date  mefne  between  ,the  ^ft  day  and  the  /[th  day,  and  therefore  S.  C. 
it  fliall  not  abate.     Br.  Jours,  pi.  33*  cites  24  £.  3.  24.  C  ^^4  3 

-i.  In  fcirc  facias  the  prayec  in  aid  caft  protection  bearine  Br«Jo««?» 
date  the  'jth  day  of  January,  to  continue  for  a  year,  and  after  57  C. 
the  plaintiff  brought  re-garnifbment,  bearing  date  the  dth  day 
of  yon.  then  next  after,  fcilicet,  the  loft  day  of  the  year,  and 
ireU^  per  Finch,  for  a  man  may  bring  a  new  writ  the  fame 
dmy  that  his  writ  abates,  quaere,  for  by  4  H.  6.  7.  a  man 
may  bring  writ  the  fame  day  that  the  dijfeifin  was  made.  Br. 
Brief,  pL  40.  cites  40  E.  ?•  i8. 

4.  And  yet   the  tefle  of  the    writ  to  fome  refpeBs  fhall  ferve 
fir  all  the  day,  for  alienation  fuch  a  day  or  Jointenancy    this 

day  Jball  not  abate  the  writ,  for  the  writ  fhall  have  relation 
to  all  ibis  day  that  it  bore  tefte;  and  therefore  it  is  pending 
the  writ.     Br.  Brief,  pi.  40.  cites  40  E.  3.  18. 

5,  Note  per    Catefcy  J.     That   if   the   recordare  bears  date 
before   the  plaint    affirmed,  or  if   mittimus  bears  date   before   the 

fine  came  into  the  Chancery,  or  if  writ  of  error  bears  date  *  be^ 
fore  judgment,  or  if  indiBment  be  tahen  after  the  tefte  of  the  cer^ 
tiorari  tvhich  comes  to  remove  hj  yet  if  thofe  are  'removed  the 
courts  to  which  they  are  Wfinoved  Jball  hold  plea.  And^'iip  it  is 
put  in  ufe  at  this  day  of  writ  of  error,  for  all  are  the  courts 
of  the  king;  and  yej  the  writ  of  error  is  fi  judicium  inde 
redditum    fit.     An4   therefore  fee   that    the    iirft    court,     to  • 

<  which 


• 

which  it  comes,  needs   not  to  fend  the  record  till  the  jfidg-» 

ment  be    given  j  but   if  thejr  fend  it,  then   the  higher  court 

nwy  proceed    upon   it*    Contra   <^ten   in    court    baron.     Br« 

Caufe  dc  Remover,  &c.  pL  32.  cites  i  R.  2.  4. 

Br.  Brief,  ■       6.  In  ajjift   the  feifin  and  diffeifin  nvas  found  for  the  plaintiff 

P?-  446.        and  thai  it  was  done  the  x^tb  day  of  Mcty^  and  the  ^writ  of  the 

!L— -And    ^Jf^fi  hore  tefie  the  fame  day,  and  yet  the  plaintiff  recovered  by 

per  Wefton    award,   after  long  debate ;    and  yet   per  Eilerker  and   Fulth. 

VfwSe  th«  teftc  before  the  diffeifin.     Bf.  Jours,  pi.  34.  cites  4  H.  6.  7. 

Came  day 

that  the  writ  of  affife  bears  tefte,  and  the  tenant  pleads  jolntenancy  by  deed  bearing  date  the  fame  day, 
the  joinfeenancy  is  Toid}  for  this  fhall  be  taken  to  be  done  pending  rbe  writ  ^  for  all  the  day  is  the  day  of 
the  writ  \  bat  StranfB  and  Martin  e  contra,  and  otherwife  it  QiaW  be  mifcbief ;  for  the  difl<:iabr  may 
make  federal  alienations  the  fame  day,  &c.  and  therefore  judgment  was  fur  the  piaintiff ;  quaere  if  the 
§amfe  ^ma  not  nr  4U  wmcb  M  the  day  im  their  verdiSf  cftbe  diJJ'eifin  is  not  material.     Br.  Jours,  pL  34.  citet 

4  H.  6.  7. 

7.  Upon  trefpafs  or  robbery^  the  party  may  have  aiQ:ion 
bearing  dace  the  fame  day ;  quod  inftanti  die  fecit  tranfgr. 
&c.     Br.  Jours,  pi.  34.  cites  4  H.  6.  7.  per  Rolf. 

5  Mod.  344.  8.  Bond  was  made  a0  Aug.  13  Jac.  and  the  latitat  bore 
K'**^Kill  '5^'  before  the  bond  fcilicet  the  29  June,  13  Jac.  yet  being  rc- 
jiGeo.  I.    tumablc  in  Mich,  term   it  is  good;   and  the  procefs    always* 

The  plain-  bcars  tcftc  the  laft  day  of  the  term  before.  Cro.  J.  561, 
fLmpfit*^'     HiU.  17  Jac.  B.  R.  Pigot  v.  Rogers. 

counted  of  a  pvomiflory  note,  upon  produc'ng  whereof  it  appeared  the  defendant  was  to  have  6  wesks 
from  the  date  thereof  to  pay  the  money,  but  within  ihit  fix  weeks  he  was  arreftcd  on  abtitat,  wbereopon 
it  was  infifted  that  the  a^ion  was  not  maintainable.     But  it  was  anfwered,  that  the  declaration  was  above 

6  weeks  after  date  of  the  note,  and  that  is  all  that  the  Court  ought  to  take  notice  of.     For  the  ortgihal 
procefs  was  only  to  bring  the  defendanrin  cullodia  marefchaHi,  which  may  well  be  before  the  caufe  of  • 
adion.     The  Court  held  that  to  be  the  conftant  difference,  for  the  plaintiff  may  Cue  oista  latitat  before 
the  caufe  of  aftion,  but  he  cannot  declare  till  after  the  caufe  of  a^on  does  arife. 

%  Jo.  149,        9.  In  cafe^  the  plaintiff  declared,  that  the   defendant  took  met 

aSthit^*  fl  latitat  21    Januarii  32  Car.  2.    ac  etiam  billae,  &c.  where.- 

there  is  ve-  as  he  owed  him  nothing.     Upon  not  guilty,  a  fpecial  yerdi£l 

ritaslegis  was  found  that  the  latitat   was  tefle  28   Novembris  32  Car.   2. 

Sai^M?*  ^^**  ^^  ^^'^^h  ^^^  ^"^  ^^  Januarii  32  Car.  2.  *  Pcmbcrton 
that 'the  de-  Ch.  J.  faid,  the  courfc  of  the  Court  is  to  tefte  latitats  taken 
eiaration  is  out  in  the  vacation,  as  of  the  term  preceding ;  and  the  •  cour/e 
th^Titrif  ^  of  the  Court  is  the  law  of  a  court ;  he  might  have  declared, 
ofthefaa,  that  the  defendant  fued  out  a  latitat  the  21  ft  Jan.  tede  the 
and  the  ^8  Nov.  preceding,  and  if  he  be  not  eftopped  to  declare  fo, 
wHtmu^  furely  the  jury  may  find  the  whole  matter;  and  fo  judg* 
ncceflariiy  ment  was  giYCn  pro  qucr*.  i  Vent.  362,  363.  Hill.  33  &  34 
be  in  the       Car.  2.  in  B.  R.  Walburgh  v.  Saltonftall. 

term, 

though  the  writ  be  profecuced  after.*  Skin.  32.  S.  C.  adjudged,  and  that  it  was  faid  that  if  he 

bad  pleaded  it  as  taken  out  at  Jan.  tefte  1%  Nov.  it  would  have  been  uoqueftionably  good,  and  that  lb 
it  fliould  be  now,  the  courfe  bemg  known. 

Origiaai  procefs  may  bear  date  out  of  term,  becaufe  it  iffues  out  of  Chancery,  which  is  always  open  ; 
hMt  judicial  procefs  iflues  out  of  thofe  other  courts  which  are  open  only  in  term-time,  and  tberefbre  muA 
boar  date  in  terjn ;  per  Doderidge  J.  Lat  1 1 .  in  cafe  of  Ramfey  v«  MitcheO.        1.,,  1 1 8.  S.  C. 

10.  lo 

/ 
/ 
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10.  In  deti  fir  rentf    the   defendant   pleaded  an  eviffion  hj  JmUtmm 
ilegiti  *i/l^  ^5   J^Ji  and  adjudged  5  Will.  &  Mar,  that  the  ^^-^^t  ^ 
elegit  was  void ;  for  the  Court  will  take  notice  that  it  was  tefted  thc'd^l^. 
out  of  term*     Ex  relatione  M'ri  place.      Ld.  Raym.  Rep.  4.  tion,/£«//iir 
Pafcb.  6  W.  &  M.  C  B.  Ball  v.  Rove.  T?""' 

-    Juedcat 
10  the  ]ofig  TacatioB,  oat  of  term-tiinet  and  eKception  was  takeh ;  for  that  the  Coait  muft  judicl«ilf 
takeootkeof  the  beginning  and  end  of  the  terms,  as  well  moveable  as  immoveable  j  and  that  the  i  %th  of 
Jnh  was  after  Trinity  term  was  ended,  and  therefore  that  the.writ  was  a  void  writ,  for  it  was  not  poffibie 


•  that  It  was  not  according  to  the  truth  of  the  fad,  for  it  could  not  on  the  xSth  of  July  be  foedout  of  the 
cottxt  of  B«  R.  tfaftn  fitting  at  Weftminller,  when  the  Court  did  not,  nor  could  not,  fit  out  of  tena. 
The  plantiflT  defiied  leave  to  difcondnye,  which  was  granted  him  May  ij^  ^7%^'  2  IdOK^Raym.  Rep. 
1557,  155S.  Eaft.  %  Geo.  i.  B.  R.  Ufiier  Eftwick  v.  Edward  Cooke*  ' 

ir.  It  was    moyed   to   refer  the  regularity  of  a  judgment  iSaik.5o. 
in  debt;    the  declaration  was  (f  Hillary    term,    and  judgment  ?l'.'^' 
if  corfejfion,    which   v^tl^  ftgned  after  the  term;  and   after   the  Ann.kR. 
figning,  viz.  the    \oth   of  Aprils  the    defendant    died,    and    the  S.  C.  but 
exeatiion  before  tefte  the   i^d  of  Januarys    and   it  was  iniifted  •^•**'^^« 
that  it   appeared  that  the    execution    was  before    the   judg-  —  Ld. 
ment.    Scd  non   allocatur;   for  execution  may    be    fued  out  Raym.Rep. 
after  the   death  of  the  defendant,  except  aeainfl:  a  purchafor,  ^^^ih  ^' 

J      -  .        r  ^-  *  A       /^  f  .  layrthemo- 

and  the  wnt  of  execution  may  bear  tejte  of  the  precedent  term,  tion  was  d«. 
cren  of  the  firfl  day  of  that  term.     Comyns's  Rep.  117.  pi,  82.  **'«**»  ^^ 
PafcL  13  W,  3.  Parfons  v.  GiU.  ^^^,U. 

tree  is  always  fo,  and  well  enough* 

12.  An  a£lion  being  lixnked  to  be  brought  within  a  year, 
the  plaintiff  gave  inftruEHons  for  an  original  to  the  curftor  fome 
days  before  the  end  of  the  year,  but  the  ivrit  was  not  fealed  till 
e^er  the  year,  though  antedated  as  of  the  day  of  the  inflruBiotis 
given;  and  upon  debate  whether  this  was  good  or  not,  Ld. 
C.  Parker  referred  it  to  the  principals  and  affiftants  of  the 
Society  of  Curfitors,  who  certified  that  it  was  the  cosiflant 
piraSice  of  the  office  to  tefle  original  writs  againft  hundreds,  cor^ 
porations,  heirs,  and  in  fcveral  other  cafes,  the  fame  day  the  writs 
are  hej^ke ;  and  that  they  never  knew  it  otherwife,  or  that 
the  practice  was  ever  contefted  before 'the  prefent  cafe;  and 
his  lordihip  decreed  accordingly.  Wms.*s  Rep.  437,  438.* 
Trin.  1718.    Price  v.  Chewton  Hundred  in  Somerfetfliire. 

13.  The  capias  ad  refpondendum  was  direEted  to  the  fheriff  Rep.  of 
(fingular)    of  London,  tefed  the   \ph  of  February,   which    was  ^g'* 
the  day  after  the  end  of  laft  Hillary  term.     It  was  moved  to  s.*c!^aS- 
quaih  itj  alleging  defendant  has  no  other  remedy  to. take  ad-  cordingjy. 
vantage    thereof,    becaufe   he   cannot   have,  oyer    of    the  writ; 

nor  will  it  appear  upon  the  record  in  cafe  of  a  writ  of  error,  A 
rule  was  to  (hew  caufe^  which  was  afterwards  made  abfolute. 
This  writ  bearing  tefte  in  vacation  is  void.  Barnes's  Notes  in 
C  B.  291^  292.  Eaft.  7  G»  2.  Bcnnet  y«  Samp fon. 


s 


2&6  ^mt 


(G)     In  whofe  Name* 

• 

1»  f  P  the   ting  dies    in  the   mornings    all  procefs  and  pateii£i 
^  fiall  he  in  bis  name  all  this  day,  and  not   in  the  name 
of  the  new  king ;  per  EUerker  &  Fulth.     Br.  Jours,  pL  34, 
cites  4  H.  6*  7* 

2.  The  Lifrd  Chief  Juftice  of  the  King's  Bench  &tf  about 
1 1  in  the  mornings  and  all  the  writs  which  were  feaUd  that  day, 
hre  tefie  in  his  name,  and  all  thofe  which  were  fealed  the  next 
day,  bore  tefte  in  the  name  of  the  fecond  juftice  of  the  Kin^t 
Bench.    Cro.  C.  393.  pi.  3.  Hill.  10  Car.  a  memorandum. 

For  more  of  VeSe  in  general,  fee  <£jceCUtfoni$y  ^EcSatimiy 
and  other  proper  titles. 


%\xat 


(A)    Time.    Day.   In  what  Cafes  the  Day  (hall  be 

taken  exclujive. 

•  S.CtciN  [i.  Y  F  a  man  leafes  for  years,  habendum  from  thefleaUng  andde^ 
i^^i^  X  livery  of  the  deed,  the  day  is  not  excluded,  but  it  fhaQ 

MMTeof  commence  prefently  after  the  delivery.  H.  3  a  £1.  B.  R. 
Natter  T.  between  Higham  and  Cole.  Dubitatur.  Co.  5.  *  Clayton, 
^-  I  Co.  Litt.  46.  b.] 

Hbii.  140.  [a.  &  if  it  had  been  extunc,  or  from  the  making,  it  fhaO 
'afclfN^*.  commence  prefently.    Co.  Litt.  46.  b.  Hobart's  Reports,  188.] 

m  ▼•  the  Hnadred  of  Ctwtry.  ■  s  Rep.  i.  Mich.  %^  U  iS  Elis.  B.  R.  Ciayton't  cafe.   . 

Mo.  879.  laid  by  Hobart  to  have  been  fo  adjadgcd. 

[3.  But  if  a  leafe  be  made,  habendum  ^om  the  day  rf  the' 
date,  or  from  the  day  of  tbejfating,  the  day  .(hall  be  uken  ex- 
clufire.    Co»  Litt.  46.  b.] 

*•"•  ^^*        [4-  [Ar/]  if  a  man  leafes  for  yeaBRj^  ha^cndum^^w  tie  daU, 

S.  C.W-    Ac  day  of  the  date  (hall  be  taken  cxcluCve.    Tr.  14  Ja.  B.  R. 

daridgefrfd  between    Bacon    and  Waller   adjudged  per  Curiam,     Co. 

Botbms,      Litt.  46.  b.] 

bat  aH  the  ^  -*  • 

cthcri  apted  thst  thf  day  (oitl  )k  Mc!u<^vt.wiw  ■  3  Bulfl.  204.  S.  C.      i 

Bit 


ftimt.  $265 

l^itTHA.  %  W.  2*  C.  B.  it  wdt  adjudged  by  3  judget  fgaldft  Treby  Ch.*  J.  tkarfach  habendum 
Indu'dea  the  d«y  of  the  dace.  2  Salk.  413.  pi.  i«  Hatbs  v.  Aih.— 3  Lev.  438.  $.  C.  by  the 
cAfne  of  Nattik  v.  Ash,  and  was  of  a  leafe  ffiade  by  a  prebendary  fur  Jife  habendum  adatu  ;  and 
adjudged  accordingly  by  Nevil,  Powel  fenror  Se  junior,  Trcby  Ch.  J.  being  now  e  contra,  though 
bimitif  at  €rft  waa  of  the  fame  opinion,  but  changed  it,  and  waa  not  prefent  when  the  judgment  wu 
given,  but,  as  it  was  fuppofed,  abfentcij  hirofelf  purpofcly ;  and  note  alfo,  that  Powei  junior  was  at  firft 
of  opinion  f  r  rhe  plaimifF,  but  afcerwarJs  changed  it,  and  was  of  opinion  for  the  defendant,  fuch 
vttiety  and  change  had  there  been  in  xhn  cafe.— —  Ld.  Raym.  Rep.  84.  S.  C.  and  there  It  was  orged^ 
that  though  Co.  Litt.  46*  is  objedted  to  the  contrary,  yet  thit  book  is  founded  upon  5  Rep.  i.  b. 
•  Ci.AVT0K*s  CASE,  •  whe-c  thib  point  is  nor  refolved  by  the  Court,  but  Inferred  by  the  reporter  of 
thk  cafe  from  Fopham  in  Dyer,  218.  whivh  book  does  not  warrant  any  fuch  opinion.  And  though 
3  Balft*  ^03.  Bacon  v.  Wa^kr,  Mo.  40.  pi.  laS.  agieea  with  5  Kep.  i.  yet  Cro.  J«  135.  0(borne 
T.  Rider,  and  as8.  LvcUin  v.  Williams,  su«  contrary.  And  lor  tbcfe  and  other  reafonf,  .the  faid  3 
juftices  hetd  the  leaie  good,  and  gave  Judgment  accordingly. 

f5.  If  A,  makes  an  obligation  to  B.  dated  i  May,  and  B.  the  TrfJ^fswu 
ehltgee  after  makes  releafe  to  A,  dated  the  fame  day^  of  all  anions  till  ^°pg" '*» 
the  day  of  the  releafe^  this  (hall  not  rcleafc  the  obligation.     Du-  JJ^^^ 


bitatun  H.  3  Ja.  B.  j  «r 

mcit  »f  mU  irtfj^mffit ;  afiimoardt  on  thtfgmt  Jay  another  trefj^afs  was  done*  Id  trefpiit  brought  lor 
a  Cfc^pala  geacraUy  done  on  that  day,  the  defendant  might  plead  generally  the  rekafe  given  «a 
that  d^y  and  then  the  plaintiff  in  his  replication  muft  divide  the  day,  to  (hew  that  the  trefpaft  WM 
done  after  the  relcale  in  that  day*    Moor,  596.  pi.  812*  Trin.  33  Elis*  in  cafe  of  Plaine  f.  Bynd* 

[6.  In  cafe  of  a  proteSHoriy  the  year  (hall  be  accounted  from  Hob.  139. 
the  day  of  the  date,  excluding  the  day  of  the  date.     Hobart's  ji^eofVt^. 
Reports,  i88.]  risr.  the' 

hundred  of 
Cawtry.  Mo.  879.  pU  1233.  In  S«  C« 

£7.  A  deed  of  bargain  andfale  may  be  inrolled  within  fix  months  J^o^l*  ^«P« 
after  the  day  of  the  date,  excluding  the  day  of  the  date.  Ho-  f^ilf^of' 
ban's  Reports,  188.]  Walizk 

V.  BACON9 

cites  D.  5  Bfis.  PoiPiiAM*s  casz  \  md  the  reporter  fays  nota.  It  has  been  refolved  alfo,  that  if  it  bt 
tnroUed  the  fame  day  on  which  it  bean  date,  it  is  good. 

[8.  An  afflon  to  be  brought  upon  the  flatute  of  hue  and  cry  Hob.  139, 
upon  a  robbery,  ought  to  be  brought  within  a  year  after  the  rob^.  f^  jji  j^ 
bery  done,  including  the  day  upon  which  it  was  done.     Hobart's  s.  c— -« 
Reporu,  i88.  Norris  and  hundred  of  Gautris;  for  it  is  an  ^<>*  ^78* 
4^,  mt  a  date,]  5.'  "^^'  -, 

Brawnl.  1 56.  S.  C.  accoidingly. 

£9.  If  a  man  leqfesfor  years,  rendering  rent  fir  one  tvhole  year,  Cro.  E.  yea. 
▼iz.  a  fefio  Sanili  Michaelis  \  ufque  ad  finem  termini  pradiHi ;  in   ^jj^^*  ^ 
this  cafe  the  rent  {hall  be  due  on  the  feaft-day  itfelf ;  for  the  pre-  ^   ^_  -^ 
mifles  of  the  rcfervation  are  ||  generally,  rendering  rent,  for  one   ||  Foi.  5*1. 
Cfittn:  year,  which  is  from  the  time  of  the  refcrva^ion,  and  there-  ^-r'v— -^ 
fore  the  fcaft  is  not  excluded.     AM  whe0  he  goes  further,  and  J^  ^dd  » 
.fiiys,  viz.  a  feftoSanf^i  Mid]|elil^  tncre  words  are  void,  inafmuch  be  in,  and 
as  they  are  repurnant  to  tMKreinires.     Pafch.  43  tX,  B.ijL  per  judgment 

r\^  -  i_       ^  *     TT  ^  -I  ^*      *         fb.  the  de- 

CDnam,  between  Umble  and  risHER.]  ^ndam 

+  TImo^  ia^Wnifs  u^ant  tale  feftum  will  exclude  that  dayj'  ytt,  in  wfe  oi  a  refer^ation,  it  is  t9 
bt  fOffnicd  ky  tbciatoic.    ]^t.  292.  HUl.  27  de  2S  Car.  a.  B.  R    f^-'-  •'.  fridges. 

Vol.  XX,  S  X  [vx  l£ 


t6j  Cime«  ^ 

'^te.  K  a  than  in  debt  for  rent  declares,  that  a5th  llGndi^ 
15  Jac.  he  leafed  certain  land  to  the  defendant,  habendum 
iibifide^  for  a  jear,  rendering  fo  much  rent  halfyearly  at  tbefeafi 
of  Si.  Michael^  and  the  annunciation^  by  equal  portions,  during 
the  term^  For  the  faid  rent,  due  at  the  faid  a  feafts,  he  brings 
the  a£tion  \  and  moved  in  arreft  of  judgment,  that  the  lesSe 
commenced  the  a5th  day  of  March,  and  fo  all  this  day  is  taken 
incluGve  \  and  then  the  leafe  ended  the  day  before  the  next  25th 
day  of  March,  and  fo  the  rent  referved  after  the  term  ended,  and 
therefore  no  a£lion  lies  for  it.  But  rcfolvcd,  that  by  the  word 
abinde,  the  a5th  day  of  March  being  before  mentioned,  the  faid 
25th  day  ihall  be  talcen  cxclufive,  and  fo  the  rent  referred  with- 
in the  term.  Mich.  2  Car.  between  Benedict,  Hall,  and  Dbwe, 
Adjudged.] 
1 1^8  1  ~  [  1 1  •  If  the  condition  of  an  obligation  be  to  Jland  to  the  award  oi 
J"  !•  ^'  ^^^  quod  fat  upon  or  before  the  f HI  day  of  fcc. 

at  for /^.  and  an  award  is  made  upon  the  faid  nrft  day  of 
«Mf  •('««»-  between  6  and  7  o'clock,  poft  occafum  Jolts.  This  is  a  good  award 
jMf  Jeter-  within  the  condition  }  .for  if. it  be  within  the  natural  day  it  is  fuf- 
fun-fet.  ficient,  and  not  like  to  the  *  payment  of  money  to  bind  men  to 
But  for  M.  attend  it.  P.  1 1  Car.  B.  R.  between  Church  and  Greenwood. 
*"*  "Jf^*^^^  Adjudged  per  Curiam,  upon  a  fpecial  verdi£l.  Intratur  Mich. 
conuAuet  *  10  Rot.  497.  Note,  That  Mafter  Hodgfon,  an  attorney  of 
tiU  !o  and  Staple's  Inn,  (hewed  afterwards  to  me  a  precedent  of  Mich. 
it'n^ght.^  18  &  19  El.  B.  between  Raven  and  Lytwih,  adjudged  ac- 
a  And.  3S,  cordinely,  upon  a  fpecial  verdi£l,  per  Curiam,  becaufe  they 
39'  p,);  ^S*   faid   that  the  day  to  this  purpofe  has  continuance  till  m«/- 

cafe  of  Ba-     «'!*'•  J 
neilerv*  Tmflel. 

Cr«.E.  1x8.        12.  AJfumpfit  on  the  ii  Sept.    to  deliver  certain  goods  to  the 

^d*  ^d  ^f  plaintiff,  if  they  were  not  claimed  by  any  other  before  the  i^day^ 

i^e"p!ain-"^  Septe 'fiber ;  and  alleged,   that  there  was  no  claim  made  after  the 

tifF}  but  it  1 1  day  unto  the  14  day.     After  a  verdift  for  the  plaintiff,  it  wa» 

"^""ihatar  ^^^^^^  *"  *™*  ?^  judgment,  that  the  declaration  was  ill*,  be- 

.  rxccption  "^  caufc  thc  plaintiff  ihould  have  alleged^  that  no  claim  was  made 

WIS  taken  after  the  promifey  (and  not  after  the  1 1  day  of  September,)  unt0 

I^rt'oi*"'*  ^^^  14  dayy  &c.     But  adjudged  well  enough;  for  thc  efpedal 

that  thc  matter,  on  the  divilion  of  the  day,  ought  to  come  m  by  thc 

Cou-t  took  (hewing  of  the  other  fide  5  or  otherwife  it  (hall  not  be  intended. 

wy  nou«  Mo.  596.  pi.  8i2.  Trin.  33  Eliz.  Rot.  700.  Plainc  v.  Bynd. 

Lc.  2ac.  pi.  303.  S.  C.  but  DOthiog  faid  at  to  this  point.  But  Cro.  £•  301.  pi.  26.     BjD^ 

V«  Plaincy  S.  C.  aiirxned  in  erxor,  where  this  very  nutter  w^  aligned  for  error. 

3Bulft.ao4.  13.  Habendum  a   datu^  and  a  die  datus^  are  all  one,     RoQ. 

f"y5%s'to  R^P-  3^7-  in  cafe  of  Bacon  v.  Wallbr.     Arg.  cites  it  to  hare 

this'poirt  been  adjudged,  Mich.  8  Jac.  in  the  cafe  of  Luellino  v.  Mor-* 

the  whole  QAN.    But  Serjeant  Athow  and  M^Mre  feemed  c  contra.    But 

S^ojinfon!  Crook  and  Haughton  thought  them  afl  one ;  but  Coke  was  not 

according  to  then  prefcHt ;  ajid  the  Court  faid,  they  vould  fcc  thc  rococd  of 

thejudg-  that  c  1^1  e. 

tncnt  g'ven 

10  Lucaiii'a<*A',  th*i  iIa  ^-rnt  it  ai!  one.  ■     -— BvlfV.  177.  Trin.  9-Jic  Anom  f >tmf ng  pK  J- 


WM  i  die  iitm  to  be  ntclufive,  but  that  t  datu  was  iaclafiire  of  the  Jay.  And  he  took  this  di/Ference» 
wiicvi  it  it  itt  a  cafe  and  point  of  inteiefty  that  ii  conveyed  or  pafled  fiom  one  to  another,  ai  in  cafe 
of  a  kale  for^n,  or  any  other  intereft  that  ia  paffed ;  and  (6  is  Claytok^s  cafe,  Coke,  5*  pa« 
fol.  I.  But  where  it  Is  in  mstten  of  account,  where  no  matter  of  ihtercft  is  to  be  pafled  or  conveyed, 
ns  if  000  be  to  be  accountable  to  another,  and  that  by  deed,  be  the  fame  to  be  done,  a  die  datus^ 
or.  a  datu,  ia  this  cafe  no  intereft  paffing  by  the  deed,  be  the  fame  a  die  datuc,  or  a  datu,  it  ia 
fell  one,  aad  no  djflcrcnce  between  them }  as  was  clearly  held  by  Fienuning  Ch.  J*  and  fo.  agreed  by  thi 
Cottrt. 

S«  C«  aad  fioae  diflerenoe  cioed  Arg.  Lord  Raym.  Rep.  85.  Trin.  S  W.  j*   in  cafe  of  Hattern 
AOkm    And  of  this  opinion  waa  Powei  ieo«  but  the  others  faid  aetliing. 

t4«  If  a  fubmiifion  he  to  an  av}ardj  fo  as  ii  be  made  wUAin  6  s.  c.  cited 
Jays  after  the  fubmiffion^  an  a^uarA,  made  on  the  farm  day  on  which  ^  Lutw. 
the  fubmiilion  was,  is  good ;  bccaufe  the  day  of  the  award  (ball  'u '^*J^ 
be  taken  inclufive^  and  not  exclufive  \  per  Roll  Ch.  J*  Stile^  382.  in*  TOta,*1ii 
Trin.  16C3.  B.  R.  Clark's  cafe.  the  cafe  of 

''  BcUafis  ▼.  Hefter^ 

15.  Infuranee  of  H/s  life  for  a  year.     H.  died  on  the  lafi  day.  >»  Mod. 
The  infurcr  is  liable-     a  Salk-  625.  pi.  3.  Trin.  1 1  W.  3.  B.  R.  l^^' 
at  the  fittings  at  Guildhall,  Sir  Robert  Howard's  cafe*  Raym.  Re^ 

480*  s.  c. 

i6*  When  the  computation  is  to  be  made  from  an  aB  donej  the 
day  in  which  the  a£l  was  done  muft  be  included  \  becaufe  hnce 
there  is  no  fraction  in  a  day,  that  a£l  relates  to  the  firft  mo* 
nient  of  the  day  in  which  it  was  done,  and  was  as  if  it  wens 
then  done.  But  nohen  the  computation  is  to  be  from  the  day  if« 
felf^  and  notfrom  an  ad  done,  there  the  day  in  which  the  afib 
was  done  muft  be  excluded  by  exprefs  words  of  the  parties.  As 
if  a  leafe  be  made  to  commence  a  die  datus^  the  day  is  excluded ;  [  269  j 
but  if  it  be  a  confeBioney  which  is  an  a£k  done,  the  day  of  the  mak- 
ing ibali  be  included.  Per  Powell  &  Nevil  J.  Contra  Treby: 
Ld.  Raym.  Rep.  281.  Mich.  9  Will.  3.  in  cafe  of  Bellafis  v.  Hef- 
tetj  cites  Clayton's  cafe.  And  Treby  Ch.  J.,  admitted  that  cafe 
to  be  good  law. 

17.  The  law  will  never  account  by  minutes  or  hours  to 
make  priorities  in  afmgle  day^  unlefs  it  be  to  prevent  a  gteat  mifchief 
or  inconvenience  \  as  if  a  bond  be  made  the  i  ft  day  of  January^ 
and  this  bond  is  releafed  the  fame  day,  the  bond  may  be  averred  to 
be  made  before  the  releafe.  So  if  a  feme  fole  binds  herfelf  in  a 
bonS,  and  the  fame  day  marries^  one  may  aver^  that' (he  married 
after  the  bond  delivered*  In  allife  it  appears,  that  the  diffeifin 
Was  done  the  fame  day  on  which  the  writ  was  iefle ;  yet  this  fliall 
not  abate  the  writ,  becaufe  the  affife  might  be  pnrchafed  after 
the  difteifin  ;  per  Cur.  Ld*  Raym.  Rep«  281.  Mich;  9  W.  3;  , 
ia  cafe  of  BellaGs  v.  Hefter. 

a 8.  A  was  bom  Feb.  i.  at  xi  at  night  s  and  January  31,  at  s.  C  citel 
1  iM  tie  momingy  A.  makes  a  will  af  lands,  and  dies.    It  is  a  by  Hoit  ch. 
|bod  will,  fot  he  was  dien  of  zm^  ffid,  per  Holt  Ch.  J.  to  have  J;^*  |jj^* 
oeeafo  adjudged*     t  Salk.  4^^ich«  3  Annx,  B.  R.  AnoH.        irin.  ir  w. 

3.  at  the. 

it  Onildbaity  In  Sir  Robert  Howard's  C4re S.  C.  cited  by  Holt.    Lord  Raym.  Rep. 

inSrfC«  ■     •  lAodaii  a  L4.  Raym.  Rep.  1096;  Miili.  3  Anne,  in  cafe  of  F;t2augli  v.  D&a^ 


«tf^ 


^une. 


(A.  2.)    Day.     How  to  be  compute  J. 

t*  TIITHERE  the  king  dies  one  day^  and  another  king  is  made 
^^  the  fame  day^  this  day  (hall  be  the  day  of  the  old  kiiig; 
qtsod  quaere ;  for  otherwife  it  was  computed  in  i  £.  6«  and  if 
he  miilakes  his^  day,  this  (hall  be  at  his  peril  in  mortmain.  But 
it  is  faid  that  it  was  not  greatly  argued  hy  the  Court,  nor  adjudg- 
ed,    Br.  Jours^  pi.  49.  cites  7  H.  7.  5. 

2.  Cttrafeflum  San^i  Johann'u  ;  per  Frowike  Ch.  J.  The  feaft 
in  our  law  commences  in  the  moniingi  and  ends  at  night,  and 
the  natural  day  begins  ad  ortum  folis,  and  ends  ad  occafum  folis, 
and  fo  is  taken  and  adjudged  in  our  law ;  but  the  feaft,  by  the  law 
of  the  church,  commences  at  noon  in  the  vigil,  and  continues  till 
the  next  day  at  midnight;  and  xh/c night  as  to  burglary  commences 
ad  occafum  folis,  and  continues  ad  ortum  folis  Keilv.  75.  Mich. 
21  H.  7. 

3.  There  is  no  froBion  of  a  day  but  in  fpeclal  cafes,  and  dien 
the  day  of  paymentj^  (viz.  of  a  hill  of  exchange  payable  one  day 
after  fight,)  (liall  commence  after  midnight^  and  from  this  time  he 
fhall  have  an  intire  complete  day,  confilling  of  24  hours,  to  pay 
the  bill  \  for  a  day  to  this  purpofe  commences  always  at  midnight 
and  always  confifts  of  24  hours  \  per  Treby  Ch.  J.  2  Lutw.  1593* 
in  cafe  of  Bellafls  v»  H^iler. 


(A.  3)     Where   there  fliaU  be  a  Priority  atxd  Pof- 
teriority^  as  to  Things  done  on  the  fame  Day. 

I.  1 F  a  man  brings  ajjife^  and  the  tenant  aliens  the  fame  day  that 

^he  affife  is  purchafedy  yet  the  writ  is  good ;  for  this  day  is 

adjudged  in  law  all  the  day  of  the  plea ;  quod  nota.     Br.  Brief| 

pi.  275.  cites  17  AflT.  21. 

[  270  ]        2.  In  falfc  imprifonment  the  defendant  juflified^  for  that  on 

S.  C.  cittd     the  2gth  Sept.  he  was  ehofen  mayor  of  Lynn^  and  that  a  plaint  vsas 

Arg.aLtttw.  /^/^^  {^  /^^  court  there  cgainfl  the  plaintiffs  for  which  he  was  com* 

\litQsitU    mittei  by  the  mayor  to  the  gaol  there.     Upon  demurrer  it  was  d)- 

lafis  V.  Hef.  jefted,  that  the  defendant  did  not  anfwer  to  the  time  of  the  day 

**'•  before  he  was  ehofen  mayor ;  for  the  commitment  might  be  the 

fame  day  before  he  was  ehofen  mayor  \  but  adjudged  for  the 

defendant;  for  the  juftification  fliaUbe  intended  for  the  whole 

day,  and  if  the  commitment  was  before  he  was  mayor,  the  plain- 

tiiF  ought  to  (hew  it.     Cro.  Eliz.  168.  pi.  4.  Hill.  32  Eliz.  B.  R. 

Smith  V.  Hellier  and  Clerke. 

^Baiftaii.       3.  A.  became  indebted  to  B.  foir  wares,  and  in  conftderation 

^^^\  (?     thereof  poftea  eodem  die  promifed  to  pay  it-,   and  fuch  decla« 

-—Irou!     ration  was  tailed  good,  not  as  a  p.omife  in  law,  but  as  an  adual 

Rep.  413.    promife  railed  upon  a  confuleration  continuing ;  which  (hews  that 


Hitle  difiame  pj  time  (though  the  fame  day)  alters  the  intendment  of 
the  law  s  cited  per  RoU.  Allen,  70.  as  14  Jac.  the  cafe  of  Hodge 
V.  Vavafor. 

4.  If  a  writ  aiates  one  day^  and  another  writ  is  purchafed  vhich 
Aftvr/  tefie  the  fame  day^  it  inall  be'  intended  after  the  abatement 
of  the  firft.  Allen,  34.  Mich.  23  Car.  B.  R.  in  cafe  of  the  Earl 
of  Northumberland  v.  Green. 

5.  Error  was  brought  to  reverie  a  judgment  in  an  a£lion  for 
words,  and  aiSgns  fox  error,  that  the  plaint  w^  entered  the  fame 
day  that  the  words  were  fpokeny  which  was  faid  ought  not  to  be, 
becaufe  the  adion  fhuuld  be  brought  after  the  words  fpoken, 
which  ihall  not  b^  intended  to  be,  if  it  be  the  fame  day ;  for 
the  law  admits  of  no  firaflions  of  time,  which  will  be  if  the 
day  be  divided  into  feveral  parts,  as  it  here  muft  be,  for  there 
muft  be  one  hour  fuppofed  when  the  words  were  fpdken,  and 
another  hour  when  the  plaint  was  entered.  But  Roll  Juft.  faid,  it 
was  well  enough,  and  ordered  the  pbintiiF  to  take  her  judgment 
ni(i  caufa,  before  the  end  of  the  term.  Sty.  72.  Mich.  23  Car.  < 
Symons  v.  Low. 

6.  If  2  informations  are  preferred  the  fame  day,  which  refer  5^  in  caft 
to  the  firft  day  of  the  term,  yet  it  may  be  examined  which  of  them  ^^  fn«»- 
w^  firft  preferred.  Per  Levins  of  qoynccl.  Arg.  2  Lutw,  1591.  ^jJ2c2^Lri 
in  the  cafe  of  Pellafis  v.  Hefter.  JoomU  »% 

tht  fberWtbe  fawu  i^^  theie  is  »  pHps  U  potkHos,  and  thoagh  that  which  was  flrft  delivered  wat 
tefted  aner  die  ocbery  yet  it  ihall  be  prelerred.  Otberwifie  the  iheri/f  is  liable,  is  Mod.  147.  SamIU 
comb  V.  Buckingham.— I  Salk.  3x0.  pl«  4.  S.  C.  b.  C.  cited  Arg.  6  Mod.  19a.  by  ths 

same  of  SmaUcombe  v«  Cxx)ire. 

7.  There  is  no  *  dlvifion  of  a  day,  unlefs  in  cafe  of  neceffitj^  i  Saik.  i%o. 
as  in  Co.  Litt.  135.  and  6  Rep.  33.  b.  where  there  was  a  pri*  ^  ^* 
ority  of  an  inftant*    Arg.  5  Mod.  377.  in  cafe  of  Smallcomb  v.  g^"  m^^ 
Buckingham*  ^  ^feofCor- 

ai£|  T- Cow- 
ley.—~«>Yeiv.  87.  S*  P*  and  in  jxneral  intendment,  what  is  done  in  one  day  is  done  at  the  (ame 
time*    Ja  caie  of  DSnriogton  v.  £afte. 


(B)     Tean     How  it  (hall  be  accounted. 

2.  ipSK  ftatutum  de  anno  biflextili  editum,  21  H.  3.  it  is  or- 
'^  dained  that  to  avoid  the  doubt  which  has  been  made, 
computetur  dies  excrefcens  in  anno  biflextili  in  ipfo  anno,  &  fie 
haheatuT  de  menfe  illo  in  quo  excrefcit  &  contineatur  dies  ille 
excrefcens  in  integritate  anni  praedifli  &  deputentur  dies  ille  & 
dies  proximo  praecedens  pro  unico  di(. 

2.  If  a  condition  be  that  ^  a  rent  be  arrear  atMich.  by  a  quar^   [  ^71  3 
ter  of  a  year  after^  it  Jball  ^jjtawful  to  re-enter^  the  quarter  of  a 
year  ihall  be  accounted  by  the  days  of  the  year^  which  is,  that  91 
days  make  a  quarter,  and  for  tlie  6  hours  over ^  the  law  has  not  any 
regard,     D.  17>  18.EI.  345.  5.] 

X  3  3.  Dccla- 

« 


tfx  Cimt. 

3*  Declaration  In  debt  for  tent  fro  reditu  uniiss  armiJimtiMfefi^ 

Mich,  primo  ad  fijium  anno  fecundo  Caroli^  after  verdi£x  judgment 

was  arrefted)  becaufe  this  canftot  be  a  year,  being  between  the 

feafts.    Palm.  531.  Pafch.  4  Car.  B.  R.  Bligh  v.  Trefrey. 

Cio.  J.x66.       4,  Where  time  mentioned  in  any  Jiatute  is  exprejfed  by  the  year% 

c\tc.B"R!  ^^Vy^^y  or  quarter  of  a  year^  it  is  always  computed  m  law  by 

Biihop  of     folary  months^  viz.  12  calendar  months  for  a  yearj    but  where 

Peterbo-       ifumths  are  mentioned  in  a  ftatute  and  not  years^  tbofe  are  always 

Cateib/*      Gomjputed  by  the  moon,  viz.  4  weeks  to  the  month.    And  fo  the 

s.  P— '—     ftatute  againft  deer  dealing,  appointing  the  profecution  to  be 

%  Show.       Vithin  12  months  after  the  fad,  and  12  Iimary  months  being  ex-« 

Trin!*  34'^    pired  before  any  profecution  \  the  conviffion  was  qua/bed  for  the 

Car. ».  B.R.  Teafon.    Carth.  407.  Trin.  9  W.  3.  fi.  R«  in  cafe  of  the  King 

pfiiler.S.P. 

5.  It  was  moved  to  fct  afide  an  execution  for  irregulaTity, 
upon  fuggeftioni  that  when  he  confeffed  the  judgment^  the  piaintiflF> 
and  he  agreed^  that  execution  Jhould  not  be  taken  out  till  a  year  after  j 
the  plaintiff  infifted  that  he  had  ftaid  a  year  s  for  the  warrant 
was  in  a  long  vacation,  and  the  judgment  was  entered  as  of 
Trin.  term  before,  and  the  execution  was  after  Trin.  term  foU 
lowing.;  and  fo  the  plaiptiff  had  waited  a  year  after  judgment 
entered.  But  the  Court  was  not  agreed,  whether  in  fuch  cafe 
the  year  was  to  be  reckoned  from  the  date  of  the  judgments  or 
of  the  warrant.  6  Mod*  i/\t  Michf  ^  Apn?^  p.  R.  Pillon  u 
9rown, 


iB^(B)pi.  (C)     Month.    How    the    Month   dall    be    0>m^ 

4.— Rent       ^     ^  J.    s  J 

(X. «)  putca. 


[if    TN  all  Jfatutes  where  mention  Is  of  a  month,  28  diys  ihal] 
-*    be  intended  the  legal  computation.  jfl['rin.  5  Ja.  B,  R^ 


A  aMBth  !a 

cmiy  Jirea^'  Catesqy's  cafc,  per  Curiam  agreed.] 

ryefafu 

uMmtnt  for  sn  offtncty  which  was  at  common  law,  11  not  a  penal  ftatute ;  and  in  tbit  caft  the  month 

inail  be  computed  according  to  the  calendar,  and  not  %%  days.     Sitf*  ]S6.  Pafch.  i6  Car.  x.  B.  R^ 

00  ftat.  13  H.  4k  7.  of  riots.    King  v.  Cu^ens  deal. See  Cro.  E.  835.  pi.  6*  Tiiiu  43  EIil, 

B.  R.  in  an  i|ifomation  on  the  fiatittp  of  Uvepes.  ^.  P.  Dormer  v.  Smith. 


Hob.  179.         [2.  The  6  months  for  proof  of  a  furmife  in  a  prohibitioti  accords 

pi.  III.  ing  to  the  %d  E.  6.  Oiali  not  be  accounted  by  28  days  to  the 

Jacks',  a—  v^ontb)  but  according  to  the  calendar.    Hpb^rt's  Re(K>rtS|  %^%^ 

i  Modk  58.  between  Coflt  and  Collin^  rcfolved,] 

Sharp  T. 

Hubbard.  Mich.  %y  Car.  ft.  C  B.  held  accordingly, 

f^     *    •  '       3-  If  an  informatiou  upon  the  ftatute  of  unlawful  garner  be  agalnft  • 
I    -'^^*\  J*  S.  *  for  7  months  exercife  of  the  game^  in  this  cafe  the  month 
ihall  be  reckoned  by  28  days  to  the  month,  and  fliall  not  be  reckon- 
ed according  to  the  calendar,  M«  ?  X  J^C.  B,  Jl,  WH^THERBD'a 
cafe,  per  Curiam,! 

[4.  w 


Vftttt* 
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1[4.  If  a  rat0  be  ^11^  t^  «Zf  and  heer  by  the  mayor  and  chief 
offieers  of  a  town,  aecordhtg  H  the  Jlatute  of  7."^  H.  ^.  to  continue' 
for  6  month  next  enfuing }  this  flrall  not  be  reckoned  accord- 
ing to  the  calendar,  but  ac^cording  to  28  days  to  the  month. 
P.  7  Car.  B.  R.  adjudged  in  the  ctfe  of  one  £vans»  and  di«- 
rers  others  Brewers  of  Exeter,  -where  it  was  averred  that 
diey  fold  contrary  to  the  rate  between  the  time  of  the  rate  made^ 
and  fuch  a  day,  which  was  the  end  of  the  6  months,  according 
to  the  calendar;  but  [was}  6  months  and  %  weeks  accord- 
ing to  28  days  to'  the  month,  and  for  this  the  indi&ments 
qua&ed.] 

5.  The  words^x  months^  in  the  Jlatute  of  •  ujurj  mnd  labmrers  p  *•  ^'  'jj 
are  to  be  expounded  half  a  year  \  (for  the  year  is  mentiofsed  ift  j  which 
thofe  ftatutes)  and  they  fhall  be  reckoned  according  to  the  caletidar^  «»«  g«ia-* 
as  in  cafe  of  a  lapfe.    Jenk.  282.  pL  8.  ^*''*A^' 

6.  In  the  cafe  of  poUcy  of  ajfurance  made  to  warrant  a  Jhip^ 
one  was  bound  to  warrant  a  (hip  for  i  a  months ;  and  the  truth 
was,  (he  did  not  perifh  within  the  time  of  the  12  months,  bein^ 
accounted  according  to  28  days  }  but  being  accounted  by  the  ca- 
lendar, as  January,  February,  &e.  it  periChed,  &c.  i  Le.  ^6. 
pi.  I2j*  Mich.  29  £liz.  in  the  Exchequer,  in  Sir  Wollaiton 
Dixie's  cafe,  Arg.  fays  it  was  faid  and  holden  that  the  infurer  had 
not  forfeited  his  bond. 

7.  Tempus  femejlre  to  prevent  a  lapfe   is  to  be   computed  "^Tdr.  loo. 
by  the  calendar.    6  Rep.  62.   Mich.  3  Jac.  C.  B.  Cateiby's  ct^T^,^ 
cafe.  Bifliopof  * 

Pettrbp- 
roo^hv.  Cateiby.  And  Ibid.  167.  pi.  6.   inS.  C.  YelTerton  fard  that  Jnftiee  WilmOey  {hvwi 

bim  a  precedent  in  the  time  of  E.  i.  (which  was  immediacely  after  the  ftatute)  .where  jt  was  lefolvei 

that  teaipat  ftmeftre  Ihould  be  Ukea  for  the  half-year,  and  not  for  fix  months  only. Per  menfei  mm 

yo'  hehdoioedas.  O.  327.  b.  pi.  7.  and  in  Marg.  cites  Mich.  5  £.  l.  Rot.  100.  Queen  Eleanor  v.  tha 
Biibop  of  Lincoln. — Jenk.  2S2.  pi.  8.— Cro.  E.  S3 5.  Dormer ▼.  Smith.— Verba  accipienda  funt  fe* 
cuodum  fobjedam  materiam  ;  and  therefore  becaufe  this  compvlation  of  the  months  e$nurns  tbofi  of 
ibe  cbmrchj  it  is  great  xwTon  diat  the  computation  Ihould  be  according  to  the  computation  of  the  chucch, 
which  iht!^  beft  know.     6  Rep.  6z.  Caceiby*s  cafe. 

But  where  zfrefentee  was  refufedfor  infyffic'tency,  and  notice  was  given  of  iiich  vefbfa!,  and  the  cauie 
diereofx  it  was  agreed  and  rekilved  by  the  whole  Court,  that  in  the  computation  of  the  6  months,  ja 
fiich  ca&s  the  reckoping  ought  not  to  be  according  to  the  calenfiary  but  according  to  ^3  iiy>*  I^.  3 1  • 
pi.  39.  Trin.  27  Ella.  C.  B.  Albany  t.  the  Bifhop  of  St.  Afaph. 

The  2  months  for  reaJing  the  artiela  of  rt/ipom  aie  to  be  reckoned  by  2S  dayt.  Let*  I0|.  Pafch. 
15  Gar.  %,  B.  R.  Brown  v.  Spenoe. 

•8«  A  twehemortti  in  the  fii^ular  number  includes  all  the  year 
according  to  the  calendar  ;  but  twelve  months  ihall  be  computed 
according  to  28  days  for  every  month.   ^  Rep.  6z.  Mich.  3  Jac. 

C.  B.  Catcfty's  cafe. 

9.  It  was>  agreed  by  all  the  Court,  .that  in  a  conditioh  for 
rentf  as  38  H.  6.    7.    and   in  cafe  of  inrolments,    as  5  Eli;;*, 

D.  218.  and  in  cafe  of  a  leet  I|eld  within  a  month  after  Eailer 
and  Michaelmas,  it  (hall  be  accounted  28  days.  Cro.  J.  J67. 
pi.  6.  Trin.  5  Jac.  B.  R.  In  cafe  of  Bilhop  of  Peterborough 
V.  Catefby. 

10.  It  was  moTed  to   quafh   tlvi  indiclment  upot^t  the  ftatute  Keh.  69^. 
13  if,  4*  cap.  1*  for  a  rht ,-    for  that  the  inquiry  wad  not  within  ^^q^J*^^ 

X  4  .  a  month) 


fTOtttd  not  a  inonthy  (viz.)  28  days  after  the  offence  committed  $  but  the 
w»(h  it  on  Court  faidi  that  the  time  {hall  not  be  confined  to  7%  days,  kit  to  an 
tiJn  without  ^^rnanack  month.  Sid.  ijtf.  ph  9.  Pafch.  16  Car.  a,  B.  R.  The 
plea. King  V.  Cofins.  ^ 

S.  C.  cited 

per  Cur.  4  Mod.  1S6.  PafcJi.  5  W.  ir  M.  ift  B.  R>  in  cafe  of  Barkfdale  t«  Mo^aiu 

Show.  368.   ,     ii«  Upon  the  ftatute'of  i  W*  is^  M.  which  appoints  all  H^ 

w^°^d   <A^"^>  ^^'  '^  '^^  ^*'  flfl/A/,   the  qucftion  was,  whether  the  6 

feenu^be'    months  mentioned  in  die  ftatute  are  to  be  accounted  calendar 

S.C.  Ad-     months  or  lunar  months*;  per  Holt  &  Curiam^  abfcnte  Gregory, 

i^™^'""   this'  being  upon  the  conftruflion  of  an  zGt  of  parliament,  it 

Burton  T?^*  Ought  to  be  conftrucd  according  to  our  law,  that  the  6  months 

Woodward,    (hall  be  accounted  lunar  months.     And  Holt  *  obferved,  that 

Adj<^ator.  (here  was  another  claufe  in  the  aft  for  fellows  of  colleges  who 

loi.  S.  c'  V^  ^^^  ecclcOaftical  perfons,  and  aAced  whether  the  6  months 

Adjornatur.   Diould  be  reckoned  lunar  months  fur  them  in  this  claufe,  and 

•[273]  calendar  months  as  to  bifliops,  .&c.   in  the  other  claufe,   and 

fo  the  fame  word  in  the  fame  aft  be  taken  in  2  difFereut  fenfes  ? 

and  he  faid,  No.  '  Curia  adverfare  vult.     But  they  feemed  ripe 

to  give  judgment  that  the  6  months  ihould  he  accounted  lunar 

and  not  calendar  months;   and  Dolben  and  Eyre  doubted  of 

Copley  and  Collinses  case;    and  Holt  faid,   that  that  cafe 

alone  fluck  with  him,  and  notwithftanding  he  inclined  fortitur 

ut  fupra.    Skin.  313.  Pafch.  4  W.  &  M.  in  B.  R.  Woodw*ir4 

V.  Hamerfley. 

12.  The  defendant,  in  conHderatioo  of  20  guineas  paid  him 
by  the  plaintiff,  did  covenant,  upon  payment  of  ^00 L  morcj  within 
one  month  next  following,  to  transfer  to  him  upon  noticCj  certain 
EaJl^India  Jhares,  &c.  the  plaintiff  averred  that  he  tendered  the  • 
500I.  within  a  month,  &c.  The  defendant  pleailed  th»t  the 
plaintiff  did  not  tender  it  within  a  month ;  for  that  before  the 
tender  28  days  ^ere  pad  from  the  day  of  the  date  of  the  agree* 
ment.  And  the  truth  was,  that  the  plaintiff  tendered  the  money 
after  28  days,  hut  nuitbin  a  calendar  month.  Per  Cur.  In  common 
parlance  a  month  is  taken  to  be  28  days  in  all  cafes  but  in  a 
quare  impedit;  and  words  and  phrafes  of  fpeech  muft  be  go« 
verned  by  the  common  acceptation  of  the  people,  and  as  they 
are  generally  underftood;  and  fo  held  that  the  computation 
in  this  cafe  muft  be  after  the  rate  of  28  days  to  the  month. 
4  Mod,  185.  Pafch.  ;  W.  &  M.  in  B.  R.  Barkcfdale  v.  Morgan. 

13.  In  debt  upon  the  ftatute  5  Eliz.  4.  for  ufing  a  trade^ 
the  computation  by  calendar  months  was  held  fatal,  but  beis^ 
after  verdift  it  was  aided.  12  Mod.  641.  HiU«  13  W.  3.  B«.R« 
Stretcbpoint  t.  Savage,  and  cites  Miclu  6  W.  3.  The  Kinj;  v. 
Scowbiidge. 


/ 


Citne.  173 

(D)  How  to  be  underjlohd  where  it  is  mentioned 

generally* 

I    TTTTHERE  a  msLViJ^aks  rf  the  feqft  of  St,  Micbaeif  and  does  %  InS^its^ 

^^    ml  fay  what  St.  Michaely  it  ftall  be  intended  St.  Michael  ^^• 
the  archangel,  which  is  the  moft  notable^  and  not  St.  Michael 
in  Tumba.     Bn  JourSj  pi.  5.  cites  20  H.  6.  23. 

2.  Bui  if  a  man  fpeaks  of  the  feqft  of  our  Ladj^  and  does  not 
Ihew  which  feaft^  it  is  faid  that  this  is  not  good.  Br.  Jours, 
pl.  5*  cites  20  H.  6.  23.  ^ 

(E)  Pleadings  of  Time.     NeceJJary  to  be  pleaded* 

In  what  Cajes. 

1.   1^  qffff  in  London^  it  is  nfual  to  put  the  year  and  day  of  the  ^^t  (F) 

diffeyin.  Contra  in  other  affife;  for  it  is  not  ufed  but  in 
4iBions  perfonal^  and  not  in  afbions  real  nor  mixed  ^  quod  nota. 
JBn  Pkadings,  pL  62.  cites  20  Aff.  6. 

2ir  Where  a  man  declares  upon  an  obligation  without  a  date,  he 
ought  to  declare  quandofa^umfuit*  Br^  Obligation,  pL  66.  cites 
3  H.  4.  5.  per  RichiU. 

3*  In  trefp  ifs,  if  a  man  juftifies  for  tithes  as  parfott  at  the  time 
rf  the  trefpafs,  &c.  it  is  not  good ;   becaufe  he  d^es  not  fay,  that 
he  was  parfon  as  well  at  "the  time  of  the  feverance  as  at  the  time  s/"'  r  074. 1 
the  taiif.g.     Br.  Pleadings,  pl.  15.  cites  35  H.  6.  48. 

£^.  So  of  villeinage,  and  Jejfing  of  goods,  he  ought  to  Jay,  that 
he  was  his  villein  as  well  at  the  time  of  the  firft  taking  as  at 
the  time  of  the  fecmd  taking.  Br.  Pleadings,  pl.  15.  cites  35 
H*  6.  48.' 

5.  And  where  ^  Jherrff  juflifies  an  arreft  by  capias,   Yit^fiall 
fay,  that  he  was  fiertff  as  wetl  at  the  time  of  the  arreft,  as  at 

the  time  of  the  receiving  of  the  writ.    Br.  Pleadings,  pl.  15.  cites 
35  H.  6.  48. 

6.  Trefpafs  de  claufo  fra£lo )    the  defendant  faid,  that  the  place  Br.  picU* 
it  a  piece  of  land,  and  that,  J.  JV.  was  feifed  of  a  houfe  in  D.  of  ingi,  pl  94. 
nvhich  this  piece  was  parcel^  and  infeoffed  A.  in  fee,  who  infeoffed  ^^  *•  ^ 
?•  R.  in  fee  who  had  ifjUe  W.  and  died  feifed,  and  W.  entered  as 

heir  find  infeoffed  the  defendant,  aud  gave  colour  by  J.  W.  The 
plaintiff  faid,  that  he  was  feifed  of  a  lane  in  the  fame  vUl  in  fee,  of 
vriich  the  place  is  parcel,  and  that  the  defendant  did  the  trefpafs,  ab* 
fque  hac^  that  it  was  ever  parcel  of  the  faid  houfe,  prout,  &c«  'to 
which  the  defendant  faid,  that  it  was  parcel  of  tl^  houfe  in  the 
pofleflion  of  J.  B..  and  the  others  e  contra,  and  it  was  found 
for  the  plaintiff;  and  exception  was  taken  inafmuch  as  he 
did  not  anfwer  if  it  was  parcel  of  the  houfe  at  the  time  of 
ihe  dying  feifed  of  J.  B.  and  yet  good  by  the  opinion  of 
th(  Court  \   fpr  when  U  fays^  that  it  was  parcel  when  J.  B. 

was 


\ 


174  Cime. 

« was  fiifidy  ihisjball  be  intended  all  the  time  that  J.  B.  was  feifed^ 

therefore  it  was  parcel  at  the  dying  feifed^  and  it  fuffices  to  iaef 

'  that  W.  ut  filius  &  hasres  entered,  for  tliis  word  (ut)  is  tanta 

mount,  that  he  is  Ton  and  heir  in  iz£k.    Br.  Trefpafs,  pL  304. 

citcs^  3  E.  4.  27. 

^9  fffitrt  ht      ^,  Trefpafs  rfgp$ds  taken  at  A.  in  the  county  of  E»  the  d^endant 

£aftLlo!-     fi^^*  '^^'  ^^'  ^^  of  London  is  an  ancient  city  time  out  of  mind,  and 

mnofair^     diat  there  is  a  market  there  every  day  except  Sunday^  and  that  H.  was 

without       pojfejfed  of  the  goods  dt  London^  and  on  Friday  before  the  trefpafs  fold 

waT"  Bn*'  '^^^  '^  ^^  defendant f  and  did  notfbew  any  year ;  and  yet  good  per 

pieadingty     Catefby,  Chocke,  and  Littleton,  becaufe  he  bid,  that  £ere  is  a 

pLioa.  citet  market  there  every  day  except  Sunday.    Bn  Pleadings,  pi.  iOO» 

"^•in.e"  cites  12  E.  4-  I. 

kid  laud  J^  «  W0f  A  dty»    Br.  Pleadisgi,  pL  loo.  cjtti  i»  E.  4«  i* 

;Br.Replea.  8.  If  a  msok  pleads  that  A,  wasfeifedin  fie  to  the  ufe  of  B.  and 
^9  pi*  3i«  that  J?«  gave  to  him  the  trees^  this  is  not  good  if  he  does  not  fay 
Srr/n^  precifely,  that  A.  was  feifed  to  the  ufc  of  B.  at  the  time  rftU 
ptTt,  when    gft  i  for  alteration  may  be  me(he  between  them.    Br.  Pleadings> 

•  man  jir/.     pL  ^g.   cites  6  H.  7.    3. 

mawd  ^  ce/lmi  jme  mfe,  he  /ball  fiy,  that  tb*  fnfett  vure  Jnftd  ftbhuftMt  tbe  ttm  rf  tbi  comamml, 
Br.  PUadingi,  pi.  166.  cUet  loH.  7.  a6. 

^0  It  is  if  [it  fay  if  tbat  tbe  place  is  bis  frankunement,  ht  Jballfaj,  that  at  tbe  time  of  tbe  trefpafi,  the 
phce  was  his  frankteneisent,  &c.  Br.  Pleadings,  pi.  79.  cites  i  H.  7.  3.^— CMrrr«  of  tbit^  wbifb 
may  be  liUended  to  bmte  eonthmaace*    Br.  Fleadiogs,  pi.  79.  citet  6  H.  7.  3./ 

9.  Wh^  a  man  pleads  a  leafe  for  years  and  releafe^  he  fliall  fay 
that  he  was  poffeffed  at  the  time  of  the  making  of  the  rekafe.  Bn 
Pleadings,  pi.  166.  cites  10  H-  7.  26. 

10.  The  time  oi  feifin  in  a  psare  impedit  is  immaterial,  and 
fieifin  generally  in  the  time  ofpeace^  in  the  reign  of  Juch  a  iiVi|f,  being 
Alleged,  it  is  lufficient.    Per  Holt  Ch.  J.  Skin.  66o.    in  cafe  ofr 
the  King  v.*  the  Bifliop  of  Chefter. 

11.  Affumjfit  to  run  a  horfe  atfuch  time  and  place  as  the  plaintiff' 
ficuii  appoint^  and  the  plaintiff  declaresi  that  he  did  appoint  fsch  a 

day  i  it  w^is  doubted,  whether  this  was  appointing  a  time,  which 
is  more  certain  and  determinate  than  a  day :  per  Curiam,  by  ap* 
pointing  a  day  the  law  wiH  fupply  the  reft,  and  fx  it  to  the  mofl 
ufual  and  convenient  time  of  that  day.  3  Salk.  346.  pL  i.  Trin. 
II  W.  3.  B.  R.  Scott  V.  Hogfon. 

12.  in  pleading  nvant  of  affeis  by  an  adminiftrator  the  time 
muft  be  fet  forth.  See  12  Mod.  6iu  Hill.  13  W.  3.  Ingram 
T.  Foot. 

[  275  ]        13«  I"  tranftory  aHians  time  and  place  are  not  material,  but  the 
plaintiff*  may  declare  at  any  time  or  place,     xo  Mod«  251.  348« 
.Hill.  3  Geo.  .x>  B.  R.  Cafe  v.  Hawkins* 
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(F)  Headings.  In  what  Cafes  a  Day  muft  be  IheWn 

certain. 

1»  T  N  trefpafs  the  defendant  pleaded  a  gift  of  the  plaintiff  s  and  Br.  vstim^ 
^  Xht  plmntiff  faid^  that  after  this  gtft^  and  before  the  trefpafs^  l*'"*^**** 
the  defendant  re-gave  it  to  the  plaintiffs  by  which  he  was  pofleffed 
till  the  trefpafs,  and  the  defendant  maintained  his  bar,  abfque 
hoc,  that  he  re^^ave  after  the  firft  gift ;  and  this  plea  admitted    , 
mintbout  alleging  a  day  certain*     Br.  Pleadings,  pL   142*    cites 
10  H.  6.  i6. 

2.  In  debt  t^on  account  by  an  executor,  the  defendant  faid,  that 
the  tf/lator  made  the  plaintiff  and  one  W.  bis  executors  at  London^ 

.^abo  is  in  full  life^  not  named  in  the  writ,  judgment  of  the  writ  j 
.and  the  plait^Jr  fend,  that  after  this  the  tefiator  made  bim  bis 
file  eneeutor  at  C.  in  the  county  of  MiddUJexy  judgipent,  &c« 
To  whteh  the  defendant  faid,  wat  the  truth  is,  thai  be  made 
the  plmntiff  bis  executor  fole^  but  after  this  he  made  both  bif  eX" 
editors  I  akfque  hoc  that  he  made  the  plaintiff  bis  fole  executor 
effter  this*  And  he  was  compelled  to  Jbew  day  certain,  viz.  that 
focfa  a  day  he  made  both  his  executors;  abfque  hoc  that  he 
made  the  plaintiff  executor  fole  after  this.  For,  per  Prifot, 
if  all  was  alleged  in  one  county,  then  the  county  may  inquire 
of  the  time  well  enough ;  or  if  all  was  alleged  in  two  coun- 
ties which  might  Join,  vifne  ihould  be  of  both  counties }  but 
Ixmdon  cannot  jom  with  any.  Therefore  by  him  and  Moile 
day  certain  Jball  be  alleged^  that  the  vifne  Jhall  come  where  the 
sffirmative  is  alleged    Br.  Vifne,  pi.  5.  cites  33  H.  6.  44. 

3.  Where  a  man  is  bound  [that  J.  S.  fliallj  enter  into  fuch  ^^whcnte 
land  b fore  Michaelmas  peaceably,  it  is  fufficicnt  to  fay,  that  he  en-  ^^f'*^.^ 
tered  into  it  peaceably  before  Michaelmas,  ivithout  declarthg  what  wa<,/!?f!2 
day.    Br.  Conditions^  pi.  79.  cites  37  H.  6.  1 8.  ^^'^^  Jbatt 

not  enttr  — 


dnmfucb  a  bwfi ;  iimI  the  defendant  faid,  that  he  did  not  enter  mr  eUhn,  Kebk  faid,  he  claimed  ; 
priit  Brooke  i<ivi»  it  iieeiiit  that  he  ought  to^jf  tbntjueb  ajttr  nnd  dvf  he  claimed*  'Br*  Coaditioo^ 
^  130.  cites^.  H.  7*  13. 

4.  7refpafs  of  a  chfe  broken,  &c.     The  defendant  juflified,  that  Br.Cowit, 
y.  5  beidrf  Inm,  and  aliened  in  mortmain,  and  he  entered  for  the  ^' ^if^ 
^ienation  within  the  year.     And  no  plea  >    per  Cur.     Becaufe  be  s!  p.  for  k 
dees  not  fhew  what  day  the  alienatior*  was  made,  fo  that  it  may  ap^  Aaii  ««/  bt 
fear  wbetber  bf  pitered  within  the  year.    Br.  Jours,  pi.  49.  cites  'j?/*^^^ 

7  H.  7.    5*  Vfttfin  tht 

yen-,  t/'tthe 
pot  (hewn ;  for  the  tinie  then  ft  parcel  of  the  fabftafice  of  the  bar,  and  it  ftall  sot-be  a  good  plee 
there  to  fay,  that  he  entered  within  the  year,  vtitbout  jbewxng  the  day  certain,   for  the  notice  of 

Se  juron.    Arg.  PJ^  C.  %y,  b.  in  cafe  of  Colthirft  v.  Bqumin.  S.  F.  33.  b.  in  S.  C.  by 

ountagve  Ch.  J. 

5.  But  in  fmrmedon,    if  the  tenant  pleads  nontenure,  and  the  Bt.  Count. 
4timdaftt  ftid  that  b§  vm  tenaist^  and  made  alienation  to  per-  l\^^^ 

fons 


t  «75  Cime. 

wi'^H-dies  •^"'^  "fftff^rii  to.  the  intent,  &c-  and  that  he  took  the  profits,  and 
S.C.'&ga  ^^^^^  he  brought  his  anion  within  a  year  of  the  title  accrued ;  there 
6.115.16.8.  he  ihall  not  (hew  day  of  the  alienation,  but  when  the'aafcn 

accrued  to  him.     Agreed,  per  tot.  Cur.  Br.  Jours,  pL  49.  cites 

7  H.  7,  5. 

S''«*^dJja  ^'  ^'^^  *"  ^"^  /"^^  infra  mtatem  he  (hall  not  ihew  day  of  the 
S;^.;V       alienation.    Br.  Jours,  pi.  49.  cites  7  H.  7.  5. 

•  s^  P  7*  -S"'  ^o^j  "^at  /«  ♦  r^ii/  aBions,  it  is  not  ufual  to  flicw  the 

Nor  inmixt  7^^'  ^"^  ^^7*  ^^'^''^  \XL perfonal  adions.     Br.  jours,  pi.  49.  cite*  ! 

anions,  m     7  H.  7«    5.  " 

in  afiifcy 

wtfte,  and  qaare  impedit.    Br.  Cottot|  pi.  59;  <hcs  S.  C      .i    Hcatb^a  Mat  8.  did  S.  C  and 

9  H.  6.  1J5>  1x6, 

8.  If  one  be  bound  in  an  ohligation  to  infeoff  another  hetnmm 
the  date  of  the  obligation,  and  the  feaft  of  St,  Michael  mtct  €•• 
fuing,  there,  if  a^ion  be  Jued  upon  the  obligation,  it  is  no 
plea   to   fay  that   he  infeofted  him,    but  he  ougkt  to  Jhew  the 

4  day  certain ;  for  the  tim«  is  parcel  of  the  fubftance  of  the 
bar,  and  if  it  be  omitted  it  fliall  never  be  intended.  And 
'alfo  the  plea  (hould  not  have  been  good,  if  he  had  faid  that 
he  infeofFed  him  before  the  feaft  of  St.  Michael,  without  (hew- 
ing the  day  certain,  for  the  information  of  the  jurors,  if  ifTue  ht 
joined.  Arg.  PI.  C.  27,  b.  Pafch.  4  £,  6.  in  cafe  of  Colthiift 
V.  Beju(hin. 

9.  LeflTee  brought  bill  of  covenant  againfi  lejfor,  who  had  cove- 
nanted with  him,  that  if  he  was  iawful/y  ejected  if  any  part  of 
the  land,  that  he  Jbould  have  fo  mtuh  other  land  of  the  lefibr 
dnring  the  fame  term,  and  he  (hewed  that  he  had  been  ejeddd 
of  fuch  a   piece  of  the  land,  and  did  not  fay  when ;   and  it 

was  held  that  he  ought  to  have  fhewn  the  day  certain^  inafmuch  as  1 

it  is  matter  of  fubftance.     Arg.  PI.  C.  27.  b.  in  cafe  of  Colthiift 
V.  Bejuflun. 

•'^rfifi  ^L  '^*  ^^  ^*  *°  ^  wAtA  always  for  a  general  rule,  that  if  he  who 
iLLt*  hi  pleads  in  bar  is  prefcribed  to  a  certain  titne,  he  ought  to  (hew  the 
rwun  Urn-  day  of  his  ad  certainly;  per  MouuUgue  Ch.  J.  PI.  C.  33.  b.  ix^ 
m0iandC4»n'  cafe  of  Colthirft  V.  Bejufliin. 

Sifimatf  he  '' 

•ugbt  to  fliew  certainly  the  time  of  hfs  ofing  thereof;   fo  that  it  may  appear  to  be  done  beCwwn  this 

tijBe.     PJ.  C.  31.  b.  io  cafe  of  Colthirft  v.  Bejulfain. 

So  he  who  jvftifies  iy  licenccf  by  vftrrant,  or  by  sittbority,  ought  always  to  Aew  the  time  certMa  of 
Jiia  juftification.     PI.  C.  33.  b.  in  caiie  of  Colthirft  v.  Bejuihin. 

'  But  ht  wUfliatls  in  the  ne^ati've,  need  not  plead  certainly.    PI.  C.  33.  b*  in  cafe  of  Colthiift  t. 
Bejufiiin. 

Smt  he  who  pleads  im  ahmfemtni  tf  a  wrk,  m(  pteadt  a  plea  after  the  Ittp  cottthmanct,  oo^t  to  f^ 
^eruinly  5  per  Mountaguc  Ch.  J.  who  (aid  that  thdi:  were  obferved  as  principles  in  our  law.  JPL  C  ^t. 
b .  m  cafe  of  Colthirft  ▼•  Bejufliin,  '^    . 

J^oy>93-  II.  In  replevin  the  defendant  mzdc  conufance  for  a  rent  due  to 

S.  p.'  don  7'  ^*  ^^^  wasfeifed  as  remainder-man  in  tail,  and  averred  that  the 
not  appear,  tenant  for  life  was  dead,  but  did  not  allege  the  precife  time  when  he 
— Lat.  died.  It  was  +  argued,  that  he  need  not,  becaufc  an  avowry 
ao5.  S.  c.  (^high  is  in  lieu  of  an  adion)  is  a  real  a£lion,  and  in  real  aSims 

tht 


^  precife  day  ncc^  not  be  alleged.    Poph.  loo,  MicH.  2  Car.  ^^;;^- 
Bicker  v.  Moland.  pear.— ^ 

Ptflm.  5oS«  Hin.  3  Car.  BR.  S.  C.  an4  S.  P.  ZTgocA  accordingly  >  bat  the  opinion  of  the  CoBit 
ieoned  ^gvnft  him*  ami  advifed  the  taking  a  new  diftreft,  becaufc  here  the  dae  ol'  the  death  of  tc* 
nmt  fat  Jife  does  not  appear  whether  it  was  before  the  rent  arrear  or  not 

f  3  Nelf.  Abr.  %%y.  cites  Foph.  aoi.  Ditchbk  v.  MoaLANB  as  adjudged,  that  he  seed  noC 
Ikew  (he  precipe  timej  but  this  feems  lo  be  an  cnor  of  the  preTt* 

II.    In  ajumj^t   the   plaintiff  counted,  that   defendant  in 

confiderauon  of  2  s.  promifed  to  carry  fuch  gpotU  aboard  ajb^^ 

if  phnntfff  would  deliver  them  to  him»  and  (hewed  that  he  de* 

IWered  them,  but  defendant  did  not  cany  them  aboard.    But 

exception  was  taken,   becaufe  he  faid  only  deliberavit^    ttntbout 

Jbewing  when  or  where,  and  then  the  law  fays  they  were  nOt 

delirered.     Per  Jones  J.  The  fame  is  but  matter  of  inducement 

U  the  promfi,  and  ought  not  to  be  (hewed  fo  precifely.     Godb. 

404.  pL  484.  Pafch.  3  Car.  B.  R.  Mole  v.  Carter. 


(G)      Pleadings.     Good,     Where  Time  is  made  [  277  ] 
,  Parcel  of  the  IJfueJ 

I.   T  N  replevin  defendant  avowed,  for  tJjot  J.  S.  was  feifed  and  *  Saund. 

'■'    made  a  leaje  to  B.  for  ai  years,  who  being  pofleiied,   af  ^^'^  ^*"* 
Jtgned  his  term  to  H.    the  avowant,  -by  which  he  entered,   and  H^tsxcHt 
was  poffeffed;    and  on  the  frfl  Dec.  18  Car.  2.    at  F.    demifed  S.C.  Ikya  - 
for  fart  of  the  term  to  the  plaintiff  rendring  rent ;   and  for  fo  ^j^^  j^  ^ 
much  rent  arrear  he.  avowed  the  taking  the  beafts.    The //am-  of  opinion 
tiff  pleaded  in  bar,  that  the  avowant  upon  the  faid  firfl  December  tb«^if- 
18  Car.  2.  aforefaid  at  F.  did  not  demife  modo  55*  forma,  as  the  ^^£i\^' 
avowant  has  alleged,  et  hocy  iffc.  wide,  i^c.     After  verdi£):  and  aided  by 
judgment  for  the  plaintiff  in-  C  B.    it  was  aflTigned  for  error  ''j*.**^^^* 
in  B.  R.  that  this  was  an  immaterial  iffue,  by  making  the  day  butTwiTdat 
and  place  parcel  of  the  iffue ;    for   a   demife   at  another  day  contra*  and 
and  place  would  maintain  the  avowry,  and  the  putting  them  ^'  '^Tf* 
in  b  only  for  conformity  in  pleading,  but  the  "pi^^  fhould  have  byanyfta- 
been  general,  mn  dimifit  modo  £5*  forma,  &c«     The  Court  could  tate  of  jeo* 
not  tell  for  whom  to  give  judgment  according  to  the  right  of  ^^>  J*^^ 
the  matter ',  and  after  the  matter  had  been  twice  argued,  whe-  mau'wr^ 
ther  this  cafe  was  remedied  by  the  new  ftatute  which  cures  affirmed. 
defaults  where  the  right  is  tried,   the  Court  were  of  opinion  ^^H"*!^*^* 
that  it  was  not,  and  doubted  what  to  do.     But  afterwards,  upon  s.  c.  ac. 
other  exception  taken  by  Hale  Ch.  J.  to  the  avowry,  the  judg-  coding  to 
ment  was  affirmed.     2  Lev.  11.   Trin.    23  Car.  2.    in  B.  R.  ^^J^' 
Holbech  y.  Bennet. 

2.  In  account  the  plaintiff  declared^  th^t  upon  the  1^  March, 
22  Car.  2.  and  thence  to  the  \fi  May^  27  Car.  2.  the  defend-- 
ant  wai  his  receiver,  tic.  Defendant  pleads,  that  from  xfi  March^ 
1-2  Car.  2.  to  the  ift  May^  27  Car.  2.  he  was  not  his  receiver,  &c. 
The  plaintiff  demurred  fpecially,  becaufe  the  time  from  the  ift 
March  to  the  ift  May  are  made  parcel  of  the  iffue,  which  it 

ought 


\ 


\ 
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Ought  n6t;  beeaufe  plundff  muft  dlege  t  dme  /of  fWm'l 
fake,  and  defendant  might  fay  he  was  110/  reeaver  modo  istjwrnut^ 
&c.  Befides  the  defendant  was  charged  as  receiTcr  on  the  x 
day  of  March;  and  he  pleads,  that  he  was  not  receiver  front 
that  day;  fo  the  day  was  excluded,  which  the  Court  held  axt 
incurable  fault,  and  that  the  time  ought  not  to  be  made  par^ 
eel  of  the  iflhe.  And  judgment,  quod  computet.  %  Mod.  145^ 
Hill.  28  &  29  Car.  2.  B.  R.  Brown  ▼.  Johnfon. 

3.  When  hj  a  traverfe  the  time  is  made  part  of  the  iflue,  fudi 
tiwerfe  is  never  good ;  per  Cur.  5  Mod.  286.  Mich.  8  W.  3f 
Biackwdl  v.  Eales. 

For  more  of  ^ftltf  in  general,  fee  Slrfeftrement,  Con&ftfOll^ 

Hfmfratioa)  f^a^ment,  dtocM,  %txiiax%  «id  otho; 

proper  titles. 


■Mkl 
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?Sl^  (A)    Wbatxu 


(AJpLV 


I.    POSSESSION  is  a  good  title,  where  no  better  tiite 
-*       appears.    See  Maxims,  in  dtquaU  Jure  melior  ejl  ion£th 

poffidentisi    and  qui  prior  eft  tempore^  potior  eft  jure^  in  nqtatU 

jure. 

2.  A  prefcription^  that  is  to  claim  a  real  interift  in  aUeno  fdk^ 

is  a  title,  and  as  a  title  muft  be  ftri£Uy  and  curiottily  plead«« 

ed ;  per  Sir  Francis  North  Arg.  Vent.  386.  in  cafe  of  Potfier  Ti 

Korth. 

(B)    Preference.    Where  a  Man  bos  feveral  Titlc<i 

whkh  fhall  be  preferred* 


JVtaXlOl*  ••      "»■•'     •"-.»,,*,       «...^       Mn-ww      Tvau     mtm j      M*«»k    «av    a^    AAA    V«    «M9    •W*Vf^aHi    «*•««    Wb'" 

•undo  4m  ter  title.    Fnch's  Law,  16.  a.  f.  05. 


m 
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ft.  It  was  enabled  by  ad  of  parliament,  that  all  the  lands 
of  &  (hould  be  forfeited  to  the  king,  of  whomfoever  they  were 
Jhiddeii.  S.  held  fome  lands  of  the  king ;  the  kingliad  that  land 
by  efcbfot  by  tbexommon  law^  atii  mt  by  tbe  Jlatute.  Arg.  Godb* 
309«  cites  Sir  Ralph  Sadler's  cafe. 

.  3*  Mb<it  feifed  in  right  of  his  houie,  committed  treafon^  and  ^-  ^*  ^*^ 
made  a  kafe  for  years,  and  thin  furrendered  his  houfe  to  the  king  ^  zngie'" 
after  the  fiatute  26  H.  8.  13.  It  was  ai^udged  that  the  king  fidd*scare» 
was  in  by  the  furrender,  and  not  by  the  ftatute,  and  fo  (hould  *"**  'V^ 
not  avoid  the  leafe.  But  if  the  king  had  it  by  force  of  the  fta-  ^*^* 
tute,  then  be  (hould  have  avoided  the  leafe.  Arg.  Godb.  3 1  !• 
cites  the  Abbot  of  Colchefter's  cafe. 

4.  Tenant  in  tail,  reverfion  to  the  king.  Tenant  in  tail  makes 
a  leafe  fcv  years,  and  is  attainted  of  treafm,  the  king  (hall  avoid 
the  leqfe  upon  conftrudiion  of  the  ftatute  of  26  /if.  8.  13.  which 
gives  the  land  to  the  king  for  ever.  Arg.  Godb.  311.  cites 
PI.  C.  360. 

5.  If  a  devife  be  made  of  land  to  tie  heir  at  /aw,  of  the  fame  ^  ""^  ^ 
cftate  as  would  defcend,  it  is  a  void  devife  ;  for  the  dcfcent  (hall  i>|Ji^**^ 
be, preferred.   Per  Doderidge  J.  Godb.  41 2*  pi.  489.  Trin.  21  Jac. 

B.  R.  in  Sommers's  cafe. 


(C)     Excise.     Coming  in  by  Title^  how  far  favoured  C  279  1 

in  Law, 

!•  tF    a  man  diffeifes  me,  and  makes  a  feojfmefit,  and  I  re-enter y  So^tbtU 
-^    I  (hall  not  have  trefpafs  againft  the  feoffee ;  for  he  is  in  by  ^J^fir,  by 
titli  and  no  trejpafor  to  mc.  Br.  Trefpafs,  pi.  35.  cites  34  H.  6.  30.  SS^'J^'j^ 
by  the  beft  opinion.  hinby't^ 

Br.Tiefpafsy 
pi.   v;-  o«w^34  H-  ^6.  30.^  Trtfftifi  }»«  for  diOakt  agMnfl  f««fu  of  dHfeifor^  per  Kebie 


and  Wood.  Bat  Conftable,  Kingfmilly  Frowike,  and  others,  feeined,e  contra  j  for  by  the  commos 
law,  he  chat  wai  in  by  title  ihould  not  be  puniibed.  For  if  the  heir  of  difletfor  had  lands  which  de. 
Iceaded^  no  damages  ftoold  be  recovered  againft  him,  any  more  than  where  he  was  in  by  feoftment, 
and  that  was  the  reafon  of  making  the  ftatute  of  G/eucefter,  that  every  me  Jbntld  anfwer  for  his  own 
^me\  fo  where  difleifor  fells  trees,  and  the  Tendee  cuts  and  carries  them  away,  but  wheve  the 
cttytng  away  b  Co  the  ufe  of  difleifor,  it  is  otherwife.  But  where  feo^ee  was  party  to  the  difleiiia- 
hf  cofin,  9ftm  he  Ihoald  be  puniOitd.  As  if  1  difleiie  a  man,  and  in  feoff*  mv  father,  who  dies 
feiied,  affife  lies  againft  lae*    HilL  13  H.  7.  15.  b.  pi.  1 1.  See  Ti^pafs  (T)  pi.  S.  and  tha 

soles  there. 

2.  But  where  diffiifor  commands  his  fcrvant  to  do  an  aS  upon  the 
ttmdf  and  I  re-enter^  trefpafs  lies  againft  the  fervant^  by  the  beft 
opinion.     Q^asre.    Br.  Trefpafs,  pi.  35.  cites  34  H.  6.  30. 


^7^  €;ltle* 


(D)     Pleadings.     Declaration,     In  what  Cafes  a 
Title  muft  be  fet  forth  in  the  Declaration. 

So  m  •ffife    I .  T  N  a//!fi  of  dotntnon  the  plaintiff  (hall  make  title  in  his  phunt  • 

;/ jn^"  ^"^^  "°^^  •  ^^""^^  ^*'  ^/«&/r/  or  his  bailiff  canm  daHmgt 

the  pUiimifF  «>;  quod  nota  bene,     Br,  Titles,  pi.  2Z.  citC8(  15  Aff.  5. 


peUed  to  Acw  title,  bccaufe  it  wai  «;«iff^  rnMmff  rigbt^  and  fo  he  did ;  and  this  feems  to  be  in  hit 
plaint;  by  which  he  /aid  that  S.  was  feijed  of  the  nutmr  of  D,  with  theptfcary  appendant^  mtd  govt 
t'tm  the  manor  cum  pertmentllt  fimul  cum  iota  pifibaria,  &c.  and  alleged  leidn  per  my  &  per  tout.  Br. 
Tlcks>  pl«  4S.  cites  54  Afl*.  1 1.  Br.  Plaint,  pi.  1 7.  dtes  S.  C. 

ff}^^  ,  2.  The  plaintiff  need  not  to  make  title  in  the  plaint ^  but  where 

tking  op'  the  plaint  is  of  Juch  a  things  of  nvhich  qfftfe  did  not  lie  at  common 
^Ziuft  ^'  /«w  but  by  ftatutc,  as  of  common^  cffice^  (^overs^  Sec.  for  it  lay  of 
*m  right     the  land  and  rent  at  the  common  law.    Br.  Titles,  pi.  25.  cites 

^  it  is  ©fan  22  Aff.  45. 

&c.  there  •  man  ihall  make  hit  title  in  his  plaint ;  but  of  a  rent  e  contra^  though  it  be  a  rewt-Jtrk 
or  rent-charge.  For  tliat  does  not  appear  to  be  againft  common  right ;  for  it  «My  be  reut-Jerv'ue  ty  m^ 
tendment  till  the  title  he  made  \  and  vfben  the  plaint  has  the  appearance  of  a  thing  vuhich  may  be  intended 
tofiand  with  common  rights  there  the  pULntiff  is  not  always  compelled  to  make  his  title  in  his  plaint* 
Er.  AAfe,  pi.  13.  cites  35  H.  6.  6»  7.  Br.  Plaint,  pi.  i.  cites  S.  C. 

3.  In  quod  permittat  of  a  way,  &c.  the  plaintiff  (hall  make 
his  title  in  his  count ;  -  per  Cur.  Br.  Titles,  pi.  6q*  cites  30 
H.  6.  8. 

4.  So  infeSla  molindini^  &c.  becaufe  it  is  a  thing  iffmng  out  of 
onother^sfoiL     Br.  Titles,  pi.  60.  cites  30  H.  6.  8. 

5.  Contra  of  common  rights    Br.  Titles,   pi.  6o*    cites  30  H. 
6.  8. 

As  in  iref.         6.  Where  a  man  is  not  to  recover  the  things  but  damages  for  the 

pafs  quare  things  he  (hall  not  be  compelled  to  (hew  title )   and  e  contra  in 

w^rlnam*  ^^^d  permittat,  aflife,  &c.  where  he  may  recover  the  fame  thing. 

fiam  in-  Notc  the  divcrfity.     Br.  Titles,  pi.  3.  cites  34  H.  6*  28  .&  43, 

tra^itf  and 

foch  I:lte,  the  defendant  ihall  not  fay,  that  the  place  is  his  fnmktenement,  judgement  If  withoot 
title  *  ihewn,  &c.  For  this  affion  is  in  the  p^tjiony  and  only  tcefpifs  to  rtcmter  demiagetf  and  oK 
to  recover  the  warren.  Br.  Titles^  Sec,  pi.  3.  cites  34  H.  6.  28  St  43.-  ■  iBn  Wtfien,  pL  %• 
cite»  S*  C. 

•  ( 28P  ]  , 

Heath's  >j.  Entry  in  nature  of  afftfe  of  common  ;  the  defendant  pleaded  non 

citels^  C.  diffeifivit ;  and  the  plaintiff  gave  prefcription  in  evidence^  and  did 
not  allege  it  in  his  county  and  yet  it  was  permitted  \  for  it  feems 
that  title  cannot  be  made  in  the  count  in  this  aSlion^  as  in  the  plaint 
of  aj/ifcj  and  therefore  does  not  lie  of  the  common.  Br.  Gene* 
ral  Iffue,  pi.  68.  cites  4  £.  4.  i. 

8.  j(ff!fe  of  an  cffice^   the  plaintiff  made  title  in  his  plaint, 
and  it  feems  that  he  ought  fo  to  do ;  for  this  is  of  a  thing  rf 
which  afftfe  doe:  not  lie  by  the  common  law*     Br.  Titles,  pi.  54.  cites 
2  H.  7.  1%. 

9.  In  nvnlh.  when  the  deff^ndant  makes  default  at  the  grand 
iUirfsy  or  '.%  a  C4\:are  hnpcdity  or  in  an  avowry^  in  fuch  cafes  the 

4  ^  ,  plaintiff 
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plaintiflf*  ought  to  count;  but  he  has  m  occafton  fo  count  of  a  year 
and  day ;  for  the  defendant  in  one  cafe,  and  the  plaintiff  in  the 
other,  where  fuch  default  is,  has  no  day  in  court  to  make  a  de- 
fence j  but  in  both  cafes  a  good  title  ought  to  be  (liewn.  Jenk,  124. 
in  cafe,  52. 

10.  For  the  office  of  porker  or  fenvard^  there  is  no  occafion  for 
any  title  ;  for  they  are  ojjices  af  common  right.  It  is  otherwifc  of 
a  rent^harge^  or  rent-feck^  which  are  againft  common  right.  In 
an  aiafe  of  thcfe,  a  title  ought  to  be  made.     Jenk.  130,  pi.  64. 

ri.  Aftion  fur  le  cafcy  fuppofing  that  he  wzs/eijid  in  fee  of  the  S.  C.  cited 
manor  of  H.  and  of  a  fait  to  be  held  there  every  Afcenfion-day,  ^^^'  ^^^* 
and  that  the  defendant  dijlitrhed  him  to  take  tolly  &c.     TliC  defend-  gooj,  be- 
ant  pleaded  not  guilty,  and  found  againft  him.     And  now  moved  caufc  it  was 
in  arreft  of  judgment,  that  the  declaration  was  not  good,  becaufe  "**"^^*JLr 
he  dotli  not  flicw  a  title  to  the  fair  by  grant,  nor  by  prefcription, 
fo  he  hath  not  any  caufe  of  aftion,  fed  non  allocatur ;  becaufe 
iV  is  hut  a  conveyance  to  the  aBion^  and  is  not  any  claim  thereof,  as  to 
the  right,  as  in  a  quo  warranto  *,  and  thereiore  the  declaration, 
without  fpecial  title  comprifed  therein,  is  good.     Wherefore  it 
-  was  adjudged  for  the  plaintiff.     Cro.  J.  43.  pi,  p.  Mich.   2  Jac. 
B.  R.  Dent  v.  Oliver. 

12.  The  plaintiff  declared  in  aHion  fur  le  cafe  for  difiurhing  his  S.  C.  Iner- 
cattlcy  and  lays  no  title  but  only  in  ufing  their  common  in  fuch  a  ^T^^^^ ^^ 
clofcy  but  lays  no  title;  7^6.  judgment  by  nil  dicit.  And  afterwards,  not  ihew  a 
upon  a  writ  of  error,  exception  was  taken,  for  that  he  lays  no  "tJc,  and  it 
title,  which  he  ought  in  this  cafe,  where  he  claims  an  intereft,  "PP""  not 
znd  :i  charge  in  the  foil  of  a  f  ranger,  elpecially  here,  being  upon  defeadant't 
a  nihil  dicit,  or  upon  a  demurrer.  After  a  verdiEfy  it  is  true,  it  ^^n^.  Sk  n. 
will  be  well  enough-,  for  it  iliall  be  prefunied  the  judge,  upon  the  ^^\^^ 
trial,  made  them  Ihew  their  title.     Pollexfen,  On  the  other  fide, 

faid,  that  this  aftion  being  upon  the  poffefjiony  is  well  enough  ;  and 
compared  it  to  a  luayy  to  a  cafe  of  lights,  to  a  nuater-courfcy  &c.  and 
cited  cafes  where   fuch  actions  had  been  brought.     And  cited, 

1  Cr.  575-  the  cafe  of  Sands  v.  Trefusis,  where  an  a£tion  for 
flopping  the  water-courfe,  without  laying  a  title,  was  held 
good  upon  demurrer.  Skin.  115.  Trin.  35  Car.  2.  B.  R. 
Brown  v.  Booking — Cites  2  Cr.  121. — i  Cr.  325.  499.  5*75.— 

2  Cr.  673. 

1 3.  Where  a  common  or  way  is  claimed,  the  title  ought  to  be 
fct  forth  in  the  declaration  j  but  for  a  fair  or  franchife,  which  is 
no  charge  to  another's  foil,  there  habere  dehuiffet  is  good  without 
more  5  per  Holt  Cb.  J.'  12  Mod.  35.  Pafch.  5  W.  &  M.  B.  R. 
Anon. 

14.  Where  aBion  is  brought  upon  the  poffefftouy  and  is  founded 
upon  a  wrong  done  upon  the  pofleffion,  and  not  to  the  title,  as  if 
brought  by  a  commoner  for  digging  coney-burrows,  fo  that  he 
cannot  enjov  his  common  in  tarn  ainplo  modo,  he  need  not  fct  a 
title  forth  cither  by  grant  or^cfcTiptioii.  12  Ivlod.  97.  Trin, 
8  W.  3-  B.  R.  Birt  v.  Strod<S* 

15.  Afeifin  in  fei  is  not  neceffary  to  be  fet  forth,  but  where  a  S.  C.  c'-^d 
prefcription  is  to  be  made;   and  therefore  a  declaration  on  the  rL"j**-f* 

Vol.  XX.  V  PO/lit"">"- 
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in  cafe  of  pofleflion  where  no  prefcrlptlon  is  made,  is  as  good  as  upon  a  feiCn 
Tenant  y.     j^  f^^^     i^  Mod.  o8.  Birt  and  Strode. 

Goldwin.  ^ 

Where  the  i^.  Covenant  by  an  heir  againji  an  aj^gneefor  rent ;  it  feems  that 

l^eht'm-  ^^^^  ^^"^S  brought  on  the  title,  the  title  ought  to  htfet  forth  in  the 
feif,  plaintiff  declaration^  and  that  the  want  thereof  will  not  be  made  good  by 
need  not  (et  yerdift.     Sec  II  Mod.  170.  Trin.  7  Ann.  B.  R.  Willet  v.  Bof- 

foith  any                  i  i^                    i 

title;  but        comb. 

where  it  was  made  by  bis  arcejlor^  or  anothfr^  and  he  brings  his  adion,  and  entitles  kiwftlf  under  fuchp 

he  muil  fei  forth  hi^  title.     Holt's  Rep.  56S.     Willet  v S.  C. 

11  Mod.  168.  17,  A.  VFZS  pojfejfed  of  a  clofe  adjoining  td  a  clofe  of  B,  the  fence 
biit^s  P  *^is  '^^''^^^"  ^^^  ^^^^  2  clofes  had  time  out  of"  mind  been  repaired  by 
notexprrVsiy  thc  tenants  and  occupiers  of  B.'s  clofe.  The  fence  was  not  re- 
mentioned,  paired;  fo  that  B.^s  cattle  came  into  A,^s  clofe;  A.  brought  an  a£lioti 
on  the  cafe  againfl  B.  fetting  forth  this  matter,  and  had  judgment 
in  C.  B.  and  upon  error  brought  in  B.  R.  this  judgment  was  a£- 
•Holt  firmed.  And  per  Cur.  this  is  a  charge  upon  the  defendant 
bwed  that'  ^gainft  common  right ;  for  the  law  bounds  every  man's  property, 
formerly,  and  is  his  fence ;  and  this  is  obliging  another  to  make  a  fence  for 
and  ftili,  him.  And  where  a  charge  is  impofed  upon  another  againji  common 
V^a^lnce  ^^S^*i  ^"^  ^^^  chargc  is  laid  on  him  as  owner  ofthefoil^  or  ^ter^^ 
between  tenant^  the  plaintiff  in  his  declaration  mud  make  himfelf  a  good 
ebarfrxng  a  title ;  hut  where  he  declares  againji  the  defendant  as  a  nvrong-doer 
^ln{th^?e-  s^^h'i  ^"^  "°*  ^®  tertenant,  it  is  fufficient  that  the  plaintiff  de- 
nanttf  the  clarcs  on  his  pofrefTion.  i  Salk.  335,  336.  Mich.  9  Ann.  B.  R. 
lands  for  to  StaiT  V.  Rookefbv. 

charge  a 

tercrnant,  one  mull  make  a  title  by  grant  or  prefcription;  but  none  need  be  made  againft  a  wroog-doer* 

6  Mod.  313.  Mich.  3  Ann.  B.  R.  in  cafe  of  Tenant  v,  Goldwin. 


(E)     In  what  Cafes  a  Title  muft  be  fet  forth  in  the 

Pleading. 

I.   1 N  affife,  if  the  tenant  makes  bar  by  H.  who  was  heir  ofN,  and 
*  Jbews  certainly^  &c.  the  plaintiff  cannot  traverfithat  H.  was  not 
heir  of  N.  without  making  to  himfelf  title  ;  quod  nota ;  for  in  alEfe 
the  plaintiff  fhall  always  make  to  himfelf  title.    Br.  Titles,  pi.  21- 
cites  14  Aff.  10. 
.Pr.  Titles,         2-  Affife  againji  2  ;  the  one  pleaded  a  releafe  of  all  affions per/ona/p 
pi.  14.  cites  ^^^  ^}^g  other  jointenancy  with  ajiranger^  and  none  took  upon  him  the 
/    *  tenancy y  and  the  plaintiff  chofe  him  who  pleaded  the  releafe  for  his  te- 

nant, and  the  qjjife  awarded  to  inquire  of  the  tenancy y  which  found 
for  the  plaintiff ;  by  which  he  who  pleaded  the  releafe  pleaded  it  agairr- 
without  taking  the  tenancy ^  and  the  plaintiff  faid  that  after  the  /tp- 
leafe  he  was  feifed  and  diffcifed  ^nA  found  for  y  him  ;  by  which  he  re- 
covered and  the  other  brought  wiit  of  error y  becaufe  the  plaintijF 
chofe  his  tenant^  nuho  pleaded  in  bar,  and  the  plaintiff  did  not  make 
title;  and  yet  becaufe  the  defendant  who  pleaded  the  releafe 
did  not  take  the  tenancy,  therefore  the  judgment  was  affirm- 
ed.   Br.  Error,  pi.  115.   cites    17  Aff.  25.  and    19  Aff.  3^— - 

But 


But  17  A(r.  25.  the  opinion  of  the  Court  Was  againftthe  plaintiff' 
in  the  afiife.     Br.  Ibid. 

3.  In  trefpafs,  the  defendant  faid  that.be  gave  to  W.  in  tail,  who 
had  ijfue  M.  itiho  married  ^  and  had  ijfue^  and  died^  and  the  ijfue 
died^  wthout  iffue^  and  Q^te/mnt  by  the  curtefy  aliened  to  the  plaintiff' 
injee,  by  which  the  defendant  entered Jbr  alienation  to  his  diQierifonj 
and  the  plaintiff  faid  that  Q^  ne  alicna  paS|  and  a  good  plea  with- 
out {hewing  title;  quod  nota.     And  fo  it  feems  that  a  man  ihall 

not  be  compelled  to  fliew  title  in  trefpafs ;  for  he  by  his  poffejfon  [  282  ] 
hoi  title  againft  ail  who  have  no  title  j  nota ;  for  trefpafs  isfuppofed 
in  the  poffeffiofu    Br.  Trefpafs,  pi.  38.  cites  40  E.  3.  5. 

4.  If  a  man  traverjes  the  har^  the  defendant  need  not  make  Thtf>lahtif 
title  in  trefpafs ;  otherwife  it  is  in  ajjife.     Br.  Titles,  pi.  6.  cites  ,"7^^7^'^'-'' 

40  E.  3.  5.  wtb«ut 

making  title 
in  trefpafi ;  per  tot.  Cur.  except  Brian.     Br.  Titles,  pi.  51.  cites  iS  £.  4*  xc. 

5.  In  nu>rtdanceJlor^  &c.  it  is  agreed  that  the  tenant  may  fay  that 
the  plaintiff"  has  an  elder  brother  alive ^  or  that  he  is  not  next  heir, 
&c.  without  making  title;  for  the  atlion  affirms  him  [tenant]. 
Contrary  againft  a  trefpaflbr  j  note  the  diverfity  Br.  Trefpafs, 
pi.  57.  cites  47  E.  3.  5, 

6.  In  cojinage^  the  plzintiff  intitled  htmfelf  as  coufin  and  heir^  and 
the  tenant faidy  that  he  who  isfuppofed  to  die  felfed^  had  iffue  W.  born 
and  begotten  at  D.  who  is  alive ;  judgment  fi  aftio ;  and  a  good 
plea  ivithout  intitling  himfelf;  for  he  has  the  pofjeffion  ;  and  there- 
fore if  he.  can  prove  that  the  demandant  has  no  title,  it  is  fuffi- 
cient.     Br.  Bar,  pi.  17.  cites  t  i  H.  4.  ^6, 

7.  But  in  trefpafsj  if  the  defendatit  intitles  ajlranger^  \et  this  is 
no  plea  without  intitling  him  to  do  the  trefpafs  \  for  there  the 
plaintiff  was  fuppofed  to  be  in  polfeffion  at  the  time  of  the  tref- 
pafs; note  the  diverfity.     Br.  Bar,  pL  17.  cites  11  H.  4.-  56. 

8.  In  trefpafs  upon  anno  5  R,  2.  it  is  a  good  plea  for  the  mafler 
of  an  hofpitaly  that  J,  S.  his  predeceffor  was  feifed  and  died ^  and  he  was 
eleEled  mafler ,  and  entered^  and  give  colour  ;  for  if  he  conveys  to 
himfelf  a  lawful  entry,  it  is  fufficient.  But  contrary  in  afftfey  for 
there  he  (hall  make  title ;  for  it  is  not  as  a  dying  feiftd,  and  a 
defcent;  quod  nota  differentiam  by  fever al.  Br.  AfTife,  pi.  11. 
cites  34  H.  6.  27. 

9.  In  trefpafs,  if  the  defendant  pleads  bar,  and  gives  coloury  the  S.  P.  Per 
phintiff  ought  to  make  title.     Br.  Titles,  pi.  44.  cites  9  E.  4.  46.      jj^ney^^Br. 

Trefpafs,  pi.  18S.  cltci  9  £.  4*  49* 

ID,  But  where  the  defendant  pleads  bar,  and  gives  title  in  the  S.  P.  Per 
fame  bar,  and  dejlroys  itj  there  it  fuffices  for  the  plaintiff  to  main-  i^Jney '^  g,, 
tain  the  fame  title  without  making  other  title.     Br.  Titles,  pi.  4^1.  Trefpafs. 
cites  oE.4,  46.  pj.i88.cit» 

\\.  As  in  trefpafs  the  defendant  fays  y  that  he  was  feifedy  till  by  A 
Hffeifedy  who  infeoffed  the  plaintiff y  upon  whom  he  entered  ;  there 
it  fuffices  to  fayy  that  S.  did  not  dijfeife  the  plaintiff.  jBr.  Titles, 
pi.  44.  cites  ^  £•  4.  46. 

Y  2i  12.  And 


t. 


\ 
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Citle. 


12.  And  in  afflfey  if  the  tenant  fays ^  th&t  be  infeaffed  the  plaintiff 
vpcn  condition^  and  for  the  condition  broke  he  entered  ;  there  the  pWn- 


S.  P.  Per 

Pigot  U 

Trefoafs,pi.  ^^^  ^^1  faji  ^^^  ^^^  ^^'"^  ''^  broken.    ,Br.  Titles,  pi.  44.  cites 

iSS.  cites  9  p  £•  4.  46. 

E.4.  49.  1 2.  5^  if  the  tenant  fays^  that  he  within  age  infetjffed  the  plaintiff 

upon  'whom  he  re-enter edy  there  itfufficesfor  the  plaintiff  to  fajy  that 
he  was  of  full  age  tempore  feoffamentiy  without  making  other  title. 
<^3erc ;  for  it  is  but  the  opinion  of  fome,  and  feveral  c  contra. 
Br.  Titles,  pi.  44.  cites  9  E.  4.  46. 

14.  Sr?  if  he  fays y  that  he  leafed  to  the  plaintiff  for  life  who  aliened 
in  feey  and  he  entered^  the  plaintiff  may  fay,  tnat  he  ne  infecffa  pas* 

^  Per  Pigot  and  Jenney.  Br.  Trefpafs,  pi.  188.  cites  9  E.  4.  49. 

15.  In  trefpafs  the  defendant  juflified  for  tithes  as  parfon  impart- 
foneey  and  was  compelled  to  fhew  how  he  came  to  the  parfonage^ 

and  fo  he  did.     Br.  Pleadings,  pi.  117.  cites  21  E.  4.  65. 

1/).  If  in  cafe  for  difturbing  his  common,  &c.  plaintiff  counts 
on  \i\s  poffefftony  and  after  it  appears  by  pleading y  that  defendant  is 
owner  of  the  land,  there  a  title  muft  be  fet  out.     As  in  trefpafs 
for  taking  and  chafing  his  cattle,  if  defendant y/£^^<f/  as  inhisfree^ 
hold,  atid  that  he  took  thetn  damage-feafanty  there  the  plaintiff  mull 
ihew  forth  fome  title  in  his  replication,  in  anfwer  to  that  of  the 
[  283  ]  ,  defendant's  in  his  bar.     But  in  a  declaration,  where  the  defend- 
ant may  be  as  well  fuppofed  a  ftranger  as  an  owner,  there  no  title 
is  necefTary  to  be  fhewn.     Per  Holt  Ch.  J.  in  delivering  the  opi- 
nion of  the  Court.    ^2  Mod.  98.  Trin.  8  W.  3.  B.  R.  in  cafe  of 
Birt  V.  Strode. 
Comb.  47a.       17.  Replevin;  the  defendant  avowed  for  renty  that  he  wzspof- 
the  defend-  f(ff^^  ^f  ^  ^^Hp^fi^  divers  years  then,  and  yet  to  come ;  and  that  he 
ant  demur-    leafed  it  to  the  plaintiff  from  year  to  year y  &c.     The  plaintiff  replied, 
red  up(^  the  fji]  habtttt,  in  tcnemcntis.     Defendant  rejoinedy  quod  faiis  habuit  in 
p  ainti    s      i^nementis.     And  upon  demurrer  to  the  rejoinder  it  was  alleged, 
that  the  defendant  ia  the  rejoinder  fhould  have  fet  forth  a  title.    But 
Northey  for  the  defendant  moved,  that  there  was  no  neceflity  fo 
to  do ;  for  though  in  debt  for  renty  if  the  defendant  pleads  in  bar 
nil  habuit  in  tenementis,  tne  plaintiff  in  his  replication  muft  fiiew 
.      a  title  ;  becaufe  in  debt  for  a  rent,  the  plaintiff  is  not  obliged  to 
neccnaryi/  Ihcw  a  title  in  his  declaration,  but  quod  cum  dimifit  is  fufficient, 
thisaaionto  yet  in  an  avowry  it  is  otherwife,  for  in  an  avowry  fome  kind  of 
?5e^*^'^d^     title  mufl:  always  be  (hewn,  as  was  here,  viz,  that  ne  was  poffeffed 
theicforc  it     ^^r  divcrs  years  then  and  yet  to  cbme ;  which  being  done,  there 
differs  jrom   is  no  ncccffity  to  fet  out  a  title  again  in  the  rejoinder.     Whereon 
debt^or°^    the  Court  took  time  to  conGder.    And  after  Northey  faid,  he  could 
ri-.^t,  for .      n<^t  make  good  the  avowry,  and  therefore  prayed  leave  to  amend, 
that  being  a    paying  cofts.  Quod  Cur.  conceflit.  12  Mod.  188.  Pafch.  10  W.  3, 
pcrfonai  ac-    g^  ^  Chaloncr  V.  Claiton. 

tion,  the  • 

titli:  need  not  be  fet  forth  ;  and  if  it  /hould,  would  be  unneceflary,  and  therefore  need  not  be  anfwered, 
a$  it  ought  to  be  in  this  cafe.  And  the  cafe  of  S.ymons  y.  Fashley,  2  Tac.  a.  was  cited  as  authority 
in  point}  and  the  Court  inclined  to  that  opiniorf.  Sed  adjournatur.— 3  Sailc  306.  pi.  i.  S.  C.  accord- 
ing to  12  Mod.  and  that  the  demurrer  was  to  the  rrjoinder,  and  that  Mr.  Northey  moved  to  amend  it| 
for  tiat  he  faid  he  could  not  make  it  good  for  want  of  letting  forth  a  title,  and  that  is  not  proper  in  a  re« 
joinocr. — In  Mi  avowry  a  title  muft  be  thewn;  per  Holt  Ch.  J.  ii  Illod.  2SO«  Pafch.  8  Annxy  ia 
Cite  of  Harrin^toa  y.  Buih. 

x8.  In 


replication, 
becaufe  he 
ought  10 
h<tve  cia" 
vcrfcd  the 
titie  frt  out 
in  the  avow 
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1 9-  In  replevin  for  talcing  a  horfe^  the  defendant  avowed^  that 
he  v)as  po/pfed  of  the  clofiy  being  the  locus  in  quo,  &c.  for  a  term 
of  years  yet  to  comey  and  being  fo  pojfejfed^  the  horfe  vjas  damagtfea^ 
font  there,  ^Cc.  .The  plaintiff  replied^  that  the  defendant  was  to 
keep  up  bis  fences  round  the  faid  clofc,  but  that  the  fame  heivg 
down^  arid  out  of  repair,  the  horfe  efcaped  into  the  clofe  for  v/ant  of 
good  fences y  upon  which  they  were  at  iflue  \  and  at  the  trial  the 
plaintiff  was  nonfuited  j  and  now  it  was  moved  in  arreft  of  judg-- 
ment,  that  this  avowry  was  ill,  becaufe  in  all  avowries  for  damage- 
feafant  the  avo*want  mujifbew  where  the  fee  is,  and  how  the  particu-- 
lar  ejlate  is  derived^  quod  fuit  concefTum  per  Curiam,  if  there  is 
a  demurrer  iofuch  aiHJwry  ;  but  becaufe  the  plaintiff  hy  his  replica- 
tion had  waived  the  matter,  and  confefFcd  and  admitted  a  poffejfon 
in  the  avo^vant^  that  is  fufficient  to  juftify  a  diftrefs  damage-fea* 
fant,  and  has  cured  this  defeEl  in  the  avowry.  3  Salk.  307.  pi.  3. 
Trin.  1 2  W.  3.  B.  R.  Freeman  v.  Jugg. 

19.  Trefpafs  for  going  over  the  plaintifPs  clofe  with  horfes^  cows^ 
and  Jheep  i  the  ^zitnAznX.  juflifies^  that  he  has  a  way  for  horfes^ 
convSy  and  fbeepy  and  fays  ^  that  fuch  a  day  he  went  over  with  horfes  ; 
and  upon  demurrer  it  was  adjudged  ill ;  for  it  is  a  juflification 
only  for  horfes.  Judgment  for  the  plaintiff.  Sed  quxre.  1 1  Mod« 
219-  pi.  7.  Pafch.  8  Ann.  B.  R.  Roberts  v.  Morgan. 

20.  AGtion  of  trefpafs  for  taking  cattUy  the  defendant  pleads  quod  Wolt'»  Rep. 
poffeffionatusfuit  of  the  clofe,  and  that  he  took  them  damage-feafant.  ^^•Q^***f' 
The  queflion  was,  whether  in  this  cafe  pofleflionatus  fuit  was  fuf-  p^to,  that 
ficient,  or  whether  the  defendant  (hould  have  fet  forth  his  title.  ^«  *^*«» 
Holt  Ch.  J.  faid,  that  he  thought  the  title  could  not  come  in  queflion\  j^" J^'/^V 
for  the  a£lion  is  brought  only  for  taking  his  cattle.     If  he  had  poandUig 
claimed  the  land,  the  adion  fhould  have  been  for  entering  the  A^5  «n* 
land  5  but  where  the  trefpafs  is  only  for  a  perfonal  afly  as  beating  ^^^W^l 

or  taking  cattle,  poifenionatus  is  fuf&cient.     And  judgment  for  pUedrd,  that 
the  defendant,     n  Mod.  219,  220.  pi.  9.  iPafch.  8  Ann.  B.  R.  ^w-^'^/- 
Harrington  v.  BuOi.  -gf^  ';^^l 

Uz^  for  a  term  net  expired  \  eni  A.  being  fo  pojfjfedy  and  the  iheep'in  the  clofe  *  doing  damage,  be  by 
carnmamd  of  A.  and  as  his  fervant,  drove  them  out  mrd  impounded  th<.m.  To  this  the  pbintifF  demurred, 
and  diewed  foe  caufe^  tbar  there  is  no  titie  fct  forth  ;  and  to  juftify  this  demurrqr  were  cited  for  the 
plaintiff,  Yelv.  74.  a.  Cro.  a<^i.  Mo.  847.  Holt  Ch.  J.  gave  his  opiAion  as  here,  and  per  Cor.  jodg« 
meot  for  the  defendant. 

21.  If  A.  is  poffeffedy  and  B.  comes  and  treads  down  his  corn, 
and  j4.  molliter  manus  impofuit  to  put  B.  out  df  his  com,  for  which 
B.  brings  affault  and  battery,  A.  may  plead  quod  poiTeflionatus  fuit 
&c.  and  that  he  molliter  manus  impofuit  to  put  C.  out  of' his 
com ;  and  it  is  good  without  fetting  forth  a  title,  for  the  aSicn  is 
tranfitory  and  cannot  be  made  local  but  hyja  claufumf regit.  Indeed,  in 
an  avowry  a  title  muft  be  (hewn ;  but  that  is  not  like  this  cafe. 
Per  Holt  Ch.  J.  Powis  and  Gould  of  the  fame  opinion.  11  Mod. 
220.  in  cafe  of  Harrington  v.  Bufli. 
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284  Citte. 

(F)     Pleadings  thereof^  bow.     And  x^z  Difference 
thereof  in  the  Writ  or  County  or  in  Bar. 

X*   T  N  fcire  facias  a  man  pleaded^  that  his  father  was  fnfed  of  the 
•    manor ^  and  diedfeifedy  and  it  defcended  to  him  as  fan  and  heir  / 
and  per  Cur.  he  ought  to  Jhew  of  what  ejlate  his  father  was  feifedg 
quod  nota.     Br.  Pleadings,  pi.  33.  cites.  24  £.  3.  75. 

2.  Error :  a  rt^nt  was  granted  ^all  his  lands  and  tenements  in  JB. 
and  the  title  tvasy  that  he  ^vasfeifed  of  certain  lands  and  tenements  in 
B.  and  yet  judgment  affirmed  ^  for  it  was  faid,  that  it  is  appa« 
rent  j  but  Brooke  fays,  quod  mirum,  for  uncertain.  Br.  Pleading, 
pi.  17.  cites  8  H.  4.  19. 

,3.  In  ajjifey  the  tenant  faid  that  A,  held  for  lifgy  the  revetfUn  to 

y.  S.  wha  granted  it  to  his  father.     The  tenant  attorned  and  died: 

the  father  entered  and  diedy  and  he  entered  as  heir^  and  gave  colour  ; 

and  there  it  was  held,  that  he  ought  to  Jbew  of  tvhofe  leafe  the  te^ 

nant  for  life  was  feifed ;  and  therefore  he  (hewed  of  whofe  leafe. 

But  Brooke  fays,  it  feems  that  in  pleading  he  ought  tofhewy  that  A. 

Hvas  feifed  in  feey  and  leafedy  &c.     But  in  writ  or  declaration  he 

may  fay,  that  A,  gave  or  demifedy  &c.  without  alleging  that  A. 

was  feifed,  and  gave  or  demifed.     Br.  Pleadings,  pi.  i8.  cites 

9  H.  4.  5. 

JJorihetmr       ^,  Avowry  by  tenant  in  do^very  after  endowment  pleaded,  af- 

LeeTn^al-  ^g^^^  ^^  hcr,  u\t  need  not  allege  what  day  her  dower  was  affigned* 

hit  what     Br.  Pleadings,  pi.  19.  cites  1 1  H.  4.  <53. 

Jtt^  th*  an' 

c^ord'ud*    Br«  Pleadings,  pi.  19.  cites  11  H.  4.  63. 

5k  If  a  man  makes  title  in  afftfey  or  pleads  fine  between  him  and  a 
firangCTy  or  a  recovery  y  he  fballfayy  that  the  parties  to  the  fine  or  the 
tenant  in  the  recovery  were  feifed  at  the  time  of  the  fine  or  recovery^ 
and  this  by  way  of  title  or  pleading ;  but  contra  by  way  of  for- 
medon  or  other  a£^ion,  or  by  way  of  declaration.  Br«  Titles^ 
p).  59.  cites  10  H.  6   2i« 

6.  By  way  of  title  or  pleading,  as  in  harry  titky  &c.  a  man 
fhall  fnyy  that  be  was  feifedy  Sec.  and  leafed  or  gavCy  but  by  way  of 

lorit  or  count  he  (hall  fay,  that  he  gave  or  demifedy  without  fbenving 
that  he  was  feifed  and  leaftdy  or  gave ;  note  a  diver  fity.  Br.  Plead- 
ings, pi.  13.  cites  34  H.  6.  48. 

7.  Pracipe  quod  redd  at  of  40/.  renty  the  plaintiff  in  his  title 
(aid  that  the  tenements  put  in  view,  out  of  which  the  faid  rent  ari/eSf 
was  a  meffuage  and  1  o  acres  of  land  in  o.  'which  makes  the  boufe  and 
tnonafiery  of  S,  and  Jo  they  did  make  and  were  time  of  mitid  Jituate 
upon  the  faid  10  acrcsy  &c.    Br.  Pleadings,  pi.  29.  cites  9  £.  4.  19. 

[  285  ]  8.  Debt  upon  a  kafe  for  years  by  the  plaintiff  to  the  defendant, 
who  faid f  that  E.  was  feifed  in  fee  and  leafed  to  the  plaintiff  at  wily 
who  leafed  to  the  defendant^  upon  whom  £.  entered  and  oufied  bim^ 
before  which  entry  riens  arrear  ;  and  it  was  held  that  it  fuffces  for 
the  plaintiff  to  fayy  that  E.  did  not  leafe  to  him  at  willy  witnout  mak« 
ing  ot!  er  tltl  ,  quod  nota  &  quaere.  Br.  Pleadings,  pi.  48.  cite$ 
21  H.  7.  10. 

i 


(G)    Pleadings.   What  fliall  be  faid  the  Tiile^  or  only 

Conveyance  to  the  Title. 

I.  TN  aflife  of  rcwtj  the  plaintif  made  title  that  A,  his  anceftor  had 
-*  beenfeifed  of  the  rent  time  out  of  mind  infee^  and  that  A.  granted 
the  rent  to  C,  in  fee^  and  that  it  is  devifable  by  cufiomy  &c.  and  that 
C.  devifed  to  D.  which  Z).  devifed  to  the  plaintiff j  tvho  luasfeifed  and 
dijjeijedy  and  (hewed  the  deed ;  and  well ;  for  the  prefcription  is 
the  title  and  all  the  reft  is  only  conveyance.  Br.  Titles,  pi.  50. 
cites  38  AST.  23. 

(H)    Pleadings.    Where  it  muft  htfct  forth  at  large^ 

I.    T^  JTECUTOR  of  him  who  had  land  delivered  to  him  by  elegit 
■^^  brought  ajpfe^   and  made  general  plaint  j  and  good.     Br. 
Titles,  pi.  25.  cites  22  Aff.  45. 

2.  In  aflife  the  tenant  pleaded  by  ef cheat  of  his  tenant ^  and  gave 
colour  to  the  plaintiff y  and  good,  and  the  plaintiff  faid^  that  J.  N. 
was  Jeiffdy  and  infeoffed  him,  and  fo  was  he  feifed  till  diffeifedy  &c. 
and  no  title  per  Cur.  For  he  has  not  traverfed  the  bar^  nor  confeffed 
and  avoided  it ;  and  fo  it  feems,  that  it  is  no  bar  at  large,  quaere 
indc.     Br.  Titles,  pi.  46.  cites  27  AiT.  71. 

3.  A  man  need  not  make  title  at  large  unlefs  in  *  afftfe  only  and  •Bf-  Titles, 
in  no  other  aBion^  per  Moile  j  which  was  not  denied.  Br.  Titles,  JjJ^^Vh,^ 
pL  4^  cites  34  H.  6.  46.  18.  and  pL 

36.  cites 
5  H.  7.  13.— -»S.  P.  Br.  Traverfe,  per,  &c.  pi.  X85.  cites  5H.  7.   ij,  la. 

(I)-  Pleading  Title,  Without Jbewing  how  his  Ancejlor^ 
or  himjelfcame  to  it  after  a  Feoffment,  &€•  alleged. 

I.  iN  affife  the  tenant  pleaded  in  bar  deed  of  feoff metit  of  the 
grandfather  of  the  plaintiff  with  warranty  as  afftgnee^  and 

fbewed  both  deeds  ;  the  plaintiff  faidy  that  not  confeffng  the  deed^  his 
grandfather  was  feifed  in  fee  and  right y  and  died  feifedy  by  which  he 
entered  as  coufin  and  heir,  and  was  fmfedy  and  a  good  tide,  without 

Jbewing  bow  he  came  to  it  after.    Br.  Titles,  pi.  1 9.  cites  g  Aff.  1 1 . 

2.  In  aflife,  releafe  with  warranty  of  the  ancejlor  of'  the  plaintiff  f  286  ] 
was  pleaded  in  bar,  and  the  plaintm  faidy  that  the  ancejhr  died  '^^^  'whert 

fetfed  after y  ct  non  allocatur  without  Jbewing  how  he  came  to  it  after.  ^^?^"**"' 

Br.  Titles,  pi.  20.  cites  10  Aff.  23.  ramy  is 

A«r,  the  plaintiflF  was  permitted  to  plead  ths  dying  feifed  of  the  fame  anceftor,  without  Jhcwing  htw 
he  came  to  it  after.     Quaere  the  diverfity.     Br    1  ities,  pi.  lo.  citea  lo  A^T^aig. 
t  S.  P.  Per  Cut.  Br.  Tides,  pU  55.  iltes  9  £.  3.  Fiish.  Affife. 

3.  In  aflife  l^Mt  feoffment  of  the  ancejlor  <f  the  plaintiff y  whof^  heiry 

&C.  was  pleaded  in  bur,  as^  the  plaintiff  faid^  that  t}ji:faihe  ancejlor 

Y  4  nvas 
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nvas  feifed  and  dteifeifcdy  and  he  entered  as  heW^  and  was  feifed  and 
difleifed,  and  a  good  title  by  award,  without  fliewing  how  he  came 
to  it  after ;  quod  nota  \  by  which  the  aOife  was  awarded.  Br. 
Titles,  p^  23.  citc^  17  AfT.  18. 

4.  In  aflife,  deed  of  the  ancejior  was  pleaded  in  bar^  and  the  plain* 
itff  Jaidy  that  his  ancejlor  ivas  fiifedy  and  died  feifedy  after  whofc 
death  he  entered  as  heir^  and  was  feijed  and  dijfeifedy  &c.  and  the 
aOife  awarded ;  and  yet  he  did  not  (hew  bow  he  came  to  the  land 
after.     Br.  Titles,  pi.  31.  cites  29  AfT.  25. 

5.  In  affife  of  rent,  deed  of  the  ancejior  was  pleaded^  and  by  award 
the  plaintiff  was  received  to  fay  y  that  the  fame  ancefior  diedfeifed  of  the 
fame  renty  without  (hewing  how  he  came  to  it  after ;  as  well  as  in 

affife  of  land.     Br.  Titles,  pi.  32.  cites  30  AfT.  33. 
So  if  fuch  6.  In  affife,  if  recovery  is  pleaded  in  bar  againfl  the  ancefior  of  the 

^f^^d^  />/a/«//^,  it  18  no  title  that  after  the  recovery  the  ancejlor  was fetfed  in 
di^  pfter  fih  ^«^  ^^^^  fiifi^i  without  fhewing  hnu  he  came  to  it  after.  Br. 
Juchrcf^-      Titles,  pi.  55.  cites  32  E.  3. 

v*ry,  per 

Cur.     Br.  Titles,  pi.  55.  cites  yi  E.  3.— Co»rrtf  ef  a  g\ft  of  the  am-efi'jr  made  by  deed,     Bf.  Titles, 
pi.  55.  cites  19  Afl*.  23.  And  fu  fee  a  di-vcrjity  between  matter  of  recordj  and  matter  of  fa&m 

3r.  TJtlep,  pi  55. 

7.  Mortdancefior  of  feiftn  in  fee  of  ^.  ancefior  of  the  plaintiff y  kc. 
The  tenant  fat dy  that  H.  father,  of  the  plaintiff y  whofe  heiry  &c.  Hvas 
feifed  in  fee  and  the  land  is  devtfahle  by  ctflomy  and  he  devifed  to  A, 
for  term  of  life y  the  remainder  to  this  J,  in  taily  and  the  remainder 
in  fee  to  befoldy  and  that  the  tenant  for  life  and  the  faid  J.  are  dead 
without  ijfucy  and  conveyed  himfelf  to  the  land  by  the  fale  of  the  fee 
ftrnplcy  and  fbewed  the  teflament  ol  the  father;  judgment  if  aflife, 
^c.     And  per  Cur.  in  this  cafe  the  plaintiff  jloall  notfayy  that  he 
was  feifed  in  fee  y  abjque  hocy  that  he  bad  any  thing  by  the  'devifcy  with- 
out (hawing  how  he  came  to  it  after ;  by  reafon  that  the  devife 
^inds  as  a  deed  indented,     Br.  Titles,  pi.  48.  cites  35  Affi  i, 

8.  Formedon  of  the  gift  of  R.  to  B^  father  of  the  demandant y  in 
tally  &c.  Rede  faid  that  before  the  gift  A,  was  feifed  in  fccy  and 
leafed  to  the  faid  R.  for  lifty  which  R,  after  gave  to  B.  in  taily  and 
the  faid  A.  entered  after  the  gift  made  to  his  d'finheritance.  Hill 
faid,  after  this  gift  y  and  the  entry  by  A,  this  fame  R.  was  feifed y  and 
gave  the  land  to  B.  in  taily  of  ivhich  gift  this  aElion  is  brought y  and 
no  title,  witlxiut fhewiftg  how  R.  came  to  it  after  the  forfeitures  by 
which  Hill  faid,  that  after  the  death  of  A  one  T,  was  fifedy  and 
infeoffed  R.  in  fee y  who  gave  to  the  father  of  the  demandant  as.  in  the 
writ  and  declaration,  &c.  Rede  faid,  T*.  whom  you  fuppofe  to  give, 
ttothing  hudy  &c.  and  the  others  e  contra,  Br.  Titles,  pi.  43.  cites 
3H.  4.  17. 

9.  In  trefpafs  the  dcfctidant  pleaded  in  bary  and  gave  colour  to  tiff 
plaintiff'  by  leafe  made  to  the  father  of  the  plaintiff  at  willy  and  the 
plaintiff'  thinking  that  his  father  had  died  feifed  in  fee  entered,  &c. 
The  plaintiff  faid  that  his  father  died  feifed,  without  (hewing"  how- 
he  came  to  tlie  fee.     And  good  per  Cur.     Becaufe  the  defendant 

[  287  ]  in  hitj  bar  does  not  bind  the  plaintiff  by  matter  of  record  to  the 
^ftatc  at  will.     Br.  Titles,  pi.  57.  cites  10  {i.  6.  i. 

•  •  IQ-  A 


.10.  A  man  (hall  not  make  title  ^^r  a^  of  jiarliametit,  Jtrte^  or 
recowryy  but  by  matter  of  later  time  ;  for  by  luch  «.  ^  againft  his 
father,  if  he  enters  again,  and  dies  feifed,  and  his  heir  enters,  this 
fliall  not  make  title  to  the  heir,  -without  fliewing  title  after  the  re- 
covery, &c.     Br.  Titles,  pl.63.  cites  10  H.  7.  5. 

(K)    Pleadings  by  confejfing  and  avoiding  the  Bar  by 

elder  Title. 

I.   iN  trefpafs,  the  defendant  made  bar^  that  J,  P.  was/eifedf  and 

-*•   infeoffed  M.  ivbo  leafed  to  the  defendant y  &c.     The  plaintiff 

fatd  that  before  that  jf.  P.  any  thing  hady   JV^,  %uas  feifed  in  fee y  and 

infeoffed  tvjOy  who  gave  to  W.  and  his  feme  in  tally  the  remainder  in 

fee  to  W*  and  after  W.  and  his  feme  died  without  iffucy  and  Af.  as 

heir  of  W.  entered y  upon  whom  the  plaintiff  enter edy  to  whom  the  f aid 

M.  releafed  all  ha  right y  upon  whom  J,  P.  entered  and  irfeoffed  4, 

who  leafed  to  the  defendant y  upon  whom  the  plaintiff  enteredy  and  the 

trefpafs  mefne ;  this  is  a  good  plea  per  tot.  Cur.      Br.  Titles, 

pi.  58.  cites  10  H.  6.  14. 

(L)     Pleading  Title  by  Recovery.     Good  in  what 

-  Cafes,  and  how, 

I.  iN  affife,  the  tenant  pleaded  leafe  by  R.  his  ancefoTy  whofe  heir, 
^  Sec.  to  K.  for  term  of  llfey  who  aliened  in  fee  ;  by  which  he 
entered  for  the  forfeiture  as  heir  of  his  ancefloTy  and  the  plaintiff  claim" 
ing  as  heir  of  R,  where  he  was  a  baflardy  entered,  &c.  The  plain^ 
tiff faid proteflandoy  that  he  Is  not  a  bafardy  pro  placlto  that  he  brought 
affife  ogalnjl  the  leffee  qnd  the  alleneey  and  recoveredy  at  which  time 
this  new  tenant  had  nothingy  nor  ever  before  ;  and  becaufe  the  judg* 
ment  was  agalnf  afrangery  which  does  not  bind  this  tenant,  and 
can  have  no  other  efFcdl  than  to  put  him  in  the  pofleflion  which 
he  had  before,  the  Court  was  of  opinion  that  plaintiff  ought 
not  to  have  aflSfe,  and  fo  he  was  nonfuited.  See  Fitzh.  tit.  Title, 
pi.  7.  and  Br.  Titles,  pi.  45.  cite  10  AiT.  20. 

2.  In  afffe  by  a  feme,  the  tenant  f aid  that  at  another  time  the  By  which 
plaintiff  brought  cui  In  vita  of  the  fame  land  agalnfl  A.     ^e  eflate  ?y{'*''*jf 
he  hasy  and  appeared  to  iV,  judgment  if  to  the  writ  of  a  more  bafe  /„  thtlui  in 
nature  fhe  fhall  be  admitted  ;  and  a  good  plea ;  for  by  this  was  ^'Ma  dif- 
the  land  difcharged  of  aflife.     Br.  Titles,  pi.  35.  cites  33  AiT.  5.     ^^""^^f^'^^ 

cnteted,  and  was  feifed  until  difTe.fed,  Sec.  and  a  good  title,  and  the  aflife  awarded ;  for  chough  flie  by 
her  fu  t  affirmed  him  tenant  at  one  time,  ve:  ihe  may  agree  to  the  contrary  with  him  at  another 
time.     Ibid. 


3.  Where  a  recovery  is  pleaded  againft  a  man,  there,  per  Finch.  ^^  where  a 
the  parties  agaiftjt  whcWy  Scc.^Jl  not  make  title  of  later  time,  with-  ^'i^ndukct 
mst  Jbewing  how  they  came  ^Km  i  but  he  may  make  tJtle  of  elder  a  wife,  and 
time^  without  fhewing  how  Se  came  to  it.     Br.  Titles,  pi,  7.  cites  »«»^* » 

47  JL.  3.    J3.  zndoufti  the 

ffcffif,  *nd  be  refeyers  by  (tjfjc%  xl.tfitne  brings  diWerj  the  defendaAt  plcadi  the  *  recovery  againft  the 
•  \  2S8  J  barja. 
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baron,  /he  may  f»j  that  long  time  befote  bcr  laran  was  feiied,  fo  that  (he  might  have  dower.    Br* 
Titlca,  pi.  7.  cites  47  £.  3.  13. 

jhdintref.       4.  In  tnfpttfsy  a  recovery  is  a  good  title  without fiemng  matter 
% 2£  a  ''^fi^ '  P^^  P''f^^-    ^-  '^'^^^^S'  P^-  5 '  •  cJ'^8  39  H-  <^.  25. 

recovery  of  m  rent  Jerwe  is  a  good  title  \o  it,  and  to  fealry ;  for  this  is  incident  thereto.  Qusere  if  th« 
lerrice  had  been  bcmag*  ^  it  (eems  all  one,  becaufe  a  praecipe  <|add  rcddat  does  not  lie  of  homage. 
Br.  Titles^  pt  51.  cites  39  H.  6.  25* 

5,  &  of  a  recovery  In  formedoriy  without  alleging  that  the  donee 
nvas  feifid  and  gave  j  per  Prifot.  Br.  Titles,  pi-  5 1-  cites  36  H.  6.  25. 

6',  And  the  fame  law  of  an  affifey  and  fo  in  the  cafe  of  a  writ  of 
right  of  advowfofiy  it  is  a  good  title  without  alleging  prefentnunt. 
Br.  Titles,  pi-  5 1.  cites  39  H.  6.  35. 

7.  Contrary  of  a  recovery  in  quare  impedity  without  prefent- 
ment ;  for  quare  impedit  may  be  againft  deforceor,  who  claims 
nothing  in  the  patronage,  and  there  he  can  recover  only  the  pre- 
fentment ;  and  a  writ  of  right  of  advowfon  lies  not  but  againft 
the  patron,  and  there  he  recovers  the  advowfon.  Note  the  diver- 
fi'tyj  per  Prifot,  which  none  denied.  Br.  Titles,  pi- 51.  cites 
39  H.  6.  25. 


(M)     Pleading  Title  of  bis  own  PoJfeJ/ton. 


X. 


I N  aflife,  the  plaintiff  faid  that  he  himfelf  recovered  the  tenements 
h  ^fi  ogainft  one  J.  then  tenanty  and  the  efiate^  which  the 
plaintiff  here  has  was  by  abatem^t  upon  J,  pending  the  writ,  8iC, 
Judgment,  &^c.  and  it  was  awarded  a  good  bar ;  to  which  the 
plaintiff  faid  that  a  long  time  before  this  writ  brought  he  was  feifed^ 
&c.  And  the  aflife  upon  this  title  was  awarded,  without  Jbewfig 
how  he  camcy  &c.  Contra  in  Itin.  Derby,  per  Herle,  where  the 
recovery  was  alleged  againft  the  plaintiff;  and  fee  that  he  did  not 
{hew  how  he  was  feifed  before  the  difleifm  upon  which  the  other 
recovered,  but  only  before  his  writ  brought,  and  the  title  good, 
and  the  afSfe  awarded ;  quod  qusere ;  for  at  this  day  the  plaintiff 
Jhall  not  make  title  upon  his  own  poffefftony  unlefs  in  Jpecial  cafe*  Br. 
Title,  pi.  1 8.  cites  9  AfT.  10. 

2.  In  aflife,  the  tenant  pUaded  bar  by  cuftomy  that  the  widow  Jhall 
bold  the  whole  for  her  lifcy  ifjhe  remained  file  ;  and  that  ifjhe  marry^ 
the  lordJhaU  fiave  it  for  her  life  ;  and  that  fuch  a  widow  married, 
and  he  as  lord  entered,  &c.  The  plaintiff  faid  that  (he  was  feifed 
In  fee  before  ihe  married  the  firft  baron ;  and  it  was  awarded  a 
good  plea,  without  (hewing  title,  and  yet  it  is  of  her  own  feifin  ; 
quaere  at  this  day.     Br.  Title,  pi.  27.  cites  25  AfT.  11. 

3.  Trefpafs  by  the  prior  of  C.  upon  anno  5  -R.  2.  the  defendant 
faid  that  T.  2).  was  feifed  in  fee y  and  gave  to  W.  N»  in  tail,  and 
conveyed feveral  def cents  y  but  he  did  not  allege  any  dying  feifed  to  the  de-' 

fendanty  and  gave  colour  to  the  plaintiff  by  him  who  lafi  died  :  and 
the  plaintiff  faid  that  he  was  feifed  in  bis  demefne  as  of  fee  and  of  right 
injure  ecclefiafuay  till  the  defendant  entered  where  entry  was  not  to  him 
giv^n  by  lawy  abfque  hoc  that  T*  D.  gave  in  tail,  prout,  &c.  aad  fo  to 

iffuc. 
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ifllie,  TXiA  found  for  the  platntijfj  who  prayed  judgment ;  and  it  was 
pleaded  in  arreft  of  judgment y  that  this  was  no  title^  becaufe  it  was 
upon  his  own  poffeffioni  without  /hewing  how  the  boufe  came  to  it. 
And  by  feveral  it  was  argued  long,  that  die  title  was  not  goodj  and 
Markham  Ch.  J.  was  ftrong  that  the  title  was  not  good  \  but  the 
greater  number,  and  the  bed  opinion  was,  that  the  title  is  good  in  £  28^  J 
this  aBion  ;  for  it  is  only  trefpafs.  Contra  in  ajftfe  where  a  manfbalt- 
recover  franktenement  ;  and  after  anno  4  £.  4.  17.  judgment  was 
given  for  the  plaintiff  in  abfence  of  Markham,  and  the  a£lion  was 
in  B.  R.  and  Danby  Ch.  J.  of  C.  6.  was  ftrong  that  the  title  is 
good.    Br.  Titles,  pi.  38.  cites  3  £.  4.  i8. 

For  more  of  Title  in  general,  fee  IRfjJ^t,  'SCoU,  %ta\>tVtZ^ 

*9DP(fpftC0y^and  other  proper  titles. 


3E:oU. 


•Tolitodw 

fair  or  mar- 
keC  is  a  rta- 
Jcmahiifumof 
momtf  dutf 
the  pwneref 
the  fab-  «r 

(A)     Vf\i2A  h  r borough  TolL  >^*^ 

witliin  the ' 

[i.  tt  rriHOROUGH  toll  Improperly  where  a  toll  is  ^^hen  of  ^""J"^ 
X"     ««»  for  pqffing  through  a   vill  in  the  high  Jlreet.  f /«2[y^ 
%  7.1  Aff,  58.  by  Thorpe.    Mich.  41,  42  £1.  B.  R.   in  ||  Smith  picage,  or 
AUD  Shepherd's  cafe.  1  ***?  *?•• 

-*  2  Intl.  220« 

-|-  la/ormiticn  againft  B.  farmer  of  Newgate-market,  for  extortion,  in  taking  divers  fums  of  aw. 

ftey  of  the  wtarket  ftoplefar  reot  for  the  ufe  of  the  little  fiaUi  in  the  markets,  and  divers  gieat  fumt  for 

,  fines,  and  was  foond  guiJty.     It  was  held  by  the  court  of  B.  R.  and  by  Holt  Ch.  J.  at  Guildhall,  thiit 

if  the  defendant  ereds  feveral  ftalls,  and  does  not  Itawt  Juffiaeitt  rotm  for  tbt  market  p€a^§4o  ftand  an4 

Jell  tbnr  tvarttj   fo  thit  for  want  of  room  they  are  forceo  to  hire  the  itails  of  the  defiaidanty  the  taking 

of  money  for  the  ufe  of  the  ftalis  in  fuch  cafes,  is  extortion.     But  if  tbepecph  bavi  room  tmcmgb  clear 

to  thcm&lves  to  come  and  feli  (heir  wares,  hut  for  their  farther  conveniency  they  •voluntarily  bin  tbefi 

Jtaih  of  the  defendant,  toitbout  any  tucej/ity  compeliing  tbrm,  there  it  is  no  extortion,  though  the  dtiend- 

aac  takes  a  fine  and  rent  for  the  ufe  of  them.     The  iaw  has  not  appointed  any  fi'alls  for  the  markef 

people,  but  only  diat  they  ihall  have  the  liberty  of  the  market,  which  the  defendant  docs  not  abridge, 

having  left  them  room  enough  befides  the  place  where  the  ftalls  are  fet ;  and  then  if  they  will  enjoy  the 

convenience  of  the  ftalls,  they  ipuft  comply  with  the  defendant's  terms.     Ld.  Raym.  Rep.  148^  149. 

HiU.  8  ft  9  WtU.  3.     The  King  ▼.  Burdett.  " 

f  S.  P.  So  for  paffiog  publlc/<rrKr,  bridgp^  &0.    I  Sid.  454.  in  pi.  14.  cites  Blount*s  Law  Did. 
tit.  ToU. 

X  Br.  Toll,  pi.  6.  cites  S.  C. Fitsh.  tit.  Toll,  pi.  i.  cites  S.  C S.  P.  And  thorough 

toM  is  §  againft  common  right.     Fit^.  tit  To!!,  pi.  3.  cites  Trin.  20  E.  3.*  And  ibid.  pi.  4. 

citC3  anno  8  E.  3.  that  it  is  where  toll  is  taken  of  beafts  and  metchandifea  which  paft  through  the  viUn 
though  they  are  not  fold. 

§  S.  P.  Arg.  Becaufe  it  is  to  be  taken  in  the  king's  highway.    Mod.  2ri.  in  the  caie  of  James  v. 
Jofanfon.  if' 

|Cro.  £.  710.  S.  C.  ^ 

f  2-  Thorough  toll  improperly  is  when  toll  is  taken  of  men^r 
pajfing  through  a  vill^  in  a  place  which  is  not  ibg  high  Jlreet^ 
22  Aff.  58.  by  Thorpe,]     . 
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Toll    Traverfe^  what* 


fBr.  ToJl,        [3.  Toll  traverfe  is  properly  where  a  man  pays  certain  toll  for 

^.  6.  cites     pafUng  over  the  foil  cf  another  man  in  a  ivay  not  a  high  Jlreet. 

'tMo.574.  1 2^  AflT.  58.  by  Thorpe.     M.  41.  42  El.  B.  R.  in  J  Smith  and 

s.  c— Cro.  Shepherd's  cafe.] 

£.710.  s.c. 

— S.  p.  And  yet  the  owner  of  the  land  cannot  juftify  the  taking,  unkfs  facb  toll  has  been  ofed  to  be 

taktM  tittu  *  cut  of  mind  \  for  ocherwile  be  may  take  the  beafts  damage  feafant.     Fitxh.  tit.TolL  pi.  3. 

decs  Trin.  ao  E.  3. 

S.  P.  ^0  for  pafiing  y^rriVff  and  bridges  which  are  private*     i  Sid.  454.   cites  Bloonfs  DiA.  tit» 
Toll.     And  toll  turn  is  a  toll  paid  upon  return  of  beails  from  a  fair.     Ibid.  Br.  ToU|  pi.  ii« 

S.P. S.  P.  Br.  Quo  Warranto^  pi.  3.  cites  it.  Not.  fol.  zi.  &  32  £•  3. 

♦[290] 

4.  The  words  iolUthorough  and  toW-traverfe  arc  ufed promifcuoujly. 
Arg.  And  the  Court  fccmed  to  agree.  Mod.  232.  in  cafe  of 
James  v.  Johnfon. 


(B)     Thorough-Toll.     [PL   i,  2,  3.    and  Toll- 
Traverfe,  PI.  4^     In  what  Cafes  payable.  \ 

I  Br.  ToU,  [1.  A  Man  cannot  prefcribe  to  have  thorough-toll  of  men  pafling 
pl.^.  cites  n   through  a  vill  in  the  high  Jhreety  becaufe  it  is  againft  the 

Though  common  law  and  common  right  ;  for  the  high  ilreet  is  common 

t«»i-tho.  to  all.     8  25  Aff.  58.  by  ThoVpe.    M.  41.  42  El.  B.  R;  between 

fi^*f*can-  5  Smith  and  Shepherd  dubitatur  without  alleging  of  a  fjpecial 

notbeclaim-  confidcration,  as  the  repairing  the  'way  ;  but  fo  he  may.] 

edy  accord* 

\ti%  to  22  Afl*.  [58.  j  Yet  when  it  is  in  c-  n/ideration  of  r(j>airwg  a  hridge,  and  pavement  of  thetr 
ftreety  and  reparation  of  the  fea  Bank,  it  h  well  claimed  j  and  fo  it  is  of  toll-turn.  Jo.  162.  pi.  &• 
Trin.   3  Car.  B.  R.     The  K.ing  v.  the  Corporation  of  Bofton. 

ToU  for  paBing  through  a  vill  may  bs  good  ^  for  it  ir.ay  be  a  nearer  luay^  and  he  who  has  the  toll  is 
boond  to  repair  it.  Per  Holt  Ch.  J.  Comb.  !.<)']•  Mich.  6  W.  &  M.  in  cal^  of  WarringtcMi  ▼. 
Mofcly.  " 

ToU>thoroDgh  may  be  by  prefcription,  without  any  reafonabie  cauft  alleged  for  its  commencement ;  for 
having  been  paid  time  out  of  mind,  the  true  caui'e  of  its  beginning  in  the  intendment  of  the  law  cannot 
be  known.  Arg.  and  agreed  to  per  Cur  Mod.  232.  p).  21.  Hill.  28  5e  29  Car.  2.  C.  B.  in  cafe 
of  James  v.  Johnfon.  2  Mod.  143.  S.  C.  but  S.  P.  does  not  appev. 

^  Mo.  574.  S.  C. Cro.  £.710.  per  Popham,  S.  C. 

[2.  And  the  king  cannot  have  fuch  toll  for  pafling  in  the  high 
ftreet,  as  in  the  cafe  aforefaid^  for  the  caufe  aforefaid.  22  Aff.  58. 
by  Thorpe.] 

f  3.  A  man  cannot  prefcribe  to  have  thorough  toll  of  men  for 

pafling  through  a  vill  in  a  place  ivhich  is  not  the  highjlreet ;  for  it  is 

'  more  than  the  law  allows  to  go  there.     22  Afl*.  58.] 

Br.  Toll,  [4.  A  man  may  prefcribe  to  have  tolUtraverfe  of  men  pafling  over 

pU  6.  cites    IjI^JqH  /^  ^  ^^y  ^hich  is  not  a  highjlreet^  and  the  prefcription  fliall 

be  good.     22  Afl'.  58.] 


» 
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[B.  2]     Toll.     [How  mucL]  s«{H). 

[I.]  [5.  1i>fIRRORof  Juftices,  fo.  4.  b.  cap.  1.  f.  3.  it  was  or-  *iaft.ii«,. 
-'^^  diiined,  that  fairs  and  markets  hemadf  \  in  places  ^  and  that  f^^*  j^ . 
buyers  of  com  and  heafls  give  toll  to  the  bailiffs  of  the  krds  of  the  mar'-  but  ays, 
hUor  fairs  ;  that  is  to  fay ^  a  halfpenny  %  of  ten  penny-^crth  of  goods^  "*  *^"*-   ^ 
andcflefsy  lefs ;  and  of  mere,  ||  mcrCy  §  to  the per/cn  to  iihom  it  be^  }^^'  S^l- 
longs  J  fo  thai  no  toll  exceeds  one  penny  of  one  manner  of  merchandife.  tJ^^TaTthis 
And  diis  toll  was  invented  for  vntneffing  of  contrails  g  for  every  aaydiereij 
privf  contraA  was  forbid.  1  ™>'  <>«  «'- 

*        '  ''  tain  toll  ta 

the  market  takes ;  bat  if  that  which  is  tdcen  be  not  Teifonable,  it  is  ponilhable  by  this  ft^tute ;  anJ 
what  *  Aall be ^eemeJ  inlaw  to  be  reaTouable,  ihall  be  jaJ^cJ,  all  urcumliances  caiifiJersd,  by  the 
Judges  of  the  law,  if  it  come  judiciaUy  before  them.  *  £  29 1  1 

•f  Orig.  is  (per  iieos)* 

X  Orig.  is  (de  dire  foos). 

\  Orig.  is  (al  afeant). 

m 

[2.3  f  6.  Among  the  eiers  of  tlic  county  of  Cornwall  of  30  E.  i.  See  ',D). 
inter  placita  coronae,  &  infra  hundred um  de  Keryer,  (which  fee, 
with  Mafter  Bradfliaw  in  the  Exchequer,)  there  it  is  prefenced,  that 
in  Helfton  burgh  they  take  de  novo  de  qtnUbet  animali  groffb^  fcilicet 
bovff  {^r.  tarn  de  etnptore  quam  de  venditorihus  one  penny^  where 
they  ought  to  take  but  one  penny  de  emptore ;  and  that  they  take 
of  all  merchandize  exceeding  12  d.  of  the  buyer  a  halfpenny,  and 
of  the  feller  a  halfpenny,  where  they  ought  to  take  but  an  half- 
penny of  the  buyer.     See  the  like  there  in  other  hundreds.] 

3.  The  king  may  grant  a  fair,  and  that  toll  Ihall  be  paid ;  but  But  Mo. 
it  muft  be  of  a  very  fmall  fum,  as  i  J.  or  2  d.  or  lefs  but  not  more.  J|J'  ^*' 
Per  Popham.  Cro.  Eliz.  559.  Hcddy  v.  V#Tiecler,  or  Welhoufe.       the  juftkes 


(Cj     Toll.     For  what  Things  it  fhall  be  paid.- 

[!•  f\P  things  bought  by  any  for  his  own  ufe^  no  toll  {hall  be  paid.  ^«''  To)>, 
■      ^  28  Aff.  S3.]  •  I': -.J" 

Thorp,  Grceo,  and  Scion,  fr  \x\'., 

2.  Dc  communi  jure,  no  toll  (hall  be  paid  for  things  brouj>ht  ^'v)y,  37,  in 
to  the  fair  or  market,  unlefs  they  h^foldy  and  then  toll  to  be  taken  ^^^^^^'^^^ 
of  the  buyer*     But  in  ancient  fairs  and  markets  toll  may  be  paid  fayi,  he 

for  the  ponding  in  the  fair  or  market  though  nothing  be  fold,  canr.ot  have 

2inft.  221.  ;;;"'^ir" 

things  be 

fold ;  and  dtcs  D.  1*7, 1^%.  [  But  it  feems  mir-pr'nted  by  leaving  out  the  word  (not).] 

Toll  may  be  due  by  cufiamfor  evtry  thing  hrwght  to  marker,  ar.d  f^r  the Jiand'.r.g  cf  tie  fell.r  thin, 

though  the  things  aie  not  (bid.     Arg.  Lc.  2i<s.  in  cafe  of  Lord  Cobbam  v.  Crown.  ■     ■  ■  .Adjudged, 

Mo.  835.    pi-   1 124.  Trin.   is  Jac.  Hill  t.  Han%  icr. 2,  that  a  cuAom  to  tdlcc  loll  of  torn  brought 

iato  the  market,  but  not  fold,  is  good ;  bst  without  a  fpeciai  cuilom  no  toit'ts  due  in  fuch  cafe. 

3.  No  toll  is  due  for  hens  or  g^^fe^  or  for  many  other  things  of 
fuch  nature.  Per  Clcncli.  Ow.  109.  Trin.  36  Ehz.  *3,  R.  Ef  :ot 
V.  Lanreny. 

■ 
V 

■  • 

< 

1 


a9i  Con. 

(D)     Payable.     By  whom. 


l.'^OTE,  the  king  fhall  go  toll-free  in  all  markets  and  fahrSy  for 
-^^    things  bought,  &c.  for  the  king  fhall  not  be  prejudiced  by 


The  king 

fliaJl  not  pay 

11  c 

torn.    Br'    bis  grant  of  any  liberty  which  appertains  to  his  perfon,  &c.  But 
Toll,  pi.  9.    quxre  of  tolUtraverfe^  if  he  (hall  pay  it?  It  feems  that  he  (hall* 

c1tes35H^6.   p^j^h.  tit.  Toll,  pL  5.  citCS  23  H.  3. 
S.  p.  %  Inft.  121.  cites  S.  C. 

Fiuh.  tit.         2.  The  buyer  fhall  pay  toll,  and  not  the  feller.     Br.  Toll,  pi.  a. 
clS^s'fJ;    cites  9  H.  6.  45. 

Agreed  dearly.  .S.  P.  unlefs  It  be  by  fpeclal  cuflom.     F.  N.  6.  228.  (£)— — -Ibid,  tn  the 

new  notes  there  (b)  the  zd  paragraph,  cites  20  £•  j.  Avo^rry,  129.  and  9  H.  6.  45.  that  goods  of  the 
vendor  were  diftrained  for  toll. 

C  ^9^  J       3.  If  the  lord  or  owner  of  the  fair  or  market  do  take  toll  of  the 
feller  ofhorfesy  &c.  he  is  to  be  punifhed  within  the  ftatute  W.  i- 
cap.  31.  For  he  ought  to  take  it  of  the  buyer  only.  2  Inft.  22 1. 


(E)     Difcbarged.    .Who  and  how. 

Br.  Aaion  k  'CTENANTS  of  ancient  demefne  fhall  be  quit  of  toXifor  things 

pi' ^7.  cites  fi^^  ^^^  bought  in  fairs  and  markets,  for  provijion  of  their 

S.  c— ^  houfehold^  and  to  manure  their  land,  Br.  Toll,  pi.  3.  cites  7  H.  4.  44. 
s.  P.  Br. 

Toll,  pi.  4*  cites  9  H.  6.  66.— —F.  N  B.  2S1.  (E)  cites  ^  7  H.  4.  that  a  tenant  in  ancient  de- 
mefne vuy  mertbandife,  huy,  ttnJ  Jell,  and  (hall  pay  no  toil,  and  fays,  that  the  fame  agrees  with  the 
Regifter. 

*  F.  N.  B.  228.  (E)  in  the  new  notes  there  (b)  fays  the  cafe  7  H.  4.  44.  was  in  trefpaft  agamft 
A.  quod  telonium  afjiortavit,  St  illud  foivere  recufavit  \  \}t  wai  held  chat  the  writ  was  good,  and  the 
firft  words  as  to  the  afportavit  void ;)  the  plaintit)^'  counts  that  the  defendant  had  bought  iz  bcafts  tn  hU 
market,  and  that  he  came  the  next  market  in  the  next  week  and  fold  6  of  the  beaih  (oxen),  and  the 
other  6  at  the  fair  held  there  at  the  feaft  of,  &c.  Defendant  pleads,  that  he  is  a  tenant  of  ancient  de« 
mefne,  &c.  and  that  all  thofe  tenants  have  been  free  to  buy  and  fell  beafts,  for  manuriyg  their  lands, 
&c.  without  toll,  &c.  time  out  of  mind,  and  that  he  bought  ut  fupra,  md  fonoe  be  ufed  tor  manuring 
his  land,  and  fome  he  pat  to  paftuie  f  to  make  grafTes,  and  after  convenient  time  fold  them,  &c.  The 
plamtifFoflfers  to  aver,  that  he  bought  the  beafts  to  re  fell  them,  and  that  he  re-fold  them  ut  fupra ;  the 
defendant  demurs ;  hot  the  opinion  of  the  Court  being  agatnft  him,  he  became  nonfuit ;  io  thatitfeems 
for  things  bought  for  their  fuftenance,  or  manuring  their  lands,  or  concerning  hufl>*ndry,  they  are  dif* 
charged,  but  not  tc  merchandlje  j  and  the  merchandife  of  thefe  is  diffiererent  from  other  merchandifey  and 
citeif  9  H.  6.  15.  ft  66.  3  £.  3.  (Toll),  138. 

'I'The  words  are  (pur  eux  faire  grofs  tt  pluis  able  a  vendre  &  puisapres  enz  vend*  al  faire,  &c.) 
which  is  (that  he  put  them  to  pafture  to  make  them  tat  and  more  fit  for  fale,  and  fometioie  after  iolA 
them  at  a  fair,  &c. ) 

Br.  Toll,  pi.  I.  cites  9H.  6.  2$.  That  they  fhall  be  difcharged  of  toll  in  every  fair,  market,  or 
place,  for  the  things  arifiitg  of  the  fame  tenementt  for  Jeiiirg  or  haying  for  their  fuftenance  ^  acecrdmg  to  the 
fuant'ity  cf  their  tenement  s,  as  for  beafis  and  other  thtngs  necfffj^y  for  their  yfe  w  thin  their  h^mje^  by  nik 

th-  Juniccs. Filah.  tit.  Toll,  pi.  8.  circs  S.  C. F.  N.  B.  2z8.  (E)  cites  S.  C.  accordingly. 

But  lays,  that  for  other  things  it  is  a  queftion  ;  but  forafmuch  a^  they  ihall  be  quit  of  pontage,  murage, 
and  pafTage,  he  conceives  thit  they  ^all  be  quit  of  toll  generally t  althaogh  they  do  merchandife  with 
their  goods.  And  ibid.  228.  (A)  fays  ic  appears  that  they  ihall  be  quit  of  xai\  for  their  goods  €uid 

chattels  tobieh  they  merchandi  e  with  others,  as  well  as  for  their  other  goods,  for  the  writ  is  general,  pro 
bonis  &  rebus  fuis.  And  it  ap|>eart,  that  that  nvrit  may  hejutd  by  all  the  tenants,  as  a  writ  of  moa« 
ftraverunt  flia  1  be  fued  j  aied  alio  th>^t  every  particular  f>erpn  who  is  grieved,  may  fue  forth  the 
if  he  will. 

They  (hall  bt  free  by  their  tenure  of  to/I  of  all  things  vfbich  tbeyfeH,  if  it  he  fold  upon  the  fame  fill, 
of  all  things  tobich  tb^y  buy  to  manure  their  fiil.     But  Br.  makes  a  qusre  if  they  /hall  be  ftee^of  ail 
chinas  which  thtyftU  and  buy^  lee.    Br.  Au^cent  Demelbe,  pi.  2z't  cites  19  H.  6.  66. 

%Id9U 
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%  Inft*  aii»  Ciyiy  tliat  for  things  coming  of  thofe  lands  t}^  ihsH  pay  no  toll,  b«cavfe  at  the  begmniQ^ 
by  their  tenure  diey  applied  themfeWes'  to  the  manurance  and  hufl>andry  of  the  king*s  deraefnesy  aj^ 
tbexcfore  for  thofe  lands  fo  holdcn,  and  ail  that  came  and  renewed  thereupon,  they  bad  the  faid  prifi* 
lege  ;  bat  if  fuch  a  tenant  be  a  cohmoh  merchant  for  buying  and  JtUing  of  tomres  or  naeEchandires,  tUft 
wife  not  MpOM  the  manurance  or  hoibahdry  of  thofe  iandsy  hejhall  not  have  the  pr'ntilege  for  them,  because 
they  are  out  of  the  reafon  of  the  privilege  of  ancient  demefne ;  and  the  tenant  in  ancient  demefne  oifght 
rather  to  be  a  huibandman  than  a  merchant  by  his  tenarei  an^  fo  are  the  books  to  be  intended.  Ao4 
iKxewith  agrees  an  ancient  record,  the  tS[c€t  whereof  is  4}uod  hii  qui  clamant  eflc  immunes  de  theolonU 
praeftando,  ut  tenentes  in  antt^o  dominico,  vel  per  chaftas  regum,  non  debent  diftringi  pro  aliquo  thc9- 
looio  pro  merchandiiif  ad  ufus  fuos  proprios  emptis  ;  imo  pro  mcrchandilis  qux  emerinc  yel  vendiderint 
at  BKrcatoces,  debent  fohrere  pro  eis. 

By  the  cnftom  of  the  realm  they  ovght  to  be  quit  of  toll,  tec.  in  every  market,  fair,  town,  or  city 
throaghout  the  realm  ;  and  upon  that  every  one  of  them  may  fitc  to  have  letters  patent  under  the  king*c 
leal,  to  all  the  king*s  officers,  and  to  mayors,  bailifis,  (cc.  And  alfo  the  tenants  of  ancient  demefne 
wmsy  have  a  torit  dine^ed  to  the  haiiijfftf  or  mayor,  or  others,^  who  will  compel  them  to  pay  toll,  tJb^ 
fh^  fufer  them  to  go  fuit,  &c*     F.  N.  B.  %i^,  {A), 

2.  If  lord  dnvelh  in  ancient  demefne^  in  a  Utile  tenement y  he  (hall  The  /W  i«  • 
be  difchareed  of  toll  for  things  touching  his  faftenance,  to  the  *"*^'^"*/^«- 
quantity  of  the  tenement  only ;  quod  nota.  Br.  ioll^  pL  !•  cites  /^^/haiibe 

9  H.  6.    25.  ^  wd»  ac- 

quitted of 
toil  tbroQghoat  the  reabn  as  the  tenants  in  ancient  demefne  (hall  be  ;  and  that  *  appears  by  the  Regjf^ 
of  aa  attxhment  fued  by  the  lord  of  the  manor  in  ancient  demefne  againft  the  bailie's  of  C.  becaufe  they 
took  toll  of  him.     F.  N.  B.  228.  (B). 

*  [  293  ] 

3.  Non  molejlando  was  awarded  to  the  mayor  of  Catice  out  of 
CJhancery,  that  he  fliall  not  take  toll  of  the  tenants  of  D.  return- 
able in  B.  R.  and  fo  alias  and  pluries,  and  no  writ  was  returned, 
hj  which,  by  the  opinion  of  the  Court,  attachment  ijfued  to  the 
lieutenant  of  Calice  againft  the  mayor ^     Br.  Procefs,  pi.  181.  cites 

ai  H.  7.  31. 

4.  li  citizerit  or  burgejfes  hzyt  been  quit  of  toll  throughout  the  So  if  any 
realm  by  grant  or  prefcription,  and  afterwards  the  king's  officer  ^"^'  *•" 
demands  toll  of  them,  they  may  have  a  writ  not  to  moled  diem,  to  te  ^;f  V 
and  thereupon  an  alias  pluries,  and  attachment.    F.  N.  B.  226.  '^^^  f^^^  the 

(i)"7.(A).  :,^"»;, 

they  bay  in  another  town  or  place,  if  any  of  them  be  compelled  to  pay  toll,  all  the  corporation  may  bring 
tbt  tprif  by  the  name  of  their  corporation^  and  may  have  an  alios,  aud  attachment  thereupon,  ir  need  4ku 
F.N.B.  M7«  (£). 

5.  Note,  if  the  king  grants  to  one  to  be  quit  of  tolly  this  docs  n(xt 
extend  to  cuftqm  as  it  feems,  nor  is  it  any  bar  to  a  demand  of  tolly  by 
them  who  have  toll  by  a  prior  grant  made  to  them.  F.  N.  B. 
227.  (A)  in  the  new  notes  there  (c)  cites  39  E.  3.  13.  and  fays, 
fee  18  £.  I.  Lib.  Pari.  10. 

6.  As  well  thofe  tenants  who  hold  of  the  manor  which  is  ancient 
demeibe  in  the  feifin,  or  the  poffefjion  of  another  many  as  the  tenants 
which  hold  of  the  manor  in  ancient  demefne  in  the  kin^s  hands 
end poffeffiony  fhall  be  quit  of  toll.  F.  N.  B.  228.  (A). 

7.  f  Tenants  at  will  within  ancient  demefne  (hall  be  difcharged  t  5-  P.  Br. 
of  toll  as  well  as  free-tenants,  or  tenants  for  life,  or  years  of  ™|'  ^h  J* 

lands  in  ancient  demefne,  ihall  be  difcharged  of  toll  for  their  15. L' 

goods,  &c.  F.  N.  B.  228.  (D)  cites  0  H.  6.  14.  FJ  «h.  tit. 

Toil,  pi.  S. 
^  citei  S.  C. 

8.  if  the  king  or  any  of  his  progenitors,  have  granted  to  any  to  The  king 
h€  difcharged  of  toll  cithcr-^eneral/y  or  fpecially^  tliis  grant  is  good  glanced  to 

to 


^93  ^oW- 

the  arch.  to  difcharge  htm  of  all  tolls  to  the  king's  ownfairs  or  markets^ 

Y^k*  h^  *"^  of  ^^^  '^'^^  which  together  with  any  fair  or  market  have  been 

to°ufcorn  granted  after  fuch  grant  of  difcharge;  but  cannot  di/cbarge  tolU 

Ibid  in  the  formerly  due  tofuhjeEls  either  by  grant  or  prefcription.  2  Inlt.  221. 

market  of 

Rippon,  and  aftc. wards  the  king  granted  to  the  mayor  and  citizens  oi  York  to  bedifcharged  <A  tsAV 
through  the  whole  realm ;  and  afierwards  the  archbilh  p  exchanged  his  manor  of  Rtppon  with  tbe  kinf 
for  another  manor.  It  was  movcd>  if  now  the  citizen^  of  York  (hoiild  be  difcharged  of  roll,  f»r  the 
pant  to  the  archbishop  was  eigne  to  the  grant  to  the  citizens  of  York  to  be  difcharged  <ii  toil  io  Rip- 
pon* Dyer  conceived  that  they  HiouU  not  be  Jifchaii^cd,  fur  the  king  had  no  right;  and  when  ibe 
king  grants  over  t!ie  manor  of  Rippon,  the  grantee  ihail  have  the  toll  notwithiianding  the  grant  made 
to  the  citizenf,  for  the  grant  made  to  them  wjs  void,  ai  t:>  dilchate^e  them  of  toil  at  Rippon  \  for  the 
P'ant  to  the  citizens  ihall  not  take  eftedt  after  the  exchange,  for  the  grant  wa»  void  ab  initio:  bet  if 
tbe  grant  of  the  king  to  the  archbifhop  had  been  but  for  hfe,  then  the  grant  afterwards  made  to  the 
citiscns  (hould  have  taken  effedl  after  the  cllatc  for  iife  determined.  And  the  better  opinion  of  the 
Court  was,  that  toll  ihould  be  paid.  4  Leon»  214.  pi.  346.  Mich.  16  £liz.  C.  B«  York  Arch- 
Uihop's  cafe.  4  Leon.  168.  pi.  27V  S.  R. 

9.  King  H.  3.  did  grant  to  the  abbot  of  L.  and  his  fucceflbrs, 
quod  ipji  isf  homines  fui  fmt  quieii  ab  omni  ibeolonio  in  omnifero  £3*  in 
omnibus  nundinisj  &c.  and  there  it  is  refolved,  that  the  abbot 
fhould  have  tliis  privilege  by  force  of  this  general  grant  in  this 
manner,  quod  ipfi  &  homines  fui  fmt  quieti  a  prxftatione  theo- 
lonii  in  venditionibus  &  emptionibus  profuis  necejfariis^  tit  in  viEht^ 
veJiitUi  &  fimilibus  &  hoc  ad  opus  proprium  ipfius  abbatis  &  ho- 
minum  fuorum.  2  Inft.  221. 

10.  la  16  E.  3.  the  king  by  letters  patents  for  the  con- 
(iderations  therein  mentioned,  concejftt  pro  fe  ist  karedibus  fuis  to 
H.  earl  of  Lancq/ler^  and  the  heirs  of  his  body  lawfully  begotten 
(among  other  extraordinary  grants)  that  thefaid  Earl  and  his  heirs 
{5*  omnes  homines  fui  in  perpctuum  ftnt  quieti  de  pavagioy  pojffagio^ 

[  294  ]  Po^gioy  Iffiogioy  fiallagioy  talliagioy  cariagioy  pefagioy  pikagio^  &  ttT" 
ragio  per  toium  regnum,  &c.  After  the  death  of  the  faid  earl,  thejaid 
patents  being  produced  by  his  fon  and  heir  before  the  faid  king 
and  council,  they  were  declared  to  be  the  di/herifon  of  the  king^  and  by 
affent  of  the  king  and  council,  and  alfo  of  the  faid  earl  the  fon, 
were  revoked,  cancelled^  and'  annulled  ;  and  it  was  agreed^  that  all 
patents  before  granted  fhould  be  reflored  and  of  no  force  wr  effeB^ 
Afterwards^  25  Sept,  23  E.  3.  the  fame  king  reciting  the  fata  firfl 
granty  and  that  the  faid  fon  bad  voluntarily  reftgned  the  fame  and  all 
right  and  claim  by  reafon  thereof,  in  ampderatim  thereof  granted  to 
the  faid  Jon  all  the  liberties ^  &c.  in  the  faid  firfl  grant  mentioned  for 
his  life.  In  replevin,  tried  before  Mr.  Juftice  Price  at  Exon 
afBfes,  at  which  thefe  charters  were  produced,  there  was  a  ver* 
di£l  given  for  the  defendant,  but  a  rule  to  (lay,  &c.  in  common 
form.  And  afterwards,  on  attending  the  judge  at  his  chambers, 
he  was  of  opinion,  that  the  firft  charter  was  furrendered,  and 
that  in  the  2d  charter  there  were  not  words  fufficient  to  exempt 
the  plaintiff  from  the  foil  in  queftion ;  and  thereupon  was  cn« 
tered  up  a  nonfuit  of  the  plaintiff,  and  the  defendant  had  the  cofts 
thereof.  MS.  Voyfey  v.  TotUe. 


\ 


(£)   Crafd  good.   In  refped  of  thb  Manner^  &c; 

I*  jN  trefpaft  for  taking  a  cow,  the  defendant  juftified  hj  a  Mo. 4.74. 
-*  grant  of  H,  7.  of  a  yeariy  fair  to  the  txlayor,  &c-  of  N.  flj^'^- 
tUHi  cmtubuf  UbertatibuSj  (sf  Rberis  confuetudinibus  ad  hujufmodi  ftnam  Welhoufe. 
J^antibtis^  &c.  and  that  at  a  fair  there  held,  J.  S.  fold  a  cow  to  s.  c.    Ths 
the  plaintiflF,  whereupon  the  defendant  demanded    i  d.  for  toll,  J"^J^  fj* 
and  becaufe  he  refufed  to  pay  it^  he  diftrained  the  cow  as  bailiff,  toil  is  not* 
&c.  Popham,  Oawdy,  and  Fenner,  delivered  thidir  opinidn,  that  of  commoa 
by  a  grant  of  a  fair  cum  ^omnibus  libertatibus,  &c«  tM  was  not  ^^^' 
doe  hof  demindable,  becaufe  it  is  noi  incident  to  a  fair^  but  that  fair^  and 
it  may  be  due  if  it  had  been  granted  by  exprefs  wofds  in  the  let-  indgmcat 
ten  ^at^ts;  Cro.  E.  558.  pL  15.  Pafch.  39  Elii.  &  pag.  591 4  Sjj^*^^ 
pL  29*  Mich.  39  &  40  £li2*  B.  R.  Heddy  v.  WheeQioufe.  Pophain"* 

fajd,  the 
Cife  WKf  htf  tfait  by  the  kiflg*t  gnat  with  foch  words  tt  here,  toll  mtj  pafi }  u  wbeic  one  hit  zfiir 
hf  inac  or  pidcripUoOy  wAir«fii  iM  hai  mfiialff  kttn  faUt  ^bkb  ttfitrnttrdt  hfwfnttd  to  tbe  khgt  who 
then  gnnce  it,  cum  ennihoi  fibertatibui  td  hujufmodi  feriam  fpcftandbui;  sow  by  this  grant  the  grantee 
ftall  hiiVe  toll ;  bectnfc  tofl  wit  fomcrijr  belonging  thereto^  end  therefore  the  king*8  grant  did  not  gnnc 
a  new  fiir,  bat  tfae«cieat  ooty  which  wtt  not  exttad  by  the  ICing*t  poffeffion.  Cro,  B.  591 .  in  S.  C. 
— —  S.  C.  cited  Palm.  78, 79.  Hiil.  ty  Jtc.  B.  R.  in  cafe  of  the  King  ?.  tbe  Corporation  of  Maiden- 
head )  tnd  I>oderidge  J,  faid,  he  wrell  remeoibcied  it,  and  that  he  argued  it  at  the  bar.  Aiid  Modntague 
Oh.  J.  faid^  that  tfak  piitifet  fued  In  parlianieilt  fo  get  it  rcftrfSBd,  hot  that  it  wds  tIBnned  there.  ■ 

S.  C«  cited  a  loft*  ato* 

1.  If  the  iing  grants  %/air  or  *  market,  and  grants  no  toll,  he  ^S.  P.  be« 
tanmt  after  grant  a  toll  to  fuch  free  fair  or  market,  without  quid  ^^^^^ 
pro  quo  fome  proportionable  benefit  to  the  fubjed.  2  Inft.  220.  market,  ind 
cites  it  as  refolred  in  the  cafe  of  Northampton.  when  once 

a  matket  it 


a  matxer  it 

iathcdtfy  that  being  with  a  ctiftom  for  a  fnni  ocrtaUi^  they  caia  defe^  n^*  it  but  ttaif  l^.n  it*  Ai%* 
%  Show.  a66»  in  cafe  of  quo  warranto. 

3»  tf  tht  toil  granted  with  a  fiiir  oi  market  be  outrageous  or, 
eiHreafonabtiy  the  grant  of  the  toll  is  void  \  Ind  the  faihe  \\  a  free 
nftarkt  ot  faif.  %  Inft.  220.  cites  it  as  fefolVed  ill  the  cafe  of 
Northampton* 

4*  The  king  slranted  to  the  city  of  Londoh,  that  all  perfini 
hinging  into  LonaoH  faleMe  Ctmtnoditks^  Jboutdpajfo  much  for  toll; 
this  was  held  to  be  a  good  grant,  and  yet  generally  fpeaking,  it 
fl&ayieem  to  be  agairift  the  libertj  of  the  fubjfea.  Hard.  55.  [  ipj  ] 
pL  I*  Pafch.  165^.  in  Scat,  in  caie  of  Hayes  v.  Harding,  cites 
liOch.  43  &  44  Eliz.  in  B.  R.  Hawkcfllead  v.  Ward. 

5.  A  grant  of  fuch  toll  as  was  ufed  to  be  taken  ibi  iSf  alibi  infra 
tlgnuHt  jfngtia,  and  averring  payment  at  another  {)lace,  but  not 
there,  n^s  held  ill  for  uncertainty.  Sec  Prerogative  (F.  c)  pi.  i. 
Lightfoot  V.  Levet. 

<J.  It  wis  held  pet  3  Juft.  that  toll  was  well  granted,  tiotwith-  But  New- 
ftandinjg  that  the  quantity  of  money  to  be  paid  for  ^  for  c\'cry  thing  J^g^edfof 
Was  not  ekprejfed;  but  Mountaguel^.  J.  contra;   Paloi.  86.  Hill.  theCorport. 
l5r  Jac.  B.  R.  the  cifc  of  MaidSncad  in  Berks.  ''  t'on.  faiu, 

'  *  tljat  no 

Jodjgnent  wat  glrcn  for  the  king  in  tlA  ^afe,  but  that  tbe  corporatlo-M  en^cviJ  the  privileges  notwidi- 
SaaAn^  thU  a6lioa  hrought.  l-tlmift.  at  che  end  of  tb*;  cafe^  Anu  tf-  v  ere  :hc  cafe  argued  fome- 
wWAiUy«  f 

% 

I 

\ 

i 


^gs  Crtl. 

A  prefcripi'm  to  toll,  and  ftys  not  tohat  tn  emain  it  void,  and  fo  Ts  t  /rtfuf  from  tlie  kinc  of  focif 

mncertain  toll.     Arg.  %  Show.  266.  cites  Palm.  79. Agreed  Arg.  on  the  other  fide,  that  a  pre« 

fcription  to  have  a>toU  uncertain,  and  as  often  ar'i^cafion  rccjuircs  to  afcertain  it,  is  ill.  But  that  in 
London  it  is  good,  though  it  would  be  fo  no  where elfe.  2  Show.  273.  Hill.  34  U  35  Car.  2.  B«  R« 
Ib  cafe  of  the  Quo  Warranto  ▼.  the  City  of  London. 

7.  The  king  cannot  grant  a  toll  for  things  not  hrotight  to  marlet 
to  be  fold.  2  Lutw.  1502.  per  Powel  J.  in  cafe  of  Kirby  v. 
Whichclow. 

(G)     Toll.     Due  in  what  Cafes/and  how. 

I.    A   Man  cannot  juftify  for  toll  of  waggoners  (charrcttours}f 

-^  &c.  nor  for  toW  for  pajjlng  of  men  by  land  or  by  water,  uff- 

lefs  h  ufage  or  pi;efcription.     And  Thorp  faid,  that  a  man  cannot 

juftify  It  by  grant  of  the  king,  but  may  have  toll  by  the  king's 

grant  of  fuch  as  buy  in  his  fair  or  market.    Fitzh.  Tit.  Toll,  pi.  2« 

cites  Hill.  50  £.  3. 

•S.P.  Or        2*  Toll-traverfe  lies  in  ^  prefertptton^  but  not  toll'^through  ;  for  it 

'mtXut     ^^  *^  oppreflion of  the  people.    F.  N.  B.  226.  (I)  in  the  new  notes 

toii-tLrmfb  there  (b)  cites  22  AIT.  58.  and  fays,  yet  fee  a  common  perfon 

canntibety   may  prcfcribe  for  toll-through,  if  ne  ftiews  a  reafonable  caufey  and 

^r^prefcHp'    P'^ovcs  that  the  country  has  a  recompence;  and  cites  14  £•  3, 

tioH.  F.N.B.  Bar.  275.  5  H.  7.  10.  and  fo  the  king  may  prefcribc  for  tpU- 

227.  (A)  in  through  5  quaere  if  without  (hewing  caufe,  and  cites  1 1  H.  d«  39. 

cne  new 

nocet  there  (c)  ci(es  S.C.  and  20  £•  3.  Toll,  3. 

Fitth.Tit.        3.  A  man  by  law  fliall  not  pay  toll  for  any  thing  brought  to  a 

•fosi'sV'  •Z^''"*  ^'*^  fo^  ^f^'^^g^ fil^ :  but  by  eufom  he  mzf  ^zy  for  every  tAing 
brought  to  the  fair,  and  he /ball  pay  for  his  place  ^  viz.  his  ftanding^ 
though  he  fell  nothing.     Bf.  Toll.  pi.  2.  cites  9  H.  6.  45. 

4.  Note,  toll-through  is  in  the  highway,  but  toll-travcrfe  is 
for  paffing  over  another's  land ;  yet  it  feems  if  a  highway  be  h  a 
city  or  town,  toll-through  may  be  there  by  pre/cription,  F.  N.  B.  227. 
(A)  in  the  new  notes  there  (c)  cites  5  H.  7.  10.  13  H.  4.  15. 
And  pontage,  murage,  or  ferry,  may  be  demanded  in  a  highway  by 
the  king's  grant,  but  not  in  a  private  way  ^  and  cites  13  H.  4*  15. 
and  fays,  fee  there  that  the  king  may  grant  tronagc,  and  good. 

5.  No  toll  is  due  either  on  the  part  of  the  lord^  when  he  has  a 
fair  or  market,  and  not  any  toll,  or  on  the  part  of  the  mavhet-man 
who  ought  to  be  difcharged  of  toll,  or  of  the  thing  fold  that  is  not  toJ'^ 
table,     2  Inft.  220. 

[  296  ]  6.  No  toll  for  any  thing  tollable  brought  to  the  fair  or  market 
t  By  fptcial  to  be  fold,  fliall  be  paid  to  the  owner  of  the  fair  or  market  before 
nwy'be*doc,  '^'  f^^^  thereof,  unlefs  it  be  f  by  cujlom  time  out  of  mind  ufcd, 
though  the  which  cuftom  none  can  challenge  that  claim  the  fair  or  market 
p^rtydo/b  ty  grant  within  the  time  of  memory,  viz.  fincc  the  reign  of  king 
2Buhi[!2o2.  ^'  ^'  wJ^ich  is  a  point  worthy  of  obfervation,  for  the  fuppreflion 
pttes9H.  6.  of  many  outrageous  and  uujuft  tolls  incroachcd  upon  tlie  fubjecl» 

ib'd ^°  ^^  puniflied  within  the  purview  of  this  ftatute.     So  note,  it  is 

PerC^e'     hcttcr  to  have  a  fair  by  prefcription  th^n  by  grant.     2  Inft.  221. 

Ch.  J.  Pafch.  i2  Jac.  in  the  cafe  of  HM  v,  Hank>,  alias  luiyks.  ■  S.  P.  Agreed  j  hat  that' 


cannot 


4m0t  be  wbeit  tiw  etrffir^im  h  trtBtd-  tuMnj'am  tf  mm9ry%    %  t4itw«  13361    Trj«.  s  Jac*  3» 


7.  Toll  is  aot  of  ooDunon  nght  incident  to  a  fair^  and  none  (hall  Cto.  S.$5^ 
liave  toU  ia  a  fur,  unlefs  he  has  it  by  grant  or  prefcription.  ^''ly^'^ 
Ma  474.  pi.  ^80.  Mich.  39  &  40  Eliz-  B.  R.   Hcddjr  v.  Well-  b! vl\ a 

a^u^^S^  C'^  £•  59 1»  W*  29*  liich.  39  ft  40  £Ug.  B«  R* 

8,  The  owner  of  a  port  may  have  toll  hj  prefcription^  without 
^^ging  ^ny  eonfidergtiony  faid  by  Treby  Ch.  J.  2  Lutw.  1523« 
Patch.  laW.  3.  in  cafe  of  Wilkes  v.  Kirby,  to  have  been  fo 
llckl  in  the  cafe  of  Pridbaux  v.  Warren  ;  bat  becaufe  in  the 
principal  cafe  the  defendant  had  taken  upon  himfelf  to  allege  a 
confidcration,  it  was  left  a  quaere,  fuppofing  the  confideratioQ  not 
to  be  weil  alleged^  whether  the  plea  be  then  good. 


(H)  J3aw  mtub.  Puni/bment  of  taking  more  than  due.  See  (b.  i]^ 

j.  3  Edw.  I.  p  N ACTS,  That  twclnng  them  that  take  •  outrage-  J"  the 

cap.  31.       ^  ous  toll  againjl  the  common  ufage  of  the  realm  +  in  ^''f}^^''^ 
I  "i*  f/'-f''ft  *!•?•#•/•     and  irregular 

market  towns,  if  any  do  fo  in  the  kings  own  town  wbieb  ts  let  in  fee  reign  of  H. 

farm,  the  king  Jball  1  f^f^  '^/tf  bis  own  band  the  Jranchife  of  the  3-  outrage 
\marktt.        *^        +^^  J  J    J  ,„.,^, 

*  ^  were  c^en 
Md  Hfarped  in  dtiet)  kmMighs,  and  townt«  where  fairs  and  markets  were  Icept,  to  the  great  oppreilioa  of 
the  king*a  fahjedlt,  by  reafon  whereof  very  many  did  vefrain  from  the  coming  to  fairs  and  markets,  to  the 
hindranca  of  die  common  wealth ;  for  it  has  eTcr  been  the  policy  and  wlfdom  of  this  realm,  that  fairs 
and  markets,  and  efpecialiy  the  markets,  be  well  fumiflieJ  and  fiequented.     %  lull.  ai9« 

*  That  is,  where  a  reafonable  to!l  is  due,  and  cxcc0ive  toll  is  tiken,  or  vtbert  no  toll  at  all  h  due^  and 
5tt  tott  i&  ofljuftly  ofnrped  j  for  it  is  an  outrage  to  do  fuch  a  common  injury  and  wrong.  Sometimes  it 
is  called  fu^et^nMn  vel  indebitum,  vei  injuilum.     2  Inft.  no. 

*)'  This  IS,  in  a  city,  borough^  «r  ttmn  of  merchandife,  where  fairs  and  open  market!  are  lupt  for  mer<. 
chandifing,  and  buying  and  Kliing.     2  Inft.  no. 

That  is  Mtaided  of  toU  to  the  fair  or  mspkeT.    2  Inft.  iso. 

t  That  is,  ihall  Uam  the  /nnchife  of  the  fair  or  market  until  it  be  redeemed  by  the  owner.  But 
this  is  weended  nfw  an  cgUt  f  kejiund\  for  in  &atutes,  incidents  are  ever  fupplied  by  intendment. 
%  Intl.  22s. 

II  This  iMwd  here  hcludes  at  m^elt  a  fltfr  «s  a  mm-httj^  for  fbilim^  from  whence  fair  U  derived,  ffg« 
pifies  both  ;  and  a  mart  is  a  great  lair  holden  every  year,  derived  a  merce,  becaufe  merchandifes  and 
waxes  are  thither  abundantly  brought^  and  mercatus  is  dciived  a  mercando.     z  iuft.  221* 

Atid  if  U  he  anothef^s  town,  and  the  fame  be  done  by  the  {  lords  of  §  That  Is, 
fftf  towny^  the  kingfball  do  in  like  manner ;  and  if  it  he  done  by  a  bat-^  th't7X^x'^'^ 
Iff  without  the  command  ^rf  his  lordy  hefhall  render  to  the  plaintiff' as  maikct.    a 
much  again  fir  the  outrageous  taking  as  he  had  taken  from  him,  and  ^n**  »»• 
Jball  have  46  days  imprifonment.  h/s^7hVef! 

fed  of  this  former  part  of  the  z€t  in  thefe  words,  inhibitum  eft  ne  ^uis  in  villls  regis  merch^ndiis^ 
que  dimliTjK  lunt  ft  commifik  ad  feodi  firmam,  indebita  dr  injufta  capiat  theolonii ;  quod  fi  qui* 

*  fecerft  extunc  eo  ipfo  capiat  rex  Irbcrutem  meicad  in  manum  fuam  ;  codem  modo  facit  rex,  licet  ia 
aherius  villa  prKmiila  fieri  contigfR-it,  fi  balivus  hoc  fecerit^nr  votuntate  dvmin't  fui,  reddec  tantum  que« 
temi  quantum  cepiiFct  baiivus  ab  eo^  fi  tolaetum  afpotta&tj  ft  &:hil9minu9  habeas  prlionam  40 
dierojii.     %  Inft.  222. 

•  r  2<)7  3 

•   Teaching  cithens  and  hurgfpfj  to  whom  the  king  or  his  father  has  4-  Wwa- 
granted  |  murage  to  eaclqfe  meir  towns  which  take  fuch  murage  other^  SJ^as^* 

\         ii  :i  ^\ft 


•97  CToH 

m 

«6dofieai  ftftfi  ii^  U  WU  p^Mtdd^  and  of  tkU  ar§  atUmt^  th^fidtt\l^ 

J^  Ijj^J^    tltiir  grant  for  ever^  and  jball  he  grUvouflj  amerced. 

fatMi  whh  waN  a  town,  under  which  word  it  here  included  i  city  tnd  burgh.    IxUm  rtafmaUi  ttU 


Mguvd  of  the  people,  tb«M  mght  not  this  toll  f  be  fatd }  for  (he  end  of  chc  grant  or  preferlptioA  li 
fWWiod.    %  Intt.  »a». 

•    Hi  thet  hat  hirgl^t  granted  to  huii»  ladifthaiged  of  nrange  granted  afterwardi ;  and  titfaoogh  am- 
.M*  ^  ^^*^  particularly  named,  yot  there  are  grantrof  like  nature  within  the  purview  of  this  ftarate,  M 
|ontage,  paviege,  fceyage,  ftc.    a  Inft.  sat. 

4  Here  tht  vMefimhlft  uftirfnui  \  and  ib  noil  a  imrfiy  between  the  words  (OmXI  Uft  thtfrem'^ 
emt%  fte.)  9SMi  the  words  (ft^U  Uft  tkt  grem)  the  one  imp(ytng  a  leifure»  is  haa  been  laid,  and  thn 
Mcr  a  ^feitnre  for  ever  \  for  it  Is  a  mifufer  or  sbuftr*  And  thereof  Bradon  faySf  hnjufoKtdi  m« 
tim  libertatef ,  &c«  Stetira  ^uafi  tianifirnaiur,  ft  )aafi-poffidentur>  ftc.  donee  anailerit  per  abnfitt^ 
VitnaB«fum«    alaft«nai. 

f  leu  renders  thb  left  pert  of  this  chaneer  in  tbeie  words  t  Item  qui  muragiom  ad  vinani  eiandaMlia 
gravitts  ceperbt,  quam  eoncelTom  foerit  per  cartam  regit,  perdant  extonc  gratiem  fu«  cooceffionis  * 
|r»vlter  amercientur.  And  prdently  ^ter  the  making  of  this  aft,  the  efl^A  thereof  fiw  jollices  Is 
tyre  to  inquire  of  it,  was  infcresd  in  the  chapters  or  articles  of  the  Eyre,  in  thefe  words*  Item  de  biia 
aei  oeperuot  Aiperflua,  vei  indebita  tolneta  in  civitatibus,  burgis,  vei  aiibi  contn  commnnem  ufum 
ngnl.  Item  de  civibus  k  burgenfibos  qui  de  muragio  per  dominum  regem  eis  conoeflo,  plus  cepenmt 
foam  facers  debcreot  fecundum  conceflionem  domini  regis  fadam.    a  Inft.  aa3. 

The  Mhrrourftys,  touching  murage,  thur,  Le  point  que  voet  que  ceux  que  mifufent  mnriges  Ins  per« 
4lBtne  fttit  ttiiftier  dsver  eftre,  car  ley  voet  que  chefcum  perdra  fon  franchiie  que  mifufera  \  C»  as  thta 
ftatute  was  made  in  that  point  for  a  purpofes,  via.  to  affirm  the  common  Uw>  and  to  adid  a  Initte 
|nttiAdienC|  vk.  to  be  grierooily  aanrced^    %  Inft.  913. 

( I )    Remedy. 

It  wae         ^*    A  D'^refs  is  incident  to  every  toll.    Noy,  37.  in  Hickman^ 
2f^  ^^  cafe,  cites  30  E.  3.  ao. 

ehet  if  toll  ticdae,  adiftrefs  may  be  taken  fvi  \u    Cm.  E*  558«  pi.  15.  Pafcb*  39  Efia.  B.  R.  In  caft 
Sf  Haddy  V.  Whcethonle. 

a.  The  party  has  no  remedy  for  the  toll,  if  the  goods  Txtear^ 

rird  out  of  his  JurifdiiHon*    Noy,  37.  in  Hickman's  cafcj  cites 

16  H.  7. 

Br.  TeO,  3,  AAion  upon  the  cafe  was  brought  by  the  mayor  and  btur* 

^*i\^    gefles  of  GloucdHef,  againft  the  burgefles  and  commonalty  of  B* 

^  the        becaufe  they  have  uM^  time  out  of  mind,  &c.  to  have  ioU  of  every 

fiaincMrir.   foaf  which  poffid  the  nuater  ^  Seveme  by  the  viJI  ofGkucefier  wA 

^UrSmt    ^^J  f^tfrchandifef  Bcc*  and  that  the  defendant  paffed  with  a  hat  and 

lerpaffins^'  ^t  pipes  rf-yoine^  'and  did  not  pay  toll,  where  they  ought  to  paj 

•mtbn       for  every  bipe  id«  for  toHi  ftc.  Marowe,  of  ecuniel  with  the  de* 

^^If^  "^  fendant,  (aid,  wat  if  a  man  palled  over  land  which  ought  to  haw 

fhtitL^^  the  toU,  and  the  other  did  not  diftrain  for  the  toll  in  his  land^  but 

A'^^  pcm^ttedhim  to  pafsnvithmtt  payment  or  difirefs^  he  (hall  not  have 

y^^^j    a£tioft  of  toll.    (^«re  indc.    Br.  Action  fur  Ic  Cafe>  pL  70. 

^.heriif      cites  atH.  7.  i6.  . 

Iridga }  rl«r  ifkkU  *lnmif$  ^  ^  nueh  per  csft,  emmnhi  ra  40 1  vfhkb  th4  itfettime  ttfiM  0  fef^ 
Stt.  Vfoa  a  dewpuei  4t  nasinifltd,  that  ah  a€^ion  W»^  notlie  ftr  a  tolUcravcrfe  for  paffiag  awough  the 
higkwaf  nokbout  J^ei»iae  e  Hfftp  mad  ctif/Ucration*  Bmn  this  adion  was  brought  for  a  non  feafance^ 
(^)  not  frnf^Zf  *c.  for  which  (Ifaflqf  thing  is  A),  M  aftion  of  debt,  and  not  on  the  cale^  ftonU 
be  bivughc.  But  on  the  other  fide  it  uies  anfweied,  tUuift^ftion  lies  *  without  Aewing  a  tiUe  or  eo». 
Aderarion^  and  that  thb  AaH  oomfc  upon  the  evidence  ^  aii<f  la  to  the  t  non-fea(ance»  aaoy  calet  won 
ctead  la  ftew  tlnk  cale  Hes  lor  aon^Maaee.  But  a^jacttftor.  3  Lot.  400.  Triii.  6  V.  ScM.  la 
C«  B.  Steinfen  e.  Heath. 
tSaaAAieas,  (K.  c)  |L  a. 

♦[29*]  .      4-K 


Colt   .  25! 

4*  If  a  man  ought  to  have  toll  in  a  fair,  &c.  and  hsi  fenwdt 
are  £/htrbei  to  gather  the  fame^  he  fhall  hare  trefpafs  vi  &  armit 
for  aflatilt  of  his  fervants,  and  for  the  lob  of  their  fenrice,  and 
tot  the  difturbance  made  nnto  them,  and  for  loGng  the  profit  of 
Iiifl  toll,  and  all  in  one  writ.     F.  N.  B.  91*  (A). 

5*  An  ox  bide  was  brought  into  Leadenhall<4narket,  on  the 
market-day,  and  fold,  and  the  bailiff  of  the  mayor,  ftc.  of  Lon^ 
don,  and  Dy  their  command,  took  it  there  damage  feafant^  But 
it  was  agreed  by  all,  that  this  ox  hide,  brought  into  the  ^harkct 
and  fold,  cannot  be  diftrained  damage  feafanL  Cro.  E«  627, 
6%%*  pL  21*  Mich*  40  &  41  Eliz.  B.  R.  Sawyer  v.  Wilkinfon. 

6.  A  evftomary  toll  was  of  5d.  a  chaldron  of  coals.  And  it  iSdk»a4^ 
was  ihfifted,  that  a  dtftrffs  ought  not  to  be  on  any  thing,  but  on  ?J^^*J^. 
dut  commodity  out  of  which  the  toll  was  payable.  But  the  an*  ior£iifiy.l» 
chor  and  cable,  and  fails,  being  diftrained,  it  was  adjudged  that  5  Mod.35o« 
they  were  well  taken,  Carth.  357.  Trin.  7  W.  3.  ViUkinftone  ^^^'^ 
T*  £bden,  116. 


10  w.  3. 
S.  C  by  the  nuas  of  WiackdUne  ▼•  £M«i|  s^ndiBil  acowdiiflf • 

7*  If  A.  has  a  market  and  toll,  and  B.  is  coming  with  goods  to  8.  c.  dteA 
dbe  market,  for  which,  if  fold,  toll  would  be  due,  and  C.  bhiders  ^*V«  <^>)>^ 
B.  coming  to  the  market^  the  lord  of  the  manor  may  have  an  0^011  ^^^f  foie* 
becaufe  of  die  poffibility  of  damages.    Per  Powell  J.  6  Mod.  49.  ibiiin|, 
Mich,  a  Ann.  B.  R.  m  cafe  of  Afliby  v.  White.  u^!^ 

Per  Wild  J.  %  Vent.  »6.  in  cafe  oi  Tomer  v.  Sterling.^— -Ibid*  %^.  fsr  Tyntl  J.  tCCsNU^tl.— -• 
Ibid*  aS.  per  VaaghaaCh.  J.  accordingly. 

8.  An  indebitatus  affun^t  was  brought  for  toll*  It  was  objeQed 
HaX  this  aAion  would  not  lie  for  toll,-  but  the  only  ren;ieay  was 
diftrefs.  But  t|ie  Court  inclined  to  think  it  would,  if  the  com  is 
the  duty;  but^gare  time  to  moire  this  and  other  exceptions  H 
another  time.  Afterwards  the  matter  was  moved  again,  and  the 
rule  for  ftaying  judgment  was  difcharged.  a  Barnard*  Rep,  in 
B*  R.  243*  F^fcht  6  C^»  a*  and  484.  HilL  7  Geo*  2.  Cock  ?* 
Viviatt* 


(K)     Writ  and  Declaration.    Good  or  not 

I*  ^T^^TL^'^ASShfthevjcarT^xAA.thatnvhereheandbisff^ 
'^  deceffors  ought  to  grind  without  toll,  there  the  defendant  hoi 
taken  toff^  vi  ist  armix,  via.  of  one  quarter  of  rye,  and  one  quar* 
ter  of  com,  and  of  all  the  com  that  he  ground  there,  from  foch 
a  day  to  fuch  a  day.  The  defendant  /aid  that  he  is  only  afervant9 
judgment  of  the  writ;  et  non  allocatur  1  and  the  writ  was  awarded 
go<^  vi  &  armis,  by  which  he  pleaded  to  Uje  writ,  becaufe  the 
piaintiff  has  mi  nUogtd  the  price  ef  the  toll;  et  non  allocatur,  be- 
caufe ne  has  pleaded  more  hfgh  before.  By  which  he  traverfei 
the  prefcrtptiony  and  prayed  aid  of  the  tenant  for  life,  to  whom  he 
wiu  deputy  i  quod  nota* .  Br,  Trefpafs,  pL  47.  citcl  44 1^  3.  ao* 

Z  3  a*  Thft 


Br.  Brief,  2.  Thc  i&ion  w^sfir  nofi'^ymmi  4>f  toU  \  fuoduohttrnm  t^orm 
sI'c.'Is.'p!  ^^'^  ^  illudfdvere  ncufaviu  Whcrca$  toU,  not  paid,  cannot  1m 
Br.  Action  Carried  away  ;  and  theiefoTe  afp9rtavit  tsfrlfe*  Anil  ttotwithAamk 
fur  le  Cafe,  ing  that  this  bc  void  *  or  furplufage,  yet  becawie  ^  other  ^vobI 
S.  cJby""  folvcrc  fccufavit  arc  fufficicnt,  thercftwc  thc  writ  awarded  gDod# 
Which  the     and  Jttfalfs,  repugnant^  and  furpkifage  i  quod  nota.    3r«Ni^ga- 

deftndant        tion,  pl-  0*  CltCS  +  7  H,  4.  44. 

tiaant  of  Wewfkuryf  lubkb  it  amcUnt  dtmefnt^  by  the  dmfltm  4f  mkkm  4emeftt^  f  g9  pk  •/  itH  forhmRt 
to  iqanure  their  Und  or  [maincain  their]  houfes,  foM  «r  ^u^ht)  byivhich  be  boQi^bt  %  icafts»  tridi 
part  whereof  he  manured  his  landy  and  tne  reft  be  fed  to  ^ell.  Judgmeat,  Arc.  And  ^fluM^faid^ 
that  the  defendant  toat  a  common  merchant ^  and  fild  and  bcught  every  day  hr  frofit ;  and  the  defendant 
dtmurred  In  law  \  and  as  to  the  oth-r  beafts  he  bought  them  o&e  day,  «iAd  fold  them  next  day,  and  {% 
merchant.  And  the  defendant  demurred  in  like  maooer.  And  the  oekildn  of  the  Conn  was  with  the 
defendant,  and  the  plajnti/T  was  nonfuited.  Brooke  fays,  quaere-  wnj,  «nd  whether  the  ^pinico  W9| 
only  for  the  iaft  plea,  or  for  both  ;  for,  upon  the  firft  plea,  St  fcems  the  law  is  with  the  plaintiff,  unlefs 
this  buying  for  paftaie  and  ide  be  one  kind  of  manurance  and  paftnre-bud.  Quaere*— -Br.  ToU, 
pl.  3.  cites  S.  C. 

^t  S.  C.  cited  by  Coke,  i  Bulft.  %%%•  in  cafe  of  WiUamore  t*  Bamforde  j  for  ibe  nale  U,  odls  per 
IViUle  00a  vltialur. 

Br.Tdl,  3.  Trefpafsfor  hindering  him  from  taking  the  profits  afhisfmr  in 

pt.g.  cites  §  y^5j,  pro  uno  equo  vendito  4a.  for  toll.  And  becaufe  he  did  not 
fIn.  B.  91.  ^^w  of  wbomibe  buyer  bought  the  horfe^  therefore  ill,  by  thc  opimon 
(0)  in  the  of  the  Court ;  for  the  buyer  may  have  notice  of  the  name  of  tb^ 
rh^e"7S  vendor.  Contra  in  an  a^ion  of  wreck,  or  againft  au  heftlex, 
faysTit  fcems  But  whcre  he  juftiftes  the  buying  of  a  hoife  in  maslcet  orert  U| 
that  the        change  the  property,  he  fliall  ihew  of  whom  be  boMght.    Br< 

rfthc  thXngfeili^  for  which  thc'toU  ii  due,  wff>t  u  bt  Jb€vm  in  tb$  count;  gui4  cites -S«^*  bvtaddi 
gocrt*. 

Br.  Toll,  4.  If  a  man  prefcrlbes  to  have  toll  ^  every  hoat  which  faffei  by  the 

lie!  **^*    ^''' 2^  -B.  he  ought  there  to  count  upon  what  tuo/^,  h  name^  the 

boats  HXiere pafflng*    Br.  Prefcription,  pl*92.  cites  rzi  H.  7.  i6. 
Clench  took  *    5,  In  Cafe  the  plaintiff  declared  of  a  leafefor  years  of  the  tdl^  and 
toother  ex-    profits  of  the  markets  and  fairs,  within  the  manor,  &c.  of  T.  and 
^aufehedid'  ^^^^  ^^  defendant  difturied  him  in  taking  divers  pieces  rf  wool  s  it  was 
not  fet  forth  objcclcd  againfl  this  declaration,  that  the  plaintiff  did  notjkew 

tVliof  ^^*  ^^  '^''  '^^^f^M  ^  *^  ^'^"^  ^f  ^*^  *«»ji**  Scd  non  alloca* 
wool  by  tur ;  for  the  plaintiff,  in  this  a£kion,  is  to  recover  damages  only, 
common  and  the  right  or  title  of  land  is  not  in  queftion.  fiut  contra,  if  it 
teu'u  duc**^  were  in  fuch  a&ion  iti  which  the  right  of  the  toll  had  come  in  de^ 
for  hens  or    bate.    Ow.  lOp,  Trin.  36  £Iiz.  B,  R«    EfcQt  v.  Lanreny^         . 

geefe,orfor     -,  % 

many  other  things  of  fuch  nature,  end  to  it  might  he  that  toll  was  sot  dile  ibr  wooL  Foiuicr  was  of 
the  fame  opinion  ;  but  Fopham  contra,  who  faid,  that  the  plaintiff  had  declared,  that  the  defiindant  ba4 
difturbed  him  from  the  toll  of  divers  pieces  of  wool ;  and  bv  that  is  implied,  that  toll  ought  to  be  paid  fbf 
%Moi.    And  at  Another  d^yjudgmcot^Mis  given  for  the  plaintiff.    Qw.  109.    Efcot  v.  Lanreoy. 

.'6.  A  claim  in  quo  watranti^,  to  have  toll  In  fpecie  of  grain  ex-^ 

pfed  tofale^  whether  fold  6r  not,  ratione  manerii  was  adjudged  to 

be  ill,  becaufe  it  ought  to  have  been  ratione  mercnii^    Noy«  37* 

41  £iiz.     Hickm^in's  cafe. 

7.  In  aSion  fur  Ic  cafe  againft  the  town  of  TJibridge,  for  tak* 

ing  tall  of  a  Thurfd^y  i^arkct  there*    Tb^  p liuoliff  made  title  by 

con* 


eoikreyahces  uiidar  the  lord  Derby,  to  whom  it  was  granted 
heretofore,  and  allowed  in  38  H.  8.  and  8  Car.  i.  in  2  fcveral 
quo  warranto^  and  the  town  difclaimed.  Twifden  J.  excepted, 
becaufe  in  the  count  it  was  mtfaid  by  grant  or  prefcriptwt^  hut  on 
a/eifin  only.  3  Keb.  I2.  pi.  16.  Fafch.  24  Car.  2.  B*  R.  Cook 
V.  Baker. 

8.  In  cafe,  the  plaintiff  fct  forth,  that  the  ciiy  of  Norwich  has  a  *[  300  ] 
eofnmon  tvharf  and  crane^  and  a  ctiftotn  that  all  goods  brought  down  Vent.  71. 
the  river  J  and  pajjing  by^  Jhall  pay  fuch  a  duty.     It  ^as  objefted,  cm*^^b.*R 
that  this  is  for  toll-thorough,  which  is  malum  tolnetum.    Twifden  s.  c.  it  wit 
faid,  that  •  if  they  had  unladed  at  the  key,  or  at  any  other  place  alleged,  that 
in  the  city,  they  ihould  pay  the  whole  duty ;  pr  if  he  had  fet  JJJ2^"^* 
forth,  that  they  had  cleanfed  the  river.    It  was  ordered  to  ftay.  commoa 

t  Mod.  47.  pi.  103.  Hill.  21  and  22  Car.  %.  B.  R.     Hafpurt  v.  itcyforon- 

^"*®'  ^  ^  and  held  a 

void  cuftom  as  to  fuch  vefllels  as  did  not  unlade  at  the  key,  or  elfewhcre  in  the  city ;  hut  if  they  had 
vecehred  their  freight  at  the  key,  it  might  extend  to  them.— >Sid.  454.  Heshokd  v.  Willi,  S.  C 
that  it  was  debt  brought  00  a  by-law,  to  have  fo  much  a  tun  for  goods  pafltng  apon-the  river ;  and  that 
the  plAind6f  had  judgment  in  C.  B.  But  that  upon  error  brought  in  B.  R«  the  (June  was  held  to  be 
error* 

9.  When  toll  is  claimed  generally,  it  (hall  be  intended  tdl- 
thorough.  Per  Atkins  J.  Mod.  232.  in  cafe  of  James  v.  John- 
son, and  faid  that  fo  is  the  cafe  in  Cro.  £•  710.  Smith  v. 
Sbq»herd« 

(L)  .Pleadings. 

I.    A  Man  cannot  prefcribe  in  the  negative  to  pay  no  toll,  but  in  Br.  Cuftom, 
^^   the  negative  with  an  affirmative,  viz.  that  he  and  all,  (s^c.  s/c.ll^** 
iave  ufed  to  buy  and  fell,  &c.  without  paying  toll,     Br.  Prefcription,  The'pre- 
pi.  17.  cites  7  H.  6.  22.  and  8  H.  6.  3.  Per  Pafton.  fcriptioa 

'^        '  '  ^  -^  ought  to  be 

la  the  affirmative',  v\z.  to  be  quit  of  toll,  and  that  he  had  not  paid  toll.     F.  N.  B.  227.  (1)  in  the 
new  notes  there  (a)  cites  14  H«  6.  iz« 

2.  If  a  nun  prefcribes  to  be  quit  of  toll,  he  ought  to  Jkew  how 
it  has  beeti  allowed  and  put  in  ure  ;  .quaere.  Br.  Patents,  pi.  27. 
cites  14  H.  6.  12.     Per  Vamp. 

3.  Trefpafs  againft  him  for  taking  a  quarter  of  corn,  he  jufti-  Cro.  E.  wu 
fied  for  that  it  vas  within  the  town  of  L-  and  it  was  damage  Pjj  ^*  *^'*^"* 
feafant  in  his  freehold ;  the  defendant  pleads  that  they  were  by  eijz.  jn  the 
charter  in  the  time  of  queen  Mary  incorporate,  &c.  and  a  market  Exchequer- 
was  granted  to  tliem,  and  the  place  where,  &c.  was  appointed  for  ^*™^^' 
the  market  pbce,  and  he  brought  his  com  on  the  market*day,  and  y.  Barnes, 
fet  it  there,  and  the  defendant  took  it ;  and  upon  demurrer  it  was  <"^««8  to  be 
adjudged  without  argument,  that  upon  this  matter  the  mayor  di'^^remiy 
could  not  juilify  the  taking.     Cro.  £.  75.  pi.  34.  Mich*  29  &  30  Aated,  as  if 
Eliz,  B.  R.     The  Mayor  of  Lawnfon's  cafe.  «^«  »^'on 

^r        ^  had  been 

brooght  in  right  of  the  patentee,  fofff/p^Z  away  the  corn  which  he  had  diftrained  daraiage-feafant ; 
•ad  fays  the  defendant  juftifies  as  foM^proper  goods,  and  pleaded  a  fpec'tai  juftification,  that  the  plain  > 
tiff  nude  title  to  them  by  fclfure,  afta  pleaded  that  king  H.  and  queen  M.  by  tetters  patiMtt  inrolUd  In 
C^»£trj,  dtitmnt  &  nncejjtrum  %4fla  tit  LaumeJUn  liberty  «f  a  market ,  <ec»  aiul  ihewa  a  fpecial  caufe 
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lipoA  mr  brMff ht  d^e  error  aligned  Wju»  t|^t  be  pleaaed  that  the  king  and  q«eeq  granted  hy  IfMi 


tiat»,  &e.  but  did  mtjaj  (fiik  msnofgilh  tfrnfA^),  aod  this  was  cleaily  held  aa  enor  |  6r  if  dw 
|r^  waa  nor  uder  the  great  Teal,  it  it  sot  good,  and  the  faying  it  waaiaiDUad  iaChtncoritoMM. 
***?*^  **J.W.  Patent  may  be  inrolkd  thare.  And  tberefoif  tbejodgi^ciK  was  mmM.— lo  JUvw 
94*  h.  S.C.  cic^inDa.  LBTrri|.n>  CASi;  «iia  there  the  Court  faid  that  the  emr  adigae4  w  M^ 
mayor,  &c.  ofLAVKciiTOH't  eAtt»  wai  the  wsm  cfs  frofirthk  h  caria  of  the  letten  pattotsi  mi 

«  J*  ?^.'*""T5**  **^  ^  ***'•  "^'^^  ^^*  P***  '^  infofficieat  ia  fubftasce  x  and  thaiclam  Jcibl««  by 
•li  tJ|^  Jttftacet  of  C  B.  and  Barons  of  the  Exchequer,  that  die  judgmcat  be  ivfctfedt 

4*  In  trefpaft  for  taiing  an  wmbukj  the  defendant  juftfUs  tlu^t 
the  mayor,  Bpc.  of  L.  wa«  fcifcd  in  fee  of,  &c.  and  that  it  was  dar 
pumfeafimU  and  therefore  he  took  it  bv  command  of  the  diayor 
of  L.  as  bailiff.    The  plaintiff  r<rj»/i>//,  tlxu  the  phct  wbere^  ttV-  it 
a  ifiariet^  ^nd  tbat  he  on  a  tfwrht  dav  to^gtt  tie  hide  in  the  matkii 
of  one  W.  B.  and  delivered  it  to  jf.  S.  to  carry  away^  mAoput  ii  in 
f  301  ]  a  ha/tet ;  and  in  carryng  it  afvay  on  bisjhoulderi  from  the  market,  ^be 
defendant  took  it  avjoj^  &c.  which  he  is  read?  to  aver,  &c.  Defend- 
ant demurred,  ift,  Becaufe  having  juftified  damage  feaikat,  the 
plaintiff's  replication  fliews  this  matter  to  take  from  defendant  hb 
authority  for  the  taking,  whereas  iht  pkuniijf  varies  from  thewumn^ 
of  the  takings  and  does  not  conclude  quit  eft  eadem^  &c   adly,  Becaufe 
defendant  jnftifies for  a  takmg,  which  is  intended  upon  land  damage 
feafant ;   but  the  plaintiff's  replication  is  of  another,  and  4^  not 
traverfe;  fed  non  allocatur^  for  the  plaintiff  (hewing  the  fpecial  caufe 
of  the  Wde's  being  there,  and  that  therefore  the  defendant  hadcplour 
to  take  it,  but  that  by  reafon  of  the  matter  in  law  which  he  {hewed, 
his  taking  was  not  juftifiable,  it  feems  that  the  rqpUcadon  wat 
good,  and  needs  no,  traverfe  5  and  that  the  conclu&on  of  tfa#pleaj| 
quae  eft  eadcm  tranfgrcffio,  19  not  requifite,  he  having  agreed  in 
the  time  and  place  of  the  caption,  but  fliews  caufe  why  it  U 
not  dcftrainable.    But  Popham  held  that  the  plaintiff  ought  to 
have  traverfed,  becaufe  he  does  not  agree  in  the  manner  of  ihc 
caption ;  but  Gawdy  and  Fenner  e  contra,  becaufe  it  is  his  meOUr^ 
in  la^.     Adjudged  for  the  plaintiff.    Cro.  K  627,  628.  ^21. 
Mich.  40  «c  4ilaiz.  B.  R.    Sawyer  v.  Wilkinfon. 
SriTc*      ^'  '^^^^^P*^^  ^^  taking  of  his  flieep,  the  defendant  juitified  at 
%fl  iSiac'the  'c^*"*  to  the  lord  B.  by  prefcription  to  take  id.  for  every  lofieep 
2«pri«i      P^Jf^g  per  fsf  trans  the  villi  and  if  it  was  deniedupon  requefl^  to  do^ 
2Sb£S*'  ''*'?  one/heep  of  every  20  till  payment.    Upon  demurrer  it  was 
ftifttato  the   «<*jttdg«d  for  the  plaintiff,  becaufe  the  prefcription  was  not  good 
Aaep  «B  yU   to  take  toll  fof  paffing  in  via  regus;  for  that  the  inheritance  of 

2  teM  wM  ^^  ."**"  ^  P*%  ^"  *c  king's  highway  is  precedent  10  a3 
MCgood,  ptefcriptians  5  but  if  the  ^ttjjiews  caufe  for  the  toll,  ox  if  he  i« 
^«ea«f«  it     bound  to  repair  a  bridge  or  caujinvay^  &V«    This  would  be  good^i 

S^ftlftuil  of  ^^\  "^  ^^^^  *•  ^"^  *^rc }  but  it  is  clear  that  a  man  n^iy  pw- 
Marlbrdge,  fc"be  for  toll  tTaverfe,  becaufe  it  is  a  paffage  over  his  own  froe^ 
jwsnot  ai-  hold,  but  not  fo  foF  tolUhorough.  Befides,  the  defendant  ihoiiU 
£?Ait  S.  '^^^^  *^"  ^^^^  *c  flieep  were  paffing  through  the  town  before 
tute  ibiei|<|.  he  took  the  diftrefi,  otherwifc  it  does  not  fuit  with  the  prcferipn 
^nniy^if.  tion  to  diftrain  jhem,    IVfPr  574-  pl-  793t  Trin,  4,  Eli*,    Smi|h 

mti  and       ^-  Shcphctd.  .... 

ler.icei,  and  not  fach  thinp  of  which  no  diftivfs  can  be  but  ia  the  highway.  And  eam^ioa  Mig 
tStts,  bcsaaft  the  a^fm  fp'f  aUtitd  w ^  ihot  iftbefittf  ifs/^fir^mr  h$4rro€n  tifrfsgki  a  tfUjimH 
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mStr*^  that  he  whi  drtntt  tbm  thnrngb  was  a  firemr^  bvt  only  that  the  nafter  w««.  a  IbnigMr  t 
Sad  aoB  attocabw }  for  the  driving  of  the  fovaat  ia  the  drf  ? log  of  the  mate»  and  if  be  b«  a  fanrtgiw^ 
U  CnAca.  Another  exception  was,  becaufe  he  jtifilJUd  faodufit  &  aUuxlt,  and  j^  aa  hy  diteA» 
.  mmku^^/biBmm  :  ftr  that  he  cannot  otherwife  juftify.  Thia  per  toe  Car.  wo*  iiMd  a  matwial ,«»» 
o^tlooy  hica«ft  withoBt  that  it  doea  not  meet  with  the  preeription.  Popham  thoitght  (Qli«cravfrio  004 
toU^thofough  might  be  hf  prefcription,  hot  that  it  ought  to  be  for  fome  raafbnabie  caule  wtoicb  mail  be 
ibfWBy  hot  no  fochhdng  alleged  hect,  he  conceived  the  pkt  ill,  Gawdy  and  Clench  bdd  tht  plea  well 
caongb  nocwiihllandingy  becanfe  being  by  piefcription,  the  caufe  cannot  be  mttndod  to  be  known  $  bnt 
finco it  might  have  a  lawful  beginningy  it  is  well  enoogh  without  (hewing  it;  but  Gawdy  doubted  upoa 
the  icalbo  of  %%  AS.  58.  whether  fuch  toU  might  be  ctaimed  by  prefciiption  ;  Faaacr  d^Uvaiipd  not  any 
•piiden  herein.    Bat  for  default  in  the  pleading  it  was  adjudged  tor  theptaintiflr*     . 

6.  In  trefpjils  for  taking  a  cow,  the  drfendant  juftifies  that  the 
Uilibp  of  D.  had  a  fair  by  letters  patents  with  toll,  and  that  the 
fhiotX  JoU  certain  bidet,  and  the  defendant  demanded  id«  for 
tolly  which  the  plaintiff  denied,  and  thereupon  he  diftrained  ,  The 
plaintiff  replied^  that  it  was  ancient  demefne  in  which  he  dtftrained, 
which  18  found  againft  him.  Jones  moved  in  arrcft  of  judgment^ 
that  the  jaftificadon  was  ill }  for  toll  is  againft  common  right,  and 
here  i^jfo  grant  ^rprefcrifftim  laid  fir  di/hndning  ;  judgment  ftayed 
per  Curiam,  had  not  a  nbn  vftot  been  before  entered.  1  Keb.  342* 
pL  14*    Ifich.  14  Can  a.  d.  R.    Harrii  v.  Hawkins. 

7*  IVefpafs  of  taking,  cutting,  and  fpoiling  fo  many  yards  of 
clodi,  the  defendant  juftified  as  to  the  taung  by  frefcripiign  to  take 
a  TiefftnaUefumfirfiaUage^  and  that  5/.  nwa  a  reafmabU  Jam  s  the  [  302  ] 
phimiff  demurred,  becaufe  this  was  fnot]  to  diftrain  only,  but  to 
take  and  keep  the  goods  until  the  fum  is  paid,  adly.  It  is  not  faid 
certunly  what,  but  a  reafonaUe  fum ;  nor^  3dly,  (hewed  how  5  $• 
wat  a  rafcmable  fum,  that  the  Court  may  judge  it  fo  ^  but  per 
Twsi!ien  J.  the  orefcription  for  a  reaibnable  fum  is  as  fufficient  as 
for  fine  dF  copyhold,  ^thout  (hewing  what  fum }  for  this  is  iffu* 
abk :  but  die  juftification  of  tie  taking  at  tie  place  agreed,  and  carrj^ 
■^ng  to  amtberout  of  the  countj^Jbwld  he  traverfed;  and  judgment  for 
ll^  defendant  nin ;  for  it  cannot  be  faid  quae  eft  eadem.  3  Keb* 
7aa,  723.  pL  7.  Ifill.  28  Car.  2.  B.  R.    Ricroft  t.  Roberts. 

8.  Kfi  trefpafs  for  taking  his  cattle,  the  defendant  juftified  by  %  Med.  rdj. 
f^iftripfitfi  to  have  toll  for  all  beafts  driven  over  the  manor  of  B.  ^'  ^  .^^ 
A  ipecial  verdi^i  found  that  the  manor,  &c.  was  parcel  of  the  IhH  toU  ia 
poffjrffions  of  the  priory  of  B.  that  the  prior  had  fuch  a  toll  by  not  boconat 
pre&ription  as  appurtenant  to  the  manor  i  that  by  the  dijfolution  it  ^^^^^^  ^^ 
fame  to  the  crown^  an^fo  to  J.  S,  in  whofe  rights  and  as  iervant  to  diflbiucion  | 
bim,  the  defendant  juprjiedi  and  conclude,  that  if  the  defendant  »d  judg. 
gDay  claim  by  a  que  eftate,  then  they  find  for  him,  if  not,  then  SSSLtaat?* 
bee  the  plaintiff.    It  was  argued,  that  toll  may  be  appurtenant  to 
^  manor,  as  well  as  any  other  profit  apprender  \  and  for  the  que 
^ate,  though  a  thing  which  lies  in  grant  cannot  be  claimed  by  a 
f  ue  eftate  diredly  by  itfelf,  yet  it  may  be  claimed  as  appurtenant 
to  a  manor,  by  a  que  efiate  in  the  manor.     And  to  this  the  Court 
agreed,  and  gave  judgment  for  defendant.    Mod.  231.  pi.  21. 
llill.  28  &  29  Car.  2.  C.  B.  James  v.  Johnfon. 

j^  J{  ddeniznt  prefcriiamk  toll  fir  pnffing  the  highway^  he  mufi 
Jhnu  fome  caufe  to  incitle  H^felf  to  the  taking  of  it,  as  by  doing 
Jimething  tf  public  advantage.     Admitted  Arg.  2  Mod.  ^44.  Hil^ 
99  k  29  Qitf  9*  C*  £^«  if)  cafe  of  James  r.  Tofanfon, 
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ft4iKNr.s4k  10.  IxL  tx^f^%  fof  iJakg  a hifiktl rf Mtmmff  A.t  dtfimiani ^ U 
gK*^*  aU  befides  one  quarts  pleads  md  guilty ,  and  its  to  that  he  juflified  fir 
Cm^n  B«R.  ^^  ii^  ^  market  at  Penzance,  and  made  a  tkU  to  the  market  and 
••.  C.  l»y  die  toll  ^  prefcription^  &c.  The  plaintiff  replied  that  hfore  the  d^end* 
•J"*®'  ant  had  any  thing  in  it,  &c.  queen  Eliz.  tvasfeifed of  the  market^ 
pJioiji)  •^  h  ^^^^^  patents^  recking  that  R.  i.  and  Jt.  John  had  graoU^ 
tfie  Comt  to  the  berough  of  Hilfiony  that  it  Jbould  be  a  firee  borough^  and  ^ptd 
Aid  thit  I**  affoll^  of  pontage f  pajfage,  Jlallage,  xtndfallage  through  all  Cornwall  ^ 
^TaruT'^  P^  incorporated  tbefaid  borough^  and  preferved  ^  them  all  the /aid  r«- 
ttrtjt  u  Ml  cited  privileges*  Then  he  fets  forth,  that  he  was  born  in^  and  a 
iJS  Pf  mte^-  fi'^^  ^^^'fi  ^  Hiljhn,  and  Jo  exempted.  The  defendant  r^mned^ 
ton  faid  it  '  &^  ^^  *^^  ^^^^g^jt^^  rf  mfft^n  had  always  paid  toll  s  and  upon  de^ 
Jkad  been  murrer  the  Court  faid,  it  was  a  doubt  whether  diis  toll  be  within 
Mu'wi^*  the  word  fallage,  or  any  other  particular  word  of  difchai^e,  and 
«Mit  recital,  Aat  the  Word  theolonium  will  not  extend  to  aU  the  particulars  esfter 
becaufe it  mentioned*  And  their  opinion  was,  that  the  charter  of  Q.  Eliz. 
A^uU  have  •^^^  ^^  difcharge  the  plaintiff,  and  fo  gare  judgment  quod  nil 
ff&A  what    capiat*    2  Jo.  1 1^»  Gill  t»  Prior. 

the  ^eea 

fed,  but  btrt  ii  rtfert  te  king  Jfohft,  emd  be  ntvtr  bed  tbU»     Scroggn  fatdy  the  qttoen  only  pafled  tb(We 

toik  which  belonged  to  thexJogs  o(  England,  particularly  which  king  John  had,  aad  not  thofe  whi<1i 

came  to  her  (yice,  and  by  another  means ;  to  which  the  te&  agreed,  and  jadgme&t  was  g^vea  for  th* 

Pendant* 

11.  Im  trefpafs  for  taking  4  bajhels  ^  wheat  at  4/everai  days, 
(viz.)  t  in  the  market-place  in  Lance/ton^  and  t  more  in  the  hottfe  ef 
y.  S.J  8cc.  The  defendant  as  to  all  but  16  pints,  pleads  not  guihy, 
and  as  to  thefe  a£lio  non,  and  jujitfies  as  fervant  to  the  mayor  and 
commonalty  of  Lancefton,  and  by  dieir  command,  Jre.  fi^f  toll 
in  the  faid  mailcet ;  and  that  he  took  the  16  pints  at  iwofoveral  nten^^ 
lets,  (viz.)  12  pints  for  12  bujhels  expofed  to  fale,  &c.  and  ^  pints 

for  4  other  bujbelsy  &c.  qux  eft  eadem  captio.  Plaintiff  dcmutrcd, 
[  303  ]  liccaufe  the  taking  in  thi  fever al  places  mentioned  in  the  dedaration 
are  not  anfwered  feverally,  fo  that  it  might  appear  whether  the 
pints  of  com  were  taken  in  or  out  of  the  market ;  for  riiough  the 
taking  may  be  juftified  in  a  market,  yet  it  cannot  be  juftified  out 
of  it :  fed  per  Curiam,  the  plea  is  good  ;  for  it  is  iufficient  ftir 
the  defendant  to  anfwer  the  taking  in  the  vill,  and  the  yery  place 
where  taken  is  not  material  in  trefpafs,  as  it  is  in  a  replevin  \  and 
had  the  taking  been  out  of  the  market,  the  plaintiff  ought  to  (hew 
it.  And  judgment  quod  liil  capiat,  a  Jo.  207.  Pafch.  34  Car.  2* 
B.  R.  Specot  V.  Carpenter. 

12.  In  trefpafs  for  taking  his  com,  the  defendant  juftified  for 
toll,  but  did  not  fet  forth  that  the  corn  was  fold;  and  exception  be* 
ing  taken  for  this  reafon,  becaufe  none  can  otherwife  be  due,  un« 
le($  by  fpecial  cuilom,  judgment  was  given  for  the  plainti£ 
2  Lutw.  1329.  1336.  Trin.  2  Jac.  2.  Leight  v.  Pjm. 

1 3.  Trefpafs  for  taking  two  lambs  at  F.  the  defendant  pleads  in 
bar  a  grant  of  2  fairs  to  W.  R.  and  his  heirs,  to  be  held  every  year 
in  F.  with  all  tollr,  &c.  to  thefe  fairs  belonging,  &c.  That  a  fair 
n^as  held  there  5  Aug.  &c.  and  ]|^t  the  plaintiff  bought  600 
fiieep  and  lambs,  for  which  6s.  becme  due  for  toll,  of  which  he 
gave  notice  \  but  he  refuiing  to  pay  jtj  the  dpfendantj  as  fervant 

to 
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^  W.  R;  JiAmned  the  two  lambs  inr  taU»  and  took  and  earned 
them  awaf,  which  ia  tefidaum  tcanfgreffioaii,  &c  The  plaintiff 
r^liidf  that  itr  «m/  inhabitant  in  T.  within  the  duchy  of  L.  atidjh 
jireiaibed  to  be  fiittftrik  and  that  he  gave  notice  to  the  defend- 
ant. Upon  demnrrer  it  wai  jQlyeiSled^  that  no  toll  was  expxefsiy 
^antedf  and.  therefore. none  is  doe  t^  law.  The  grant  is  (as  ba« 
loif^i^y  or  accuftnmed  to  the  fair)  which  cannot  be  bj  piefcrip* 
tion,  which  oiu^t  to  be  averred,  adljr.  For  that  the  defendant 
.fet  fonhy  that  he  idid  take  and  carry  away  the  land>s  for  the  toll 
AOt  paid^  bntdid  n^t  Jay  nomine  ^tftri^ionis^  as  was  refolvod  Cro* 
£.  710,  711.  in  SuiTH  XMDSHSPPARD'scafe^  but  in  this  cafe  it 
was  £ud^tkat  be  diftrained  the  lambs  for  toll.  But  admitting  the 
slea  goody  the  Conrt  were  of  opiniont  that  the  psefeiiptiou  for 
inhabitants  to  be  quit  of  toll  is  ^good^  and  fo  the  replication  and 
fiount  being  good»  thot^h  the  bar  was  not^  the  plaintiff  ought  to 
have  ju4g<Bent,  and  lb  he  faai  for  thisreafen.  aJLutw.  'i377« 
JPafeh.  4  Jac«  2.  Ofiiufton  v.  James. 

14.  Tre£pafs  for  taking  deal4ioardss  the  defendant /r^^rifin/  ^ 
■Tipair  a  wuharf^  and  ratione  tujus  to  have  a  toll  ^  2d.  per  tun  tf  all 
merchandize  landed  wtbin  the  manor ^  (but  did  Mtfaj  upon  the  n»harfy) 
and  for  non^papnent  $0  difirain  a  reafonaUe  part  of  the  goods* 
The  plaintiff  replied  de  injuria  fita  propria^  Mid  trenerfee  the  pro- 

fcrtpiion;  upon  which  they  were  at  iffue,  and  there  was  a  verdiA 
for  the  defendant ;  and  now  it  was  obje&ed  that  thispveferiptioa 
was  void,  becaufe  without  any  confideration,  it  being  for  landing 
goods  on  the  manor,  and  not  on  the  wharf;  fo  that  this  is  as  a 
toU-tiiorough,  and  without  confideration^  and  not  good.  But  the 
Court  held,  that  this  is  rather  toll-traverfe  than  toll^horough^  and 
gave  judgment  for  the  plaintiff*  3  Lev.  424.  Trin.  7  W.  3,  C.  B« 
Criijpe  T.  Belwood. 

15.  In  ttefpafs,  8cc.  the  defendant  preferibed  hft  a  fan:  every 
year  on  fach  a  day,  to  be  held  in  the  place  where,  8rc.  and  to  have 
-reafonaUe  tell,  (viz.)  inter  alia,  one  Jhilling  for  every  double  or  large 
Jfallf  and  far  the  ground  near  it  and  about  it.  Upon  iflbe  joined^ 
*tbe  defendant  bad  a  veTdi£t.  It  was  moved  in  arreft  of  judgment^ 
that  toll  could  not  be  due  for  ftallagc,  for  they  are  different  things. 
Sed  non  allocatur ;  becaufe  tolnetum  may  well  ^gnify  Jlallage,  as  a 
general  word  for  all  fuch  duties  and  payments.  2.  It  was  obje^ed 
that  the  defendant  had  preferibed  for  toll,  inter  alia,  (▼iz.)  i  s*  for 
a  large  (lall,  which  is  incertain ;  and  fince  the  prefcription  is  in* 
tire,  the  dutv  ought  to  be  fo  too.  Sed  non  allocatur ;  for  the  de* 
ilmdant  need  not  fet  forth  more  than  what  the  prefent  occafion 
required.     3dly,  The  words  near  and  about  the  flail  were  objected 

ms  uncertain  and  void.    Sed  non  allocatur ;  for  this  ifaall  be  afcer-    [  304  ] 
tained  by  the  common  ufage  of  the  fair.    And  judgment,  per  tot. 
Cur.  for  the  defendant.    2  Lutw.  1517-  Pafch.  or  Trin.  12  W.  3. 
C.  B.  Bennington  v.  Taylor. 

16.  Intrefpafsof  goods  t|ten,  the  defendant  juftifies,  that  R.  aLd.Hayie. 
Viihop  of  W.  was  feifed  iTifll  of  a  market  in  C.  and  that  he,  J^J;  y^^* 
as  bailiff,  dijlrained  them  dcmlfge  feafant.     Plaintiff  replied,  a  grant  g^J  of 
h  Utters  patent  U  J.  late  B'tjbop  ofW,  and  alleges^  that  he  brought  Wiglitv. 

13  the  ^^'^"^  * 


304  Con* 

•1/  adjudg-  the  go^  into  the  mmrlH  fiir  fak^  when  the  defendant  took  them  of 
Ualf  b*^**  hU  own  wrong.  The  defendant,  by  his  rejcinder^  craved  oyer  rf 
iSftJsA  the  patent^  and  faid^  that  plainitff  did  mt  paj  tM^  and  therefurt  de^ 
Ch.  J.  Page,  Jtndant  dt/ired  bim  to  remove  his  goods  ;  whicn  not  being  done^  he 
^^?'  diftrained  them,  &c.  PlaintiflF  demurred,  becaufe  defendant  do- 
leate.)  And  manded  oyer  of  the  patent,  which  wa«  not  pleaded  with  a  pro- 
Aytit  wu  fert  \  that  he  did  not  allege,  that  any  toll  was  due,  nor  fei[  -mM^ 
J^iS,"*'**  or  in  what  manner,  nor  that  any  was  denied ;  and  that  the  re- 
joinder is  a  departure  from  the  bar.  The  defendant's  oounfel 
agreed,  that  the  rejoinder  could  not  be  maintained :  but  find,  diat 
the  replication  admitted  his  bringing  the  goods  for  fale  iilto  the 
market  \  but  that  plaintiflF,  before  his  doing  fo,  fhould  hare  ten- 
t  %  RoITt  dered  ftallage  to  ihe  lord's  bailiff;  and  cited  f  2  Roll's  Abr.  123% 
k^'(B)Bi.  relating  to  the  town  of  Cambridge.  But  the  Court  declared,  thej 
I.  Mich.  15  were  by  no  means  fatisfied  that  toll  or  (tallage  was  due  to  a  maiw 
jac*  B.  %•  icet,  ^tbout  any  exprefs  claufe  in  the  grant,  or  prefcrtptkm  for 
j1t^%^^  diat  pun>ofe ;  but  it  thefe  duties  were  incident  to  markets  of  com- 
CASB.  And  Bum  right,  they  thought  that  ftallage  could  not  be  necejfitry  to  he 
tfqrt.  di«t  tendered hefore  tie  goods  nvere  brought  into  the  market;  and  that  it 
^rmtra  ^^'^  enough  to  do  It  after  they  were  brought  in.  And  as  to  the 
•cadayk-  cafc  cited  out  of  2  Roll's  Abr.  123.  the  Ch.  T.  and  Judge  Page 
^^"^  declared,  that  they  doubted  whether  it  was  law.    Accordinny 

judgment  was  given  for  the  plaintiff,  unlefs  caufe,  on  Thurf£iy 
next.  2  Barnard.  Rcp«  in  B«  R*  161, 162*  Trin.  5  Geo«  2.  Biglej 
▼•  Pechey. 

(M)     Vcrdia. 

1 8dk.  s4<'  1.  |F  It  be  founds  that  die  corporation,  &c.  are  bound  to  repair, 
tat%^F^  ^^'  ^^  things  on  account  whereof  the  toll  is  to  be  paid, 

doc$aot  ap-  it  is  fufficicttt,  vfitSout  ftnding  that  it  was  then  in  repairs  for  it  is 
pw*-~-  the  obligation  which  lies  on  them  ^o  do  the  thing,  and  not  die 
ai6^M*kh.  Performance  of  the  thing  itfelf,  which  is  the  coqfideration  of  the 
]oW.  3.  '  duty;  per  Holt  Ch.  J.  And  judgment  accordingly*  Carth^sjji* 
S-c.  by      Trin.  7  W.  3.  B,  R.    Vinkinftone  v.  Ebden. 

cantor  '  •* 

IViiickdliiie  r.  EMso*    Bnt  lame  poiot  doo  «x  uppur- 

[Jf^J*"^  (N)    ToU-Book. 

0«.s7.  I*  A  "^^^'^  ^  horfe,  and  fold  him  in  maiket  ovfrt  1  but  he  «»- 
S.C-  ac-  J^*  tered  afal/e  name  in  the  toll4>ook.    This  does  not  alter 

\^d£mi  ^  property  of  the  diing  tolled.  Le.  158.  pL  215.  Mich.  31  Elis. 

and  Rhodes,  C.  B.  Gibbs's  cafc. 

#nc  takes  my  horfe,  and  fellt  it  in  a  market  overty  and  payt  toll  for  it»  tboogh  he  *  eMof  ISo 
name  falfely  in  the  toll-book,  yet  the  Tale  is  dearly  rood,  and  the  property  altwed,  if  thcr«wasas<»vJii 
in  the  ^endte.  For  the  mifnofraer  of  the  patty  is  no&ing  to  him,  when  hehuys  it  boDafido,  and  it  not 
^onufant  of  the|tortiotta  taking.  And  they  advlfed  the  p1aiil2jg  to  difcootinne  his  fait,  and  ordered  cbnt 
fmaU  cofts  fliould  be  afleiTed ;  and  it  was  fo  done.  Cro.  EWilffi,  pi.  6.  HjU.  30  Efii.  B.  lU  Wicker 
▼.  Morefootf .  * 

*  [  305  ]  For  more  of  ^oll  in  general,  fee  St^atket,  ^terccf^Ofl,  an* 

other  proper  titles. 


t  30;  1 


5Cott* 


MH 


(A)    ConfiruSion  of  Law^  relating  to  Torts. 

k*  V  F  a  man  fills  a  di/hrefr  which  he  took  and  impounded,  and 
X  after  remiji  it,  and  impounds  it  agaim,  yet  the  felline  b  not 
cxciifed«  Per  Mountaffue  J.  And  Knightly  feemed  of  me  fame 
tupaioOf  and  cited  5  £•  4.  I>«  35.  b.  pi.  34.  cites  in  Marg. 
a  £•  4«  55*  a.  a8  H.  6.  $.  b. 

a.  'fhe  fimi  of  trees  cut  ij  Uffee,  and  by  him  fold,  and  after-  S.  P.  Ok 
wards  by  him  bought  again,  and  employed  for  repairs.  D«  35.  b.  *  j/tf 
pL  ja.  Trin.  29  H.  8.  Maleverer  ▼.  Spinke.  fefleecsrr 

yUb  ibmi  fn  aoncy,  mii  wkh  the  moiuy  refmrs  tht  btitfig  it  is  mOc    Co.  Lite.  53.  ^ 


3*  A.  deidfed  a  term  to  B.  and  makes  C.  executor,  and  dies. 
The  executor  takes  a  new  leafi,  which  b  a  furrender  and  a  de- 
iraftavit.  The  devifie  enters  vnthwt  affent  of  the  executor,. by 
which  he  is  a  difleuor,  and  then  grants  his  intereft  to  the  executor  * 
Adjudged  that  this  Ihall  enure  as  affent  of  the  executor  Jirjl  to  the 
term  devifed;  and  thb  makes  the  devifee  to  be  in  by  right,  and  then 
he  is  in  of  fuch  term  in  eftate,  as  he  may  grant.  Mo.  358.  pL  487. 
Trin.  36£Iiz.  Carter  ▼•  Love. 

4.  When  a  nun  enters,  having  a  good  title,  he  fliall  not  be  faid 
to  enter  by  a  tortiotts  one.  Arg.  Mo.  363.  \pL  494.  in  Bullie's 
cisE,  cites  12  Afl*.  where  the  lord  difleifed  his  tenant  by  knight- 
lenrio^  who  died  his  heir  within  age.  This  purged  the  SJfnfin. 
So  38  H.  6.  Tenant  pur  auter  vie  is  difleifed,  ccSly  que  vie  dies, 
k  ihall  be  occupant  and  the  difleifin  purged. 

5.  A  man  cannot  apportion  his  tort.  Cro.  E.  651.  pi.  6.  HilL 
41  Eliz.  B.  R.  in  cafe  of  Helxar  v.  Whitbae.— — 6  Rep.  24.  b. 
Hblta&'s  case. 

6.  Where  a  tortious  poffej/or  fhall  be  liable  to  anfwer  confe- 
^uential  damages,  though  a  pofleflbr  bona  fide  fhall  not  in  the 
like  caie,  fee  Hob.  1 00.  in  cafe  of  Moore  v.  Husset,  cites 
•  £.3.  C2.  and  8  £.  3.  45. 

7*  when  right  and  wrong  do  meet  t^ether,  the  ri^t  (hall  ever    [  306  J 
be  preferred.    See  3  Bulft.  47.  in  cs^e  of  Harris  v.  Austin. 
And  fee  Roll.  Rep.  214.  in  S.  C. 

for  more  of  tEort  in  general,  fee  SDilTeiSn,  lElatf||a&ftfO,  Vit^ 
UntZ  to  SDfUtfCot^wd  other  proper  titles. 

-    '  ■     |r 


t  ^  1 


Xottt  ttmj^  i0rt0* 


(A)    Tout  taaps  Pcift,    [Atui  Uncore  PnJ.] 

•Br.  Tovtt  ^t.  TN  deft  upon  <ARga6<m,  upon  comStiott  »f  payment  of  a  lefs  /um^ 
2"^^J^^  1  tf  defendant  pleads  a  tender,  and  rcfirfal  by  plaintifi; 

s.  c— —    7^  ne  ought  to  izj  oncore  prut,    xo  H.  6.  lo.  b«    i  z  H.  o.  27. 

J.rifthe      •14H.  6.  23.] 
mtaoftj  was 

i;»  Ar/«M^  f»  tf  ftrtmgni  he  nec4  aot  t»  6f  ncoie  prUh  Ajri*  4*  pL  7*  P^IcIk  3  Ik  4  P.  Ik  if*  in 
cale  of  Panael  t.  T9eTeh 

'  Where  a  maft  it  ^ml  k  io/«  H  fay  40  A  ifhtfkadt  ttmUr  €f  tie  40L  Im  aOUm  9f  iefc  Inwfht 
mgah^  hm  •/  the  60  /.  he  ought  to  fay  thathe  if  yet  tealy,  vaA  ahMjrt  hat  been  icady  to  pay  tiic.4e>U 
aad  bring  the  money  into  court,  beeaufe  the  Uftjtm  is  parcel  tf  the  jnreater  Jum  ezprciled  in  the  obfiga- 
tion,  and  then  lefuial  of  it  ihall  not  fcrve,  lor  it  is  pusei*  Ike.  Sr*  Toue  lBMps»  ftc.  pi.  %%.  cites 
•o  £•  4*  i«  per  Brian  U  Cur*  But  ibid.  pi.  33.  cites  21  £.4.  4a.  52*  that  it  was  beld^  per 

tDC.  Cor.  in  fuch  cafe,  that  he  need  not  fay  that  be  is  yet  ready  to  pay  \  quod  nota*  But  k  is  fiudy  that 
SI  H.  6.  is  codtraryy  and  isi  are  fefcratothor  books  thoeof. 

^«r  if  the  obfiption  be  of  60 1.  to  eafeeff  the  pUmtif  ky  Jkek  ^  ia^  m%e  ddiwmr  t^iimsh^m 
liich  lilw,  wbkl>  it  net  mene^f  tender  by  the  defendant,  aad  refuial  by  the  phintiff*,  ia  fufficicat  lor  th* 
defendant  for  ever.  And  there  in  pleading  the  defendant  need  not  to  fayi  diat  he  has  been  always  xeady> 
and  yet  is ;  but  in  the  one  cafe  and  the  ocbcr  thtfeaaltj  isfgvei.  But  Tout  teaip»>  fcc.  pL  ^i.  dtss 
«o  £•  4«  I.  per  Brian  ft  Cur. 

f  2.  If  A.  covenants  with  B.  topa^  him  xo/«  tgfier  Mkimefmar^ 
and  before  Eafier;  in  debt  upon  this  GO¥enant»  i(  defendant  pleads^ 
ibat  within  the  faid  time  he  tendered  to  the  plakitiff  the  £ttd  xo  /• 
and  plaintiff  refufed  it,  it  is  not  good  without  layiiig  uncoie  pnfty 
&c*  Hill.  1649.  between  Newton  and  Nbwton,  in  a  aflionfc 
Adjudged  upon  demurrer*    Intsatnr.  M.  1649.  Rot«} 

[3.  In  debt  upon  Migatioti,  if  conditim  be,  thaii  aftranger  finM 
make  another  deed  to  the  plaint^ i  if  he  plead*  a  tender  to  the 
plaintiff,  and  refufal  bj  him,  he  need  not  {/ty  uacore  piift, 
xo  H.  6.  16.  b.} 

[4*  The  /ante  law  would  be,  if  the  defendant  Un^e^  anglt  t$ 
make  the  deed.  Contra,  10  H.  6*  16.  b*J 
S.  P.  per  [5>  In  debt  upon  obligation  upon  conditim  U  perform  an  ommrA 
OirT  ^r.  ^  ^^^  defendant  pleads  a  tender  and  refufal  of  the  fum  awarded^ 
Totttttmpi^  be  need  not  to  fay  uncore  prift.  f  4  H.  6.  13.  Curia.  Contra, 
*c-pi-3j*    XX  H.  6.  27.} 

4.  u^But  im.de^  tipm  orMtremmif  he  (hall  fay  that  he  hat  been  always  ieaJf»  and  fecit}  *c«    Biv 
Toot  temps^  Ac.  pi.  3 1 .  cites  20  £.  4.  i.  per  Brian  tc  Cur* 


r  307  ]       [6*  I(  I  deliver  xo  /.  U  another  without  deed,  to  ntj  uft^  and 

adefeafance  by  deedy  if  he  pays  5/.  tffc,  if  he  pleads  a  tender  at  thft 
day,  he  needs  not  to  fay  uncore  jHlft*    Contra,  {8  £,  3.  3(^  b.3 

£7.  U 


Coot  tmiKBr  piML 

[7«  In  debt  upon  obligation^  whereof  a  defeafance  is  made  hy  an^  S.P.  Tbat 
ther  deed  U  pay  a  finallfum^  if  he  plead*  tender  at  the  day,  he  J**  ajtn?* 
need  not  to  fay  tmcore  prift.  Contra,  i8  £•  3.  53.  b.]  com  prift^ 

per  Priibt 
Miliifckiofeyby  «bkh  drtjrfiDokifliiK  that  &ediil  aoC  teader  |  ^ho4  dota    Br.  Tost  teaipi,  4k.  pA.  t» 
dtes  3}  H.  6,  $•     >       Hcatb'i  Mu.  114.  cap.  5.  cites  S.  C»       ■  ».»S.  P*  Accordingly,  9  Rep.  79.  b« 

ill  Pe^tse^f  caft,  dtfei  13  H«'>6»  1.  ••  b. D.  36.  pi.  1x9.  Trio.  4  tlic.  Aoon.  per  Dyer, 

^0  in  debt  upon  in  obligatiooy  it  was  held,  tla»  where  anObKgatJoa  is  audcy  and  aftemardt  a  defea* 
6nce  is  naade  thereof,  if  he  pajs  a  lefier  fom,  tcz»  there,  if  he  pleads  the  defeafance  and  the  tend« 
of  the  lefler  fum,  he  need  not  to  fay,,  toot  temps  prift  \  for  by  the  tender  he  was  difcharfed  of  ail.  But 
tfdiemnfe  it  Is  of  an  ahUfation,  with  a  condition  to  pay  a  leflei  ium.  Cro*  EHs.  755.  pl«  x6.  Paidu 
4a  £]is.  ja  C.  B.    Cotton  v.  Sir  Gerfafe  Cfifton. 


^8.  The^mr hw b wheK  Ae dI^i2^iMv iir ftj^ ii^^itf/.  Contra,  S.p.9] 

cafecicti2}H.6*  ft«a«b. 

[9.  I^  a  man  confirms  land  to  a  man  >/i  y^'f  upon  condition  ef 
payment  of  certain  tinne^  if  he  pleads  a  tender  of  die  tinne  at  the 
day,  he  need  not  to  fay,  et  tmcore  prift.     Quxrc.  30  AflT.  1 1.] 

lo.  In  dHimte  of  a  horfe^  he  fhall  not  fay,  that  he  has  been 
always  ready,  &c.  Br.  Tout,  temps,  &c.  pi.  31.  cites  20  E.  4.  i. 
Per  Brian  &  Cnr.— So  of  Atbitremcnt.  16  H.  7.  7.  Ibid. 

f  I  •  It  was  faid,  that  m  debt  upon  an  obligation^  it  is  a  good  plea  Hetlli*s 
Aat  the  defendant  has  been  always  ready  to  pay,  &c.  tf  he  could  *^'*-  '*/• 
&rBf  aequiitancek    Br.  Tout  temps,  &c.  pi.  39.  cites  i  R.  3.  and  ^^^1^ 

Flt2h.  Verdift,  13.  S.  C.  and* 

adds,  that 
Vj  this  it  fliottld  feem  that  the  plaintiflT  in  that  cafe  oo^ht  to  offer  an  acquittance  as  lie  is  to  demand 
Ttttt  that  is  payable  on  the  ground,  quaere  inde. 

X2«  When  a  bond  is  fir  payment  ef  money  in  di/charge  of  a  debt^ 
tost  temps  prift  auft  be  pkaded,  notwithftanding  a^tender;  but 
where  the  payment  of  the  money  is  in  defeafance  rf  fime  other  cot^ 
l^tral  matter^  as  a  bond  to  fave  harmlefs,  &c.  it  need  not  be 
pleaded.    Arg.  lo  Mod.  282.  cites  Co.  Litt.  207.  a« 

tj,  A  dtffertnce  taken  between  a  bare  debt  and  a  penalty  to  pay  So  in  ai: 
a  dth,W9  an  oUigadon  with  a  condition  \,  for  in  that  cafe  it  fhall  ^"^''^^^ 
be  faffidcnt  to  p)«id  a  tender  at  the  day  without  [with]  an  uncore  deftndanc  a 
prift,  without  a  tout  temps  prift ;  there  he  may  plead  a  tender  to  imparled 
perform  the  condition,  without  faying,  that  he  was  always  ready ;  S^-^'jlj^^ 
'.  Mt  when  h  it  for  a  bare  debt,  there  he  muft  plead,  tout  temps  j.  lbid,*thit 
prift«     And  the  Court  agreed  the  difference  between  an  obligation  if  he  had 
witli  a  penalty  and  a  bare  debt.     Frecnu  Rep.  205.  pi.  209.  S^^^* 
MIelv  i^75«  in  cafe  of  Setle  v.  Bunnion.  be  was  now 

.        -  ready,  as  in 

I).  300.  it  mlglit  have  been  good,  but  now  it  feems  he  is  eftopped  to  plead  always  ready  ;  and  Atkint 
ineJined  to  this,  ceteris  abfentibus ;  fed  advlfare  volunt.  Freem.  Rep.  134.  pi.  156.  Mich.  1673. 
in  C.  B.  ftm  ▼•  Andrews.— ^3  SeUc  ate.  pi.  9.  S.  C.  but  not  S.  P.— s  Mod.  70.  S.  C.  but 
AM  3.  P. 

.  14.  If  zpromife  be  to  pay  money  on  a  particular  day^  there  a  tender  ^  SalL  622* 
with  a  tout  temps  prift  is  good  enough,  but  it  is  otherwife  where  ^*  ^' 
the  money  is  to  be  paid  on^muefl :  for  there  might  be  laches 
before  the  tender.    Per  HoI^Ta.  J.  Cumb.  444.  Trin.  9  W.  3. 
B.  R.  Giles  V.  Halt. 


^o8  Ctttt  tempr  Wtu 

(B)    jit  what  Time  he  may  pleai^  this  Pleii 


*  Fol.  514- 


t.  T  F  the  defendant  in  the  zGdon  of  debt  takes  hit  delajrtf  bf 

_  ^  if^f^  and  •  cotftei  bj  tbi  grand  £fit^s^  jet  be  «iy  plead 

i,iri««/  tout  temps  prift.  18  £•  3.  53.  b.] 

2ufl9lV  exteitt0rsf  they  ought  to  fay*  thit  they  have  beefi  always  xeady»  end  yet  tie,  Ac*  ibr  odieniviiSB 
ey  ihall  tender  damages }  and  they  were  pcrmicted  to  fiiy  To  itf  <^«  ^^/(rv^ ;  ^ood  fl0tl*  W*  TmC 
mapif  Ac.  pi.  37*  cites  i«  £.  3.  and  Fiuh.  Damages^  X03. 

In  dth  the  deftrndsm  cam  ai  the  ^^tf  mudftUd  tbM  hi  hmi  hen  siftcyt  re^  to  peyi  dad  yet  h,  and 
Innight  the  money  into  court,  and  the  plabtiff  demamd  becanfe  he  case  it  the  dUhrefs,  et  non  alio* 
ottiir  i  hrk  anry  he  that  he  «Mi  nrver  tuarwed  hy  //te^krf^  hy  which  he  leeoeeied  the  fam  ttndendt 
ftc  withont  damagesy  as  it  ftems.  Br.  Toot  teaipSi  ftc*  fl.  S.  cites  7  H.  4.  f.  <— -Heath's  HvU 
%%%.  ctp.  5.  «ttes  S.  C. 

Mtu  ln.MMfry»  the  dtfrnitud  emm  at  the  difh^h  tKtdpnd  thst  he  hat  hten  eJwe^t  tttift  ttd  jti  lr«  U 
fMff  kt,  and  no  flea  per  Cur*  bccaule  he  casM  at  the  dtftrefs*  Br«  Tout  «ani|Sy  dte.  pL  7.  don 
ft  H.  4.  3» 

M^*'  t  ^*  Dower  unde  nihil  habet^  the  /^ntf^/  rdunf  at  ihefirfi  dau  and 
capTc'dtes  f^9  ^^  ^  hadietn  always  readjio  rendtr  dourer^  and  the  demand^ 
S*C.  ant  Jaidy  that  oftentimes  btfore  the  writ  fie  demanded  dower  and 

jjS«p.and  could  not  have  It (  and  was  receiyedt  inafmuch  as  it  was  at  th« 

wrengtilis'  ^^^  ^^7*    ^^^  i^  i^  ^^  eUewheie  this  is  inafmuch  as  the 

deaend  be    *  heir  is  in  by  title^  but  contra  in  cofinage  aid  &  mortdanceftor  h 

Mk.  Co*    fQf  xSm  is  to  difaffirm  the  titk  and  eftate  of  the  tenant  i  note  the 

^^*  **     diverfity,  for  there  fuch  averment  ihall  not  be  taken.    Bn  Tout 

temps»  &c.  pi.  34*  cites  a  H.  4«  7. 

3*  In  debt  the  defendant  Jaitted  i£ue  fyr  part^  and  as  to  the  refi 

tendered  it  in  eonrt^  and  laid,  that  he  has  been  always  ready^ 

and  yet  is,  and  faid»  that  he  tendered  it  to  the  plaintiff  at  tiie 

fumroons^  and  attachment,  and  diftrefs  in  London>  &c.  Br.  Tout 

tempt,  &c.  pi.  II.  cites  11  H.  4.  55. 

9.  P.  Br.         4.  In  dower,  effcin  cqfi  for  the  d^endant  does  not  e/hp  Urn  to  fitu 

Tout  tea^ty  ^j^^  ^  ^^  ^^^  dwaye  readj,  and  jet  is,  to  render  dower  in  cm 

dtesVn.  7*  <be  demandant  will  render  him  his  evidence  concerning  his  land 

»6.      ■  ■■     which  he  has  by  defcent,  &c.  For  the  eflbin  may  be  caft  by  % 

Stt!^iiS.    ^^"^tl^f  ^"d  therefore  fliaU  not  prejudice  the  tenant  |  quod  noCa» 

cap.  '5.  Cites  per  CuT.  Br.  Tout  temps,  &c.  pi.  20.  cites  14  H.  6.  4. 

fame  cafes. 

Heath*f  j^^  In  dower,  the  tenant  faid,  that  be  has  been  always  ready  to  rem* 

^r*c!  cto  ^  dower,  and  yet  is,  to  which  the  demandant /aid,  that  ta  this  ha 

S.  c.-^ JhaU  not  be  received:  for  at  fuch  a  day  the  original  was  retuioaUe 

Br.  Tout  and  the  parties  appeared,  and  the  demandant  made  her  demand^  aad 
^4!a.tltts  ^^  defendant  imparled,  and  bad  day  fuch  a  day  \  and  per  Adene  J. 
V.Q.1 —  and  Danby  Ch.  J.  this  is  an  eftoppel,  to  fay  that  he  has  been  always 
^''tif  "'^  ready,  &c.  Br*  Tout  temps,  &c.  pi.  ay.  cites  5  £•  4»  141. 

tion,  the  defcadant»  after  oyer  of  the  finae,  imparled,  and  now  pleaded  that  he  wa  nady  Wpay  tte 
aaoney  at  the  day  and  place,  and  that  none  was  there  to  receive  It^  and  that  he  is  now  ready;,  end  ten- 
dl^  the  money  in  court,  and  faid  not  toot  temps,  and  a  good  plea  as  it  feems  $  for  he  had  evcuM  the 
ftrftituie  by  tl«  plea  above,  and  he  (halt  not  >e  eftopped  by  the  imparlance  to  plead  the  plea  eboiet  per 
ikveral  Jofticet,  but  Lennard  cuftos  brevium  aiiter  fentfit.  D..  300.-  p).  37.  Pafch.  13  Elis. 


Cro.  J.  617.  pl«  21.  Mich.  19  Jac.  fi.  R.   Steward  v.  CoIesAS.  P.  and  the  ^laiatiirofiered  to 
^eeaote  the  dtfmdaBt  did  not  plead  tout  ten^ps  priftt  and  thoitg^  he  eandcrad  it  at  the  daiy,  whereby  lie 
laved  it  for  the  time,  yet  if  he  pleads  not  this  plea,  it  ihall  be  intended  that  he  has  forfeited  hia  oMifatioilg 
sad  whether  he  ihouM  hsve  judfmeat  or  no  was  mtich  doobced  :  fo  that  the  dcfciidut  durit  floc  ■ 

10 
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vp'tt  thif  pin ;  but  by  direftioo  aad  medlatioa  of  the  Court  be  paid  500 1,  in  fadsfa^on  of  the  debt^ 
and  xoo  1«  cotts  aod  damages.  ■■  1  It  it  true  in  debt  4ipoo  bond  fuch  pka  is  go<»d  after  imparlaacey 
bAaaft  it  U  10 fevt  tbtfcnaUf*  Arg.  cites  D«  300.  lut  when  afotgit  duty  is  daiuuKkJy  ard  tbtfarty 
is  eiititied  f  Jsmagtifir  ntn^fsjmtat^  tbe  plee  of  tout  tefflps  prifb  ii  not  good*  Arg.  1  Mod.  61.  Anoo« 
(And  judgment  according  Co  the  \»&  part  of  the  direrfity.)  — .— The  cafe  of  D«  500.  ii  good  law.  Per 
Holt.  Conab.  534.  Trin.  7  W.  3.  B*  R-  Broom  y.  Pine. 

*  Afleaipfit  for  money  due  for  work,  the  defendant  hai  a  fpecial  imparlance,  falvis  omnibus  excepti- 
obibus  cam  brevi  quam  oaitationi  (&  advantagiit  omitted),  and  then  comes  and  pleads  that  he  tendered 
him  the  money,  and  waa  always  ready  to  pay  him,  and  uncorc  prift.  The  piainriff  in  his  replication 
ftcws,  that  the  defendant  did  imparl  ut  fupra,  and  demands  judgment,  whether  or  no,  after  this  im- 
parlance, he  ihall  be  permitted  to  plead  a  tender,  and  that  he  was  always  ready.  And  it  was  infifted,  that 
it  is  a  contradi^ion  after  an  imparlance,  to  plead  he  was  always  ready  \  for  if  he  were  ready,  why  did  he 
imparl  ?  Befides»  the  entry  is  fairing  all  exceptions  to  the  writ  and  the  declaration,  and  he  ftall  not  have 
more  than  he  has  referred,  and  ctes  Br.  Tui»t  temps  Prift,  ay.  accordant,  a  H.  6.  13.  Windham  J. 
p.rhaps  if  you  had  pleaded  your  tended,  and  that  you  are  now  ready,  as  it  is  pleaded  in  Dyer,  300.  it 
might  hare  been  good  \  but  now  it  ieems  that  you  are  dropped  to  plead  that  you  were  always  ready%  And 
Atdtins  inclined  hereto  carteris  abfentibua  j  (ltd  advilaxe  volunt.  Frccm.  Rep.  134.  pi.  159.  Mich* 
1^713.     Bone-  V.  Andrews  in  C.  B* 

it  cannot  be  pleaded  In  an  inJehitatus  ffffum^  after  imparlance  \  for  it  is  contradi&ory  to  fuch  plea^ 
for  the  money  was  doe  on  the  day  of  the  aifumpfic*  Carth.  413.  Gilea  v*  Hart.— —  z  Salk.  622* 
pL  J.  Mich.  9  W.  3.  S.C.'— **ia  Mod*  152.  S.C. 

So  in  debt  for  rent,  tbe  defendant  imparls  generally,  and  then  pleads  toot  temps  prift*  The  Court 
held  this  plea  could  not  be  pleaded  after  a  general  imparlance ;  for  St  is  f  contradictory  to  fay  he  was 
a^nyi  ready,  and  yet  to  take  lyne  to  anfwer  to  the  declaration.  Freem.  Rep.  205*  pi*  209.  Mich* 
1675*    5erk  t.  Bunnion* 

f  S.  P.  Per  Holt  Ch.  J*  Comb*  334*  Trin.  7  W*  3.  B.  R*  in  cafe  of  Broom  t*  Pine.— -S.  P* 
2  Mod.  62.  Aoon* 

One  niuft  plead  tout  temps  prift  ^hMiysbifirt  mfttrUute*  12  Mod.  72*  Pafch*  17  W.  ft  M.  Anon* 

■  S.  P«  12  Mod.  83.  Mich.  7  W.  3.  in  caie  of  Wigmore  v.  Veale* 

Upon  point  of  pleading  of  tender  this  drutrfuy  was  taken  by  Holt  Ch.  J.  that  tender  at  tht  day  is  no 
^/iKkU)  MjingU  bill  but  only  in  bar  9/  damages^  in  which  cafe  you  muf^  plejd  it  befort  mparlance  with  a 
twt  ttmp*  and  uncore  piift  dr  profert,  &c.  but  tender  at  the  time  is  a  good  plea  to  a  penal  bond  in  bar^ 
becauie  it  faves  the  forfeiture,  and  therefore  may  be  after  imparlance*  iz  Mod.  354*  Pafch.  J2  W.  3* 
in  caie  of  Home  v.  Luines.  But  the  reporter  cites  i  Inft.  207..  a.  21  £d*  4*  ^5*  P^*  39*  >nd  fays, 
this  feems  to  bold  only  where  the  penal  bond  is  for  doing  a  collateral  thing,  and  not  where  it  is  itxpty- 
meat  'of  moiuy,  but  £iys,  ride  the  caie  in  Dyer,  300.  a.  that  in  cafe  of  a  bond  for  payment  of  money,  he 
may  pkad  tender  and  uncorc  prift  after  imparlance*     12  Mod*  354.  in  caie  of  Horne  v*  Luines* 

■  6.  In  debt^  at  the  capias  the  defendant  came  and  found  furety^  and 
had  fuperfedeas^  and  tendered  the  money ^  and  faid  that  he  has  been 

always  ready^  &c.  and  yet  is,  and  tendered  the  money*    And  per  ■ 
Littleton,  he  may  plead  this  well,  becaufe  he  was  returned  nihil 
opon  the  original,  and  had  not  conufance  till  the  capias.     Contra 
it  he  had  had  conufance  before.    Br.  Tout  temps,  &c.  pL  30. 
cites  8  £•  4*  9* 

7.  In  detinue  of  divers  parcels ^  tender  of  part  is  a  good  plea  to  it  Heath's 
before  verdiB,  &c.     Br*  Tout  temps,  &c.  pi*  39*  cites  i  R.  3.         w^'r^s^c. 

But  if  there  be  a  verdid,  then  is  the  fum  of  the  value  made  a  thing  entire,  whereof  the  plaintiff  is  noc 
bound  to  receive  part  without  the  whole* 

8-'  In  debt  upon  Tifingle  hilly  or  for  rent^  the  plaintiff  declares 
that  the  defendant  hath  not  paid  liim  licet  fsepius  requifitus ;  the 
defendant  may  plead  that  he  was  always  ready  and  (till  is  ready, 
and  pray  judgment  of  damage ;  and  then  the  plaintiff,  if  he  will 
have  damage^  muft  reply,  and  (hew  a  fpecial  requefl ;  per  Holt 
Comb.  334,  Trin*  7  W.  3*  B.  R*  Broom  v.  Pine* 
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1 3^9  ®o«t  twnpiJ  prift. 

(C)  Tout  temps  Prift,     [^;id  Uncore  Prtft^  after. 

Verdi£lfor  Defendant  on  the  Tender S\ 

[l.  iF  the  defendant  be  to  pay  a  kfs  fum^  and  defendant  pleads  # 
*  tender  at  the  day  with  an  uncore  prifty  if  the  plaintiff  refufe 
the  money,  and  takes  tjfue  that  he  did  not  tender  it  at  the  day^  and  it 
is  found  againfl  him^  he  has  not  any  remedy  for  the  lefs  fum« 
i8  £•  3.  .39.  b.  quscrc.  53.  b.  quxre.  25  £•  3.  45.  b.  qu%re.] 

[2.  So  if  ht  pleads  payment  of  part ^  and  tender  and  refufal  of  the 

reftdue  with  an  uncore  prifl^  and  plaintiff  refufes  the  money,  and 

[  310  ]  takes  iffue  that  he  did  not  pay  the  fum  alleged,  and  this  is  found 

agajnft  him,  he  ihall  not  have  the  reGdue  of  which  defendant 

pleaded  uncore  prift.     Contra,  22  E.  3.  5.  Curia.] 

[3.  But  he  might  have  taken  that  money  after  the  iffue  joineim^. 
22  £.3.5.] 

(D)  How  the  Pleading  (hall  be.     Where  he  fliall 
bring  the  Thing    [viz.  M.oney\  into  Court. 

■ 

[l.  iF  a  man  pleads  a  tender  of  money  with  an  uncore  prift ^  ^c,  it. 
'*'  is  no  good  plea  without  bringing  the  money  into  court. 
Mich.  1650.  between  Witham  and  Little  adjudged  upon  de- 
murrer.    Intratur  Hill.  1649.  Rot.  121.] 
Debt  upon  [2.  In  debt  uj^on  obligation^  if  condition  be  to  pay  a  lefs  fum  at  D* 

ilJafrfir'"  ^^  defendant  pleads  a  tender  and  refufal,  with  an  uncore  prift, 
xYiAtifbe  it  is  not  fufficicnt  to  fay  uncore  prifl  at  fuch  a  place ^  but  he  ought 
paidioi,      to  brine  the  money  into  court.     1 1  H.  6.  27.I 

MtD.fucha  b  J  /J 

Jay,  that  tbea.  Sec.  And  he  fg'td  that  be  was  tbere  that  iay^  and  tendered  it,  fif  boc,  &€,  Tirwfait  CtHdp 
you  ought  to  tender  it  in  Ci)urc  now.  £t  non  allocatur ;  for  hs  is  not  bound  to  pay  it  at  another  place 
than  is  comprifcd  in  the  condition ;  as  in  replevin  the  defendant  avowed,  the  plaintifT alleged  tender  upoa 
the  land  tempore  captionis,  and  he  refuted,  and  good-  without  tenJer  now  ;  for  the  rent  U  only  payable 
upon  the  land.     Br.  Tout  temps,  &c.  pi.  35.  cites  5  H.  4.  18.— Br.  Tender,  p).  6.  cites  S.  C. 

But  in  debt  by  obrigatton  cf  60/.  upon  condition  re  pay  lo/.  at  fucb  a  day  and  places  the  defendant 
Jaid  that  be  was  ready  at  tbe  day  and  place,  and  offer ed^  Sec.  and  tbe  pUmtffrefujed,  and  the  pica  chal- 
lenged, inafmuch  as  be  did  not  jay  tbat  be  bas  been  al%vays  ready  after,  and  tender  tbe  mcnty  in  court  \  »n<| 
the  defendant  faid  that  he  is  not  bound  to  tender  it,  unlefs  at  the  place  exprefTeJ  in  tbe  condition.  And 
yet  per  tot.  Cur.  he  ought  to  tender  it  now.  Contra,  5  H.  4.  18.  fupra.  But  thik  book  is  taken  for  the 
heft  law  at  this  day.     Br.  Tout  temps,  Sec.  pi.  43.  cites  7  E.  4.  3. 

So  where  the  lefs  fum  was  to  be  paid  at  the  holt  in  the  manfion-houfe  of  the  obligor,  at  a  certaia 
day,  and  the  obligor  pleaded  that  he  Wiis  rea<iy  at  holt  to  have  paid,  but  nobody  came  to  receive  U»  but 
did  not  fay  uncore  prift  \  and  thcrefoie  held  no  plea.     And.  4.  pt.  7.  Pafch.   3  &  4  Pr  &  M.  ^alIoet 

▼.  Nevel. D.  150.  pi.  84.  Trin.  3^&  4  P.  &  M.  S.  C.     And  becaufe  be  did  not  fay  uncore  prift»* 

with  a  tender  of  the  money  in  court,  nor  fay  uncore  priil  to  pay  at  the  holt,  the  Court  without  argo» 
ment  adjudged  ii  no  plea  ;  but  that  it  would  be  other  wife  if  the  condition  had  been  to  do  a  colhteral  oR^ 
and  not  to  pay  money  ^  ^wkkb  is  of  tbe  naturecftbefiim  in  tbe  penalty,  and  tbe  n^ery  duty,  by  intendment  o^ 
law,  for  furery  whereof  the  obligation  of  the  greater  fum  wai  made,  and  cited  7  £•  4.  But  perCatija 
and  Griffin  the  attorney  general,  the  law  is  not  fo,  becaufe  the  place  of  payment  is  parcel  of  the  caoir- 
lion,  and  it  ought  not  to  be  paid  cifcwhere.     And  fo  is  the  diversity  in  7  n  4..  where  a  place  ei  payment 

Is  put,  and  where  not.  Sec. Bendl.  54.  pi.  90.  S.  C.  adjudged  D6  p!ea  by  all  the  Juftices,  becauie 

the  fum  remains  a  debt  ftiil,  notwithlUndmg  tJie  tender  at  the  ho^t  \  and  cites  7  £.  4.  according  to  this 
judgment,  though  in   7  H.  4.  it  w.->s  adjudged  contrary  ^  but  they  did  not  hold  this  to  be  law 


And  the  reporter  adds  a  quaere,  if  he  had  pleaded  that  he  |#as  uncore  priil  to  pay  this  fum  at  tbe  holt 
aforefaid,  whether  this  would  have  been  a  good  plea  ? 

t3.  Tke 


Cout  tem^jf  IptfS.  3*1  o 

^5%  The  fame  law  is,  where  the  conHt'ton  is  to  perform  an  atbardj  ^«^t  "Po» 
tt;AiVA  wfl/  /*  pay  a  fum  at  D.  it  is  not  good  to  fay,  ready  at  "^^^^"l^j^^^ 
D^  (admitting  tnat  he   ought   to   fay   uncore   prift*      Contra,  */»«  tojiand 

IlH.  6.  a?.]  toarbitre^ 

'  ■*  mtM  }  the 

dffenJawt  pitaded  that  the  MrBitrators  awarded  that  Be /bomld  fay  wfuch  a  placr,  wb|ch  he  has  been  a1- 
wAyi  reaJy  to  pay,  and  yec  is,  aad  did  not  tender  the  money  in  conrc ;  and  yet  good  by  the  opinion  tl^ere, 
becaufc  it  is  payable  at  another  place,  and  he  is  ready  to  perform  the  award.  And  fo  it  feems  that  i/rbe 
place  certain  bad  ntt  been  in  the  axifurdf  he  ougbi  to  bave  tendered  the  money  in  anrt*  Br«  TOut  Gcmps, 
Uc»  pi.  41*  cites  II  H.  6.  27.  « 

4.  In  aflftfe  of  rent  the  tenant  pleaded  to  part  a  releafe^  and  to  oihet 
part  diffei/tn  of  tie  land  for  a  time^  to  fufpend  the  fent^  and  to  the 
refi  that  he  has  been  always  readyy  and  yet  is,  and  tendered  the  mo>^ 
neyin  court;  nota.    Br.  Tout  temps,  &c.  pi.  25.  cites  8  Aff*  35. 

5.  Covenant  by  the  leffee  againji  the  Icffor  for  oufting  him  of  his    [  3 1 1  3 
term^  the  defendant  pleaded  in  bar  a  claufe  of  reentry  for  rent  arrear^ 

and  the  plaintiff  to  part  of  the  rent  pleaded  accord  to  recoup  it  fot 
boarding  the  defendant^  and  to  the  rejl  pleaded  tender ,  and  that  the  de* 
ftndant  refufed  it  and  oufted  him,  and  yet  is  ready,  &c.  and  ten- 
dered the  money  in  court ;  quod  nota,  and  demanded  judgment, 
and  prayed  reftltution,  and  his  term  and  damages.  Br.  Tout 
temps,  &c.  pi.  5.  cites  47  E.  3.  24. 

<J.  In  trefpafs  the  defendant  pleaded  arbltrement  to  pay  lo/.,  &C4 
This  is  no  plea,  per  Marten,  if  he  does  not  fay  that  he  has  paid  it, 
or  fay  that  he  has  been  always  ready ^  and  yet  is,  and  bring  the  money 
into  court,  and  this  feems  to  be  where  the  ;day  of  payment  is  pad* 
Br.  Tout  tempBy  &c.  pi.  15.  cites  8  H.  6.  25. 

7.  In  debt  the  defendant  as  to  parcel  faid  that  he  has  been  always 
ready  to  pay,  and  yet  is,  and  brought  the  money  into  court,  and  to  the 
refl  pleaded  in  bar,  the  plaintiff  pleaded  in  efloppel  to  the  faying  that  he 
has  been  always  ready,  &c.  for  that  he  imparled  the  lafl  term ',  judg- 
ment if  he  ihall  be  received  to  f;;iy  that  always  ready,  &c.     And 
per  D^nby,  the  plaintiiF  fliall  not  have  the  money  here\ill  the 
other  iffue  be  tried,  and  this  by  reafon  that  the  damages  fhall  not 
yet  be  tried  till  the  other  iffue  be  tried ;  but  per  Prifot,  he  may 
have  judgment  of  his  debt  of  this  parcel,  and  his  damages,  & 
ccflct  executio  \  for  thofe  may  be  well  affefibd  by  the  Court  as  to. 
this  parcel,  but  the  plaintiff  fliall  not  have  it  till  the  other  iffue  be. 
tried,  by  reafon  that  the  cofts  fliall  be  entire,  which  cannot  be 
taxed  till  the  other  iffue  be  tried  5  and  when  the  plaintiff  pleaded 
the  eftoppel  above,  the  defendant  prayed  to  have  his  money  again. 
And  per  Prifot,  he  fhall  re-have  it ;  quod  non  fuit  conceHum  \ 
for  he  has  confeffed  of  this  part.     And  by  him,  if  the  plaintiff 
will  relinquifh  his  efloppel,  he  fhall  have  .delivery  of  the  money 
without  damages  and  cofls;  and  the  plaintiff  afterwards  relin- 
quifhed  the  efloppel,  by  which  the  money  was  delivered  to  him. 
Br.  Tout  temps,  6cc.  pi.  22.  cites  36  H.  6.  13. 

8.  Debt  upon  an  obligation  of  loL  to  pay  40 j.  fuch  a  day  :  the  r^e«li*« 
defendant  pleaded  payment  of  ^os^  at  the  day,  and  that  he  offered  10 s.  Jf  ^' "il 
refidui  there  the  fame  day,  and  th^Mtdntiff  refvjidit,  and  thzt  he  has  s.  c.' 
been  aliuays  ready  to  pay  it,  anff  yet  is,  and  tendered  the  money  in 

fourt^  and  the  plaintiff  tendered  to  aver  that  he  did  not  tender  the 

A  a  3  2o/. 
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io/.  di  the  dey.    Per  Cur.  now  the  defendant  (hall  have  the 

ney  again,  and  fo  he  had ;  and  if  the  iOTuc  be  found  for  the  plain* 

tiff  the  oblieation  is  forfeited}  and  if  it  be  found  for  the  defencl- 

ant,  the  plaintiff  has  loft  the  20  s.     Quod  nota;  for  he  has  re- 

fufed  it  by  matter  of  record,  and  took  the  other  iffue-at  his  perils 

I>r«  Tout  temps,  &c.  pi.  32.  cites  21  £.  4.  25. 

Comb.  44^9       p.  In  indebitatus  aflumpfit,  (9*  quantum  meruit ^  the  plaintiff  laid 

i&th^ought  ^fP'^^^  ^f^,^^fi  at  fuch  a  day  and  place,  and  that  the  defendant 

they  fliouid    rcfufcd  to  pay,  the  defendant  pleaded  that  fuch  a  day  before  the  re» 

have  faid,      qucjl^  he  tendered^   and  the  plaintiff  refufed^  and  that  afterwards 

Iftcr'thc ""''  fi^P^r  i>ar/2/«/  fuit,  far  profert  hie  in  cur.     Holt  Ch.  J.  faid,  that 

promife  tl»€y  whcFC  the  agreement  is  to  pay  at  a  certain  time,  there  a  tedder  at 

were  rrady,    ^jj^t  time,  &  femper  paratus,  is  a  good  plea ;  but  where  the  mo^ 

tciidVrfed,^aec.  "^7  ^^  *^^^»  ^^^  payable  immediately  by  the  agreement,  there  the  de- 

_3  Vlk.  fendant  muft  plead  femper  paratus  from  the  time  of  the  promife* 

343.  s.  c.    ^  Salk.  622.  pi.  I.  in  cafe  of  Giles  v.  Hart. 

Carth.  * 

413.  S.  C.  and  adjudged  ill  upon  demurrery  becanle  tlie  defendant  ha»  mtfaidaiiy  thirgat  H  the  that 
tefnvfen  tbt  pnmijt  and  the  rcquefl,  and  the  money  v-ms  due  on  the  day  of  the  piomitie ;  and  ^leicfbre  the 
dsfendant  (hould  have  pleaded  the  tender  on  that  day,  and  that  he  from  that  day  was  alwiyt  ready  \  for 
the  fpecial  requeft  laid  in  the  declaration  is  only^forplufage,  and  therefore  the  day  00  which  the  requeft 
was  made  is  immaterial ;  and  when  once. the  caufe  of  ad^ion  accrued,  a  fubiequent  tender  coold  aoc  take 
it  away.  But  per  Molt  Ch.  J.  In  thefc  cafes  the  heft  way  of  piecing  is  to  plead  generaUy  femper  pa* 
ratus,  &c.  tc  profert  hie  in  cutia^  without  pleading  any  tendcr.<«»If  he  plods  that  be  was  always  readj, 
this  lefers  to  the  time  of  the  promife  made,  and  not  10  the  time  of  the  tender  5  per  Holt  Ch«  J.  Ld. 
Kaym.  Rep.  254.  S.  C.  arid  fays  that  judgment  was  given  for  the  plaintiff,  and  that  if  the  derendanc 
had  pleaded  tout  temps  prift,  the  plaintiff  ibould  have  replied,  and  (hewn  the  xe^ueft,  and  Che  time  when 
it  was  made. 

[  312  J  10.  There  Is  a  difference  between  debt  and  affttm^t :  ioit  in  debt 
Where  debt  tfac  damages  are  but  acceflary,  but  in  aflumpfit  they  are  princi- 
on'aTo^nd  P*^  >  therefore  in  debt  the  defendant  may  plead  in  bar  of  the  da- 
conditioned  mages  \  but  in  aiTumpfit  he  muft  plead  femper  paratus,  with  a 
to  pay  mo-  profert  in  cur.  and  demand  judgment  de  ulterioribus  damnis. 
aru'nt  ^\i  2  Salk.  623.  pi.  I.  Mich.  9  W.  3.  B.  R.  Giles  v.  Hart. 

the  defendant  pleads  a  tender  at  the  day,  and  that  he  hat  been  always  ready,  &c.  it  ts  good.  Bot  ia 
aifampfit,  or  debt  upon  a  fingJe  bill,  be  rouft  plead  that  he  has  been  always  ready.  Ld.  Raym.  Rep* 
254.  per  Hoit  Ch.  J.  in  cafe  of  Giles  v.  Hartis.  3  Salk.  353.  S.  C. 

It.  In  debt  upon  bond,  with  condition  to  pay  the  money,  if 
the  defendant  pleads  a  tender  with  adhuc  paratus,  he  ought  to  bring 
the  money  into  couft ;  becaufe  it  is  parcel  of  the  demand.  Per 
tot.  Cur.  Ld.  Raym.  Rep.  643,  644.  Hill.  12  W.  3.  in  cafe  of 
Horn  v«  Lewin. 

(E)     Where  he  fliall  bring  the  Thing  into  Court* 

Ift  detinut  o/"  1^1 .  iF  the  thing  in  demand  be  fo  ponderous,  that  it  cannot  be  cmr-^ 
"cia^en   it  ^^^^*  ^^^  '"*?  plead  uucorc  prift,  without  bringing  it  into 

is  no  plea       COUrt.       1 1  H.  6.  29.  b.  30  AC  iO.] 

thati4»cy  ("2.  But  in  fuch  cafe  he  ought  to  plead  fo  t  that  is  to  fay,  that  it 

thc?r hands  ^^^'^  pondcrous,  that  it  cannot  well  be  carried,  ii  H.  6.  ap.  b» 
enfeaied,  as    30  AS.  10.  fo  pleaded.] 

executors  ; 

an  J  chat  thdy  have  been  always  rcady^  and  yet  are  to  deliver  them,  &c.  anlcfs  they  offer  them  to  (fi« 

Co«rc^ 
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Cotity  9rf^  that  thiy  artfofcmdermt  tbst  tbty  emmtt  hrh£  them  here  fir  thi  vfe'ibt ;  ^poA  dqU^  fi( 
Cur,    Br.  Toac  temps,  &c«  pL  3.  ci(es  9  H»  6.  65. 

3*  In  wardf  he  who  pleads  that  fuch  a  writ  is  brought  againft  Hcath*i 
him,  and  ttat  be  is  ready  to  deiiver  to  whom  the  Court  J^i  aufard^  *i!**'c'ck 
and  fays,  that  he  does  not  clahn  any  thing  but  by  caufe  of  nurture^  $.  c* 
ought  to  have  the  infant  ready  at  the  bar.    Br.  Tout  temps,  &c.  ^^itjtU* 
pLi7.cites24E,3.3i.  7]^^» 

fUiJtd^  thst  he  eUmed  nethrngt  &c.  hut  fir  laMure  ;  md  thtt  W.  hat  hrwiht  fuch^  wr'a  egssx/IMmi 
S9d  frayed f  that  they  taterpleeui^  amd  that  he  it  rtsdj  to  render  h'm  t§  whem  the  Ccurt  fiali  axiford  j  hmt  he 
hM  mt  the  hedy  ready  ;  fir  it  is  im peril  efdeeah^  and  in  peril  §f  water  at  S.  Et  non  lUlocaCiu-*-  But  It  wu 
awarded,  thit  the  plaiotiff  recover  the  maniife.  Qusre  of  the  damages ;  ^uod  nota.  For  Otcen  fa:d» 
that  to  thofe  matters  the  plaintiff  canaoc  have  anfwer.  Sec.  Qg«re  [/  this  be  the  reafon.  Br.  Tout 
fempsy  3k.  pi.  19.  citei  14  £.  3.  Br.  Card.  pL49.  cites  S4£.  3.  66.  S.  C.  Heath's 

Max*  1x5*  cap.  5*  cites  S.C. 

Where  rvrejeveral  writs  of  ward  are  bnmgbty  and  the  defiadant  fays  he  it  ready  to  reader  the  tafiat 
to  whem  the  Court  ihaU  award,  and  hai  not  the  iofanc,  there  be  Ihall  find  mainprise  to  have  tlw  infiuic 
there  at  the  day.     Br«  Toot  tempt,  pi.  3S.  cites  S  £.  3.  and  Fiu.  Card.  t^.  Heath*t  Max.  125. 

cap.  5.  cites  S.  C. 

4.  He  who  pleads  arUtrement  in  trefpafs^  to  give  a  piece  of chth^  Ihall  Br.  ArUtxe^ 
fay,  that  he  has  been  always  ready  to  gye  it,  and  yet  is,  and  bring  J?J^*'^'/^ 
the  cloth  into  court ;  quod  nota.   Br.  Tout  temps,  &c.  pi.  9.  cites  31.  s.  c. 

5H.4- 

5«  In  detinue  of  10  quarters  of  barley ,  the  defendant^  as  to  four  Heath's 

quarters,  faid,  that  he  has  been  always  ready  to  deliver  them,  and  JU'^V  ciiti 
yet  is,  which  he  could  Qot  have  in  court  for  portage,  but  is  ready  s.  C«  ' 
to  deliver  them,  &c.  and  to  the  reft  waged  his  law.  And  the 
plaintiff  to  the  four  quarters  faid|  that  after  the  bailment,  and 
before  the  a£lion  brought,  he  required  him  at  D.  in  the  county 
of  S.  and  he  refufed,  Sfc,  Br*  Tout  temps^  &c.  pi.  28,  cites 
6S.  4*  II. 

(F)     Uncore  Prift.    Neccjfary  to  be  pleaded,  or  not.  C  313  ] 

In  what  Cafes. 

X.  f  N  audita  querela,  the  plaintiff  declared  upon  defeafance  to  pay 

^loL  at  fuch  a  day^  and  10/.   at  another  day,  and  that  he 

paid  the  JiHl/um  at  the  day,  and  tendered  the  lajl  at  the  day^  and  he  rem 

fiifedt  oni  he  is  yet  ready  to  pay^  and  tendered  the  money  in  court  \ 

quod  nota.     Br.  Tout  temps,  &c.  pi.  6.  cites  47  £.  3.  29. 

2.  DAt  upon  an  obligation,  Newton  faid,  it  is  indorfed  upon 
condition,  that  if  J.  N*  Jballfand  to  the  award  of  W.  P.  of  all 
matters  between  him  and  the  plaintiff;  if  the  award  be  made 
before  fuch  a  day,  or  that  the  faid  J.  N.  render  himfelf  to  the  plain- 
tiff about  the  fame  day,  that  then,  &c.  And  faid,  that  the  nrbi-^ 
trators  did  not  make  any  award t  but  the  faid  J.  N.  abotit  the  afori^^ 
Jittd  day,  projfered  himfelf  to  the  plaintiff,  and  he  refufed  him,  &  hoc, 
&C*  Judgment  (i  aAio,  &:c.  Caund.  faid,  you  ought  to  fay,  that 
you  are  yet  ready,  as  upon  obligation  of  40  /.  to  pay  20  A  But 
the  Court  held  tlie  plea  gopd,  and  a  great  Z.^  erfity  between  the 
cafes.  The  reafon  fcem^  to  b^  inafmuch  as  the  one  is  to  do  an 
08  dehors,  and  the  other  of  payment  of  money.     Br«  Tout  temps, 

Ikc.  pl«  2ln  «ites  14 H.  6.  23. 
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Br.  Tout  J,  tn  debt  upon  an  obligation  of  2o  I,  to  pay  10/.  if  the  icfeni* 

^Te^cuL  *"^  P^^  tender  and  refufal^  he  (hall  fay,  that  he  Ras  been  always 
s.  c.  for  he  ready,  and  yet  is,  and  tender  the  money  in  courts     Br.  Dette, 

has  no  other    p).  gg    cites  22  H,  6*  39, 

«pon  the  fame  obligation. S.  P.  Ibid.   pi.  6.  cites  47  E.  3.  %$•     ■        S.  P.  Ibid.  pi.  44.  cites 

76  H.  7.  7.  -  —  Heath's  Max.  114.  cites  S.  C. S.  P.  For  tbi»ia  parcel  of  the  fum  in  chcob* 

'ISgatjon;  per  Car.     Br.  Tout  temps  Prill,  pi.  i.  cites  19  H.  8.  12. 

Br.  Tout  4.  But  if  it  be  upon  an  obligation  to  Jiand  to  the  arhitremenfy^ 

*^™'*6^c^es  ^^'^^  awards  to  pay  10/.  before  CbriJImas^  and  debt  is  brought 
S.  c.  pw"  after  Chriftmas,  and  he  pleads  payment  and  refufal,  he  need  not 
K«wton;for  fay  thaf  he  has  been  always  ready,  and  yet  is,  &c.  Br.  Debtf 
bt^Xc-    pi- 98- cites  22  H.  6.  39. 

pay  befote  the  day,  where  the  day  is  paft.  Contra  by  himi  if  it  bad  been  to  be  paid  at  a  day  which  is  Co 
come,  and  in  this  cafe  he  may  have  debt  upon  the  arbitrement,  over  and  above  the  obligatiuo. 

S-  P.  Br.  Ibid.  pi.  44.  cites  16  H.  7.  7.  For  ihe  fum  awarded  by  the  arbitrement  is  not  any  part 
of  the  fum  in  tV.p  obligation.  —  Heath's  Max.  12S.  cap.  5.  cites  S.  C. 

S.  P.  Ibid.  pi.  I.  cites  19  H.  %.  iz.     For  it  is  an  exteiior  and  collateral  z€t. 

$.  p.  Arg.  Show.  TZ9.  in  cafe  of  Carter  v.  Downish,  cites  i  Inll*  207.  Pkytok^s  cafe* 
A  Rep.  79.  S.  P.  per  LitUeton.  But  by  him,  in  action  oi debt  ujitn  arhitrfmint,  hcjbaJIfay,  that 
be  has  been  giwayt  rcajy.  Sec,     Quod  non  ne^itur.     Br.  Tout  temps,  ^c.  pi.  4.  cites  33  H*  6.  3. 

Thia  fdcms  5.  B,  brought  debt  for  40  quarters  of  malt,  and  counted  upon  2 
^ih'"*^  obligations,  in  which  the  defendant  acknowlqged  hi mfclf  to  owe 
teafon  of  D.  20  quarters,  to  be  delivered  at  L.  fuch  a  day,  and  if  he  failed,  to 
150. pi.  84.  forfeit  40  quarters;  and  averred,  that  he  did  not  deliver  the  20 
thm  ^  to  be  q^^^rters.  The  defendant  pleaded  tender^  and  that  the  plaintiff  refufed 
paidisofthe  to  receive  them.  Judgment,  &c.  The  plaintiff  demurred,  and  had 
nature  of      judgment;  and  he  remitted  20  quarters,  &c.  For  defendant  ought 

the  MMlty  ^°  ^^^^  ^'^^  ^^^  ^^  ^^^  uncore  prift  to  deliver  the  20  quarters, 
and  the  vc^  D.  24.  b.  pL  1 54.  Mich,  28  H.  8.  cites  Trin.  i:^  ti.  8.  Brickhead 

duty  by  in-     y.  Wilfon. 

cendmentof 

law,  for  furety  whereof  the  oUigation  of  the  greater  fum  was  made.— 9  Rep.  79.  a.  b.  Micb.  9  Jac  C.  B. 

in  Peytoe's  casEi  cites  it  as  heid  in  2S  H.  8.  according  to  Carrel's  report  of  it,  that  tiie  obligor 

needs  nor  plead  it  with  an  uncore  prill ;  becaule  this  corn  is  bouom  peritprum,  and  it  is  a  charge  to  the 

obligeetokeepit— i— Co.  Litt.  107.  %»  accordingly. 

[  314  ]  6.  In  debt  upon  an  Migation  of  20 /•  which  is  indorfedy  to  pay  to 
^hc  plaintiff  fo  much  money  for  fych  a  trefpafs  as  J,  N.Jball  affefs^ 
it  is  a  good  plea,  that  J.  N.  affeffed  10  L  which  he  offered  to  the 
plaintiffs  and  he  refufed f  without  faying  that  he  is  uncore  pri/t^  and 
tendering  the  money  in  court ;  for  it  is  an  exterior  and  collateral 
a£t.     Br.  Tout  temps,  &c.  pi.  i.  cites  19  H.  8.  12. 

7.  Where  J.  S.  is  bound  to  me  in  20  /.  that  W.  fhall pfrfinrm  tie 
covenants  contained  in  a  certain  indenture^  &c.  which  covenant  isj 
that  Vf,fhall  pay  to  me  10  /.,  &c.  if  the  defendant  fays ^  that  W*  ten- 
dered the  money  to  me^  and  I  refufed  it,  this  is  a  good  plea,  and  need 
not  fay,  that  he  is  uncore  prift,  and  tender  the  10 1.,  &c.  And  the 
reafon  feems  to  be,  inaimuch  as  the  defendant  is  a  flranger  to  the 
payment.  And  alfo  the  condition  is  to  perform  the  covenants  in 
the  indenture ;  and  it  is  not  as  an  obligation  of  20 1.  upon  condi- 
tion that  the  obligor  ihall  pay  lol.  by  a  day.  Note  the  divcrfity. 
^r*  Tout  temps,  &c.  pK  2.  cites  27  H.  8.  |. 

8.  A 
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8.  A  legacy  is  devifed  to  H.  and  the  executor  gives  bond  to 
perform  the  will,  and  yet  he  is  not  bound  to  tender  the  legacy 
without  reqtieft.  And  in  debt  upon  the  bond,  tout  temps  prift, 
and  uncore  prift,  is  a  good  plea ;  for  the  bond  has  not  altered  the 
nature  of  the  legacy,  but  the  fame  remains  payable  as  before  upon 
requeft.  Le.  17.  pi.  20.  Pafch.  26  Eliz.  B.  R.  Fringe  v.  Lewes. 
9.  In  debt  on  hond^  no  place  being  named,  if  the  defendant 
pleads  that  the  plaintiff  nvas  beyond  fea  at  the  day^  he  ought  to  fay 
nncore  prift.  Sid.  30.  pi.  7.  Hill.  12  Car.  2.  B.  R.  Hobfon  v. 
Rudge. 

1  o.  Condition  of  a  bond  was  to  pay  money  to  BJ's  admintflraiors  Raym-  4»6* 
wtbin  2  months  after  B.'s  ieceafe;  though  no  letters  of  admtntflration  ^'  S:  *j" 
•  v)ere  granted  within  2  months  after  B.'s  deceafe,  yet  to  an  a£lion 
of  debt. for  the  200 1.  defendant  mufl  plead  uncore  prift;  for  the 
debt  is  not  loft.     2  Show.  143.  Mich.  32  Car.  2.  B.  R.  Lee  v. 
Garret. 

11.  Uncore  prift  is  notvhere  neceffary  but  where  the  duty  is  •Per Gould. 
*  demanded ;  here  is  only  covenant,  which  is  not  to  recover  the  V**^  ^* 
duty,    but. damages.      But  were  it  otherwife,  wherefoever  the  natmreVe- 
Mtofiey  is  payable  to  ajlranger^  or  at  a  particular  place ^  there  needs  f »'''«  ^  <'*- 
no  uncore  prift.     Arg.  and  judgment  accordingly.    Show.  129.  't^l^^^'^ 
Mich.  I  W.  &  M.  in  cafe  of  Carter  v.  Downifli.  thereof  \a  not 

forfeited  till 
demand  $  and  in  that  cafe  tbe  defesdanc  muft  take  advantage  of  the  want  of  demand^  by  pleading  that 
he  was  always,  and  ftill  is  ready  to  pay  it ;  for  if  he  plead  performance  generally,  and  plaintiff  afligns  a 
breach  in  bis  replication,  the  defendant  (hail  not  rejoin,  and  allege  want  of  demand ;  for  t&at  would  be  4 
departure  i  quod  Holt  conce/fit.     12  Mod.  414.  in  cafe  of  Levins  v.  Randall,  citea  1  Cro.  76,  77* 

12.  There  is  no  neccffity  for  uncore  prift  in  any  cafe  of  cove^- 
nant  where  damages,  and  not  the  debt,  is  in  demand ;  per  Pol- 
lexfen  Ch.  J.  Show.  130.  Carter  v.  Downifli. 

13.  Debt  on  bond  cotiditioned  to  pay  to  obligee^  orfuch  as  he  fhould 
appoint^  he  appoints  it  to  be  paid  to  J.  S.  and  the  defendant  ten- 
dered it  to  J.  S.  who  refufed,  it  is  good  without  an  uncore  prift* 
Arg.  Show.  130.  in  cafe  of  Carter  v.  Downifli. 

(G)    Uncore  Prift.  Neceflary  to  be  pleaded,  or  not. 

In  what  AElions^  and  bow. 

I.      aSSI&E  of  10  s.  renti  and  40  acres  of  land  put  in  view,  and 
-^  the  tenant  faid  that  the  plaintiff  himfelf  is  feifed  of  i^  of  the 
acres y  and  he  himfelf  is  tenant  of  the  rejl^  andi^LiA  that  he  has  tendered 
ibe  fervices  for  the  portion  of  the  land  which  he  has,  and  yet  is  [  315  ] 
rtadyj  &c.     Br.  Tout  temps,  &c.  pi.  24.  cites  4  AiT.  5. 

a.  In  dower  the  tenant  faid  that  the  demandant  detained  from  him  S.  P.  And 
certain  evidences  concerning  the  fame  land,  and  if  flie  will  deliver  the  ^Mfaidthlt 
evidences,  he  is  and  always  has  been  ready  to  render  dower,  judg-  jbeisy  and 
ment,  &c.    Br.  Tout  temps,  &c.  pi.  13.  cites  14  H.  4.  33.  always  bat 

peeH  ready  t9 
render  the  evidenees,  prifi  j  by  which  ihe  had  judgment  immediately ;  and  yet  it  dees  not  appear  that 
ihe«flfered  the  evidences  to  the  Court.    Br^out  temps,  &c.  pi.  14.  cites  ij  £.3.  S. 

Uncore  prill  is  no  plea  m  dowers  unlefr  an  a^luxl  aJflignmcnt  is  made*     Ar^.  and  feems  a4ixutt<*(|« 
S  Mod.  %^»  HIU.  7  Ccp>  1.  1721.  in  cal'e  of  SplUer  v,  Adams. 

A  Si  4  3>  Annuity 


/ 


315  Q:oat  tempjK  S^clS. 

Heith*s  J,  jlnnulty  of  arrears  hy  5  years^  the  defendant  /aid  that  it  foas 

Max.  116.  granted  till  he  promoted  the  plaintiff  to  a  compiteftt  benefice^  and  hi 

sl^C?*  And  tendered  to  him  a  competent  benefice  pending  the  turit,  oftd  he  refufedj 

fayi  the  de-  ^nd  a  good  plea  without  faying  that  he  is  uncore  prill  ^  for  hj 

fcndant  ^^  rcfufal  tlic   annuity  is  determined.    Br.  Tout  temps.   &c. 

ought  not  to         1  r»  •.  TT  J  TJ 

tender  the       ph  1 8.  CltC8  5  H.  5.    1.   and  I4  H.  ^.  32, 

arrears,  be- 

caufe  the  plaintiflT  ihall  have  debt  for  the  fame. 

Heath*t  4,  Dctlnue  of  a  writings  the  garnijhee  came  by  procefsj  and  /aid 

Max.  1 16.     ^j^  ^^  ^^^  delivered  to  the  defendant ^  upon  condition  tojiand  to  the  arhi^ 
S«  c/  trement  of  J,  N.  that  then  hefhall  re-^have  it,  and  that  J.  N.  awarded 

that  he  Jbould  pay  to  the  plaintiff  40/.  which  he  tendered,  and  the 
plaintiff  refufed  it,  and  did  not  offer  the  money  now  in  coort, 

nor  fay  that  he  is  uncore  prift,  &c.   and  yet  good  per  Cur. 

becaufe  the  money  is  not  now  in  demand ;  quod  nota.   Br.  Tout 

tempSi  &c.  pL  23.  cites  36  H.  6.  16. 
S.P.Heath*s       j.  Where  the  defendant  in  trefpaji  if  goods  makes  a  good  jufUfi-- 
Maf.  126.    cation,  he  fliall  not  fay  that  he  has  been  adways  ready,  and  yet  is, 
t'h.  4«  3.     to  deliver  them  to  the  plaintiff*,  notwithftanding  that  he  has  con- 

fefled  that  they  belong  to  the  plaintiff.    Br.  Tout  temps,  &c. 

pi,  29.  cites  7  £.  4.  3* 

6.  In  s(  quantum  n^tfrmt,  or  other  declarations,  it  is  ufual  to  plead 

uticore  w&  fpedaUy,  viz.  that  Hat  plaintiff  deferved  onlyfi  much, 

which  the  defenda^nt  was  always  readv  to  pay.    Sid.  365.  a  nota 

of  the  reporter's^  at  the  ^nd  of  the  ca(e  of  Ludlow  v.  Stac]r. 

See  {^).  (H)     Uncore  PrilL     Pleadable,  at  what  Time. 

I.    T\EBT upon  a  leafe  for  years  rendering  rent,  p/tyaile  onnuallf 

*^  at  D.  the  defendant  Jaid,  that  be  has  been  always  ready  t& 

pcQ,  and  yet  is,  and  tendered  the  tnoney  to  the  Court*    The  plaintiff 

pleaded  efioppeJ;    that  the  fheriW  returned  the  defendant  fummoned^ 

and  after  returned  him  attached,  and  after  returned  diflring.  nihil  g 

by  which  capias  ijfued  till  the  pluries,  when  he  catne  in  ward  ef  the 

fbtrijff^  e^nd  day  given  over*     At  which  day  he  made  default,  and 

difirefs  ijfued,  and  returned  that  he  had  nothing:  and  capias  iffued 

again,  returnable,  &c.  at  which  day  he  came  and  pleaded,  judgment^ 

if  againfi  this  record  he  fliall  fay  always  ready.     And  per  Hank. 

and  Hill,  the  return  of  the  fheriff'  is  no  eftoppel ;  but  Thim.  e 

contra,  &  adjornatur.     And  much  default  was  faid  to  be  in  the, 

defendant,  becaufe  he  appeared  and  had  day  over,  and  made  de^ 

fault,  and  after  came  again ;   fo  that  it  cannot  be  that  he  has 

been  always  ready,  &c.  And  per  Norton,  he  ought  to  plead  this 

-tender  at  D.  according  to  the  refervation.     Quxre  inde.     And 

fo^  per  Hill  and  Hank,  clearly,  he  Ihall  not  be  eftopped ;  for  it 

t  316  ]  may  be  that  he  was  never  fummoned,  attached,  or  difirained,  n^with^ 

Jianding  the  return.     But  Thirn.  contra,  and  that  if  it  be  fo,  he 

ftiall  have  adion  of  difceit  againft  the  flieriff'.     Br.  Tput  temps, 

&c.  ph  12.  cites  li  H.  4.  61. 

2.  It 


Colim  8nD  County  3x6 

2«  It  was  ruled,  that  after  imfarlanciin  debt  upon  an  obliga-  S.C.  For 
tion,  the  defendant  ihaU  be  admitted  to  plead  always  ready,  !^|*^^^* 
diough  13  Eliz*  in  Dtbr,  was  urged  to  the  contrary.    Win.  69*  lunbcpiead* 
Mich.  21  Jac.  C.  B.  Anon.  «» Jn  that 

Mod.  84  Mich.  13  W.  3.  Anon-  So  in  cafie  opoo  a  mmtmatut  for  to  1.  the  plaijittflr  likevrife  de* 
dared  upon  %  other  promiib  j  and  the  defendant,  after  an  imparlance,  pleads  uncore  prift.  Upon  de- 
murrer it  was  hdd  per  Cur.  that  wlicre  the  fum  and  day  are  certain,  the  defendant  may  ptead  uncova 
prift ;  bat  not  after  an  imparlance,  for  that  iktn  that  he  was  not  tout  tempt  prift.  Sid.  364.  pi.  la, 
Paieh.  fto  Car.  s.  B.R.    Lndham  T.  Stacy. 

For  more  of  ^OUt  temp0  ^Vllt  in  genera],  fee  Conbftfon,  2>e- 
tf  nUf ,  SDOtonr,  Cen&tt^  and  other  proper  titles. 


iZ)  XolDn  ano  County. 


1.  jfCCOUNT  vpon  receipt  in  Newcqfile  upon  Tyne,  brought 
-^  in  the  county. of  Northumberland,  the  clefendant  de- 
manded judgment  of  the  writ;  for  Newcaftle  is  a  count?  in  it<- 
felf(  and  becaufe  it*  was  made  a  county  after  the  tefte  of  the  writ^ 
therefore  the  writ  awarded  good.  fir.  Brief,  pi.  530.  cites 
2H.  4.  18. 

2.  Trefpafs ;  the  nvrit  was  put  T*  JD.  cf  Nortvich,  gentteman^ 
the  defendant  demanded  judgment  of  the  writ,  becaufe  Norwich 
extends  into  the  county  of  >(•  and  into  the  county  of  the  Viil  of 
N.  and  yet  the  writ  good  per  Cur.  But  if  it  was  againft  T.  D.  ' 
of  the  county  of  Devon,  or  of  Devon,  which  is  a  county,  and  not  t 
TiU,  4t  is  ill*  Contrary  of  this  which  is  a  viU  and  county* 
Br.  Brief,  pi.  23.  cites  27  H.  6.  4. 

3.  A  man  in  plea  of  land  in  the  county  of  Tort  recovered  land 
which  lay  in  Tork^  and  after,  before  execution^  the  vill  ^  Tori  was 
made  a  county^  by  which  he  fued  fcire  facias  to  the  iheriiF  of  the 
county  of  the  city  of  York,  and  not  to  the  (heriff  of  the  county 
of  York.     Br.  Variance,  pi.  8.  cites  28  H.^6.  i. 

4.  The  county  of  the  city  ofGhuceJler  extends  4  or  5  W\t%  further 
than  the  city.  Arg.  Cro.  £.  264.  Mich.  33  &  34  £Iiz.  in  the 
Sheriff  of  Gloucefter's  cafe. 

5.  King  R.  3.  made  the  city  of  Glouccftcr  a  county,  with  a  ^^Jj^ 
claufe  of  exemption  from  the  county  of  Gloucefter,  zx\A,frQm  the  power  ^g^  a  favinj 
of  the  officers  of  the  county  and  magiflrates^faving  to  the  king  andjhiS'forthe&e. 
hcjrs  liberty  for  their  ju/lices  of  ojftfe^  gaol- delivery  and  peace ^  ^^  Ilwntyto* 
heep  their  feffions  there.    And  upon  tl»c  rcfolution  of  all  the  juftices  hold  his 

at  SerjeantVinn,  this  was  a  p<jDd  faving,  and  that  thofcy^£^//«  county. 
their  fejfons  to  be  held  within  the   city,  may  hear  and  determine  ^'^j^g-p* 

offences 


St8 


Ccatie. 


low  and  mean  concernment.  To  which  he  pleaded  the  cuftom 
of  London,  that  a  man  who  had  ferved  an  .apprcnticeihip  to  one 
trade  might  exercife  any  other.  And  the  cuftom  was  fouDd 
againft  him,  and  judgment  given  againit  him  accordingly. 
Hard.  54.  pi.  i.  Pafch.  1656,  in  Scacc.  in  cafe  of  Hates  ▼.  Har- 
ding, cites  it  as  Mich.  14  Car.  B.  R.  Appletoft  v.  Sturton. 

1 1  •  A£iion  was  brought  for  ufing  the  trade  of  a  draper.  After 
Ycrdidl  for  the  plaimifiF,  it  was  moved  in  axreft  of  judgment, 
that  the  ftatute  does  not  name  the  trade.  But  it  was  aiSwercd 
by  the  other  fide,  that  the  trade  //  comprifed  in  the  meamng  of  the 
ftatute,  becaufe  it  %uas  a  trade  ufed  at  the  time  of  maiing  the  Jtatuttm 
Sty.  223.  Trin.  1650.  Naylor  v.  Afli. 

12.  Whether  the  art  oi  feap-making  be  within  the  5  EHz. 

cap.  4.  fee  Hard.  53.  Pafch.  1656.  in  the  Exchequer.     Hayes 

v.  Harding. 

t  319  1        '3*  Upon  an  indi£lment  on  the  ftatute  5  Eliz.  tiie  queftion  was, 

Thetndeof  if  a  talloW'chandler'vi'wviiin  it.   But  adjornatur.    2  Sid.  177,  178. 

)b^S^      Hill.  1659.  B.  R.  Stubington's  cafe. 

fwtnt  admitted  to  be  within  the  iUtute.    See  4  Le.  9.  pi.  39.  at  (C)    And  fee  (D)  the  Kirg  ▼• 

ColUer. 


Keb.411.         14.  In  an  a£tion  on  the  ftatute  5  Eliz.  for  ufing  the  trade  of  a 

Toraer  v.  iarber^  Twifden  J.  hefitated  at  firft  whether  it  be  a  trade  within 

4»rpi.M^.  *^^  ftatute  J  but  at  length  all  agreed  that  it  is-    Lev.  87.  Mich. 

Mich.  14  14  Car.  2.  B.  R.  Anon. 

Cir.2.B.R. 

feema  to  be  S.  C.  and  held  accordingly.  Vent.  ^a6.  Hill.  29  &  30  Car.  i.  B.  R.  in  theca(e|»f 

the  Kiifo  ▼•  Plomi,  At%*  it  wat  Taidy  that  in  14  Car.  a.  an  indlAment  was  for  ofing  the  trade  of  a 
barber,  bnt  no  judgment  given.  But  others  fa'td,  that  in  that  cafe  judgment  was  given  for  the  King. 
m  %  Lev.  Z06.  in  ihe  caifc  of  the  King  ¥.  Tlym,  S.  C.  Arg.  fold  this  point  was  adjudged,  and  that 
it  wss  agreed. 

Sid.  367.  pi.  4.  Trin.  20  Car.  s.  B.  R.  in  cafe  of  the  Ktno  ▼.  Cillbksi  it  was  faid,  perCur. 
to  be  commonly  held  that  the  law  is,  that  a  barber  is  within  the  ftatute.— *-L«v.  ^4.^.  S«  C.  theCouit 
iSudy  it  had  been  refolved  that  a  barber  is  a  trader  within  that  a£t. 

15.  The  ufing  the  trade  of  a  butcher  in  felling  meat,  was  con-> 
ceived  per  Cur.  not  to  be  within  the  ftatute  5  Eliz.  4*  2  Keb.  39  !• 
pi.  76.  Trin.  20  Car.  a.  B.  R.  the  King  v.  Jackfon. 

16.  The  Cotirt  iaid,  that  the  law  is  commonly  held  to  be,  that 
a  mercer  is  within  the  ftatute  of  5  Eliz.  Sid.  367.  pi.  4.  Trin* 
20  Car.  2.  B.  R.  in  the  cafe  of  the  King  v.  Cellers. 

27.  The  Court  faid,  that  it  had  been  refolved  that  a  layhr  i$ 
a  trader  within  the  ftatute  5  Eliz.  Lev.  243.  Trin.  20  (5ar,  2« 
B.  R.  xn  the  cafe  of  the  King  v.  Sellers. 

18.  Whether  TLjUk-weaver  is,  fee  2  Mod.  246.  Trin,  29  Car.  2^ 
Foreft  qui  tarn,  &c.  v.  Wire. 
^  Lev.  Z06,  jp.  P.  \vas  indidled  upon  the  ftatute  5  Eliz.  for  ufing  the  trade 
^^  B^R  ®^  ^  fruiterer^  not  being  apprentice  to  it  for  7  years.  Upon  de- 
iheKiNG  '  murrer  to  the  indi£lment  die  Court  was  divided  ^  two  judge$ 
».  PtTsa,  thought  it  was  a  miftcry  within  the  ftatute,  there  being  great  art 
IJiit^ir  ^^  chufing  the  timey  to  gather  and,preferve  their  fruit.  Tne  other 
^/ryittrerl  judgcs  fccmcd  of  Opinion  otherwiA  J  but  the  Court  took  time  to 
ftyv  '***V^  deliver  their  pofitive  opinions,-  &  Wjornatur.    Vent,  326.  Hill. 

29 


tcp  k  30  Car.  2.  B.  R.  and  tbid.  346,  Hill.  31  &  3a  Car.  2.  B.  R.  Jones  h«ia 

tfac  King  V.  Plume.  ftroiigly,dirt 

°  it  IS  HOC  a 

trade  within  the  ftatute.  ^  Rainsford  dubitante,  Wildc  abfente,  adjomatur.— 2  Salic.  61  x.  pi.  %,  ia 

caie  of  the  Kxmot.  Slaugmtsk,  Arg.  fays,  thatPalcb.  4  Jac.  2.  fuch  indi^ment  was  teverfed* 

Roll.  Rep.  10.  Pafcb.  11  Jac  B.  R.  in  the  cafe  of  the  Kxmg  v.  ToLxxk,  it  was  cited  by  Coke 

Cb.  J.  to  have  been  adjudged  and  affirmed  in  a  writ  of  erroTj  that  a  fifpm-mtnier  is  not  within  the  (hi. 

tute,  becaufc  it  requires  not  any  fkill  to  exercife  this  trade. S.  P.  cited  by  Coke  Ch.  J.   a  Bulft. 

189,  190.  to  have  been  adjudged  and  affirmed  in  error  j  for  the  ftatute  fpeaks  of  miftery  or  trades^  and 
thqrxefiiived  tfaeic  was  no  miikry  in  buying  of  pippioa. 

40,  In  the  cafe  of  the  King  v.  Plume,  Vent.  346.  Hill.  3 1  & 
3a  Car.  2.  B.  R.  it  was  faid  by  Scroggs  Ch.  J.  and  Dolben  J.  to 
have  been  lately  ruled^  that  a  coacb-maker  13  within  the  ^St  of 
5  Eliz. 

21.  Upon  demurrer  to  an  indi£lment,  the  fole  queftion  wa$y  iKeb.  6x0. 
whether  a  faleftnan  was  within  the  ftatute  of  5  Eliz.  becaufe  it  P*-47«  H«*l- 
feemed  to  be  a  new  trade.    But  refolyed  it  was  a  trade  then  ufed,  ,'  g J^^  ^ 
and  ib  within  the  ftatute.     Raym.,385.  Trin.  32Car.  a*  B.  R.  Kzmgt, 
the  Kine  v.  Bifhop.  ^'**"- 

^  *  WAY,  die 

Court  conceWed  it  no  trade  at  the  time  of  the  ftatute* 

22.  A ///i-wwlfr  was  rcfolvcd  within  the  ftatute.  Arg.  Show.  jMod.  Rep. 
241.  Mich.  2  W.  &  M.  in  cafe  of  Hobbs  qui  tarn,  &c.  v.  Young,  1/hJ^,^ 
cites  it  as  refolved  3  Jac.  2.  in  cafe  of  Mafon  v.  Nightingale.  v.  Youkg. 

S.  C.  cited 
by  the  jxame  of  ^forftyn  ▼.  Nightii^i^ 

23.  A  homer  is  an  ancient  trade  for  the.prefling  of  Korns.  Per    C  3^^  3 
Holt  Ch.  J.  Show.  242.  Mich.  2  W.  &  M.  in  the  cafe  of  Hobbs 

V.  Toung. 

24.  S«  was  indiOied  on  this  ftatute  for  ufing  the  trade  of  ^felu  i»Mod.3tt 
mongtr^  not  having  been  apprentice  for  7  years.     It  was  urged,  cordinalr 
that  it  is  a  buCnefs  which  requires  no  (kill.    Per  Holt  Ch.  J.    If  per  HoitCH 
in  the  indidlmeut  it  be  •  averred  to  be  a  trade  at  the  time  of  mak-  j[-— — ^ 
ing  the  ftatnte,  we  will  not  quafli  it ;  for  whether  it  was  a  trade  igfo^vrfrri 
or  po,  or  whether  (kill  is  required  or  not,  is  f  matter  of  fa£t  the  Co«it 
proper  for  the  inquiry  of  a  jury  \  and  there  are  many  trades  nvithin  f*J??  "* 
the  general  words  and  equity  of  this  aEly  be/ides  fitch  as  are  mentioned  within  the 
therein.    And  the  Court  would  not  quafli  the  indiftmei^t.    2  Salk.  ftatute.   • 
61 1.  pL  2.  HiU.  1 1  W.  3.  B.  R.  the  King  v.  Slaughter.  sdk^^^  u 

Harper, 
■f*  Sid.  «69.  pi.  21.  Trin.  17  Car*  2.  B.  R^  in  the  cafe  of  pLAXa  ▼.  Pctti t^  where  the  gueftion 
was  at  to  Cbe  trade  of  an  npholfter.  It  was  faid  and  agreed,  per  Cur.  that  though  it  be'  matter  of  fa  A. 
to  be  cried  by  a  jiiry»  whether  this  employment  was  ufed  at  the  time  of  making  the  ftatute,  or  whechrr 
the  defendant  had  yaSai  it,  and  to  the  proving  whereof  it  is  no  evidence  that  a  maid-fervant  fewed  a  bcd^ 
01  that  the  maid-lervant  of  a  tailor  fowed  the  pockets  3  yet  this  fad  being  found,  ihe  Court  are  judgct 
«bethcr  aft  uphdfter,  Jrc.  arc  trades  within  the  ftatute. 

25.  It  was  affirmed  by  Holt  Ch.  J.  that  the  trade  of  a  nvooU 
comber  is  within  the  ftatute,  though  the  contrary  has  been  adjudged 
4  Jac  2.  12  Mod.  312.  Mich.  11  W.  3.  in  cafe  of  the  King  v. 
Slaughter. 

26.  Exception  was  taken  to  a^  order  of  juftjces  for  difcharging 
an  apprentice,  becaufe  it  appdved  upon  tlie  ^nce  of  the  order, 
that  the  mafter  was  a  cgllar^mMer^  and  non  conltat  what  the  trade 

is9 


3^  Crane. 

i5,  nor  that  it  is  within  the  ftatute,  like  CoMFofer's  cAsir,  vrhcre 
otic  was  bound  to  a  mantua-mahry  when  there  was  no  fuch  trade 
within  the  ftatute,  nor  at  the  time  of  the  ftatute.  2  Salk.  490. 
ph  53.  Pafch.  13  W.  3.  B.  R.  in  Ditton's  case,  but  nothing  wa» 
anfwered  thereto. 

27.  Whether  zfeamjlrefs  be  or  not  within  the  ftatute*    Sec  (K) 

(I.  2. 

28.  Merchant  taylor  is  not  within  the  ftatute.     See  (K)  pi.  14. 

29.  It  was  moved  to  quafti  an  indi£tment  againft  a  woman  for 
uHng  the  trade  of  a  imUenery  not  having  ferved  an  apprenticeftitp. 
But  the  Court  refufed  to  quafti  it,  and  Holt  faid  it  ought  to  be 
tried  if  it  was  within  the  ftatute  or  not ;  for  it  did  not  appear 
to  the  Court  but  that  it  might  be  a  trade  at  the  time  of  making 
the  ftatute ;  and  all  trades  are  not  enumerated  in  the  ftatute,  but 
yet  they  may  be  within  the  meaning*  11  Mod.  63,  64.  pi.  5, 
Trin.  4  Ann.  in  B,  R.  Anon. 

30.  Whether  the  trade  of  a  barher-furgeon  is  within  the  ftatute, 
was  argued,  but  adjomatur.  11  Mod.  no,  Pafch.  1707.  6  Ann. 
B.  R.  the  Queen  v.  Standifli. 

31.  One  was  indicted  for  ufing  the  trade  of  2,  faker  contrary 
to  the  5  Eliz.  not  having  ferved  7  years  apprenticefliip.  An  ex- 
ception was  taken,  that  this  myftery  was  not  within  the  number 
of  thofe  mentioned  in  the  a£l,  and  confequently  not  punifhable 
by  that  ftatute.  But  it  was  anfwered,  that  this  a£t  had  provided 
a  very  proper  remedy  for  tlie  advancement  of  trade ;  and  there- 
fore was  not  to  be  confined  barely  to  thofe  myfteries  mentioned^ 
in  the  afl:  j  but  where  there  are  like  trades^  that  require  knowledge 
and  experience^  they  are  ivithin  the  intention  of  it,  atid  the  mjflerrei 
tnentiotied  in  the  aB  are  only  fet  down  for  examples.  Accordingly  the 
Court  over-ruled  this  exception.  Barnard.  Rep.  in  B.  R.  30. 
Mich.  I  Geo.  2.  1727.  the  King  v.  Lifter. 

32.  A  rope-nwher  \v2iS  thought  by  Page  and  Probyn  J.  not  to  be 
a  trade  within  the  ftatute  5  Eliz.  though  Page  J.  faid  it  might  be 
otherwife  of  a  cable-maker.  2  Barnard.  Rep.  in  B.  R.  225.  HilL 
6  Geo.  2.  the  King  v.  Langley. 

[  321  ]  (B)  What  is  an  tijing  a  Trade  withia  the  5  Eliz.  cap.  4. 

t  Rep.  129.  X.  'T'^HE  making  candles  for  a  man's  own  ufe,  era  fervant's. 
**if'^l'  *b'  making  them  for  the  private  ufe  of  his  mafter,  without 

Sename'of  making  any  fale  of  them,  is  not  ufing  the  trade  of  ztallow^hand-- 
tlie  Catfc  of  lery  fo  as  to  be  punifliable  within  the  intent  of  the  a£l  5  for  the 
LMido?  °^    ^^^  *^  ^^  wrong,  and  trade  is  in  tradendoj  which  is  to  deliver  over  \ 

per  Coke,  to  which  Fofter  and  Daniel  agreed.     2  Brownl.  289. 

Mich.  7  Jac.  C.  B.  Waggoner  v.  Fifli. 
Show.  141.  2.  Debt  on  the  ftatute  5  Eliz.  for  ufing  the  trade  of  a  doth^-worttr^ 
^M '  s  ^  ^^^  ^^^S  hrought  up  apprentice ;  the  jury  found  that  the  defend* 
wgoed.  And  ai^t  was  a  Turhifb  merchant y  and  exported  woollen  cloths  thither  \  and 
ibid.  266.  that  he  employed  clothiers y  who  had  ^ved  apprenticefbips  to  work  thi 
ft  &ii  id-  *  cloaths  in  his  own  houfe  at  his  own  war ge^  and  with  his  own  mate^ 

4  rialsi 


^taD^^  321 

riaUy  which  h^  fent  into  Turkey  as  merchandize ;  but  that  the  joagcd « 
defendant  never  ferved  an  apprenticeOitp.    Per  Cur.  the  defend-  "^"«  ^^ . 
ant  is  the  trader,  bccaufe  he  employs  the  reft,  who  work  but  as  Se^mL" 
his  fervants,  and  the  lofs  and  gain  is  to  be  his :  that  this  is  a  trad-  by  3  Juft. 
ing  within  the  ftatute,  bccaufe  the  cloth  is  not  confiiMd  to  be  *°"*'*  ^^• 
ufcd  in  his  family,  but  to  be  vended  by  way  of  commerce,  cirth.  i6au 
2  Salk.  610.  pL  I.  Trin.  3  W.  &  M.  B.  R.  Hobos  qui  tarn,  &c«  s.  c.  ac- 

V.  Young.  cordiogly.— 

°  Comb*  179. 

9.  C.  accordingly.  ■  3  Mod.  3x3.  S.  C.  accordingly.             S»  C.  cited  as  adjudged  to  be  an  iiiuc 

the  tnde.    Skin.  4x8.  Arg.  Parch.-  6  W.  ft  M.  in  B.  R,  in  cafe  of  the  King  v.  Biiggt* 

3,  If  a  man  ufe  to  trade  14  days  in  one  month,  and  then  ceafes 
and  ufes  again  14  days  in  the  next  month ,  he  is"  not  puuifiiable  by 
the  ftatutc.  I  a  Mod.  642.  HilL  13  W.  3.  B,  R.  Stretchpoint  v. 
Savage* 


(C)     Servrct.     What  is  a  StrActfuffictent. 

■ 

I.  I N  an  information  upon  the  ftatute  of  5  Eliz»  cap.  4.  againfl:  one 
^  for  exercifing  the  trade  of  a  chandler,  not  having  been  an  ap« 
prentice  to  the  fame  by  tlie  fpace  of  7  years^  it  was  holden  bj^ 
the  juftices,  that  forafmuch  as  he  had  been  apprentice  to  a  taylorfqr 
7  yearsj  which  is  one  of  the  trades  mentioned  in  the  (aid  ftatute^ 
that  the  penalty  thereof  did  not  extend  to  him :  but  judgment  was 
given  againft  the  informer  j  for  it  was  holden  clearly  upon  the 
faid  ftatute,  that  if  one  has  been  an  apprentice  for  7  years  at  anj 
trade  mentioned  within  the  faid  Jlatute,  he  may  exercife  any  trade  named 
in  the  faid Jiatute,  although  he  has  not  been  an  apprentice  to  it« 
4.Le.  9.  pi.  39.  Mich.  33  Eliz.  in  the  Exchequer,  Anon. 

2.  Moor  was  .indi£led  at  Hicks's-hall  upon  5  Eliz.  cap.  4.  for 
vfing  the  trade  of  a  weaver,  not  having  ferved  as  an  apprentice 
7  years  ;  the  evidence  was,  he  ferved  6  as  an  apprentice,  and  had 

Jlnce  as  journeyman  in  the  fame  trade  nvorled  above  that  time ;  and  • 

by  all  the  juttices,  the  ferving  7  years  is  fufficient  either  vjray; 
and  the  defendant  was  found  not  guilty ;  and  fo  by  Thompfon 
for  the  defendant,  it  was  refolved  by  Hale  Ch.  Juftice  at  the  nifi 
prius  at  Weftm.  for  Middlefex,  in  the  canfe  of  the  Mamme 
But  Offly  faid  that  15  Car.  2.  in  Forth's  case,  at  the  Guildhall, 
it  was  held  by  Hale  Ch.  J.  as  party  per  pale,  and  no  fufHcient 
fervice;  which  was  agreed  if  the  fervice  were  not  in  the  fame    C  3^2  3 
trade.     3  Keb.  400.  ph  106.  Mich.  26  Car.  2.  B.  R.  the  King  v.  ' 
Moor  and  Dibloe. 

3.  If  a  man  takes  one  to  live  ivith  him  in  the  exercife  of  the  trade  ^pon  in- 
fir  7  years,  t\m  is  a  fufiicient  qualification,  tliough  the  party  is  Jifft/^^f^^J^ 
never  boun<f^an  apprentice ;  and  he  (hall  ha^e  equal  privileges  5  Eiis.  we 
with  one  bound  j  per  Cur.    1 2  Mod.  46.  Mich.  5  W.  &  M.  Mat  *^^^ »«  e^»- 
tcr.  Warden,  and  Company  of  Cutlers  in  Highamihirc  v.  Bulkin.  fou^n^*. 

tke  tfade  for  7  yean  to  be  fufficient  without  any  bindings  thi$  being  a  hard  law,    x  Salk.  613.  pi.  74 
Pafcb.  5  Ann.  B.  R.     The  Queen  v.  Maddox.  / 

But  where  one  was  indl6lcd  for  ufing  tb^ade  of  a  grocer,  and  he  offered  to  give  evidence  of  his  haT- 
IngixerdJedtbU  tfdi far  1  ytar%,  ts  bci n|  matter  tantamount  to  his  having  ferved  an  apprenticeibip  fetf 
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that  tliney  Cb.  J.  Eyict  4ii  illow,  tiitt  tlie  eafct  hid  gone  To  ftf  as  to  tltow  t  wifeVlitinf  m  ^  ftof 
with  her  IraAoiid  for  7  yean  to  be  equivalent  to  en  apfirendcefliipy  bttt  thought  the  prcicnt  cafe  not 
Ihong  eooogh  to  comply  with  the  meaniiig  of  the  ftanite.  Accordingly  the  evidence  wat  difdiowcd* 
Bitnvd.  Rep.  in  B.  R«  367.  Tvio.  3  Oco*  *•    The  Kin^  t.  Morricc* 

4*  One  irother  Hving  nvith  another  at  tbc  trade  of  a  tatlowckand* 
krfor  7  years^  may  fet  up  the  trade»  though  there  be  no  inden- 
ture; and  he  is  a  good  apprentice  within  the  ftatate  of  cEliz. 
Per  Eyres  J*.  Comb.  254^  255.  Pafch.  6  W.  &M.  in  B^R*  the 
King  ▼•  Coller* 
A  man  that       5,  H*  Jerved  7  yars  as  an  apprentice  heyoni  fea^  hut  ftuu  nai 
hAijtrwdam  i^„j^  ^{^  \^  fufficicnt  to  cxcufe  htm  from  the  penalty  of  5  £liz» 
^%^    Per  Hok  Ch.  J.  at  Surrey  af&fes.    Salk.  67.  pi.  5.  lo.  Will.  3* 

>rf,  is  there-   FrOth^S  Cafc. 
hy  qualified 
mufe  a.  trade  in  Engfand.    i  Salk.  67.  Pafch.  11  W.  3.  B.  R.    King  v.  Fox. 

So  it  waa  reibived  o^irfr,  by  the  Coart  upon  the  5th  of  £li«.  that  firvmg  5  yesrt  to  a  Cnde  w/  ff 
BtigfartJ  mid  %  h  Enghnd  was  enough,  and  Mi&tA  the  ftatuCe.  But  there  naull  be  a  fernce  of  a  Aril 
fSme  either  in  £jr;/«iii/  or  out  of  E»iUnd\  therefore  ferring  5  yean  in  a  country  where  by  the  law  of 
the  country  mote  is  not  required,  will  not  qualify  a  man  to  lUc  the  trade  is  EmgUMd*  10  Mod.  70* 
Mkh.  fto  Ana.  B.  R.    The  Queen  v.  Morgan. 

tf.  A  wife  living  nmtb  her  hujband  7  years ^  may  after  his  death 
continue  the  trade  \  for  the  a£l  does  not  require  a  man  or  woman 
tD  be  an  afhial  apprentice  j  but  the  words  are  tanfuam  an  apprtn^ 
tice*     to  Mod.  70.  Midi.  10  Ann.  B.  R.  the  Queen  ▼•  Morgan. 

7.  If  a  man  lives  with  another  that  ufes  a  trade^  which  other  is 
sot  qualified  for  nfmg  it,  7  years^  he  may  fet  up  the  trade  as  well 
as  if  he  had  lived  with  one  never  fo  well  qualified.  lo  Mod.  70* 
the  Queen  v.  Morgan. 


(D)  Service.  In  what  Cafes  a  Man  may  tt/c  a  Trade 

without  Service^  &c. 

Bvtrxi^br.  1.  ^Eliz.caf.4.  'pNACTS,  That,  it  Jhall  net  be  lawful  to  any 
Vimded*  /•  3 '•  ferfon  to  ufe  any  occupationy  now  tfed ^oithin 

Jo/dms  to  aft  England  or  Wales,  except  he  Jhall  have  been  brought  up  therein  7  years 
Jncb  tradn  0f  an  apprentice,  nor  to  fet  any  perfon  on  work  in  fuch  occupation^ 
%>t^^katff  wr<^/  he  Jhall  have  been  apprentice,  or  having  ferved  as  an  appren^ 
towt  preset  tice  will  become  a  journeyman ;  upon  pain  of  c^os.for  every  months 

^itbm  the 

avntki  tvleri  tb^  tfpv  h^m.  At  ctmmM  law  no  ntan  was  reftrained  from  working  at  any  lawfal 

trade,  or  uCng  ac  many  am  and  myfterieft  as  he  {lieafed.  11  Rep.  54.  Mich.  la  Jac«  in  the  Taylors  of 
Ipfwich^t  care.<^Show.  266.  Hobbs  t.  Young.  S.  P. — Per  Tinel  J.  Cart.  iiS.  cites  Hob.  in. 
but  fays  a  ctipcm  may  reftnun,  and  cites  43  E.  3.  5z.— Per  Bridgman  Ch.  J.  ibid.  t»o« 

[  323  3  2.  In  an  information  againfl:  T.  for  uGng  a  trade  difierest 
Upon  an  ftotn  that  to  which  he  had  ferved  an  apprenticeflifp^  he  pleaded 
IJuieton^'  a  cuftom  in  London,  that  every  citizen  and  freeman  of  London 
ricwdtr  If  may  reli$9qut/b  his  trade  wherein  he  has  been  an  apprentice  for  the 
Londit,  ler-  f^aee  of  7  years  and  exercifS  anffher  trade  \  and  the  queftton  was» 
»wf?Zt^  if  this  be  warrantable  by  the  rulea,of  law  or  no,  infomuch  that. 
tbirevfoint  beforc  tlic  ftatute  of  5  kliz.  4.  vVch  rdlr^lns  it,  it  vras  towfol 
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I 


for  every  man  to  ufc  what  trade  he  would,  although'  he  had  not  aayfmebcuf- 
been  apprentice  by  the  fpace  of  7  years;    and  then   it   being  ^••scn*- 
the  common  law  of  the  realm,*  that  a  man  might  ufe  any  trade  Sjj^  thatf^# 
although  he  had  not  been  an  apprentice  for  7  years,  it  may  not  eujkmis  nt 
be  alleged  by  way  of  cuftom  in  London,  but  it  ought  to  hare  been  '^'^  «*' 
fhewed  as  the  cuftom  of  the  realm;  for  that  which  is  the  common  ^sanlpT 
law  of  the  realm,  is  the  cuftom  of  the  realm.     It  was  anfvvcred  frtntke  in 
and  agreed,  that  as  this  cuftom  was  alleged  in  this  information,  '^*'^^<'' »/ 
the  allegation  of  it  was  warrantable  in  the  law,  and  it  may  well  fJIrr^  &c/ 
be   faid  to  be  a  cuftom  before  the  ftatute  of  5  £li2.  for  firft,  being  a  free- 
the  cuHom  is  reftrained  ta  a  citizen  and  freeman  of  London y  fo  as  ^^^'^^^^' 
h^that  is  not  a  citizen  and  freeman  may  not  enjoy  the  benefit  lou/tVncVf 
or  this  cuftom;   and  it  being  reftriftive  of  the  common  law,  fnayuj.ffy 
which  gives  power  unto  all,*  as  well  freemen  as  citizens  to  exer-  ^^^Jj  «^'?«-»/ 
cife  what  trade  they  will,  ftands  well  in  cuftom,  and  may  well  be  one  cf  a 
alleged  by  way  of  cuftom.     2.  This  is  alleged  to  be  the  cuftom  '*'^'-'*  f^^' 
of  London,  and  fo  is  tied  to  a  particular  place ;  and  howfoever  it  '^f"ifi^^ 
maybe  the  common  law  of  the  realm  in  other  places,  yet  in  Lon-  inay  exerdfi 
don,  which  is  for  the  moft  part  governed  by  their  particular  cuf-  '"^'^^f  ^^/^ 
torn,  it  may  well  be  faid  a  cuftom ;  and  fo  the  plea  in  bar  good  attdfjilfajr, 
enough   as  to  this  exception,      Calth.  Rep.  15,  16,  17.    Hill.  ButthUh* 
12  Jac-  B.  R.  Allen  v.  ToUcy.  didiiotmea. 

"  '  tion  in  his 

critificace,  but  generaily  that  there  is  nofuch  coftom  as  is  pleaded.     Cro.  C.  361.  pi.  i.  Pafch.  10  Car. 

B.  R.     The  King  v.  Bagibaw. S.  P.  certified  accordingly  by  the  recorder,  with  the  difference  of 

mamiaJ  trades  and  trades  of  buying  and  telling,  as  mercer,  grocer,  &c.  Cro.  C.  5 16.  Mich.  14  Car* 
B*  R.  in  caftf  of  Appleton  v.  Siougton.— —  See  (H)pl.  i. 

3.  Indiffmeiit  for  ujing  tlie  trade  of  a  woollen-draper  at  F.  ift  Saund.  311. 
Suffolk,  not  having  been  apprentice  to  that  trade  for  7  years  ;  the  de-  ^"  ^*  ^"*^ 
kndznt  pleaded  the  patent  of  H,  3.  to  London y  that  every  citizen y  &c.  SuctS* 
hextTih^r  Jbould  freely  trade  tarn  per  mare  quam  per  terram,  and  charter  did 
faid  that  he  was  a  freeman  of  Loudon,  and  fo  juftified  and  traver-  "^^  "''"'t 
fed  his  ufing  it  alitcr  vcl  alio  moda.     Upon  a  demurrer,  the  pthw^ber-^ 
Court  held  the  traverfe  and  alfo  the  plea  ill,  becaufe  the  patent  ty»  bato»/^ 
cannot  be  pleaded  in  bar  of  the  ftatute  5  and  though  the  cuftoms  '*'''  ^^'^w'- 
of  London  are  confirmed  by  parliament,  yet  this  ftatute  intends  /,.!««'"  ^ 
to  include  all  but  their  cuftom  concerning  taking  apprentices,  and  i^nAonmt;^ 
not   their   cuftoms   in   general.     And  judgment  for   the  king,  ^^jj'y'^^j-r    ' 
Sid-  427,  Mich.  2[  Car.  2.  B.  R.  the  King  v.  Kilderiy.  Zndr'fidt 

where  they 
toil/,  notmifithjidnding  feme  cities  aud  boroughs  clam  a  liberty  of  excluding  foreigners  froth  felling  and  buy- 
in;  fnsrchaiidfe;^  within  fuch  city  or  borough,  as  appears  Cro.  Etiz.  no.  ^^^i,  Dy.  279.  b.  Co.  8,  128. 
ana  diac  thai  v/ai  the  folc  inccr.c  of  the  charter,  as  by  the  words  iheieof  it  fuUy  appears,  wheiefore  it 
W4S  GoncluUeJ  t^ac  the  plea  was  ill,  and  of  fuch  opi'ii.m  were  the  whole  Court.  And  judgment  was 
gi^n  pro  re^e  niii,  &c.  and  it  wai  not  moved  a/(cf>y#rds  ex  parte  defendentis. 

4.  5  Eliz.  is  a  negative  ftatute,  and  no  one  {ha}l  exercife  a  Show.  %55. 
trade   againft  it  unlefs  by  virtue  of  a  v^ftom,  as  the  widows  of  ^^^^^^J' 
tradeftrsen  who  by  cujhm  carry  on  the  trades  of  their  huibands,  s.  c! 
wliich  the  Court  held  not  within  the  ftatute.    2  Salk.  610.  pi.  i. 
Trin.  3  W.  &  M.  B.  R.  Hobbs  v.  Young. 


Vol.  XX.  K 


13  b 


334  Cv^e* 

(E)  In  what  Cafes  a  Man  mzj  ufe  fever al  Trades. 

And  what  Trades. 

I.  AN  information  was  brought  upon  5  EI12.  cap.  4.  (for 
"^  ufing  the  trade  of  a  dyer^  whereof  he  had  not  been  an 
^apprentice)  at  the  quarter-feffion  in  Southwark,  and  was  remor^d 
by  certiorari  and  traverfe  taken ;  and  upon  the  evidence  it  ap- 
peared, that  the  AtknAznt  v/tlstl  felt-maker ;  and  that  the  felt- 
makers  for  the  fpace  of  60  years  lad  pad  have  ufed  to  die  felts ; 
and  many  haberdaihers  depofed,  that  the  colour  dyed  by  them 
was  better  than  that  which  was  coloured  by  the  common  dyers. 
And  it  was  adjudged  by  the  Court,  that  that  is. part  of  their  trade 
of  felt-maker.  And  the  jury  found  accordingly  for  the  defend- 
ant. Noy,  133.  Hunter  V.  Moone. 
•  CoroB.  2.  He  that  ufes  one  trade  cannot  ufe  the  trade  of  another  for  &r 

'79-^s.c.  ^^^^  the  fame  commodity  ufed  in  his  own  trade  ;  as  a  *  coach-maker 
Ctrth.  163.  cannot  make  the  wheels  of  his  own  coaches;  z  nuheelwright  casL" 
S.  C.  and  not  ufe  the  trade  of  a  fmith.  Per  Holt  Oi.  J.  Show.  267.  TriB. 
fc;kJp  "^     3  W.  3.  B.  R.  Hobbs  V.  Young. 

workmen  to  curry  his  own  leather,  this  is  againft  the  ilatute,  becaofe  it  is  he  only  who  receires  'all  the 
profits  of  the  feveral  trades,  and  the  wheelright  and  the  currier  are  but  hit  fervaota. 

Show.  24a.        3.  A  comb-maker  prejfes  and  fmooths  horns  for  his  orvn  ufe  in  his 

HUcr'T  ^^^^i  ^^^^  ^^^  ^'^^^  ^*  ^^^  affifes   to  be  within   the   ftatute 

in^cafe  of  S  Eliz.  and  the  counfel  were  well  fatisfied  with  the  judgment* 

Hobbs  V.  Cited  by  Holt  Ch.  J.  Comb.  180.  Trin.  3  W.  and  M.  in  B.  R. 

s^'pl'd^d  in  the  cafe  of  Hobbs  V.  Young. 

by  Holt  Ch.  J.  as  adjudged,  hecatife  it  was  a  diftin£l  trade,  ii  Mod.  190.  7  Annae,  6.  R.  in  ca(e 
of  the  Queen  v.  Prew. 

■ 

4.  A  man  is  a  mercer  and  ht  fells  hatSy  and  the  party  is  afpren^ 
tice  to  him  as  mercer^  he  may  ufe  the  trade  of  a  hatter  (in  the 
petty  towns  it  is  ufual)  becaufe  he  ferved  him  who  did  fo. 
Show.  242.  Arg.  in  cafe  of  Hobbs  v.  Young  cites  it  as  a  Shrewf- 
bury  cafe  of  Rotherara  v.  Morris. 

5.  A  ferge-maker  cannot  ufe  the  trade  of  a  dyer  to  dye  his  own 
ferges.  11  Mod.  189,  190.  pL  4.  Mich.  7  Ann.  B.  R.  the  Qoeen 
V.  Prew. 

(F)  In  what  Cafes  Securities  given  in  Re/iri8ion  of 

Trade  arc  good. 

1.  28  -ff.  8.  TVTO  mqflerj  wardens^  iifc.  fhall  caufe  any  apprentice 
cap,  ^,  '^^  or  journi*jmen^  by  oath  or  bond,  or  otherivtjfe,  that 
be  after  his  term  expired  fhall  not  fet  up  nor  keep  anyfhop,  hou/e^  or 
cellar,  nor  occupy  as  a  freeman  without  licence  of  the  mafler,  warderu^ 
(sfc,  nor  take  of  any  fuch  apprentice  or  journeyman,  nor  any  other 
occupying  for  ihemfelvesy  nor  of  imy  other  perfons  for  them  after  their 
years  expired,  any  money  or  otherwingsfor  their  freedom  or  occupatism 

otker^ 
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9thtrwjfe  than  is  appointed  in  the  a5l  22  Hen.  S.  cap,  4.  upon  pain 
to  forfeit  20  L  the  one  half  to  the  king^  ^c.  and  the  ether  half  to 
the  party  that  ivill  fue^  £5*t  • 

2.  N.  bound  himfelf  apprentice  to  a  mercer  at  Nottingham,  and 
after  the  mailer  took  bond  vi  him  not  to  exercife  Jns  crhft  in  4  years 

in  Nottingham.     In  debt  upon   the  bond,   it  was  held   that  the     [325] 
aclion  is.  not  maintainable.     Mo    115.  pi.  259.  Pafch*  20  Eiiz» 
Anon. 

3.  A  bond  conditioned  that  the  obligor  (hould  not  exercife  the  1  Le.  110. 
trade  of  a  hlackfmith  in  South- Mi  ms  in  Surry  ^  was  held  \oid  by  all  ?!"«  ^?'  j" 
the  juitices ;  becaufe  the  condition  is  againft  the  necefTity  of  the  tut  s.  C. 
commonwealth  in  fome  place  within  the  realm.  Mo.  342.  pi.  "^79.  that  the 
Mich.  20  Eliz.  Anon.  "        »^°?f  ^" 

•^  void  and 

againft  law.  3  Le.  217.   pi.  zCS.   Mich.    30  EHz.  S.  C.   in  the  fame  words.— But  as  was  ob- 

ferved  by  Sir  Bartholomew  Shower  in  bis  argument  in  the  Cdfe  of  the  Taylors  of  Exeter  v.  Clatkcy 
2  Show.  357*  this  was  an  extra-judicial  opinion. 

4.  In  debt  upon  a  bond  of  30  1.  the  condition  was,  that  if  R.  B.  Cro.E.Srs. 
ion  to  the  defendant ,  did  ufe  the  /r^i^.?  ^/'haberdaflier,  as  journeyman^  pi.  8.  Cot  e- 

fervanty  or  apprentice^  or  as  a  mafler^  within  the  county  of  Kent,  BaciTeler 
within  the  cities  of  Canterbury  and   Rochcft^r,   within  4  years  s.  C.  and 
after  iht,  date,  that  then^  if  he  pay  20 1.  upon  requcft,  die  obliga-  thattopro- 
tion  to  be  void.     And  all  the  jullices  agreed,  that  the  condition  ftl^n^iVytt 
was  againft  law,  and  then  all  is  void  ;  for  it  is  againft  the  liberty  any  time,  or 
of  a  frce-iiian,  and  againft  the  ftatute  of  magna  charta,  cap.  20.  and  ?*  *"y  p!*^*» 
is  againft    the   commonwealth,  and  cited    2  H.  5.  &  5.     And  Jawf^Foraa 
Anderfon  laid,  that  he  might  as  well  bind  himfelf  that  he  would  well  as  he 
not  go  to  church.     And  judgment  was  given  againft  the  plain-  f?"^  rcftrala 
tiff-     Ow.  143.  Mich.  43  &  44  Eii^.  Claygate  v.  Batchelor.  time,  or  at 

one  place, 
he  may  reftrain  him  for  longer  times  and  more  places,  ^hich  Is  .tgainft  the  benefit  of  the  common- 
wealth 'y  and  though  the  prohibition  be  nor  abfolure  not  to  exCicife  the  trade,  but  that  if  he  exerciir  Lt 
he  ikall  pay  aol.  and  fo  was  faid  to  dilfer  from  the  cafe  of  2  H.  5.  5.  b.  yet  the  Court  faid  it  was  all 
onej  for  be  ought  not  to  be  abridged  of  his  a^d.*  and  living.  S.  C.  cited  Noy^  98.  in  cafe  of 
Jelliet  v.  Broade,  by  ihc  nams  of  Leggate  v.  Batchelour.— S.  C.  cited  AH.  67.  Trin. 
^4  Car.  B.  R.  in  cafe  of  I'&ucnell  v.  Gosce,  and  agreed  by  Roll  Ch.  J.  for  law  ;  but  faid,  that 
if  there  were  a  confideration  iot  the  leftraint,  as  the  taking  off  braided  ware,  fuch  uond  or  promife  is 
good^  and  fo  it  was  adjudged  in  Frowakd's  case,  upon  a  writ  of  error  out  of  Bridgenorth.  fiut  a 
rcftraint  goieral  throughout  England  is  void,  noiwithftanding  a  confideration. 

5,  The  defendant,  in  confideration  of  fo  much  by  him  paid  to  S.  C.  cited 

the  ^'^\nX\?ij  promifed  not  to  exercife  the  trade  of  a  joiner  in-afhcpy  7^0*^1^^* 

parcel  of  a  houfe  to.  him  demifed  for  11  yearsy  durante  termino  pradiHo,  Wms.'sRep. 

All  the  Court  agreed  clearly,  that  as  this  cafe  here  is,  for  a  time  '86.  in  cafe 

certain,   and  in  a  place  certain,  a  man  may  be  well  bound  and  ®^^'^- 

reftrained  from  ufing  of  his  trade;  and  fo,  by  the  whole  Court,  RETNOLOf, 

here  is  a  good  breach  of  promife  afiigned,  which  well  intirles  the  ^^^^  ^^^^ 

plaintiff* to  his  adion,  and  that  the  declaration  is  good.     And  fo,  f"a^*sm"jg 

•by  the  rule  of  the  Court,  judgment  was  given,  and  fo  entered  upon  a  good 

'for  the  plaintiff.     2  Bulft.  136.  Mich.  11  Jac.  Rogers  v.  Parry,  and  adequate 

tion,  lb  Es  to  make  it  a  proper  and  ufeful  contra£V,  it  is  good.  Though  he  fa'.d,  thit  cafe  is  wrong 
Rpurted,  u-appeErs  by  the  roll,  which  he  had  can^d  to  be  fearched;  fur  it  is  B.  R.  Trin^  ii  Jac.  r. 
Roc  213.  And  faid,  that  the  refolutionjf  the  judges  was  nor  grounded  upon  its  being  a  parcicniar 
icftnint,  but  upon  its  being  a  particular  relftnr  with  a  confideration  ;  and  the  flrefs  Les  on  the  MPorJs, 
U  tfac  cale  U  bcie  \  though  a&  the)  fiiu&d  inmic  book  chej[  do  not  IJBCxu  laaUiiaL 

Bb  3  6.  T. 
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Palm- 17«.        6»  T.  in  confideration  of  lo  s.  promlfed  to  pay  B,    looL  if  be 

Uc%  'r  ^^^"^fforward   lept   any   draper^  s  Jbop   in   Nnvgcte-marhet ;    and 

s.  C.  that*  adjudged  good,  and  the  plaintiff  recovered.     Cro.  J.  597.  pi.  19. 

the  plaintiff  in  cifc  of  Broad  V.  ToLLYFE,  cites  Pafch.    18  Jac.   Bragg  v. 

had  bought  Tanner. 

as  much 

goods  of  the  defendant  as  came  to  500 1,  in  confideration  whereof  the  defendant  made  the  promiie  j  and 
^  refolved  that  the  aflumpfit  was  good,  and  jodgment  for  the  plaintiff.  , 

*  C  3.26  ]  7.  In  alTumpfit  plaintifF  declared,  that  the  defendant  was  a  mer^ 
Thii  judg-  cerj  and  kept  a  (hop  in  N.  and  bad  his  Jbop  furnijbed  %uith  oUfuUied 
ment  was  tyjaresy  and  the  plaintiff  had  a  fliop  there  furniflied  with  new  ind 
affirmed  in  frcfli  wares ;  and  in  conjtderation  the  plaintiff  would  buy  his  wares, 
the  Exche-  and  pay  for  themfuch  *  prices  as  he  paid  when  hefirfl  bought  ihem^  the 
h"^M'*?'  ^^^^^^^^^  promtfed  he  would  no  longer  keep  anyfljop  at  N,  and  al- 
ipjac.ibid.  Icged  he  bought  the  defendant's  wares,  and  paid  300 1.  for  them, 

597. the  price  the  defendant  bought  them  at,  whereas  the  wares  were 

I***  S^c  ^'  ^^^^  "^^  worth  100 1.  and  yet  the  deferulaut,  contrary  to  his  pro- 
cordingiyj  *  niifc,  kept  his  (hop  there,  and  furniflied  it  with  new  wares,  fcc. 
and  lay?  it  to  thc  plaintiff's  damage  500 1.  On  a  vcrdidi  for  the  plaintiff 
b"a?Uhe**^  it  was  faid,  that  this  promife  being  to  reftrain  trade,  was  againft 
Juftices,  ex.  l^w ;  but  all,  except  Houghton  J.  held  the  affumpfit  good ;  for 
ccptTan-  ^tliat  it  is  voluntary,  and  a  man  upon  a  valuable  confideration 
faldnot^e    may  reftrain  himfelf  from  ufing  his  trade  in  fuch  a  particular 

agatnft  it place  \  and  it  is  ufual  in  London  for  one  to  let  his  (hop  and 

a  Roll.  Rep.  wares  to  his  fervaiit  when  out  of  his  apprenticelbip ;  as  alfo  to 
L*!!  V. '^'  covenant  not  to  ufe  that  trade  in  fuch  a  {hop  or  ftreet;  fo,  for 
Broad,  3  valuable  confideiatiou,  and  voluntarily,  one  may  agree  that  he 
S.  c.  but  will  not  ufe  his  trade  ;  for  volenti  non  fit  injuria.  Cro.  J.  595. 
w^fiT/'in    PJ-  ^9-  ^'^ich.  18  Jac.  B.  R.  Broad  v.  Jolly fe. 

C.  B.  and  the  judgment  there  affirmed  in  B.  R.  by  Mountagbc  Ch.  J.  Dodcridge,  and  Chamber- 
laine  J.  but  Haughion  coniia.i— — —  M4r. '77.  pi.  iii.  Trin.  16  Car.  C.  B.  S.  P.  cited  by  Liulecoa 
Ch.  J.  to  have  been  adjudged  in  B.  K.  which  feems  to  mean  this  cafe ;  but  that  if  one  be  toMtid  that  he 

*Myi  net  ffehii  traJtf  it  is  no  good  bond Noy,  9S.  Jci.liet  v.  Broads,  S.  C.  refoltcd,  that 

the  a^ion  well  lies;  fur  it  was  a  voluntary  promife  for  a  good  conlideration,  anJ  is  reftraioed  to  a  place ; 
otherwife  had  it  been  a  general  reftraint,  or  upon  a  co-adllun»  or  v^ithout  confideration. 

8.  In  debt  againft  a  furety  in  a  bond  to  perform  covenantSy  one 
of  which  was  not  to  fet  up  a  trade  in  Cicefer,  To  which  the  de- 
fendant demurred,  bccaufe  void,  being  encouragement  of  idlenefs; 
and  the  defendant*s  being  a  furety  does  not  alter  the  cafe. 
Windham  f^iid,  that  an  apprentice  might  be  bound  on  this  con* 
t  See  pi  12.  dition,  as  Hall  v.  Haws,  9  Car.  1.  when  the  \  original  taking 
and  inJlruHion  is  on  thefe  terms.  But  he  doubted  this  cafe ;  for 
he  faid,  to  oblige  a  lawver  not  to  give  counfel  to  any  man  in 
Salift^ury  was  held  void  uy  Jones  -,  and  the  Court  inclined  it  was 
void  here ;  but  adjornatur.  2  Keb.  377.  pi.  35.  Trin,  ao  Car.  2. 
B.  R.  Ferby  v.  Arrowfrtiyth. 
Sty.  III.  9-  A.  in  confideration  diat  5.  would  marry  her  daughter^  pro' 

Pkagnkl  mifedy  inter  alia^  to  ajjign  over  heirfbop  in  Bqfingfiok$  to  £.  and  that 
S  c  **  a'd  J^^  tvould  not  ufe  her  trade  in  Bafingjloke  any  longer.  Upon  an 
judgment  a£tion  brought,  the  plaintiff  had  a  verdidt  and  judgment  in  C.  B. 
affirmed —  and  now  that  judgment  was  affirmed  in  B..  R.  AIIcDj  67. 
?  ui.l^a.  Trin.  24  Car.  2.  B.  R.  Prugncll  r.  Goffe. 

243.  ia  cafe  of  Clerk  v.  the  Taylors  of  Exeter. 

xo.  Debt 


ic.  Debt  on  a  hf:d  conditioned  not  to  ufe  the  trade  of  a  tajlor  2Show.345« 
in  ExettTj  the  defendant  pleaded  that  he  was  an  expert  taylor,  ^'?^'  g 
and  Ikilful  in  that  art;  and  that  the  plaintiff,  pretending  that  no  Cjir!x.B.R. 
one,  who  was  not  a  member  of  .the  company  of  taylors  there,  theTxy- 
ought  to  ufe  that  trade  there,  did  many  ways  vex  and  trouble  the  ^*'*'  ^ 
defendant,  which  to  get  clear  of,  he  gave  this  bond,  which  is  CLERic«,itt 
againft   law,  and  void  •,    the  plaintiiF  replied  that  the  defendant'  B.  R.  ftates 
fealed  and  delivered  the  faid  bond  as  his  deed.     And  it  was  ad-  J.^^*^  ^*£ 
judged  in  B.  R.  that  the  bond,  being  only  to  reftrain  trade  in  a  thebond  wat 
patticular  place,  was  good.     Whereupon  error  was  brought  in  tofmyzol, 
the  Exchequer-chamber,  and  this  judgment  was  reverfed,  and  the  ^f^Jffgy 
bond  held  void.     But  an  ajfumpjit^  upon  a  good  confideration  not  to  ufe  btfeall  uft 
a  trade  in  a  particular  place ^  they  held  'would  he  good ;  becaufe  in  the  trade  of 
fuch  cafe,  damages  only  beiog  to  be  recovered,  the  jury  may  ailefs  ^^^T  " 
the  fame,  having  refpcft  to  the  confideration  upon*  which  the  pro-  otbt^ife 
mife  xwas  made.     But  in  this  cafe  all  the  penalty  is  forfeited,  be  '.^*» «  ^ 
the  confideration  what  it  will,  and  though  the  offence  be  never  fo  "JJ^iFhe*^ 
little;  and  fuch  promifes.upon  good  confiderations  have  alway3  leave  the 
been  allowed  in  fuch  cafes  becaufe  the  jury  may  try  of  what  va-  ^^  0040 
lue  the  confideration  was,  and  what  *  damage  the  ufe  of  the  trade  then  "arc!** 
is  to  the  party  to  whom  the  promife  was  made ;  and  cited  fevcral  Adjudged, 
authorities.     And  the  reverfal  was  by  the  unanimous  confcnt  of  ![^*.^* 
all  the  joftices.     3  Lev.  241.  Mich,  i  Jac.  2.  in  the.  Exchequer-  good.^*BBt 
chamber.    Gierke  v.  Taylors  of  Exeter.  at  the  end  of 

the  cafe, 
p]g.  364.-  fays,  that  in  the  Exchrquer-chamb^r  the  bond  wai  held  Yoid,  and  die  diffiereooe  between  a 
band  and  aflump fir  agreed,  becaufe  of  the  conAd^ration,  without  any  regard  to  the  confideration  implied 
in  lawj  QpoD  (ealin^  and  executing  the  bond  j  and  fo  the  jadgment  was  reverfed. 

•[3273 

II.  A  bond  recited,  that  whereas,  the  defendant  had  ajpgnedto  » Mod. 27. 
the  plaintiff  a  leafe  of  a  houfe  and  bake^houfe^  in  fuch  apari/h^  fir  the  s.^'c.' ac- 
term  of  5  years.     Now  if  the  defendant  (hould  not  exercife  the  trade  cordingly.— 
of  a  baker  within  that  parifh^  during  the  faid  terms  or^  in  cafe  he      fCenmrl 
did,JhouId,  ivithin  3  days  after  proof  thereof,  pay  to  the  plaintiff  the fum  3ujy^"^ 
of^oL  theny  &c.  The  Court  were  all  of  opinion,  (as  the  fame  was  whether  by 
delivered  by  Parker  Ch.  J.)  that  a  fpecial  confideration  being  fet  **"**»  <^o^«- 
forth  in  the  condition ,  which  (hews  it  was  reafonable  for  the  parties  mifel  &c."** 
to  enter  into  it,  the  fame  is  good ;  and  that  the  true  diftin£tion,  in  with  or 
this  cafe,  is  not  between  promifes  and  bonds,  but  between  con-  "f^^}^^* 
tra&s  with  or  without  confideration  j  and  that  wherever  a  fuffici-  ^^  rvbaLr 
cut  confideration  appears  to  make  it  a  proper  and  an  ufeful  con-  it  be  eftbe 
XT^Gtf  and  fuch  as  cannot  be  fet  afide  without  injury  to  a  fair  con-  f*^'^  •«« 
tra£lor,  it  ought  to  be  maintained  ;  but  with  this  conftant  diver^'  p^  l<i  ch, 
fty  ,  viz.  where  the  reflraint  is  \generaly  not  to  exercife  a  trade  Jf-  Parker, 
throughout  the  kingdom,  and  where  it  is  limited  to  a  particular  ^^f'wwg 
place  $  for  the  former  of  thefe  mud  be  void,  being  of  no  benefit  nlntofltim 
to  either  party,   and  only  oppreflive.     Wms-^s  Rep.  181,  182.  Court, 
pi.  44,  Hill.  1711.  Mitchell  v.  Reynolds.  TzTwu 

cbel  T.  Reynolds. 

The  rcftra:nt  muft  be  upon  good  confideration,  and  the  hruck  of  it  muft  apparently  tend  to  the  daman 

oftb^  obl'igeoy  or  otherwife  the  rcftraint  is  void,  though  for  4  particular  place.     Per  LA.  Ch.  J*  Parker, 

lo  Mod.  i31«  in  cafe  of  Mitchel  v.  Rcynolds. For  what  does  it  fignify  to  a  traiefman  in 

London  what  another  does  at  Newcaftle  ?  Aod  furely  it  would  be  an'  unreafonable  thing  to  fix  a  certain 
]at^  on  one  lide,  without  any  benefit  to  the  dther  ^  per  eundem.     Wms.'a  Rep.,  190, 191.  in  S.  C. 

Bb  3  12.  In 
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»2.  In  debt  by  A.  againft  E.  on  bond  of  lool.  eondidoncd, 
that  nvhereas  A.  at  thefpecial  rcquejl  of  E,  is  to  take  E.  into  her  Jbop 
for  her  hired  fervani^  to  attend  in  her  (hop,  and  infpcft  her  cufto- 
mcrs,    and  to  affift  A.    in  her  trade  of   a  linen-draper.     And 
*    whereas  the  faid  A*  confents  to  hire  and  take  the  faid  E,  upon  her  ix» 
prefs  agreementy  that  cfter  her  leaving  A,^s  fervice  Jbe  wiii  not  exer^ 
cifefuch  tradey  either  by  herfelf  or  any  other  direftly  or  indire£lly, 
in  any  (hop,  room,  or  place  ^  u-ithin  half  a  mile  of  A»  snow  dwelUng- 
houfe  in  Drury-lane^  or  other  houfe  flie  may  remove  to*,  nor  fhall 
affyl  any  other  perfon  to  carry  on  fuch  trade,  &c.  which  agreemept 
is  the  fole  confideration  of  A.'s  taking  the  faid  E.  into  her  fervice. 
The  breach  affigned  was  for  afli fling  J.  S.  in  carrying  on  the  faid 
trade  within  half  a  mile  of  A,*s  houVe  in  Drury-lane,  and  verdift 
*     and  judgment  for  the  plaintiff,  and  afterwards  affirmed  in  B-  R. 
and  afterwards  in  the  Houfe  of  Lords,  with  the  unanimous  opi- 
nion of  all  the  12  Judges,  and  with  40I.  cods.     2  Ld.  Raym.' 
Rep.  1456.  Hill.  13  Geo.  i.  Chefman  v.  Nainby. 

1 3.  An  adiion  was  brought  on  articles,  by  which  the  defend- 
ant agreed  not  to  exercife  a  certain  trade  within  the  weekly  bills  of 
mortality.  Judgmentwasgivenfor  the  plaintiff.  And  in  error  brought 
it  was  faid,  that  fuch  agreement  was  determined  to  be  good  in  the 
cjife  of  Jaspen  v.  Lamper,  Hill.  13  Geo.  i.  and  likcwife  in  the 
cafe  of  Michel  v.  Reynolds  -,  for  which  reafon  the  Court  af- 
firmed the  judgment  direftly.  2  Barnard.  Rep.  in  B»*R.  463. 
Trin.  7  Geo.  2.  Clerk  v.  Crow, 


Z  3^8  ]   (G)    Reftrained,     By  Charter^  Cujlom^  or  By-laws. 

It  was  ad.  I.  I  to*  2  P.  pN  ACTS,  That  no  perfon  dwelling  out  of  any  city^ 

judged  upon  {5?  jjf ,  ly,      mIj  borough  j  town  corporate^  or  market-town ^  fhall  fell 

that*thri'n-  h  '^^^^^  ^^^^  wocllen  or  linen  cloth^  haherdafbery  wareSy.  grocery  or 

habitants  of  mercery  wares,  within  any  <f  the  faid  cities,  towns  corporate,  or  mar* 

the  market-  keMowns,  or  liberties  of  the  fame,  except  in  open  fair j,  on  pain  of  6s, 

felTgt^i'in  8^-  f"^  ^^n  ^ff^^^y  ^^^  ^^^  forfeiture  of  all  wares  fo  offered  to  be 
another  mV-  fold,  one  moiety  to  the  crown,  and  the  other  to  the  profecutor,  to  be  rem 

kct.town,  covered  in  any  of  their  majefties  courts  of  record. 

bited  by  this  (Yatute  ;   for  this  eitends  on!y  to  fuch  as  are  living  in  country  towns,  and  come  and  fell 
their  goods  in  market  towns.     2  Lev.  89.  Trin.  25  Car.  a.  B.  k.     Davis  v.  Leviog. 

An  indictment  upon  tiiis  Hatuie  fet  forth,  that  the  defendants  hjd  fold  earthen-ware  in  London,  con- 
tra  forma.n  ftaruti )  but  it  was  qua/hed  upon  a  motion,  becaufe  the  itjtute  Joca  not  give  ju(liccs  of  peace 
any  jurifdi^ion  to  proceed  in  this  matter  at  rheir  feflions,  for  they  are  not  h  mwch  as  named  in  the  ad. 
5  Mod.  149.  Hili.  7  W.  3.  the  KJng  v.  Clough  te  al\ 

Provided,  that  this  do  not  extend  to  any  fuch  wares  to  be  fold  hj 
wholefale. 

Provided  alfo,  that  every  freeman  in  fuch  town  corporate,  or  mar* 
ket'towns,  dwelling  within  the  fame j  may  fell  the  faid  wares  b%  retail 
as  heretofore. 

Provided  alfo,  that  all  perfons  may  fell  by  retailj  or  otherwife,  S 
manner  of  cloth,  linen  or  woollen,  of  their  own  mating^  in  every  fiA 
town  corf  crate  or  market^town  as  heretofore, 

Tbis 


This  oBjboB  n$t  ie  pnjudicial  to  the  pvivUiger  ofthi  umverfifUs  jfT 
Cambridge  and  Oxford. 

2.  Upon  a  return,  that  the  ctiftom  of  London  yr^s^  that  no  perfiik 
not  being  free  of  the  CiXj^fhaU^  direclly  or  indire5l!y,  either  by  him- 
felf  or  any  other,  keep  any  Jhop  inward  or  out%vard,  for  putting  ta 

fale  any  'wares ^  &c.  by  way  of  retail^  or  ufe  any  art^  trade,  myfery, 
or  handicraft^  for  hire,  gain,  or  fale,  within  the  city,  upon  pain  of 
forfeiture  of  5 1.  it  was  refolvcd  this  was  good  by  way  of  cuftom, 
but  not  by  way  of  charter  or  grant  to  the  city ;  and  therefore  no 
corporations  made  within  time  of  memory  can  baye  fuch  privilege, 
uniefs  by  acl  of  parliament.  8  Rep.  124.  b«  125.  a.  Hill  7  Jac«  ' 
the. City  of  London's  cafe. 

3.  One  found  guilty  of  having  ufed  the;  trade  of  a  woriing 
gMfmith,  and  a  working  jeweller,  not  having  ferved  as  an  appren-* 
tice  to  the  tr^ide,  was  committed  in  London ;  and  being  brought 
into  B.  R.  it  was  (hewn  for  caufe  why  a  procedendo  (hould  not , 
be  granted,  that  the  declaration  is  founded  on  a  by-law  founded 
on  a  cudom  ;  and  that  \l  either  be  not  in  all  parts  good,  the  de« 
claration  i^  naught  \  and  here  the  cujiom  is  certified  in  the  negative^ 
and  is  contradictory,  and  that  the  by-law  certified  i^  uncertain 
and  unre^  foil  able ',  for  every  ftroke  the  defendant  ftxikes  is  ufih^ 
his  trade,  and  to  pay  5 1.  for  every  (tr6ke  is  unreafonahle.  2dly, 
That  the  declaration  is  not  applied  to  the  by-law,  bec^e  dwig  m 
thing  one  day  is  not  a  ufing  to  do  it,  and  the  words  divirjis  vicibiu 
do  not  help  it  5  nor  is  \t /aid  that  he  gained  his  living  by  the  traie 
or  fale  of -the  commodity  wrought,  a^id  the  WQrds.pr^  lucro  tsf.'pri 
ficuo  do  not  help  it ;  for  perhaps  he  ufes  it  to  his  private  ufe, 
which  is  to  his  profit,  though  he  fells  it  not.  And  that  it  is  un- 
reafonable  a  ftranger  be  retrained  by  a  by-law  made  40  years  ago, 
whereof  he  had  no  notice,  and  yet  punifti  him  for  doing  what  the 
common  law  allows,  viz.  the  getting  his  own  living.  Befides,  it 
is  faid  non  exiflens  liber  homo  ufus  eft  arte^  isfc,  which  is  uncertain  } 
for  fo  every  apprentice  may  be  puniflied,  he  not  being  liber  homo. 

The  other  fide  cited  5  E.  3.  that  a  negative  with  an  affirmative    [  mq  1 

implied,  is- good,  and  that  it  is  exclufive  of  Grangers,  and  inclu* 

five  of  citizens,  and  that  the  offence,  and  not  the  time  of  ufing 

the  tra<le,  is  the  matter  5  and  as  to  the  apprentice,  he  ufes  not 

die  trade  for  himfelf  bub  his  mailer's  benefit.    The  Court  defired 

books,  &  adjornatur*  Sty.  226.  Trin.  ^650.  B«  R.  London  (City) 

v.  De-roy. 

4.  Ill  cafe,  the  plaintiff*  declared  of  a  cuftom  in  Derby,  that 
every  butcher  in  Derby  having  ferved  an  apprenticefhip  for  7  years, 
might  ufe  that  trade  ahfque  damno  alterius,  vel  ab  altera ;  but  that 
the  defendant  not  being  a  freeman,  nor  having  ferved  an  apprentice^ 
Jhip,  foldflefb  in  Derby  on  fuch  a  day,  not  being  a  market^iy,  by  rea^ 
fon  nvhereofthe  plaintiff  could  not  fell  fo  much  as  other  wife  he  might, 
ad  dBmnum,  &c.  The  defendant  demurred,  becaufe  tile  cuftom 
is  not  laid  * pofttively,  but  only  potentially,  (viz.)  that  he  might  ufe  *5;«t(H) 
that  trade  ;  befides,  there  is  no  by-law  to  reftrain  foreigners,  and  P'* 
irithout  a  by4aw,  or  a  cuftom,  any  foreigner  may  fell  in  market- 
townsy  except  on  the  market-days.    And  as  to  thp.  declaration 

B  b  4  "  that 


1. 


3^9  Crane 

that  he  fold  flcfli,  it  is  not  fufficicnt ;  for  it  may  be  a  horfe  or  a 
doff.     And  upon  thcfc  exceptions  judgment  was  given  for  the 
defendant.     Lev.  262.  Hill.  20  &  21  Car.  2.  B.  R.  Wilmot  v. 
Nixon. 
See(H)  pi.         J.  Cujlom  thnt  none  Jhall  trade  in  a  town,  hefides  perfcns  free  of 
4.  S.C,       ihe  gilda  mercatoria  there,  quaere  if  good  in  any  pi?*cc,  except  Lon- 
don ?  I  Salk.  203.  pi.  2.  Pafch.  4  Ann.  B.R.  Mayor,  &c.  of  Win- 
ton,  V.  Wilks. 
ToMoa.T3i.       (S.  Rcftraints  of  trades  by  by-laws  arc  3  feveral  ways,     ift,  STi 
*•  V-  fp  Pf    exclude  foreigners^  and  this  is  gocd^  if  only  to  enforce  a  precedent  cuf- 
torn  by  a  penalty,  per  Par!:cr  Ch.  J.  in  delivering  the  opinion  of 
the  Court;  and  cited  Cart.  68.  114.  and  8  Rep.  125.     But  that 
where  there  is  no  precedent  cudom,  fuch  by-law  is  void ;   and 
cited  I  Roll.  Abr.  364.  Hob.  210.     i  Bulft.  11.  and  3  Keb.  808. 
But  faid  that  the  cafe  in  3  Kcb.  is  mifreported  ;  for  there  the  de- 
fendants did  not  plead  a  cuflom  to  exclude  foreigners,  but  only 
to  make  by-laws  generally,  which  was  the  ground  of  the  refolu- 
tion  in  that  cafe.     2dly,  All  by-laws  made  to  cramp  trade  in  gene- 
rai^    are  void  \    and   for   this  he  cited   Mo.  567.     2  In  ft.  47. 
I  Bulft.  1 1.     3dly,  By-laws  made  to  refrain  trade  ^  in  order  to  the 
letter  government  and  regulation  of  it^  are  good  in  fome  cafes,  viz. 
if  they  are  for  the  benefit  of  the  place,  and  to  avoid  publick  in- 
conveniencies,  nufances,  &c    or  for  the  advantage  of  the  trade 
and  improvement  of  the  commodity ;  and  for  this  cited  Sid.  284. 
Raym.  288.  a  Kcb.  27.  873.  and  5  Rep.  62.  b.  Wms.'s  Rep,  184. 
Hill.  J71 1.  B.  R.  Mifchel  v,  Reynolds. 


^P>)pi-3-  (Hj     Proceedings  and  Pleadings^ 


5.C.  fUed  I.  INFORMATION  for  ufing  the  trade  of  a  goldfmith,  not 
Sty.  479*  »»  -*  having  been  apprentice  to  that  trade  \  the  defendant //f/wi^J 
Fi-iTCHfH  l^^  cuforn  of  London^  that  one  having  been  an  apprentice  there  for  7 
II.  Bap-  years  j  and  made  a  freeman  of  London  (f  an*^  trade^  may  itfe  any  ether 
9r ALL,  that  f^^^  ^'^  ff^^f  ^jfy  .  a^j  ^hcn  pleads  that  he  ferved  an  apprentice- 

Ibr  a  Lon-  (hip  ^  years  in  the  art  of  a  cordwainer,  and  was  made  a  freeman 
doner  to  ufe  of  London,  and  fo  juftified.  Upon  demurrer  it  was  objefied  to 
the  ".^^^^  ^^(t^^  P^^^j  becaufe  it  was  *  quod  uti  pofTit  any  other  trade,  and  not 
I^ndon,  wai  quod  ufus  fuit.  It  was  anfwered,  that  this  being  alleged  by  wav 
•djndgfd  to  of  cuftpni  in  the  city,  and  not  a  particular  prefcription,  it  was 
'd  -'and^***'  ^^'^  enough ;  and  to  that  opinion  the  Court  inclined.  Cro.  C.  347. 
though  It      pl«  9*  Hill*  9  Car.  B,  R.  the  King  v.  Bagihaw. 

may  be  good 

)n  evidence,  yet  it  is  not  fo  in  4  return.    And  he  Cad  that  all  cuftoms  ought  to  be  allied  in  fuSia.*  ■  m 
Sec  (D)  p|.  2. 
•See(C)  pi.  4. 

C  330  ]  2.  In  a^^ion  fur  (latute  5  Elia.  for  ufing  the  trade  of  a  grocer, 
the  defendant  pleads  2  former  aB  depending  in  the  Exchequer  in 
hary  which  fhould  be  in  abatement  \  et  per  Curiam  00  refpondeas 
puileri  but  abfolute  judgment  for  the  plaintiff  as  on  plea  in  bar. 
9  Kebf  716.  pi.  102.  Mich.  22  Car.  2.  B^  R,  Smith  y.  Poyner. 


tlTraUe.  330 

3.  Debt  upon  the  ftat.  of  5  EHz.for  uf;ng  the  trade  of  making 
chartas  piflas,  anglicc,  playing  c^rdSy  from  the  7.^d  of  Pehruarj  till 
the  2'^d  of  January  following^  viz.  per  duodecim  menfes  integraSf  not 
having  fervcd  his  time  for  7  years.  After  ^crdift  it  was  moved 
in  arrefl  of  judgment,  that  the  computation  here  is  by  kaletidar 
wcnthsy  whereas  by  the  ftatute  it  mud  be  by  lunar  months ;  and 
for  this  was  cited  the  cafe  of  the  King  v.  Stowbridge,  Mich. 
6  W.  3.  And  if  this  (hould  be  conftrued,  that  if  he  ufed  it  for 
the  time  mentioned  here,  he  muft  have  ufed  it  for  1 1  lunar  months 
of  ne€eflity,  then  it  will  be  uncertain  when  they  will  begin  the 
computation,  and  the  defendant  may  be  again  charged  for  part 
of  the  time  for  which  this  recovery  now  is,  and  cannot  plead  this 
recovery  in  bar ;  and  the  right  way  had  been  to  fay,  that  from 
fuch  a  day  per  undecim  menfes  prox'  fequent'  he  ufed  it.  And 
per  Cur,  it  would  be  fatal,  but  is  helped  by  the  verdiEf  s  finding  him 
guilty  ©/"a  [123 lunar  months  next  after  the  23d  of  February.  And 
if  a  man  ufe  a  trade  14  days  in  one  monthy  and  then  ceafes^  and  ufes 
again  14  days  in  the  next  months  he  is  not  punifhable  by  the  ftatute* 
12  Mod.  641.  Hill.  13  W.  3.  B.  R,  Stretchpoint  v.  Savage. 

4.  In  cafe,  the  corporation  of  Winchefler  declared,  that  Win-  itwaiagma 
ton  was  an  ancient  city,  &c.  and  that  there  was  a  cuftomy  thai  mm  that  fuch 
hut  perfons  free  de  gilda  incrcatoria  of  the  /aid  city,  fimtld  etcercife  a  ^^^^^^ 
trade  there,  unlefs  brought  up  apprentice  to  it  within  the  f aid  city  i  miRhtbe 
that  the   defendant  neverthelefs  did  exercife,  &c.     Holt  Ch.  J.  «**^»  *[^. 
faid  that  all  people  are  at  liberty  to  live  in  Winchefter,  and  afted  ^^^,.4 
how  they  could  be  retrained  from  ufing  the  lawful  means  of  confirmed 
living  in  a  place  where  they  had  a  lawful  liberty  to  live  ?  That  this  ^y  mMiy 
was  the  caufc  of  making  the  ftat.  5  Eliz.     That  fuch  cuftom  is  an  ixa^t*;  tee 
injury  to  the  party,  and  prejudice  to  the  public;  that  the  cafe  of  itwasdoubt- 
London  differs^  becaufe  they  have  by  cuftom  the  bringing  up  the  *^i^** 
youth  of  that  city ;  and  therefore  they  have  power  by  cuftom  to  good  in  anj 
make  infants  apprentices,    and  to  aflign  apprentices,  and  after  other  city  or 
fuch  apprenticefhips  they  are  frpe,  but  other  cities  have  no  fuch  ^J!^f^ 
cuftom :  but  this  declaration  is  ill,  becaufe  the  a^ion  ought  to  bi  agreed  per 
brought  by  the  gilda  mercatoria.      i  Salk.  203.  pi.  2.  Pafchl  4  Ann.  ">t.  Cw- 
B.  R.  Mayor,  &c.  of  Winton,  v.  Wilks.  itl^^^^ 

naught  \  for  non  con  ftat  that  the  corporation  hat  any  guilda  mercatoria ;  nor  does  it  appear  who  the 
homines  tiberi  de  guUda  mercatoria  are,  io  at  they  may  be  the  whole  corpontion,  or  fome  part  of  them  ; 
and  anciently  the  king^s  grant  to  have  gulJdam  mcrcatoriam,  made  them  all  a  corporation,  vis.  all  the 

whole  Till.    .3  Salk.  349.  S.  C. 2  Ld.  Raym.  Rep.  iiio.  S.  C.  argue<i  by  counfel,  and  fpoke  toby 

the  Court;  and  Holt  Ch.  J.  f/id,  he  would  give  judgment  fnr  the  plaintiff  if  be  could  tell  why  ;  bot 
judgment  was  entered  quod  querentea  nil  capiant  per  billam,  upon  the  exceptions  to  the  declaration.— «- 
6  Mod.  ai  •  Mich.  22  Ann.  S.  C.  fays,  note  this  adion  was  not  grounded  on  any  by-law,  nor  for  any 
penalty.  And  Holt  Ch.  J.  faid,  it  was  Anoint  mt  determintd  whether  fucL  ncufitm  vtas goody  though 
many  corporations  did  pretend  10  it ;  and  that  feme  corp  ;racior.s  pretended  a  right  by  cuftom  to  exclude 
loieignert,  bat  he  thought  t^ey  could  not  fuppoit  it.  And  the  reporter  fays,  that  in  Pafch.  4  Ann. 
judgment  was  ftayed  upon  faults  in  the  declaration  ;  and  the  Court  declined  faying  any  thing  upon  the 
mexia,  whifby  they  faid,  was  a  quiftion  of  great  confcquence. 


(I)     Forfeitures  for  ufing  a  Trade  by  5  Eli%.  4^ 

laaninfor-  I.  ^  Eliz.  ^NACTS,  That  the  forfeitures  meTtt'ioned  in  tKs 
ttfin""hr  •  ^^f'  4-  /'  39'  /^/'^^^  (excepting  thofe  other^vife  limited)  fball  be 
trade  of  a .  divided  betnvixt  the  queen  and  the  profecutor  ;  and  alljuflices  of  peace  ^ 
baker  within  or  any  tnv9  of  them^  (i  quor,)  and  every  head-officer^  flyali  have 
Norwich  /M«;^r  to  hear  and  determine  the  breach  of  thisfiatute^  upon  indiBmctit 
not  having  Or  otherwife^  and  to  award  procefs  and  execution  accordingly^  andfbali 
fcrvcd  as  ap-  yearly  in  Michaelmas  term  by  efreat  cerUfy  into  the  Exchequer  the 
7  years*  i"*^  fi^^^  nuhich  accrue  apon  tkisflatute^  in  manner  as  they  ought  to  do  in 
was  faid  that  Other  cafes. 

it  fccms  no  S.  45.  Provided  that  all  manner  of  amerciaments,  fines ,  iffues^ 
cru«°to  the  find  forfeitures  which  fhall  arife,  isfc.  by  reafon  of  any  offences  cr  de-^ 
informer  for  faults  mentioned  in  this  aBy  within  any  city  or  town  corporate,  fball  be 
a  penalty  levied,  gathered,  and  received  byfuch  perfon  or  perfons  ^  the  fame  city^ 
thi»"a*^"  w  town  corporate,  as  fhall  be  appointed  by  the  mayor  or  other  bead' 
w  hin  the  officers  mentioned  in  this  aEl,  to  the  ufe  and  maintainance  of  the  fame 
"5>.  **/  ^^'  city  or  town  corporate,  infuch  cof  and  condition  as  any  manner  of  other 
upon  this  aft  amerciaments,  fines,  iffues,  or  forfeitures,  have  been  uftd  to  he  levied 


thcjufticcs  and  employed  within  the  fame  city  or  town  corporate,  by  reafon  of  any 

▼aried  m   '  grant  or  charter  partv  from  the  queen^s  majeflv  that  now  is.  or  of  any 

opiQion.  Et  *»y.  ,               J.       /I                                  »         f   '^•^       F         »     /.           '       t^ 

fie  adhuc  V  "^^  graces  noble  progenitors,  made  and  granted  to  the  fame  aty^  bo^ 


p^det  Mo.  rough,  or  town  corporate,  any  thing  or  claufe  in  this  aEl  to  the  contrary 

•*^^-  pI\.,,    notwithflanding, 
124.5.  HUl.  •^  * 

24  Jztc.  Davifon  V.  Bilker.-. Hob.  x8v   pi*  220.  S.  C.     And  Hobart  Ch.  J.   faid,  that  tf  th« 

claufe  is  to  be  underdo  d  fo  as  that  they  are  given  thereby  to  the  ufe  of  the  city  or  town  corpoiate,  the 
coniequence  will  be>  that  this  rnformaiion  cannot  ftand,  it  being  for  the  king  and  the  informer  j  and  he 
yias  of  o^  in'on  thai  the  word  (forfeiture)  in  this  latter  claufe  was  not  to  be  underwood  of  the  main  pe- 
nalty of  the  Ijw  for  2  reafons  :  lA,  Becaufe  it  wa:>  penned  beginning  wi.h  amercements,  &c.  which  im- 
ppxts  the  fort'eitur  s  of  the  like,  or  lefs  nature.  Again,  thii  it  appoints  them  to  be  levied  in  fuch  fort 
asorltcr  am  rcrrarnts,  &c.  gianted  to  fuch  cities  are  to  he  levied,  \yhich  are  of  record,  and  due,  as  fixm 
as.  the.;  aiC  unpofcrd,  and  want  nothing  but  the  levying.  Now  tines,  iOues,  and  amerciaments  are  oftea 
granted  it  cities  ;  and  y;?t  that  could  not  extend  to  the  like,  growing  upon  fuits,  upon  offences  made  by 
ns  w  (latutes.  Note,  thofe  are  not  due  till  there  be  a  convid^i  ^n,  fo  the  queftion  is  of  the  fuit,  and  noto^ 
the  lev>ing.  But  n^  city  ha^,  or  can  have  grant  by  charter  of  any  penal  Uw.  And  where  it  was  urged, 
that  the  foim^r  c  aufe  did  except  from  the  qucjcn  the  penalcies  oihe' wife  appointed,  which  muft  needs  be 
upderiiood  cf  thcfe,  there  is  in  the  ftatute  5  1.  forfeiture  given  againft  Imn  that  departs  without  licence 
out  of  a  work  undertaken  to  him  from  whom  he  departs  ;  at  Coventry  the  Tummer  aifizes  17  Jac.  Ho- 
t)4r:;uillce  of  aifize  there,  advifed  Stapleton  to  give  judgment  for  the  iaformer  in  the  fliferinf's  coarC 
iheic. 

(K)  IndiSiments ,  or  Informations^  as  to  ufing  Trades. 

8 Rep.  129.  I.  INFORMATION  qui  tarn  on  5  EHz.  4.  becaufe  the  dc- 
b.  s.c.  cited  1  fendant  at  S.  the  ift  December  3  Jac.  and  continually  after 
}n*Sic  cafc^*  till  12  Nov.  4  Jac,  (which  was  until  the  day  of  the  infonnation) 
of  the  Ci  y  for  the  fpace  of  1 1  months,  and  more,  exercifed  and  occupied  the 
of  LondoB.  ^^^  jjjjj  occupation  of  a  brewer,  being  an  occupation  ufed  within 
ii!s.  c.—  the  realm  12  Jan.  5  EHz.  ubirevera,  he  did  not  exercife  the 
— 2Buift.  faid  trade  the  12  Jan.  5  Eliz.  nor  was  ever  brought  up  for  7 
'^^ac^in  y^^rs,  as  an  apprentice  in  the  faid  art,  contra  formam  ftamti| 
caVfff  THE  &c.    The- defendant  pleaded  not  guilty,  and  found  againfi  himi 

and 


and  after  vcrdlft  moved  in  arreft  of  judgment,  firft,  that  the  art  Kinc  ah* 

of  a  brewer  is  not  fuch  a  trade,  the  uCng  wh,€rcof  is  prohibited  ^^'-^^  ^\ 

by  the  ftatute  ;   fed  non  allocatur ;  for  by  the  exprefs  words  of  the  jj  faid  by'  *^ 

Rahite  *  //  //  reckoned  as  a  trade  or  occupation.     And  the  words  in  CokcCh.  J. 

the  ftatute  whereupon  this  information  is  founded,  refers  to  the  ^»t*e^- 

trade  aforefaid.     Cro.  J.  178.  pi.  17.  Trin,  5  Jac.  in  the  Exche-  Exchequer 

qncr,  Shoyle  v.  Taylor.  v        held  a  brew- 

er to  be  out 
of  the  ftatute  ;  for  If  they  are  divided  into  10  parts,  there  are  not  9  of  them  that  have  been  appren- 
tices; and  thac  it  was  therefore  adjudged  for  them,  and  affirmed.— —Roll.  Rep.  lo.  Pafch.  12  Jtc* 
B.  R*  in  cafe  of  thz  Kino  v.  Tollin,  Coke  Ch.  J.  cited  S.  P.  to  have  been  a<:Qudged  within  the 
fiatute»  becaufe  it  is  for  the  fufteoance  of  man ;  and  (aid  it  was  affirmed  in  ei^ot. 

A  -^pMhl'ic  brewer  ought  to  fetve  apprentice  7  years ;  oiherwife  he  is  wthin  the  ftatute  of  5  EJis. 
hot  not  fo  of  a  private  brewer  in  ptivate  hoiifcs.  Upjn  an  information  againft  a  public  brewer  upon 
the  ftatute  of  5  Eliz.  it  is  fuffic'utit  in  the  count  to  dtciare  that  be  %9as  not  a  brewer  at  the  timt  ofmakirg 
the  Jkid fiatute  \  and  there  is  »«  ouafion  tojaj^  that  be  did  not  tktnwjeaty  otbtr  trade  \  for  although  the 
ftatute  is  obfcurely  penned,  this  is  the  true  fenfc  of  it  j  if  he  had  ufed  the  trade  of  a  barber  at  the  time  of 
making  the  faid  ftatute,  it  would  not  ferve  to  etcufe  him  for  being  a  brewer.  Panis  &  potus  fuiu  duoT 
▼ftae  fttftentacub  ;  and  therefore  the  law  provides,  that  the  brewer  and  baker  ihall  be  apprentices  for  7 
years.  Thefe  trader  alfo  coAcern  the  health  of  the  bodies  of  men  ;  and  the  law  doet  not  fuppofe  that 
unexperienced  perfons  can  dire^  or  work  at  them  j  and  the  law  judges  that  7  years  are  a  convenient  and 
oeceftary  time  for  inftrudlion  before  fuch  pablicemploymeift.     Jenlt.  2S4.  pi.  15. 

^  Crgu  C.  499*  pi*  4.  S.  P.  agreed,  in  cafe  of  the  King,  &c.  v.  Frediand. 

2.  An  indictment  on  the  ftatute,  for  w£mg  a  trade  not  being  s.  p.  Ksth. 
apprentice  to  it  for  7  years  \  but  it  was  quaibed,  becauTe  it  did  ^}^^  P'*  ^^* 
fui  Jet  forth  that  it  nvas  a  trade  ufed  at  the  tinu  of  the  Jiatuti  ;  for  j  5  car.  2. 
the  Court  as  judge's  cannot  take  cognizance  that  it  was^  and  the  B.  R.  The 
ftatute  fays  (trade  at  this  time  lawfully  ufed).  Palm.  528.  Faftk  HL^baVd. 

4  Car.  B.  R.  Anne  Stafford's  cafe.  «       T.was'ia. 

dieted  for 
ezercifing  the  trade  of  a  mercer^  not  having  been  an  apprentice  j  exception  was  taken,  that  it  is  fa'd  that 
ic  was  a  trade  13  Feb.    5  Eliz.   whereas   the  pailiament  began  12  Feb.     But  the  Court  held  it  well 
enough,  and  it  might  have  been  X  omitted  that  it  ivas  a  trade  5  JE^/Fas.  for  that  exception  is  worn  ouc. 
Comb.  28S.   Trin.  6  W.  &  M.  in  B.  R.     The  King  and  Queen  v.  Taff. 

\  Bui^  Salk.  611.  pi.  3.  fays,  it  is  a  good  exception  that  it  is  not  averred  in  the  indidment^  that 
the  tradt  therein  mentioned  was  a  trade  at  the  time  of  making  the  ftatute.     Trin.  4  Ann.  B.  R.  I'hc 

Queen  v.  Harper. And  the  fame  term  between  the  Quecn  and  Cokkish,  It  was  moved  toquafli 

an  indidment  fur  ufing  the  trade  of  zjeamftrehy  not  having  ferved  as  apprentice^  and  the  Court  refufed^ 
becaufe  it  vtzsfet  forth  in  the  indi^ment  to  ie  a  trade  in  Kn^hnd  at  the  time  of  making  the  a^  j  wherein 
the  words  are,  any  crafty  ^ft^^t  or  occupation  row  vffd.     So  that  if  this  trade  of  a  fcamftrefs  be  not 

within  the  a£t,  the  defendant  would  have  the  advantage  of  it  upon  the  trial.     Ibid. 2  Ld.  Raym. 

Rep.  1188,  I180.  in  cafe  of  the  Queen  v.  Harper,  cites  S.  C.  accordingly  j  and  the  Court  refufed 
to  quafli  the  indlf^ment,  becaufe  they  faid  they  could  not  take  notice  what  was,  or  what  was  not,  a  trade 
within  the  IHtute.  , 

It  was  moved  to  quafli  an  indidlment,  for  exercifing  the  trade  of  a  baker,  the  defendant  not  having 
ferved  a  legal  apprenticeihip.  The  exception  took  to  it  was,  that  the  trade  was  ||  not  /aid  tj  be  ufd  in- 
fra re^num  jinglia  at  the  time  of  the  aci*  The  Court  faid  the  trade  of  a  baker  was  within  the  words  of 
tlie  aA  i  and  no  averment  of  the  trade  being  ufed  at  <he  time  of  the  a^  is  neceHary,  but  where  the 
trade  only  falls  within  the  general  concluGon  of  theclaufe  at  laft.  Barnard.  Rep.  in  B.  R*  277.  Hill. 
3  Ceo.  2.      The  King  v.  Munroe. 

\%o  in  indidment  lor  ufing  the  trade  of  a  grocer.     2  Keb.  226.  pi.  83.  Pafch.  19  Car.  2.  B.  R* 

die  King  v.  Hopkins,  the  inoi£lment  was  ^uaflied  for  that  reafon. See  2  Barnard.  Rep.  147.  The 

%i&t  of  the  King  v.  Wimdgkove,  cited  in  the  cafe  of  the  King  v.  Briiton. 

3,  Information  for  ufing  the  trade  of  a  draper  in  Norwich,  was  Indl£lm'ent 
quaihed,  becaufe  it  was  not  averred  that  he  did  not  ufe  the  fame  ^^^^^''l^^ 
trade  at  the  time  ^hen  the  ftatute  was  made.  Hard.  54.  Arg.  in  the  baker,**  no* 
cafe  of  Hayes  v.  Harping,  cites  it  as  adjudged.     Mich.  22  Car.  having  ferv- 
Johnfon  v.  Wilnerford.                      .  «*7>c>ra 

^  appremice- 

Aip,  contrary  to  5  EHx.  and  does  not  fay  he  did  not  vfe  the  trade  at  the  time  of  making  the  off  \  and  ii  wa4 
wisA^y  but  agreed  aad  declared  by  gli  tht  Court,  tbat  this  exception  fiould  never  b€  aliewedfov  th» 

future 
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futun  \  and  now  they  woald  intend  that  00  nan  did  ufe  that  trade  at  that  time,     s  Show.  2 to,  211. 
pi.  218.  Trin.  34Car.2.  B.  R.    The KJng  ▼.  Green. 

4.  An  alien  was  indifled  for  ufing  a  trade  upon  theJiatuU  22  fL  8. 
cap.  13.  But  the  indiftment  was  quafhed,  becaufe  it  was  not  fet 
forth  that  he  was  horn  out  of  the  power  of  the  commonwealth^  but  only 

that  he  was  born  out  of  England  5  but  Roll  Ch.  J.  faid,  if  it  fays 
that  he  is  alienigenus^  it  implies  alL     adly^  The  indidment  did 
[  333  1   not  fay  that  he  is  an  alien  born  out  of  England  ;  and  this  was  held  a 
a  good  exception.     Sty.  256.  Pafch.  1651.  Harman  v  Jacob. 

5.  An  indiftment  upon  the  ftatute  5  Eliz.  for  ufing  the  trade  of 
z  draper  J  not  having  ferved  as  an  apprentice,  &c.  was  quaflied, 
becaufe  it  was  faid  that  he  ufed  the  trade  in  the  year  1653,  and  did 
not  fay  in  the  year  of  our  Lord,  Style,  448.  Pafch.  1655.  B.  R. 
Anon. 

S.  P.  Per  (J.  Indi£lment  on  5  Eliz.  4.  for  ufing  the  trade  of  a  currier,  not 

<c8*.  5^80.  fi^V^S  ^^^^  ^^  ^^^  "^^  ferved  in  any  arty  my/leryy  or  manual  occupa^ 
TrJn.  1 5  tion ;  but  only  that  he ,  had  not  ferved  as  a  currier  for  7  years  ; 
Car.2.B.R.  which  the  Court  conceived  ill,  and  qua(bed.  Keb.  473.  pi,  88. 
Slrbw?'''    Hill.  14  &  15  Car.  2.  B.  R.  the  King  v.  Hubbard. 

7.  It  was  moved  to  quafti  an  indi£l:ment  on   5  Eliz.  for  ufing 
the  trade  of  a  hofier,  in  which  he  had  not  been  educated^  according  to 
the  form  of  the  fiatute^  (not  faying  ^  Ut  apprentitius,)  and  a  good  ex- 
ception;   per  Cur.  and  the  indidlmcnt  was  quafhed.     Keb.  558. 
pi.  80.  Trin.  15  Car.  2.  B.  R.  the  King  v.  Harlow. 
•To  an  in-       8.  Exception  was  taken  to  an  information  by  common  inform* 
tt^^the  ^°'  ^^»  ^^^  exercifing  the  trade  of  a  barber,  not  faying  he  fet  yp  pub- 
trade  of  a      Hcly\    fed  non   allocatur,    the  ftatute  being  in  the  disjundive. 
barbtr^         2.  It  is  not  faid  *  contra pacem ;  fed  per  Curiam,  that  is  never  done 
▼i'^  of^7^''  in  fuit  by  common  informer  ;  and  if  the  defendant  did  not  fet  up 
years,  ex-     publicly,    hc  may   be   found   not   guilty.     Keb.    860.    pi.  70. 
reption  was    Hju.  i5  &  17  Car.  2.  B.  R V.  Lufaraoor. 

takcn>  ht- 

CMoie  tfot  Uid  contra  tacem.   Holt  Ch.J.  thought  it  well  enough,  becaufe  it  vin  ]Md  contra  firmam  Jh" 

tutu    But  by  the  other  3  judges  it  was  quaihed  ;  for  every  breach  of  a  law  is  againft  the  peace,  and  oogbc 

to  be  fo  laid.     6  Mod.  128.  Pafch.  3  Ann.  R.  R.  the  Qceen  v.  Lan£. S.  P.  Keb.  292* 

Pafch.  14  Car*  2.  B.  R-  pi.  115.  in  cafe  of  the  King  ▼.  Grovs. Ibid.  501.  pi.  58.  Pafch. 

15  Car.  2.   B.  R.     IndiAment  ijuafiied  on  S.  P.  the  King  v.  Liveringtoh.  -ibid.  780. 

pi.  43.  Mich.  ]6  Car.  2.    B.  R.  the  King  v.  Harris,  S.  P. Ibid.  S48.  PI.4S.  S.P.  and 

the  iodiiQment  was  quafiied.     Hill.  16  &  17  Car.  2.  IS.  R.  the  King  v.  Hovscpen. S.  P. 

And  tlic indictment quaihed.     3  Keb.  646.  pi.  63.  Pafch.  zSCar.  z.  B.  R.  the  King  v.  £eda. 

+  India-  9,  Exception  was  taken  to  an  indiftment  on  5  Eliz.  4.  being 

"fi  "^  ^he  t(f^''^  jnft^ts  ad  pacem  confervand^j   and  do  not  fay  f  domini  regis^ 

trade  of  a  fcd  non  allocatur.     2.  It  was  for  tffing  the  trade  of  mercator^  AngV^ 

Smrehervm  a  merchant ^  fed  non   allocatur.      3.  It   was  not  faid  where  they 

h^^'T  '^^^JHfl'^^^y  fo**  which  caufe  it  was  quaflied.     Per  Twifden,  the 

m^tadge^  rcft  being  abfent.     2  Keb.  385.  pi.  58.  Trin,  20  Car.  2.  B.  R. 

ntraimfef-  the  King  V.  Lambc. 

fionem  J>acUf 
not  laying  dmuii  rtgU,    And  per  Cur.  it  was  quafhed.     %  Keb.  391.  pi.  75.  Trin.  20  C^r.  i«  B.R. 

the  King  v..  Jackfoo. 

Vent.  51.  10.  Moved  to  quafii  an  indiftment  upon  5  Eliz.  cap.  2.  for  exer* 

Anon.  s.C.  ^jf,jjg  a  trade  in  Cbefbunt  in  Hertfordfhxre,   not  having  been  aa 
to^fiS,'     apprentice  to  it  for  7  years,  becaufe  the  ftatute  fays  they  fball  pro- 
ceed 
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cccd  at  the  quarter-feilions,  and  the  word  quarter  is  not  in  the  tlut  to 

indiftmcnt.  '  Twifden,  that  word  ought  to  be  in  j  and  I  believe  J^**P.*  ^°P» 

the  ufing  of  a  trade  in  a  country  village^  as  this  is,  is  not  within  the  country  vlu 

the  ftatute.     Moreton  accorded.     Rainsford  faid,  it  will  be  very  lage  U  not 

prejudicial  to  corporations  not  to  extend  the  ftatute  to  villages.  T^**!".^*'** 

Twifden  faid,  he  had  heard  all  the  judges  fay,   that  they  will  that  it  were 

never  extend  that  ftatute  further  than  they  needs  muft.     Obj.  »«y  incon- 

further ;  that  there  ivatited  thefe  words^  viz.    f  ad  tunc  isf  ibidem  j^" iXibif 

onerati  l^  juraii  s  for  w^ich  all  the  3  judges,  Keeling  being  abfent,  ants  muft  go 

conceived  it  ought  to  be  quaftied.     i  Mod.  26.  pi.  6^^  Midi.  tofomeg«at 

21  Car  2.  B.  R.  the  King  v.  Turnith.  ^^^T^ 

iion. ft  Keb.  58'f.    pi.  121.  Mich,  ai  Car.  %•  B.  R.     The  King  ▼.  French,  feems  to  be 

S.  C.  for  ufing  the  trade  of  a  gr^ctr  in  Chefton  In  Hartfordfliire,  being  a  country  vill,  and  not  a  market 
town,  and  faid  the  Court  agreed  that  it  was  not  withtn  the  ftatute,  and  that  the  ftatute  is  not  to  bee<<- 
tendeJ  by  equity ;  and  it  wasquafhed.-^— S.  C.  cited  ft  Barnard.  Rep.  in  B.  R.  225.  Hill.  6  Geo.  2. 
in  cafe  o/thsKimg  v.  Langlsyj  and  there  Page  J.  faid,  that  he  had  often  known  thefe  indidl- 
mentt  quaihednpon  fuch  exception. 

*  3  K.eb.  790.  pi.  4;.  Trin.  29  Car.  z*  B«  R.  the  King  v.  Bonitxl,  the  Coart  conceived  the 
ofing  the  trade  of  felling  grocery  wares  in  fraall  parcels  ft  miles  out  o^any  corporation,  and  among  many 
poor,  to  be  within  the  ftatute  5  EJiz. '  But  judgment  was  given  for  the  defendant,  bccaufe  the  indid- 
mcnt  wanted  the  words  contra  pacem.  See  3  Keb.  7S2.  pi.  28.     The  King  v.  Burnivil,  S.  C. 

but  adjornatur. 

f  S.  P.  a  Keb.  610.  pi.  47.  Hill.  21  &  22  Car.  2.  B.  R.  The  King  v.  Greenway.  See 

pi.,  fto.     The  King  v.  Morris.  #  T  094  1 

11.  Upon  a  motion  for  quaihing  and  indiflment  againft  a 
baker,  thefe  exceptions  were  taken,     ift,  He  is  indided  for  ujtng 

facultatem  pijtorisy  and  does  not  fay  pants  humani,  2dly,  It  is  for 
baking  panis  triticiy  Anglice^  houfehold  bread ;  whereas  it  fignifies 
only  bread  made  of  wheat|  and  not  houfehold  bread ,  for  that  may 
be  made  of  other  corn,  sdly.  For  baking  panis  ailis,  without  a 
•dafh  for  panis  aflif%.  Upon  thefe  exceptions  it  was  qualhed* 
StyK  24.  Pafch.  23  Car.  Anon. 

12.  B.  vas  indifted  for  ufing  the  art  of  a  brazier ^  contra 
5  Eliz.  cap.  4.  not  averring  it  a  trade  then^  and  uhi  r  ever  a  he  had 
not  fervid  7  years ^  according  to  the  ancient  cufiom  in  the  town  of  Not" 
tingbam.  After  verdift  this  was  excepted  to  in  arreft  of  judg- 
ment ;  and  per  Curiam,  it  is  ill  both  in  the  averment,  and  alio 
in  drawing  the  neceflity  of  fcrvice  to  a  particular  town  5  whereas 
it  ihould  be,  that  he  had  not  ferved  generally  any  where. 
3  Keb.  550.  pi.  55.  Mich.   27  C.'.r.  2.  B.  R.  the  King  v.  Boot. 

13.  Indiftmcnt   for  ufing  a  trade,   not  having  ferved  7   years  Anindift. 
apprenticefhip  in  England  or  dominion  of  Wales ^  was  held  naught ;  "cnt  for 
becaufe  limited  to  England  or  Wales,  when  the  ftatute  is  general,  trade]  not* 
2  Show.  155.  pL  141,  Hill.  32  &  33  Car.  2.  B.  R.  Anon.  having 

ferved  to  it 
the  fp«ce  of  7  years,  wfta  ngnum  Anglia  aut  IVaUla  was  quafhed  for  this  exceptiooy  for  it  (hould  be 
out  ff^alttmm*    12  Mod.  251.  Mich,  lo  W.  3.  B.  &.     King  v.  Fox. 

14.  In  the  cafe  of  an  indi£iment  for  ufing  the  trade  of  a  mer-  s.c.&s.P. 
chant^ta\lory   the  Court  feemed  to  think  a  merchant-taylor  was  ^^^^  ^^* 
nonfenkr^  aud  unintelligible;    they  did  not  know  what  a  mcr-  u's^ac-^* 
chant*tayIor  meant     2  Salk.  611.  pi.  3.  Trin.  4  Ann.  B.  R.  the  cordingiy. 
Queen  v.  Harper.  that  they 

^**-  ^  could  not 

^derfUad  what  a  zoerchant-taylor  is,  and  that  there  was  no  fuch  trade.  And  the  reporter  fays,  note, 
Mr.  Eyic  fiid  he  had  known  many  indi^menU  on  this  itatute  qua/hcd  iot  chat  exception.  And  the 
re^orxr  r«y«  further^  that  It  ieei&s  Cohua  that  whac  a  crafty  loyftcry^  or  occupaclon  ir,  is  matter  of  hw. 
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15.  Two  cannot  be  indiBed  Jointly  for  exerafing  a  trade  net 
.    having  been  apprentices^  becaufe  they  not  being  apprentices  is  that 

vhich  makes  the  crime  and  forfeiture,  and  that  muft  of  necef- 
fity  be  feveral.  i  Salk.  382.  pi.  32.  Pafch.  5  Annae,  in  cafe  of 
the  Queen  v.  Atkinson,  cited  and  admitted  the  cafe  in  2  Roll. '8  r. 
[IndKlment  (N)  pi.  6.  Brooke's  cafe.] 

16.  Baron  and  feme  could  not  be  indiEled  for  exercifing  a  trade, 
not  being  qualified,  becaufe  it  is  the  exercife  of  the  hufband. 
If  the  wife  be  qualified,  that  qualifies  the  hufband,  but  ftill  it  is 
the  exercife  of  the  hufband.  2  Ld.  Raym.  1248.  £a(l.  5  Ann. 
Per  Holt  Ch.  J.  in  the  cafe  of  tlie  Queen  v.  Atkinfon,  &  al'. 

17.  It  was  moved  to  quafh  an  indidment  againft  zferge^maker 
for  dftng  his  ownfergesy  he  not  having  ferved  as  an  apprentice  to  the 

dying  trade  \  for  that  it  was  not  faid  in  the  indictment,  that  he 

was  a  common  dyer,  and  that  he  might  lawfully  dye  his  own  wool. 

And  it  was  faid  to  be  fo  adjudged  in  a  cafe  where,  becaufe  it  was 

not  laid  a  common  baker,  it  was  held  ill  \  for  any  man  may  bake  for 

himfclf,  and  fo  he  may  dye,  &c.  But  the  Court  held  the  indidl- 

ment  well  enough,  being  not  like  the  cafe  of  a  baker,  for  many 

people  bake  their  own  bread ;    but  a  dyer  is  a  feparate  trade. 

II  Mod.  189,  190.  pi.  4.  Mich;   7  Ann.  B.  R.  tlie  Queen  v. 

Prew. 

C  335  3        '^*  *^"  indiflment  for  ufing  the  trade  of  z  falter  was  excepted 

See  (A).—    to,  becaufe  it  faid  that  the  trade  was  infra  hoc  regnum  ujita^  at  the 

Anexcep.     fif^e  of  the  aB  made,.     Now  they  faid  (hoc  regnum)  would  as  well 

taken  to  an    f^itend  to  Scotland  as  England ;  and  the  averring  that  this  trade  was 

indiament     ufed  in  Scotland  at  the  time  of  the  a£l,  would  fignify  nothing. 

fyf^^^t^  Upon  this  exception  the  Court  quaflied  the  indiftment.   Barnard. 

«,f/*r,bc.     Rep.  in  B.  R.  30.  Mich.  1  Geo.  2.  1727.  the  King  v,  Lyfter. 

caufeitwas 

Wtd  to  be  ufed  infra  b  c  regnum  Angliar  at  the  time  of  the  a3  -y  whereas  there  is  no  fuch  kingdem. 
It  was  anfwersd  on  the  other  fide,  that  this  being  a  trade  exprefsly  declared  within  the  aA  to  be 
ufed  at  the  time  of  the  a£l,  the  claafe  of  infra  hoc  regnum  (hall  be  rejedcd  as  furplufage ;  but  adjornanr. 
a  Barnard.  Rep.  ift  B.  R.  147.  Hafch.  5  Geo.  2.  1732.  The  King  v.  Bricton.— Ibid.  17s.  Tritt. 
5  Geo.  1.  S.  C.  The  Courl  thought  it  fo  clear  a  point  againft  the  profecutor,  that  they  immediately  gave 
judgment  for  the  defendant.     And  Lee  J.  faid,  thar  the  cafe  of  the  Quesn  v.  Robinson,  Tris. 

13  Ann.  was  thefirft  determined  on  tbit  point  after  the  union In  arguing  thiscafey  ibid.  147* 

for  the  deHKndant  were  cited  the  cafes  of  the  Queen  v.  Robinfon»  Eafter,  1714*  and  the  Kin«  ▼.  Hog. 
Trin.  9  Geo.  I.  and  the  ^ing  v.  Pa  a  is,  determined  on  the  cafe  of  the  King  y.  Hog,  and  the  cafe 
of  tLe  King  v.  Windgrove,  Hill.  3  Geo.  2. 

1.9,  An  exception  taken  was,  that  the  indiBment  was  in  the  b^* 
rough  of  Colchejlery  and  no  county  /oi^  wherein  that  borough' is. 
And  2dlyy  That  the  indi£tment  only  charges  in  general^  that  the 
defendant  exercifed  this  trade  thefirjl  year  of  the  prefent  king,  tuiti' 
oui faying  in  what  month  of  the. year  it  was.  Now  he  faid^  the  a& 
of  parliament  gives  fo  mu^h  a  month  forfeiture  for  the  time  the 
offence  is  committed,  and  therefore  it  was  material  for  the  indid* 
meat  to  have  charged  how  many  months  the  defendant  exercifed 
it.  The  Court  faid  the  firft  exception  was  clearly  fatal,  and  there- 
fore made  the  rule  abfolute.  Barnard.  Rep.  in  B.  R.  285.  HilL 
3  Geo.  2.  the  King  v.  Kendal. 
5ee  the  ^o.  Indi£imciCb  t)n  the  5  W^  for  exercifing  a  trade^  &c.    it 

kin4  V.       was  moved  in  arreft  of  judgmeiHAdiat  it  does  mt  appear  when  or 

5  m.  vfhtn 
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wbere  th^  jury  ivere  fworn ;  for  the  caption  of  the  indidment  is  Tumith, 
juratores  pro  domino  rege  juraf  proj  &c.  omitting  the  words  adtunc  P**  '°' 
&  ibid.    Hereupon  judgment  was  arrefted.     Gibb.  a66.  pL  ii. 
Pafch.  4  Geo.  2.  B,  R.  tTie  King  v.  Morris. 

For  more  of  ^raHC,  in  general,  fee  SlttfonjS  tam  quam,  ?^C, 

iapprentkedi  ^Bs-ILatoci,  Cra&e  anH  Babi&atfon,  and  the 

References  there,  and  other  proper  titles. 


5Cral>e  anU  iSabigation. 


(A)     Cafes  relating  to  Trade  and.  Navigation.       J^^i^J' 

I.   SF  zjbip  freighted  for  a  voyage  be  wwx/fc  1^  of  for  a  longer  voy^  Fourjoint- 

X  ^J^'>  orforjeveral  voyages,  in  cafe  there  be  no  proteft  againji  2^"*"**^^. 

f/,  and  the  (hip  fufiers  any  damage  in  the  voyage  not  allowed  of,  the  f,^lLate*iie 

daaiage  (hall  be  equally  paid.   Miege's  Laws  of  Wiiby,  15.  f.  it.  jhi/>,  ibe^b 

amrfe  it  to  go  into  the  Admiralty,  and  there  give  fecurity  to  anfwcr  for  the  Hiip  if  Hie  be  *  loft,  and 
they  (hall  be  dtfcharged  agajnft  the  other.  If  one  diflike  the  voyage  and  doth  not  exprejtly  frohiiii  na- 
vigating th^  Aif,  and  .the  (hip  goes  the  voyage  and  is  loft,  in  fuch  cafe  he  (hall  not  be  anfwered  his  part ; 
but  if  the  (hip  return,  he  (hall  have  an  account  for  whac  is  earned,  and  it  (hall  be  intended  a  voyage  witk 
Bis  confent,  lyithout  any  exprefs  prohibition  proved.  As  if  4  are  tenants  in  common  of  land,  and  one  or 
more  (lock  the  land  and  manage  it,  the  reft  (hall  have  an  account  of  the  profits  j  but  if  a  lofs  come,  as 
if  the  (beep,  Sec,  die,  they  (hali  bear  apart.  Per  North  Ld.  Keeper.  Skin.  130.  Hill.  36  &  37  Car.  2. 
in  Chancery.  Anon.— -— > — Vern.  297.  pi.  291.  Strelly  v.  Winfoh,  S.  C.  accordingly.  For  qui 
lentit  commoduro  fentirc  debet  Sc  onud. 

•C33<5] 

2.  If  there  be  fevcral  owners  of  a  (hip  and  they  fall  out^  the 

Jbip  notwithftanding  this  variance  may  make  one  voyage  upon  their 
common  charge  and  adventure  before  they  fhall  be  fo  much  as  heard 
to  diflblve  the  partnerihip ;  but  if  after  that  they  cannot  agree, 
he  nvho  defires  to  be  free  is  to  offer  to  the  rejl  his  part  at  a  price  as  he 
v/ill  either  give  or  /ai^,  which  if  he  will  not  do,  and  yet  refufes  to 
fell  the  Ihip  forthwith,  the  reji  may  rig  the  flAp  at  their  own  charge 
and  upon  the  adventure  of  the  rcfufer  fo  far  as  his  part  extends, 
without  any  account  to  be  made  to  him  of  any  part  of  the  profit  at 
her  return.  But  they  muft  bring  her  home  fafe  or  anfwer  him  the' 
value  of  his  part.     MoUoy,  lib.  3.  f.  14.  cites  Lex  Mercatoria, 

I20,  121. 

3.  But  if  the  partners  who  have  the  greaiejl  fbare  of  the  (hip 
refufe  to  continue  the  partnerfhip  with  »nc  whL  hc^  but  one  part  or  a 
fmall  Ihare  therein,  and  who^jgnot  wlthut  ^reai  lofs  fell  or  part 

there- 
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therewith  at  the  price  fa^  nor  is  Me  to  buy  their  parts,  then  they  muft 
all  put  the  (hip  to  an  appraifement,  and  fo  difpofe  of  her  by  fale, 
or  letting  her  forth  on  the  voyage  according  to  fuch  appraifexnent. 
Molloy,  lib.  3.  f.  14.  cites  Lex  Mercaforia,  120,  iii. 

4.  No  fubjeft  ought  to  trade  within  any  realm  of  infidels  with- 
out licence  of  the  king,  becaufe  he  may  turn  infidel.  Per  Coke 
Ch.  J.  and  fays,  he  had  feen  a  licence  in  E.  3/3  time,  reciting 
that  he  having  fpccial  trufl  and  confidence  that  his  fubjeft  will 
not  decline  from  his  faith  and  religion,  did  licence  him,  &c. 
2  Brownl.  296.  Hill.  7  Jac.  C.  B.  Michelborn  v.  Michelboro. 

5.  In  an  information  the  cafe  was  that  the  Ruffia  company  was 
incorporated  in  i  and  2  Ph.  and  Mar.  and  it  was  granted  to  diem, 
that  fto  per/on  not  being  of  their  company  Jhould  trade  thither  ^vithout 
their  leave ,  under  the  penalty  of  forfeiting  Jhip  and  goods  :  afterwards 
by  aB  of  parliament  8  Elix^  thefe  letters  patents  were  confirmedy  and 
it  was  enaEiedy  that  no  perfon  fuhjeEi  or  other ,  fbould  trade  thither 
'without  their  leave.  The  quellion  was,  whether  a  perfon  free  of 
their  company  might  trade  thither  without  their  leave?  The  Court 

•  inclined  to  be  of  opinion  that  he  could  not;  for  the  great  incon- 
venience was  the  finglc  and  fc para te  trade  of  thofe  of  the  company, 
and  not  of  foreigners,  who  could  not  trade  without  leave  of  the 
company,  and  the  acl  is  a  mere  aEl  of  creation ,  and  to  regulate  thfe 
of  the  company  'who  trade  feparately  to  the  prejudice  of  the  joint-flocks 
and  if  it  was  an  adl  of  confirmation,  it  would  be  void,  becaufe 
the  letters  patents  themfclves  are  void,  being  to  appropriate  a  trade 
^  which  the  king  cannot  do  by  law.  Hard.  108.  Hill.  1657.  in  the 
Exchequer.  The  Attorney  General  v.  Alum. 
Keb.  38.  6.  In  cafe  the  plaintiff  declared  that  he  was  owner  of  one Jtxteetttb 

v^^^o^.  party  and  the  defendant  of  anotlier  i6th  part  of  the  fame  fliip,  and 
cotdingly^  that  the  defendant  fra^udulently  and  deceitfully  carried  the  faid  fbip 
and  that  it  ad  loca  tranf marina,  and  difpofed  of  her  to  his  own  ufe,  by  which  the 
¥««th«  folly  plaintiff  loft  his  i6th  part  to  his  damage  j  on  not  guilty  pleaded 
in  common,  ^^^  vcrdiA  foi:  the  plaintiff,  it  was  moved  in  arreft  of  judgment 
that  he  did    that  the  aQion  did  not  lie ;  for  though  it  be  found  .deceptive,  yet 

"^iuVcmI  ^^^^^  ^^^  "^^  '^^^P  ^^>  ^^  ^^^  aftion  did  not  lie  on  the  fubje£t  matter, 

fecurity  for  And  here  they  are  tenants  in  common  of  the  fliip ;  and  by  Littleton, 

bii  16th  between  tenants  in  common  there  is  not  any  remedy,  and  there 

J^*J"^  cannot  be  any  fraud  between  them,  becaufe  the  law  fuppofes  a 

s.  c.  cites  truft  and  confidence  betwixt  them  \  and  upon  thefe  reafons  judg- 

Litt.  f.  211.  ment  was  given  quod  querens  nil  capiat  per  biilam.     Raym.  15. 

mifpr'n«r  P^^^^*  ^3  ^^^^  ^-  ^-  ^^  ^raves  V.  Sawcer. 

for  r.  323.  But  fee  now  the  ilatube  4  &  5  Ajine^  cap.  i6.  as  to  tenants  ia  common* 

[  337  ]  1'  ^^'  Skinner's  cafe  prcfercd  to  the  judges  from  the  council- 
This  cafe  board.  After  a  pctition,prcfented  by  him  to  the  lords  of  the  coun- 
I^catcd"^''*  ^^^»  ^^  ftated'his  cafe  as  follows,  viz.  that  in  the  year  1657,  when 
nie  as  taken  trade  was  Open  to  the  Eajl  Indies  and  free  for  all,  ntfet  forth  ajbip 
from  a  MS.  of  his  own  from  London  and  arrived  at  Jambyiti  1658,  andpof 
Wd  Ch.^T.  AIP'^  ^^^^filf  ^f  ^  warehoufe  on  the  river  fide,  on  which  his  Jbip  rodty 
Kx>iiog.  wherein  he  put  great  part  of  his  goods;  he  alfo  had  pofleiled  a 
boufe  at  Jamby  and  goods  therein^  and  purchafed  of  the  king  of 

6  \  Great 
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Great  Jamby  to  him  ^nd  his  heirs  the  iflands  of  Baretha,  aild  built 
a  houfe  and  had  contra£led  for  the  planting  of  pepper ;  that  in 
the  year  1657,  the  agents  bfthe  Eaji  Indie  Company  with  above  30 
men  armed  with  muikets,  fwords,  and  half  pikes, yrr/^d/j  hisjhip^ 
boarded  her,  and  took  her ;  they  afiaulted  and  took  his  warehoufe  and 
all  his  goods  on  Jhore,  and  with  above  20  men  armed  as  aforefaid^ 
they  ajfaulted  his  pejjon  at  Jafnby  and  wounded  him  and  took  him^ 
broke  open  his  hottfe,  fpoikd  him  of  his  goods  and  papers y  and  the  faid 
agents,  with  men  armed  as  aforefaid,  did  afTault  the  iflands  of  Ba« 
retha  and  pofiefTed  themfdves  of  the  fame,  built  a  houfe,  cut  down 
timber^  and  do  iliU  (as  he  believes)  poflefs  the  fame  j  and  upon 
this  cafe  he  propounded  thefe  queftions : 

rft.  Whether  Mr.  Skinner  is  not  rclicvatle  properly  in  the  con- 
ftable  and  marihal's  court  ?  adly,  Whether  he  can  have  a  full 
relief  in  any  ordinary  court  of  law  ?  Upon  which,  by  an  order 
dated  the  faid  12th  of  April  1665,  the  king's  majefty  being  pre* 
fent,  the  Hate  of  his  cafe  was  fent  to  the  2  Lord  Ch.  Juftices^ 
and  the  Lord  Ch.  Baron  and  the  reft  of  the  judges  then  in  town, 
to  confider  of  the  faid  queftions  and  make  a  report  of  their  judg« 
ment  thereupon;  upon  which  we  met  accordingly,  and  after  ad* 
vice  made  the  report  following. 

ift.  That  we  are  of  opinion  that  Thomas  Skinner  in  the  order 
mentioned,  is  not  relievable  for  any  of  the  niatters  in  his  cafe  pro« 
pofed  in  the  conftable  or  marihal's  court,  they  having  no  jurif- 
didiion  in  matters  of  this  nature. 

adly.  That  his  majeft/s  ordinary  courts  of  jufticc  at  Wcftmin- 
fter  can  give  relief  for  the  taking  away  and  fpoiling  his  fhip  goods 
tind  papers,  and  aflaulting  and  wounding  his  perfon,  notwithftand* 
ing  the  fame  was  done  beyond  the  feas. 

gdly.  That  as  to  the  poflefEng  and  detaining  of  the  houfe  and 
iflands  in  the  cafe  mentioned,  he  is  not  relievable  either  in  the 
conftable  and  marihal's  court,  or  in  any  ordinary  court  of  juftice. 

8*  Upon  an  information  tarn  quam^  grounded  upon  the  aA  of 
navigation,  fir  importing  goods  in  a  foreign  fhip  contrary  to  that  aft, 
the  queftion  was,  whether  or  not,  if  z  foreign  fhip  naturalized  by 
the  new  aft,  being  a  prize  taketi  in  the  late  war  with  Holland,  be 
^er^Mwrds  fold  to  a  foreigner^  fvho  fells  her  again  to  an  Englifbman^ 
whether  or  no  the  oath  now  muft  be  taken  again  according  to  the 
new  ad.  And  adjudged  that  it  need  not,  becaufe  that  the  fliip 
was  once  lawfully  naturaliEcd.  Hard.  511.  Trin.  21  Car.  2.  in 
the.  Exchequer,  Martin  vi  Verdew. 

9.  A  bill  was  brought  to  be  relieved  againfi  anions  of  tre/^fs, 
forfiijing  their  goods  in  the  ifUmd  of  ice.  on  the  pretence  of  breaking 

an  inhibitum  of  the  king  ofDenmairky  wheteas  by  articles  of  alliance 
between  the  crown  of  England  and  Denmark,  free  trade  was  al- 
lowed to  all  Englifli  in  all  ports  of  the  kingdom  of  Denmark, 
whereof  the  ifland  Was  a  port  5  but  in  regzxA  fentence  was  given  in 
the  court  there  for  the  plaintiiF  on  the  feifure,  the  bill  was  difmilTed. 
Chan.  Ca{es,  237.  Mich.  26  Car.  2.  Bluet  v.  Biiaipfield* 

10.  In  evidence.  Hales  Ch.  J.  faid  an  indebitatus  by  one  joint 
part-KxwneT  of  a  fliip  for  his  ih^rtfcof  freight  yiz^  joint  orfeverat at 
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•  the  plattitiff^s  ileBion ;  and  evidence  of  the  Citjiom  of  merchants  W 
bring  it  alone  was  fufficient,  and  one  cannot  rclcafc  the  othcr'f 
part.  Alfo  if  one  takes  •  but  a  moiety  or  lefs  of  what  belongs  to 
his  (hare  for  freight,  yet  the  other  may  fuc  for  his  whoJc  (hard 
of  it,  and  fo  it  was  faid  to  be  held  in  the  cafe  of  coal-mer- 

chants J  but  the  matter  ended  by  reference.  3  Kcb.  444.  pi.  63. 
Hill.  26  and  27  Car.  2.  B.  R.  Stanley  v.  Ayles. 
5  iflod.  193.  1 1.  By  the  a£t  of  navigation  1 2  Car.  2.  c.  18.  certain  goods  an 
?•  ^'  ****  prohibit  ed  to  be  imported  here  under  pain  of  forfeiting  them,  one  part 
cording?y*by  '^  ^'-^^  ^^^^t  another  to  him  or  them  that  iviIJ  inform,  feife^  orfuefor 
the  whole  tJiefame ;  and  it  was  adjudged  in  this  cafe,  that  the  fubjed  may 
^^M<id —  bring  detinue  for  fuch  godds  as  the  lord  may  replevin  for  the  goods 
S.  c.  ad?*  of  his  villein  diftrained ;  for  the  bringing  the  aftion  vcfts  a  pfo- 
judg^ii. —  perty  in  the  plaintiff.  Salk.  223-  Pafch%  8  Will.  3.  B.  R.  RoberU 
R::oVb;j.    v.WetheralL 

the  Tcry  offence  devefts  the  property,  though  not  then  in  the  plaintiff*,  yet  when  die  a£lioB  is  brooght 
It  is  in  him  b>  relation*    And  judgment  for  the  plaintiff.    Comb.  361.  S*  C. 

So  where  12.  ^ome  part-ovjners  of  a  (hip  were  defrous  that  fbe  fbauld  go  t9 

rr^onfont-  f^^*  *"^  others  would  not  confent,  upon  which  they  procure  the  (hip 
cr»,  and  but  to  be  arrefted  by  procefs  out  of  the  Admiralty,  and  compelled  thofe 
.  «  or  3  re-  ^]yf  intended  to  fend  thejhip  a  voyage  to  enter  into  recognizance  there, 
CourtdMiied  conditioned  for  herfafe  rdurfu  After  which  thejhip  began  a  voyage 
a  prohibition  and  was  loft,  and  up(9n  this  the  perfons  hound  werefued  in  theAdmi" 
loaraitia  raliy*  Prohibition  was  moved  for.  i.  Becaufe  the  recognizance 
raltyupon  °^^  being  in  nature  of  a  ftipulation,  the  Admiralty  had  not  power 
the  ftipala.  to  compel  tlie  party  to  enter  in  it.  2.  Becaufe  this  fuit  being  in 
tion  5  for  nature  of  debt  upon  a  recognizance,  that  court  had  not  cogni- 
though^by"'  zance  of  it.  But  the  prohibition  was  denied  by  the  Court  (abfent 
the  law  of  '  Holt  Ch.  J.)  bccaufc  this  fuit  is  between  the  part-owners  of  the 
England,  %  £j^jp^  ^j^^j  ^^  property  is  admitted  j  and  therefore  it  is  properly 
•wnen'^may  conufablc  there.  3.  If  the  Admiralty  had  not  power  to  taketuck 
hinder  the  recognizances  all  navigation  muft  be  obftruded  if  one  obftinate 
r*d"  ^^  part-owner  would  not  confent  that  the  fliip  fhould  make  a  voy- 
fliip  a  voy!  ^gc ;  and  e  contra  it  is  very  itafonable  that  he  have  fecurity  that 
•ge  without  the  fhip  return  in  fafety,  fincc  he  does  not  confent  to  the  voyage, 
fell  *^ct  the  ^*  relatione  m'ri  Shelley.  LA.  Raym.  Rep.  223.  Eaft.  9  W.  3. 
law  of  the     Lambert  V.  Acrctree* 

Admiralty  it  ■  ' 

otherwife.  For  there,  for  the  encouragement  of  navigat'ion,  the  Court  ofAdminlty  wiU  permit  tk 
ihip  to  make  the  voyage,  upon  fecurity  given  to  bring  hir  back  fafe.  For  it  is  reafonable  that  the  ocbcn 
who  oppofe  the  voyage,  fhould  have  fome  fecurity  for  their  (hip.'  Then  if  thejhip  hthfi  xiissxthi 
ptriloftht  advmturers,  and  they  fiialt  be  fuabie  upon  (heir  ftipulation  by  the  others  in  the  Adminlty} 
for  now  it  is  not  doubted,  but  the  Admiralty  niiy  take  ftipuUciotti.  Ld«  Raym.  Rfp>a35*  Tiia* 
p  W.  3.     Biacketv.  Aniley. 

But  vnhtxt  there  were  S  owners  of  the  (hip  called  the  ITpton  Galk}',  6  ep«r«  dtfirmt  thct  thtfnp  thei 
lying  in  the  ThamUfJboulJ go  on  a  vcyjge  ra,  &c.  the  other  a  e^pifidit,  thereupoa  tht  ^HbttUdmAi 
jidmiralty  againft  the  others  in  order  to  obtain  a  deret  of  that  court,  tbtt  thi  fnp  fKutd^ma^  tht  vtj^, 
and  the  ume  was  decreed  accordifigly  \  and  that  the  bpcuJd  enter  into  ^ftipulatkm  to  the  other  2  (or  the 
&fe  return'  of  the  (hip*  which  they  did.  f  he  Jbip  f;iiled  and  tuas  iiS  in  the  voyage.    The  2  fufdieocbef 


69  Tiz.  Degrare*  and  5  ethers,  on  this  iHpulaiion  in  the  Admiralty.  D.  memtifw  tifteh^btnB^  to  fliy 
this  fuit,  ufim  (uggedion  of  ^^ftatute  of  13  /{.  2.  cap,  5.  and  15  1{.  2.  cmp,  3.  andrftbtfaSti  hfiet 
idleged.     But  the  Court  thinking  this  point  not  (it  to  be  determined  on  a  mdtioo,  ordered  ue  plaintiff 


io  take  9  prohibition,  and  declare  upon  it,  and  then  on  the  de(endaat*a  demurrer,  the  point  wwiM  eooe 
judicially  before  them,  and  receive  a  more  folemn  determination.  But  Holt  Ch'«  JolBec  M,  ihaT 
die  Court  of  Admiralty  might  taka  ftipulatioai  for  bdH,  and  that  they  might  frocced  b^  tfaa%  toA 
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tt  vdsconftantlr  allowed,  though  Co.  4  In(l.  t  3  5.  is  of  another  opinion ;  i(ti<)  yet  fuch  fttpulations  are  ai 
Bioch  uriihio  the  words  of  the  ftatuce  ot  Rich;  2.  as  the  recognizance  in  thii  cafe.  But  the  queft'ioifm 
this  cafe  if.  If  by  the  cuftom  of  England  tlte  Admiralty  has  not  fuch  a  jurifdiction;  if  it  has,  neither 
the  ftarute  nor  common  law  will  redrawn  them.  2  Ld.  Raym.  Rep.  1285.  £aft«  6  Ann*  DegraTC 
V.  Hedges* 

"For  more  of  '(Era&e  antt  iflaftfrjatfon  in  general,  fee  Courf  of 
iaD»tfra(tp>  jfactor,  jfratg^t,  l^ppoti^cation,  9^mnzttf 

'   tt8aQ;€0|  a^nd  other  proper  titles^ 
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I     I    II— ■—^****- 


(A)     Notes  and  Rules. 

X«    A  Tfavcrfc  Jgnj/lis  in  pleading  the  denying  of  fome  pointy 

^^  matter^  or  thing  alleged  on  the  other  fidC)  with  an  abf* 
que  hoc^  that  fuch  a  thing  was  done  or  not*  Heath^s  Maximst 
103.  cap.  5.  . 

a.  When  the  maHer  ^  a  plea  is  not  goody  there  a  tnverfe  is  not 
good ;  by  the  juftices  of  both  benches*  hu  Appeal,  pi*  1 2%*,  cites 
37  H.  8. 

3.  Where  a  perfeS  bar  is  pkadii^  a  traverfe  makes  the  plea  double  f 
for  it  requires  a  double  anfwer.  Arg.  Litt.  Rep.  15.  cites 
<!  Rep.  24«  HeLlier's  cash,  and  33  H.  6*  18.  22  H»  6*  4a* 
I  £f  5»  3.    Ci>«  £nt.  Quare  Impedit,  505* 

4»  If  a  inzn  pleads  ihSatj  and  the  plaintiff  r///rVx  matter  in  law, 
he  (hall. never  traverfethe  bar.     Arg.  Litt.  Rep.  15.  in  cafe  of 

FSKNER  V»  THE  BiSHOP   OF  LoNDONj    PASVIL  AND   MlCHELSON^ 

cites  5  H.  7»  14.  per  Huffey. 

5%  No  traverfe  ought  to  be  taken,  but  where  the  thing  traver/ed 
if  pliable.  Gro»  J.  221.  pi.  3.  Pafch*.  7.  Jac*  B*  R.  in  cafe  of  Be- 
del v.  Lull.  • 

6*  When  the  defendant  traverfcs  any  part  of  the  plaintiff's  count  Ld*  Raym* 
ot  declaration  in  a  quare  imped:  ty  it  ought  to  be  fuch  part  as  is  both  ^J^'J'*  ^ 
inamjlftent  tvith  tie  defendanfs  title j  and  being  found  againft  the  plains  Wal- 
i^^  does  ayUiitely  d^roy  hit  titles  for  if  it  does,  not  io,  however  tham  t. 
inconfiftent  it 'be  with  the  defendant's  title,  the  traverfe  is  not  l'^^*"?"* 
well  taken;  per  Vaifghan  Ch.  J.  Vaugh.  8.  Hill.  17  &  18  Car.  a*  Vaugh.  8. 
C  B.  in  cafe  of  T4Afton  v..  Temple  &  al.  i^o'  »<"  *  »*« 

will  traverfe,^ 
ht  «ight  to  tnverfe  that  whkb  toUlrtduee  the  pohit  indthati  u  4  Qwdujm :  and  tlitrefote  the  tnTcrtiof 
S>  igm«mria^;wr<|gwpt  wm  iUj^  and  it  was  fo  held* 

Cc  %  .7.  If 
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7w  tf  one  will  take  a  traverfe  to  a  declaration,  be  ought  to  Mf* 
ver/e  that  part  of  it,  the  doing  whereof  will  make  an  end  of  the 
matter yir  whicb  the  plaitttlff  declares^  and  then  is  the  traverfe  good 
Pafch.  24  Car.  2.  B.  R.  elfe  not  ^  for  tlien  it  is  to  no  purpofe. 

2  L.  P.  R.  589.  tit.  Traverfe. 

Z\  The  tjhuid  pdrt  of  a  traverfe  Is  hut  the  iinial  <f  a  material 
matter  alleged  by  the  plaintiff  or  defendant  refpe£liv€ly ;  the  for* 
mal  patt  is  abfque  hoc.  But  that  a  traverfe  is  good  without  the 
words  abfque  noC|  15  exprefsly  refolved  i  Saund.  22.  Bekmet  v. 
FiLKXNs.   Arg.  Ld.  Raym.  Rep.  356*  in  cafe  of  PuUe&a  v.Benfon» 

y  (G).  (B)    Of  the  Inducement  to  a  Traverfe. 

•t  ''A  '^'^^^^^  o^gf^^  ^0  have  an  Inducement  to  make  it  relate  to  the 

"^  yiwoiW  matter f  or  elfe  it  is  not  good  and  formal..  Mich. 
22  Car.  B.  R.  tor  elfe  it  cannot  be  known  what  is  traverfed  there- 
by.    2  L.  P.  R.  587.  tit.  Traverfe. 

2»  Where  the  induecment  to  the  traverfe  is  ill,  and  the  traverfe 
is  well  taken,  this  is  good  upon  a  general  demurrer ',  but  upon  a 
Jfeciai  demurrer  {hewing  this  for  caufe,  it  is  naught.     2L.  P.S* 
588.  tit,  Travprfe,  cites  Mich.  5  W.  &  M. 

3.  The  inducement  to  a  traverfe  ought  always  to  contain  fufficitnt 
tstle^  but  it  is  not  material  whether  the  matter  is  true  or  falff* 

3  Sadk.  353.  pi.  5.  Pafch.  9  W,  3.  Anon,  cites  Cro.  C  265,  266* 
B.P.  3Salk.  4.  Per  Holt  Ch.  J.  a  man  ought  to  induce  his  traverfe^  and  ths 
^5V  P*' 5'  reafon  is,  hecaufe  he  ought  not  to  deny  the  title  of  another  tiObeJbevi 
I  Anon.    *  7&W  colourable  title  in  himfelf;  for  if  the  title  traverfed  be  found 

naughty  and  no  colour  or  right  appears  for  him  who  traverfed,  it 
would  happen  that  no  judgment  could  be  given.  3  Salk.  357. 
pi.  12*  Pafch«  9  W.  3.  Anon. 

J.  Where  a  traverfe  goes  to  the  matter  of  a  plea,  &c  ell  that 
went  before  becomes,  inducement,  and  is  waived  by  the  traverfe;  hrd 
where  a  traverfe  goes  to  the  time  only,  what  was  fet  out  in  the  pka 
before  does  not  become  bare  matter  of  inducement,  nor  is  it  warred 
by  the  traverfe ;  per  Holt  Ch.  Juftice.  2  Salk.  642.  pL  I2.  •  •  • 
Ann.  B.  R.  Green  v.  Goddard.  . 

'  6.  Inducement  to  a  traverfe  if  infufflcient  tohere  the  trtxverfe  it 
a  thing  immaterial.  See  Comyns's  Rep.  302.  pL  tj$*  Mich* 
5  Geo.  X.  C.  B.    Newland  v.  Collins. 

See  (5>        (C)     Trav^rfable^  what.     Caufe ;  in  what  Cafes. 

1  •  T  N  affife^  if  the  nvarranty  9fthe  uncle ^  vfhofi  hm^  ttc.  it  pbadt^, 
*  it  is  a  good  plea  that  he  never  hadfuch  uncle*    Br.  Tntfcrfc 
per,  &c.  ph  329.  cites  44  Aff.  x. 

a*  A  vill  ^as  indi£ked  t>f  the  death  of  a  murderer^  '€itttAltJL 

'  imd  B»  bad  looA  of  the  money  of  the  offender,  who  was  fiiedi  flttS 

he  who  was  fuppofed  to  ha?e  the  money  came  and  trmviffii  ab 

•  €mfh 
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uufij  inafintich  at  it  was  wdy  an  injuffi  rfojpcf.  Br.  TrsMrerfd  per^ 
Jec«  pi.  321*  cites  47  £.  3.  26. 

3*  Iflue  was  taken  whether  bond  nvas  talen  fir  loL  parcel  &f  a  Br.Contrafi* 
tontraa  of7.oL  or  for  other  caufc.     Br.  Traverfe  per,  &c.  pL  46.  J*'^]  ^**** 
cites  3  H«  4.  17. 

4.  If  a  man  removes  piaint  of  replevin  out  of  the  ling*j  court  fir 
caufif  and  the  iefindant  tenders  to  traverfe  the  caufcy  and  the  either 
party  dtmursy  and  it  is  adjudged  againft  him  who  traverfesy  thit 
is  peremptory^  and  the  plaintiff  ihall  recover;  but  the  court  will  not 
fuffer  the  traverfe  of  the  caufe^  unlefs  in  ancient  demefne^  as  they  faid 
tnere*    Br.  Peremptory,  pi.  79.  cites  27  Hw  6.  4. 

5.  \n  pradpe  quod  reddatj  a  man  prayed  to  be  received^  and  the 
other  traverfed  the  caufe  \  and  this  was  held  jeofail  \  for  he  ought 
to  traverfe  the  reverfion,  and  becaufe  he  did  not,  therefore  it  is 
jeofail,  as  it  was  held.     Br.  Repleader,  pL  42.  cites  33  H.  6.  39. 

6.  Trefpafs  by  W.  Babington  agaiiift  N.  B.  quart  M.  P.  prifoner   [  341  J 
in  the  FUet^  in  cuftodia  querentis  apud  JV.  cepit,  &c.     The  defend- 
ant /aid  that  E,  Vefwr  toas  warden  of  the  fleet  at  the  time  of  the 
trefpafs,  and  that  the  prifoner  was  bound  in  a  recognizance^  and  that 
theju/lices  commanded  En  Venor  the  fame  day  to  have  the  prifoner  be* 

fire  themy  by  which  the  defendant ^  as  fervant  of  the  faid  E.  Venor^ 
brought  him  to  the  juftices  to  the  court,  and  carried  him  back  to  the 
Fleet  by  command  of  the  fame  jiiftices^  and  as  he  was  carrying  him 
in  We/tminfter^  the  plaintiff  took  him  out  of  his  pojfeffton^  and  he  retook 
him  abfque  hoc  that  he  was  warden  at  the  time  of  the  trej^afs.  And 
by  the  opinion  of  the  Court  it  is  a  good  plea ;  for  if  he  was  not 
warden  he  cannot  have  a£bion  of  the  taking.  Br.  Trefpafs^  pi.  305* 
cites  4  E.  4*  6.  9. 

7.  The  caufe  fhall  be  trayerfed  in  feveral  cafes ;  as  to  cleanfe  the  ^i"'  P«ftnt- 
land  by  leafon  of  tenure,  he  may  fay  that  he  has  not  the  land  per  cl^|^-|, 

imamj  &c.  or  that  the  way  is  not  a  highway^  or  in  battery  of  his  14.  dtn 
ervant^  to  fay  that  he  is  not  his  fervant,  &c.    Br.  Traverfe,  per,-  ^•'C 
&c.  pL  182.  cites  5  H.  7.  3. 

(•  Where  tlie  caufe  of  voucher  isfhewn,  the  caufe  is  traverfable. 
Jenk.  12.  pL  2o« 

9*  The  caufe  why  the  college  of  ph^tcians  fine  and  imprifon  ought  to  in  aflkult^ 
be  certain,  for  it  is  traverfable ;  for  though  they  have  letters  pa-  ij^  ^^^ 
fents  and  a£l  of  parliament,  yet  inafmuch  as  the  party  grieved  moit  agJaft 
}uM  no  other  remedy,  neither  by  writ  of  error  nor  otherwiie,  and  the  ceoron 
they  arc  not  made  judges,  nor  court  given  to  them,  but  have  au-  w*Uf^y. 
thority  barely  to  do  it,  the  caufe  of  their  commitment  is  traverf-  fidansfbr 
abk  in  adion  of  falfe  imprifonment  brought  againft  them.   8  Rep.  fii»wga»d 
I2X.  Hill.  7  Jac.  per  Coke  Ch*  J,  in  the  conclufion  of  hb  argu-  '*^^^ 
ment  in  Dr.  Bonham's  cafe.  ftax.,  ihej 

fet  forth 
thtif  tDthoritft  and  ihewed  the  perfon  and  fa  A  to  be  within  their  jarifdi^tion  as  cenfort  \  and  per  Holt 
Cb.  J«  thfs  it  not  tr^ver^U  in  this  eoi/at<ra/  affhn,  becaufe  they  are  made  judges  to  hear  and  deter« 
taJmti  and  therefore  not  liable  to  an  adtion  for  what  they  do  by  vtrtiie  of  theit  judicial  power ;  and 
wfaeieTer  a  ftatote  giTet  ^fowtr  tofae  and  imfrtfmt  the  perfons  to  whom  fuch  D3wer  if  givettt  arii 
jodgeiof  fecofd,  and  their  coart  it  a  court  of  record.  Carth.  4^4..  Palch.  11  W.  3.  B.  R*  Dr* 
iQraeafdt  ▼•  Dr.  Bamd*  And  per  HoJt,  at  to  that  point  in  Dr.  Booham*8  cafe»  it  it  only  an 

•piiuMi  delivered,  and  not  a  refulucion,  and  it  not  law.     Ibid.  Mary.  Ld.  Raym.  Rep.  467,  4.6S'. 

S.C.  sad  f«m«  poitttt  accofdingly.— la  Mod.  389.  S.  C.  and  fame  pointt.    ■  '  jfwi/ though  th« 
pl^iatiA  hftd  tu  nmdy  U  any  gtktr  cwrt,  li  does  not  follow  that  the  (nEt  Dpoa  whifh  fuch  coAvaftioft 
•  C«  3  it 
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it  gnmnM  !•  ttcwfiibk  Hi  a  colUtBral  'tdion,  becavft  the  power  which  the  tMofcn  him  is  gfw  W 

them  by  the  ftacste  by  which  they  are^  as  it  Vfert^  a  jury  to  try  the  faS  whetbtr  the  ^axit  is  ped  m 
wot*  And  i(*')tujfind  contrary  to  evidence^  yet  no  a^ion  lies  ^gainft  them,  becaiife  chey  are  on  thdv 
oaths  I  tbeiefore  what  they  find  cannot  be  traverfed,  Carth*  494.  Dr.  CrocnTelt  t.  Dr.  Bnracl 
&  ai\ 

Raym.  199.  10.  An  adion  upon  the  ca/i  brdught  upon  a  bargain  for  com  and 

S.  C.  *nd  by  grafs^  Scc.     The  defendant  pleads  anoihir  aBion  depending  for  the 

the  plMdiJag  famc  thing.     Tlic  pJaintiflF  replus  that  the  bargains  nvere  fsveral^ 

is  weii»and  abfque  hoc  that  the  other  aflion  was  brought  for  the  fame  caufew 

^^  ftant  '^^^  defendant  demurs  fpecially  j  for  that  he  ought  to  have  con-» 

praaice—  cludcd  to  the  country.     It  was  ii^fiftcd  that  when  there  is  an  affir- 

Vent.  xoi.  mativc,  they  ought  to  make  the  next  an  iflue,  or  otheiwifc  they 

Tjiivakt  ^^^^  plead  in  infinitum ;  and  accordingly  judgment  was  given  for 
s.  c.  and  *'  the  defendant,  i  Mod,  72.  pL  26.  Mich.  22  Can  2.  in  B.  II..  HsMnaa 

the  travcrfc  y*  Truant. 

was  held 

food}  and  allowed  for  puttiog  the  matter  more  fiogly  in  iflfue^* 

II,  If  a  fentence  of  deprivation  be  pleaded,  you  need  not  fhew 

the  cgnfe  :  it  is  not  traverfable,  even  in  a  vifitation,  when  it  is  by 

the  vifitatorial  power.    Skin.  485.  Trin.  6  W.  &  M.  B.  R.  in  cafe 

of  Philips  v.  Buij,  cites  Raftall's  Ent,  fol.  i,  11  H.  7.  27.  an4 

7  Co.  Kenn's  cafe. 

1  Sa1k.ft47'       12.  In  Cafe  for  a  poundbreach^  and  taking  thence  a  mare  im- 

bot*s.%?     pounded  by  the  plaintiff  for  damage  feafant,  the  defendant  pleaded 

does  not  ap-  that  he  gave  the  plaintiff*  6d.  in  fatisfoBion  of  .the'  trcfpafs,  and 

pear.  that  plaintiff  accepted  it,  and  gav^  leave  to  defendant  to  take  the  mare 

L34*  J    out  of  the  poundy  zni,  that  he  took  her  accordingly,  the  gate  being 

open^  &c.     Plaintiff  replied  de.  injuria  fua  propria  abfque  tali  cavfi^ 

After  verdi£):  for  the  plaintiff,  it  was  moved  in  arreft  of  judgment 

that  the  replication  was  ill,  becnufe  ^he  plaintiff  ihould  not  have 

traverfed  the  caufe  generally,  but  the  acceptance  in  fatisfoBion.    Scd 

non  allocatur  i  for  though  fuch  iffue  is  improper,  and  bad. been 

ill  on  demurrer,  yet  it  is  aided  by  the  verdiA. '  Ld.  Raynu  Rep« 

104.  Mich.  8  W.  3.  Cotfworth  v.  Betifon. 

1 3.  Caufe  for  which  a  fine  isfetj  is  never  traverfable.    \  Salt  39^* 
Trin.  12  W.  3.  B.  R.  Grocnveh  y.  BurwelL 


p2t.    *  (D)     Command. 

!•  'T^HE  command  is  not  traverfable  unlefs  in  Jpeaal cafe^  wher^ 
•*•     the  command  determines  the  interefi  of  fhe  other  party,    Arg. 

2  Lc.  2x5.  in. cafe  of  Fuller  v.  Crimwell,  cites  13  H.  7. 12, 13. 
See  Thorn  2.  In  replevin^  the  defendant  juflifies^  for.  that  J.  S.  was  fiifii 
1-MMn.*  x«^^  of  the  place,  &c.  where ;  and- that  he,  as  his  fervant,  and 
Sccundary  by  his  Command,  did  take  the  cattle  there  damage^feafanty  and  fo 
'^*^'^^J^^«  juftifies.  The  plaintiff  replies^  and.  confeffes  it,  but  fays^Arf 
if  it'had  *  J*  ^'  fvo^f^fid  in  fee  long  before,  and  leafed  to  him  at  ivillf  dfmu 
brea  ijiwcafe  poc  that  J*  S*  did  commondYam  for  tp  enter,  and.  to  take  the  ca^ue. 
of  a  leajefor  Upou  demuTTcr  thc  only  queftion  was  touching  the  validity  of  the 
^'^'^Rfi^      travcrfc.    And  by  the  whole  Court  it  was  ruled  good  j  for  the 

4  plain- 
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lilnntiff  in  this  cafe  coidd  not  travcrfc  any  other  matter  but  thp  then  m  fuch 
command.  And  fo  judgment  was  given  for  the  plaintiff.  1  Bulft.  \^^^\y^^ 
189.  Pafch.  19  Jac.  Home  v.  Harrilbn.  other  ought 

.to  have  bem 
,     (nveridy  and  not  the  command ;  and  (b  it  has  been  here  adjudged  before^  but  otherwife  in  cait  of 
a  ieaie  at  will«  as  in  this  cile  \  the  Cooxt  agreed  in  this,     i  BulA.  189. 

3.  In  conufance  for  rtnt  in  replevin  by  bailifl^  the  command  is 
not  traverfable,  becaufe  that  goes  to  the  right.  But  in  conufance 
for  dama^feafant^  the  command  is  traverlable  in  replevin ;  per 
HoltCh.  J.  in  delivering  the  opinion  of  the  Court,  Raym.  Rep. 
Qio^  HUl.  9  W,  3.  in  cafe  of  Britton  v.  Cole, 

(E)     Dates  and  Delivery  of  Deeds. 

t,  TTxBBT  agttinji  the  fuccejfor  of  a  parfon  upon  a  grant  of  his 
-*-'  predeceflbr  of  an  annuity  with  penally  for  non-payment^  and 
(onftrmation  of  the  patron  and  ordinary ^  which  bore  date  before  the 
grantf  and  he  declared  the  firft  delivery  to  be  4  days  after  the 
grant ;  and  the  defendant  faid  that  it  was  delivered  the  day  that  i£ 
hore  date.  And  the  opinion  was,  that  it  is  no  plea  without  tra-- 
verftng  thai  it  was  not  delivered  after  the  grant ;  for  it  feems.  that 
the  day  is  not  traverfable,  but  whether  it  was  delivered  after  the 
grant,  or  not^    Br.  Traverfe,  per,  &c.  pi.  59.  cites  8  H.  6.  6. 

And  ibis  37  H.  5.  17,  18. And  fee  Fitzh,  Bar.  131.  the  plea 

not  good  for  default  of  traverfe.     Ibid. 

2.  Where  the  deed  is  pleaded,  bearing  date  fuch  a  day^  and  the 
firft  delivery  another  day,  and  the  other  pleads  releafe  msfne,  this  is  no 
plea  without  trhverftng  the  firfi  delivery,  &c.  Per  Judicium.  Br. 
Traverfe  per,  &c.  pi.  i86.  cites  i  £.4.  9.  and  Fitzh.  Bar.  131. 
and  18  H.  6.  8. 

3.  And,  per  Townfend  and  Brian,  if  a  man  be  bound  the  firfi  [[  343  1 
day  of  May,  and  the  obligee  makes  an  acquittance  to  him  bearing  date 

before  the  bond,  and  delivers  it  after  the  bond,  in  debt,  if  he  pleads 
wis  releafe  bearing  date  before,  and  that  it  was  firft  delivered 
aftcT;^  he  (hall  not  traverfe  \  and  yet  it  fliall  be  intended,  that  the 
releafe  was  delivered  as  it  bears  date  prima  facie;  but  the 
declaration  of  the  delivery  defiroys  the  intent  s  quod  nota.  Br.  • 
Traverfe,  per,  &c.  pi.  186.  cites  7  E.  4.  9.  and  Fitzh.  Bar.  131. 
tnd  18H.  (J.  8.* 

4*  In  quare  impedit  the  ^hln^AS  counted  that  W.  N,  was  feifed, 
^nd  prefented  J.  S.  his  clerk,  who  at  his  prefentation,  &c.  and 
after,  by  his  deed  dated  thefirfl  day  of  May,  W.  N.  granted  the  next 
prefentation  to  the  plaintiff;  and  after  J.  S,  died,  by  whofe  death  the 
church  is  now  void,  andfo  it'  belongs  to  the  plaintiff  to  prefent,  and 
the  defendant  diflurbed  him.  And  the  defendant  faid,  that  time  it  is^  . 
that  W.  N.  granted  to  the  plaintiff  by  deed,  dated  the  firfl  of  May, 
feV.  hut  this  was  firfl  delivered  the  fourth  day,  (jfc.  before  which 
day  the  faid  W.  N,  granted  to  the  defendant  the  next  prefentation,  &c. 
And  BO  plea,  per  Rede,  Fineux,  and  Vavifor,  beoaufe  he  did  not 
frajftrfr  the  plea^  that  tbt  deed  war  not  delivered  ibefirfiday  xf  Mayj 
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for  it-  disill  be  intended,  that  it  was  delivered  the  day  that,  it  bort 
date,  if  other  matter  is  not  (hewn  to  the  contrary^  as  to  allege 
primo  deliberaium  alio  die,  &c.  But  Keble,  Bryan,  and  Townf- 
cnd  contra ;  for  the  writ  is  but  fuppt^al^  and  therefore  the  bar, 
which  ig  the  matter  in  fa&,  is  good  without  traveTfe ;  for  he  lias 
coufejfed  and  avoided  it.  Br.  Traverfe,  per,  &c.  pi.  186.  cites 
5  H.  7.  a6. 

5.  In  deli  on  bond  the  plaintiff  declared,  that  the  defendant,  20  die 
Novemb,  acknowledged  himfelf  indebted,  &c.  The  defendant  pleads 
ed,  that  the  bond  W2*ijirfi  delivered  30  Novemb.  is^  non  antea  ;  and 
a  bail  bond.  Jhews,  the  writ  on  which  he  was  in  cuftody  was  returnable  qmncT 
r«i6.'Ho!t  Martini,  fo  that  the  bond  was  taken  after  there  turn  ;  and  then  relies 
Ch.  J.  faid,  on  the  ftat.  H.  6.  The  plaintiff  demurred,  and  had  judgment* 
that  nor  an-  flie  Court  agrecij,  thiat  mere  matter  of  fuppofal,  matter  alleged 
a*trawfein  ^^^  ^^  ^^^  time,  or  immaterially  alleged,  is  not  traverfable;  but 
firnie  cafes,  they  held  the  20  Novemb,  to  be  an  exprefs  allegation,  and  that  the 
butnothcrej  defendant's  plea  had  made  it  material;  for  the  validity  of  this 

judgment 

was  given 

for  thft 

plalntifr  by 

the  whole 

Court,  for 

>vant  of  the 

traverfe.— 

Ibid.  356.  it  &  note  at  the  bottom  of  the  page,  that  Mr.  Jacob  faid,  the  te?fon  Holt  Ch.  J.  gave 

^at  in  this  cafe  one  cannot  conclude  to  the  countrVt  bcaufe  there  ought  tq  be  other  matter  alleged  l» 

make  the  date  materia] ;  otherwife  where  that  is  the  fmgle  matici  of  the  plea.  1 2  Mod.  004, 105. 


bond  turned  wholly  on  the  day  of  the  delivery,  fo  the  defendant 
fhould  have  traverfed  the  delivery  on  the  20th.  And  the  Court 
held  the  non  antea  no  traverfe,  becaufe  it  is  what  cannot  be 
refted  upon,  but  the  party  mud  difclofe  further  matter  before  he 
conies  to  conclude.  2  Salk.  628.  pi.  2*  Mich.  10  W.  3.  B.  R. 
PuUen  V.  Benfou. 


S*  C.  and  per  tot.  Cur.  the  plea  was  held  ill ;  for  here  the  date  was  material ;  for  fuppofe  the  arrefi 
before  the  return  of  th«  writ,  and  after  the  return  of  the  writ  he  took  an  ante-datfd  ^nd^  thit  bond  it 
void )  and  therefore  the  date  is  material,  and  ought  to  be  traverfed  ;  wherefore  the  plaintiff  bad  ju%« 
laent.  3  Salk.  352.  pi.  z»  S.  C*  by  the  name  of  Bulier  v.  Benfon  accordingly. 


(F)     Day  or  Time. 


^[344]  I*  TN  trefpafs  the  defendant  juftified  for  conunoa^  and  the 
t  Br.  Trcf-        A  plaintiff  would  have  traverfed  whether  he  had  common  the 


5  "-5 
J.  s.p.«* 

Br.  Tra- 
verfe, per, 
&c.  pl>  54. 


Stts  ?H.*t.'  ^^y  ^^  ^^  taking  or  not.     But  per  Curiam,  the  day  is  not  tra- 

venable  in  writ  off  trefpafs,  nor  in  %  replewn,  withmitfpecial  nutter 

Jhewn.    Contra,  if  he  *has  common  there  once  in  the  year,  and 

not  all  tlie  year,    Br.  Traverfe,  per,  &c.  ph  44*  cites  2  H.  4«  24. 

cites  5.  C. 

X  In  reolevm  the  defendant  mwedfir  renf-ferv'etf  Src.  The  plaintiflT  npVwdt  f^*'  f^  ui'mg  vdt 
wo0i  nufJtm  meU  The  defendant  rejoined^  that  it  was  ttmfott  dhtrui  dhfyta  Wr,  that  it  vat  mBt  tjuf. 
dim  dm.  The  plaintift*de«oned,  pretending  that  the  traverfe  ought  to  be  abfqoe  hoc  ^ood  ccpit  noda 
Jc  forma»  Arc.  generally  \  for  tliat  the  day  is  not  material  m  tfais.a^iion,  nor  in  trefpafs.  But  reiblfcd, 
abfeneeHaughton,  that  the  traverfe  is  good  |  for  where  the  parties  zxz  agreed  m  the  day,  at  in  this  caie, 
Jt  is  not  fufficient,  if  found  to  be  done  at  [another]  day ;  fciut  where  they  do  not  agree  upon  the  day,  if 
it  be  found  or  proved  on  any  other  day»  it  it  fnffieient ;  and  there  the  traverfe.  ought  to  be  general,  mode- 
A  forma.  And  in  this  cafe  the  defendaqt  )m  not  made  the  day  material  by  bis  plaa,  that  the  diftitfi 
was  made  in  the  night  $  and  for  rent-fervicc  hf  cannot  diftrain  in  the  night,  as  he  may  for  damagt 
ftafant,  and  therefore  ought  to  have  averred  )n  tempore  diurno.  And  fo  judgment  wa  affirswd. 
Falm.  2S0.  Pafch.  to  Jac.  B.  R.    Heyden  t*  Godfafe.  Palm.  i$o.  S.C*  but  not  S.  P.— — 

Hob.  165.  S.  C.  but  not  S.  P. Godb.  ^47.  pi.  345.  S.  C.  bot  aot  S*  P.— ->a  Bolft.  159*  S.C* 

^nt  not  S*  P.  Cro.  J.  334.  S.  C.  but  not  5.  P. 


2.  Debt  againfi afeme^  the  phuntiff  counted^  10 /.  tiai  the  d^eni' 
f  httght  ^  Um  a  bond  of  29/,  fi|  ^bicb  N*  ber  baron  mm.  iit^dt 

oni 
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gnd  counted,  Adjbe  for  lo  L  Uu^  of  him  the  bond  iU  li^f^dj^ 
fuebajitar  s  tluA  Jbe  faid^  that  fie  bought  it  of  him  the  forji  day  of 
Julj'in  the  year  aforefaidj  at  which  timejbe  vms  cvwrt  of  baron  of  the 
jame  N*  <ifque  hoc  that  Jht  bought  it  the  day  in  the  count  i  and  held 
a  good  plea.  Quod  nota.  Bn  Traverfe,  per,  Sec.  pL  6^*  cites 
19  H.  6.  9* 

3.  Where  a  man  is  bound  to  enter  into  fuch  land  pedceaUybefore 
Michaelmas  fo  that  the  plaintiff  may  bring  affife  againft  him^  and  he 

fflys^  that  fuch  a  day  before  thefeaji  be  entered  peaceably  /  this  is  a  good 
plea.  But  if  the  other  fays^  that  fuch  a  day  the  drfendant  entered  by 
fprci,  ahfque  hocy  that  he  entered  peaceably  toe  day  in  the  bar^  this  is 
not  a  good  replication,  for  the  day  is  not  traverfable ;  but  Jhall 
fayy  that  he  entered  with  force  abfque  hoc^  that  he  entered  peaceably  ; 
quod  nota.  And  per  Prifot,  it  is  fufficient  for  the  defendant  to 
(zj  that  he  entered  peaceably  before  Michaelmas,  without  ex- 
prefllng  any  day ;  and  the  otner  may  fay  that  he  entered  with 
force  abfque  hoc,  that  he  entered  peaceably,  Prout^  &c«.  Br« 
Travcrfc,  per,  &c.  pi,  140.  cites  37  H*  6.  17. 

4.  Where  the  jtiflification  of  the  defendant  lies  in  a  facial  mat'* 
tcTy  there  the  plaintiff  has  eleBion  to  maintain  the  traverfe  of  the  time^ 
or  to  traverfe  thejpecial  matters  as  in  trefpafs  anno  7.  the  defend- 
ant pleads  a  releafe  anno  6.  abfque  hoc,  that  he  was  guilty  after 
the  releafe ;  there  the  plaintiff  mav  fay  non  eft  fa£lum,  without 
maintaining  the  day  or  time ;  for  if  it  be  not  his  deed,  he  is  not 
guilt^any  da^.     Br.  Traverfe,  per,  ike.  pi.  230.  cites  10  E.  4.  %• 

5.  In  ejeBment  the  defendant  intxtled  himfelf  by  a  copy  granted  Ydf.  121. 
44  Eli%.     The  plaintiff  intitled  himfelf  by  copy  granted   i  June  ^^^\^^l^ 
43  Eli%m     The  defendant  maintained  his  bar,  and  traverfed  abfque  tJktt  ^ 
IfoCf  that  the  queen  i  June  43  Eli-z.  granted  the  land  by  copy,  modo  (^  Ydvertoo, 
forma,  &c.    The  Court  held,  that  the  day  ought  not  to  be  made  ^/^ 

materia],  unleis  the  queen  had  granted  by  copy  before  the  grant  affiUiiem^ 
to  the  defendant;  and  the  traverfing  the  day,  where  it  ought  hidiffamtiy 
.    not,  is  matter  of  fubftance  \  becaufe  thereby  he  makes  it  parcel  jj  jj^««^«' 
of  the  iflue,  which  fliould  not  be.    And  fo  adjudged  for  the  d^  or  the 
plaintiff.     Cro.  J.  aoa.  pL  2.  Hill.  5  Jac.  B.  R.  Lane  ▼.  Alex-  ^^^^  then 

not  treverfo 
«Ue.  At  in  cafe  ot  fttifment  ly  detJJktb  o  dty,  tlwic  tlie  da^  of  the  Mfmtm  it  not  tnrafable,.  be* 
cattle  it  |iai&t  by  the  livery,  aod  not  by  the  deed  \  tod  the  livery  it  the  fobftance,  awl  the  day  only  fvr- 
flufage*  But  iobtrt  m  am  mah*  bh  titU  iy  ttfpeaal  kind  tf  tomnjattct^  as  in  this  cafe  by  a  co^,  thei* 
all  contained  in  the  copy  it  naterialy  and  the  party  cannot  depart  from  it;  lor  he  cannot  claim  by  any 
other  copy  dian  that  which  It  pleided.  As  \%  H.  6,  14.  in  •Swn  againlt  J.  S.  fir  iskmg  bkfirvmu^ 
and  €$Mnu  hy  dttd  ta  Midday  m/Mcb  m  warl ;  it  it  no  good  plea  to  dy*  tbat  the  litavur  mmt  tbt  FHdaf 
•fteTj  ntfym*  tec,  that  (he  plaintiff  retained  him  the  Monday.  And  U  of  ktttnfmnot^  tho  day  and 
nlace  are  trayerfal>le«  l{eGaa(o  they  are  the  efpecial  conveyance  of  the  party,  from  which  he  cannpt  de- 
— -.jlfle  Bat  fer  tot.  Cur.  the  day  Is  not  tnvarfable  $  hot  whetb^  the  queen  granted,  a  copy  to  the  leflbr 
oruAN^atiff  before  the  copy  graaled  to  the  delendant,  and  fo  the  traverfe  Ibonld  be  abfque  hoc,  that 
the  qneeh^s^  .ted  mo^o  ft  forma  to  thekiibr  of  the  pUintiiF^  and  that  the  law  ia  the  feme  at  (0  kttera 
natenu.  But  FennerJ.  contra,  for  the  reafoo  rendered  by  *  Yelvertoo.  And  by  him  and  the  Ch.  J. 
it  it  aided  by  ftatvta  sVEIU.  bccanfe  it  it  only  form  $  for  if  the  jnry  find  a  prior  grant  to  the  kflbr  of 
the  plauntiff,  thoogh  at  tnofher  cqvrt^  It  foflket»  and  loonfeqacntly  the  day  it  not  material  in  fobAaaoe. 
Bat  WiUiamt  J.  contra  $  ai^  9dni<lsnt  \a  al)  bat  Feaoer,  that  the  traverfe  it  ill  \  for  dieieby  the  jnrort 
«r{]|  be  bound  to  find  a  copy  at  ?ocH  a  Sy,  which  onght  not  to  be }  and  alio  it  is  matter  of  fobfiance 
f  not  aided  by  the  flttnt*  of  iSBlln.*"'  Bfownl  140.  S.  C.  but  fecou  a  traofiatioB  of  YelT.  isn. 
v— *S.  C*  dtndjiMod.  145*  Aig-  in'cafefff  BnwBT.  lohnfiM. 
t  See  H<dbccb  ft  BCOM^  «  tfl*  Tiflf  {fi)  fL  u 


'^^  CcaberCe. 
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6.  Where*  a  travcrfc  makes  a  Ax^  pared  of  the  IJfue^  it  b  31;  as 
where  i^laintiir  declared  of  a  judgment  obtained  in  I'uch  court  oo 
I  ft  May,  and  defendant  traverfes  fuch  judgrnent  obtained  on  ift 
May.    Lev.  193.  IVIiclu  18  Car.  B,  R,  bring  v^Rcfpafc. 


(G)     Inducement. 


(P)  pi. 

15.  &as* 


**^'  II*^^*   '*  T^HE  inducement  to  a  traverfe  can  nevhr  he  travetfed,  bccaufc 
^TM**  f »•   »      X     ^jj2^  \yould  be  a  traverfe  after  a  traverfe,  which  would  be 
not  only  infinite  but  abfurd  5  becaufe  it  would  be  to  quit  his  own 
title,   ^d  fall  upon  the  otitic  of  another.     3  Salk.  353*  pL  5. 
Pafch.  9  W.  3.  B.  R.  Anon. 
J^-9*-P'-5-       a.  Debt  againft  an  eifecutoTy  ^\iO  pleaded  feveral  judgments  in 
s!  P.  'iift*hc  ^^^  ^^*     ^^^  plaintiflF  ri5ft//>rf,  that  the  judgments  ^zx^  fatisfud^ 
5*  refolifc-     ^nd  kept  on  foot  by  covin^  to  deceive  the  plaintiff.     The  defciidant 
Irfv^  ^^   ta"averfed  the  fatisfaftion  of  the  judgments.    The  plaintiff  dcmur- 
Catefdonl'l-  ^^^  bccaufe  the  fatisfadion  was  but  an  inducement  to  the  fraud 
For  thee*,    and  covin,  and  matter  of  inducement  fhall  never  be  traverfed; 
^n  it  Ac      and  judgment  was  given  accordingly  for  the  plaintiff.    Latch.  1 1 1. 
thing?  Arg.  ^''**  *  ^^^'  Bcaumont's  cafe. 

Hard.  70.  in  cafe  of  the  Prottdor  v.  Holt,  cites  tc  as  adjudged  Hill.  1  Car.  B.  R.  [and  fixms  t»iDt»l 
Beaumont's  cafe.] 

p^LcTf '  3«  The  ling  may  not  traverfe  the  inducement  to  a  traverfe  moit 

»i"^  aior*  **°  *  fubjeft  5  and  though  it  is  faid  in  the  old  books  that  the  king 

^C«     *     may  traverfe  the  inducement,  this  is  to  be  underfiood  upon  an  tffia 

fmnd\  for  heretofore  the  fubjedt  could  not  traverfe  the  king's  title 

found  by  office,  without  inducing  his  traverfe  with  a  title  on  his 

part ;  in  which  cafe  the  king  might  traverfe  the  induceinent  of  the 

fubje£l's  title,  but  in  no  other,  and  fo  are  the  books  to  be  underftood. 

But  if  the  traverfe  be  ill^  there  the  king  may  traverfe  the  induce* 

ment,  and  fo  may  a  fubje£b.    Per  Holt.Cb.  J,  Skm.  657.  Mick« 

8  W.  3.  B.  R.    The  King  v.  the  Biihop  of  Chefter. 

(H)     Intention. 

icT.  S6.       I,  'Tt  HE  taking  infisfficient  bail,  with  intent  to  defraud  tbeflaintijf 

s.  p.'  4oL     -^  ^f  ^^  jy^  ^^^^-^  ^^  ^^^  ^  matter  traverfable,  and  thorefoxe 

M  ^pear.    ought  not  to  be  anfwered.    Sid.  96.  pi.  24.  Mich.  14  Car.  2.  B.  R^ 
Bentley  v.^orc. 

2.  Trefpafs,  &c.  for  breaking  his  clofe  called  the  balk  and  the 
hade,  and  cutting  and  carrying  away  his  grafs*  The  defendant 
difclaimed  any  tide  in  the  plaintiff's  land  j  but  faid,  that  be  had  a 
balk  and  hade  next  the  plaintiff's  i  and  in  mowing  his  own,  he 
involuntarily^  and  by  mifake^  mow^fome  grafs  growing  on  the  plasnm 
[  346  ]  tijfs  balk  and  hade,  intending  only  to  mow  the  grafi  w  bis  own  balk 
and  hade,  and  carry  it  away,  quae  eft  eadems  ^c.  and  that,  before 
the  writ  fued  out,..he  tendered  2s.4n  fatisfa&ion,  6cc  And  upon 
demurrer  the  plaintiff  had-  judgment^  becaufe  it  ap{>ears,  the  faA 

■       ▼»! 


wfts  Yolutitary  \  ^ni'intentiws  are  not  traverfabk^  nor  can  thej  be 
known.    3  Lev.  37.  Mich.  33  Car.  2.  C.  B.     Bafely  v.  Clcrkfon. 

3.  IntftUim  rf  an  indenture  is  not  traverfabk,  becaufe  the 
Court  cannot  know  it  but  only  by  the  words  in  the  indenture* 
3  Lev.  167.  Trin.  36  Car.  2.     Kidder  v.  Weft. 

4.  Intention  in  fome  cafes  is  traver fable,  as  if  ^.  be  indebted  tQ 
B.  by  bond  and  hjjtmple  cof^traB^  and  pays  money  to  B.  the  intention 
to  which  debt  it  ihall  be  applied^  is  traverfable.  i  Salk  \^6. 
Mich.  5  W.  and  M.  B.  R.  Griffith  v.  Harrifon. 

(I)     Matter  or  Thing  alleged^  or  Matter  or  Thing 

not  alleged. 


« 

I .    A  N  ahfque  hoc  ought  to  be  taken  to  a  thing  exprefsly  alleged  before^  It  5$ «  r 

■^^  and  is  induced  with  a  former  plea.  viz.  ut  prius  dicity  where  '°  '^* 
««        ^  r  "I         tr*.      <•••«••  nun  I 


rak 

dnr 

|ie  has  fliewn  a  crofs  matter  contrary  to  the  plea  of  the  plaintiff.  nevcTtn. 
D.  355.  b.  pi.  33.  Mich.  21  and  22  Eliz.  in  Sir  Fra.  Leak's  cafe.        ▼«*  thit 

which  if  not 
pi)kged  in  the  plalntiiTs  declaratioo*  Per  Holt  Ch.  Juftice.  Ld.  Raym.  Rep.  64.  Mich.  7  W.  3.  ia 
cafe  of  Powers  and  Coolc. 

Where  a  traverfe  is  cak^n  of  %  matter  aot  alleged  !C  is  but  Tortli.    Ldi  Raym.  Rep.  a38.  ia  caft  <Bf 
l^aoihfft  V.  Cook. 

1.  A  man  cannot  traverfe  dijfeifin  with  force,  and  detainer  with 
force f  where  the  plaint^  alleges  dtjfeijin  with  force  only  s  the  reafoa     ' 
feems  to  be  that  he  Ihall  not  traverfe  that  which  is  not  alleged. 
Br.  Traverfe,  per,  &c.  pi.  146.  cites  S.  C. 

3.  In  trefpafs  upon  5  R.  2.  the  defendant  faid that  W^  wasfeifed 
find  infeoffed  him,  and  gave  colour  to  the  plaintiff,  and  the  plaintiff 
faid  that  Wm  wasfeifed.  and  infeoffedhim,  abfc|ue  hoc,  that  he  iffeojpd 

the  defendant  before  that  he  infeoffed  him,  et  non  allocatur  \  for  he 
traverfes  that  which  is  not  alleged  in  the  bar,  by  the  opinion  \  by 
which  he  faid  that  W.  infeoffed  him,  and  after  difTeifed  him  con- 
trary to  his  own  feoffment,  and  infeoiFed  the  defendant,  upon  . 
whom  he  entered,  and  was  feifed  till  the  trefpafs ;  and  there  it  is 
faid  that  a  que  ejlaie  is  traverfable  if  both  parties  claim  by  one  and 
the  fame  man.    fir.  Traverfe,  per,  &c.  pL  23 1 .  cites  10  £.  4. 6. 

4.  Affum^it,  the  defendant  granted  to  the  plaintiff  1 000  trees  to  hi 
cut  Hvithin  3  years,  and  afterwards  they  agreed  that  when  the  plaintiff 
bad  cut  800  no  morefbouldbe  cut  within  the  3  years,  and  that  defend^ 
antpromifid,  after  the  expiration  thexecS,  in  eonfideration  of  forbearance 
till  after  the  3  years,  to  give  the  plaintiff  licence  to  cut  them  then,  which 
lie  Tefufing,.the  plaintiff  brought  this  a£tion.  The  defendant 
pleaded,  that  before  the  promife  ft^ppofed  to  be  made,  the  plaintiff  had 
cut  down  1000  trees,  abfque  hoc,  that  at  the  time  tf  the  promife  he 
had  cut  down  800  trees  only,  ice*  Upon  demurrer  it  was  objefted^ 
that  the  trafverfe  was  idle,  and  the  plea  had  been  good  without 
any ;  for  his  faying  that  he  had  cut  1000  trees  was  a  full  anfwery 
9iid  would  msdoe  an  iffue*  -  But  per  tot.  Cur*  the  traverfe  is  good  i 
for  the  plaintiff  by  alleging  the  cutting  800  trees  only^  which 
^  a  matter  iffuabky  has  given  advsntage  tQ  the  d^fe&dant  to  tra^ 

tcrfc. 


_• 

( 
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TCrfc,  as  he  has'  done ;  for  every  matter  infaEt  alleged  hy  tieplmn* 
tiff  may  be  iraverfed^  and  defenddnt  by  way  oftraverfe  may  anfwer  the 
matter  ^alleged  tin  the  fame  words  as  the  plaintiff  alleged  them; 
and  then  the  plaintiff  by  demurrer  upon  the  bar  has  confcfled  the 
cutting  I  GOO  trees  which  was  his  full  bargain,  and  fo  no  conflder- 
ation  to  ground  the  afliunpfit  upon.  Yclv.  1 95 .  Mich.  8  Jac.  B.  R. 
Tatem  and  Poulter  v.  Perient. 

5.  The  matter  alleged  by  the  king  in  a  writ  of  ne  eneas  regnum 
is  not  traverfable.  Comb.  53.  in  cafe  of  Merchant  AdTcnturers 
V.  Rebow.  Arg.  cites  3  Inft.  179.  D.  176. 

6.  Efcapey  the  defendant  pleads  recaption  uponfrejb  purfuit.  The 
plaintiff  replies^  de  injuria  Jua  propria  abfque  hoc  that  he  retocky  &c. 
upon  frejb  purfuity  et  adhuc  deiineU  The  defendant  demurs,  and 
fiiews  for  caufe,  diat  the  plaintiff  had  traverfed  matter  not  alleged 
in  the  plea^  viz*  quod  adhuc  detinet,  which  ought  not  tcf'be ;  tor 
if  the  defendant  has  fuffered  J.  S.  to  efcape  a  month  after  the  re- 
caption, yet  the  plaintiff  fhall  be  barred  by  the  recaption  for 
the  old  efcape,  and  (hall  have  a  new  a£lion  for  the  new  efcape : 

.quod  Holt  Ch.  Juft.  negavit,  for  both  are  but  one  efcape.  Judg- 
ment for  the  plaintiff.  Mr.  Nott.  i  Ld.  Raym.  Rep.  39.  Eau. 
7  W  3.  Meritpn  v.  Briggs. 
t  Mod.  136.  7.  But  in  debt  upon  an  obligation  againft  the  defendant  as  executrix 
^STs'c  ^  /'  ^'  *^  defendant  pleaded  that  J.  S.  died  intefiate,  and  that 
•djadgedi  adminiftration  was  committed  to  her^  and  petit  judicium  fi  ipjEi  ad 
that  the  de-  biUam  praedid.  refpondere  debeat,  &c.  Upon  this  the  plamtiff 
fendant  nttd  demurred,  and  injijled  that  the  defendant  Jbould  have  traverfed  abf- 
that  die  was  <iue  hoc^  thotjhe  intermeddled  before  adminiftration  conmiitted  to  her ) 
ciecutrix,or  for  if  fhc  did,  (he  made  herfelf  liable  as  a  tort  executrix;  and 
2J^"^'    cited  3  Cro.  566.  810.  loa.  3  Leon.  197.  Yelv.  115.  Brownl.  97, 

fuch Holt  Ch.  J.  and  Cur.  fuch  a  traverfe  had  been  ill ;  for  fuch'^ter- 

Carth.  363.  meddling  is  not  alleged^  and  the  defendant  ought  not  to  tra- 
^'e.'S.^'  verfc  that  which  the  plaintiff  does  not  allege  in  his  declaration^ 
s!  c.  and     X  Salk.  298*  pi.  9.  Trin.  9  Will.  3.  B.  R.  Powers  v.  Coot. 

per  Car.  the 

plea  13  better  wUbost  fuch  tiwerfc  Ld.  Raym.  Rep.  (3.    Powers  ▼.  Cook,  accordbgly  per 

Holt  Ch.  J,  iSaik.  297.  pi.  8.  Mich.  7  W.  3*  In  B,  R.    Fowler  y,  Cooke^  S.  P.  9nd  (com 

«DbeS.C. 

(K)    Names^  &c. 

I.  J  K  precipe  quod  reddat  R.  G,  came  and  tendered  bis  law  ofmn^ 

^  fummonsy  and  at  the  day  came  one  R.  G.  ready  to  have  made  Us 

lawy  and  the  demandant  faidy  that  he  is  fin  of  the  tenant  and  of  the 

fame  namey  and  a  good  averment,  and  the  demandant  had  judg« 

ment  to  recovery  for  the  father  {hall  not  change  his  name  for  the 

fon ;  but  per  Hcrle,  if  the  fin  be  tenant  emd  be  mtfted  by  this  judg-- 

mens  he  jball  have  ajfize*    Br.  Traverfe,  per,  &c*  pi.  349.  cites 

pE-S-ao. 

Br.Trefpafs,      2.  If  a  man  brings  oBiony  as  warden  of  a  frifeny  p&rfan  of  # 

pi.305.dttt  churchy  abboty  or  the  like,  and  the  aaion  is  founded  by  this  namei 

S*  c!  cited    It  is  a  good  plea  that  he  is  not  Vforicn  or  p^f^H  ^  16  IKH  atiet^ 

but  . 
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\m  he  xnsikea  title  pro  Ibrma,  abfque  hoc  that  the  plaintiff  is  war^  ^n;  L<a^ 
den,  parfon,  or  abbot,  &c.     Br.  Traverfe,  per,  &c.  pi.  334.  cites  r?J.{,°JJJV, 

4  £.4.6.  p.  WiilUHBI. 

3.  A  man  vns  outlaived  and  taken  as  maifipemorj  and  faid  that 
he  was  dwelling  at  another  vill  abfque  hoc,  that  he  was  ever 
mainpernor,  and  per  Cur.  he  fliall  not  have  fuch  traverfe ;  but 
may  fay  that  there  nvere  2  vf  the  name^  and  the  other  was  mainpernor 
and  not  he,     Br.  Traverfe,  per,  &c.  pi.  317.  cites  21  E.  4.  71^ 

4.  In  trover  and  converfion  of  barley,  dtfcndznt  pleaded  that  thi 
deafly  archdeacon  J  preftdent^  and  chapter  of  i.  nvere  fetfed  of  a  parfon^ 
age  in  fee^  and  by  the  fame  name  leafed  it  to  him*     FlaindfF  replied 

that  the  archdeacon  and  chapter  of  L.  nvere  feifed  infecy  and  leafed  it^  £  348  ] 
to  him^  abfque  hoc,  that  there  nvas  anyfuch  corporation  as  dean^  arch^ 
"  deacon,  prefident,  and  chapter;  the  de^ndant  demurred.  The  point 
was  argued."  Tanfield  Ch.  B.  feemed  to  think,  the  traverfe  was 
not  good ;  but  Baron  Heme  feemed  that  it  was  ^  but  he  was  once 
of  counfel  with  the  plaintiff;  and  it  was  moved  that  the  cafe  (hould 
be  compounded.  Lane,  i8«  Pafch.  4  Jac.  in  the  Exchequer* 
Richards  V.  'WiUiams4 

5.  The  defendant  Vfzsfiied  by  the  name  of  John  ;  and  he  pleaded^ 
that  he  was  baptized  by  the  name  of  Benjamin ;  and  traverfedy  thai 
ipfe  idem  Johannes  nvas  ever  knonvn  by  the  name  of  John  \  and  upon 
a  general  demurrer  Hole  Ch.  J.  faid,  this  traverfe  is  repugnant  in 
itf(Qlf,  and  very  immaterial,  for  it  had  waived  the  precedent  mat« 
ter  of  baptifm,  which  was  well  pleaded,  and  was  now  become  the 
fobftance  of  the  plea  itfelf,  for  no\7  the  iiTue  mtifl:  be  by  what 
name  the  defendant  was  called  or  known,  and  not  \iy  what  name 
he  was  baptifed  \  whereas  he  ought  to  have  repUed  on  his  name  tf 
haptifm  and  concluded  nvith  it  nvithout  a  traverfe ;  for  a  man  can 
have  but  one  name,  therefore  it  implies  a  negative  in  itfelf,  with- 
out laying  he  was  never  known  by  the  name  of  John,  &c.  3  Saik», 
351,  352*  pL  I.  Hill.  I  Ann.  Anon^ 

(L)     Offices^  Prefentments^  &cc. 

1.  pALSE  prefentment  taken  before  juftices  in  a  fire/l  nvas  tra*  B'«  F«^ 
"  verfed  in  B.  R.  and  fcire  facias  thereupon  againft  the  party  |^  j*""* 
who  made  the  claim  before  the  juftices  of  the  forcft*    Br.  pcire  But  pr^att* 
tacias,  pK  10 c»  cites  2 1  E.  3. 48.  **?  *(/«J* 

ebefir^  mfiouimti  by  fcttSben,  verdsron,  legtrderty  aad  agiften  it  aot  tmvtffiUt  bcfote  jafticit 
lA  eyre.     Br.  Prc&ntinents  In  Courtfy  pl«  4.  citca  45  £.  3.  7.— Br.  De  ha  Tort.  pl«  7.  citei  S.  C* 

PrdeotHKnt  htfore  ttfttvfttrd  9/  afir^  and  verdefors,  or  in  s*  teeth  not  traveritble,  per  Tborpe,  \i 
k  does  not  twtbfraakuwemem  or  inheritaBce,  lad  then  he  ought  t9  make  titUf  tnd  not  to  tnif?r(o  it  (e« 
oeraliy.  And  to  it  feems  alway$  tbit  be  who  inll  traverfe  tf^^jf  tin  kmg  Ibiil  awko  litis.  Br«  Affile, 
fL  459.  cites  50  E.  3.  and  Fitsh.  Aiiiicy  44a. 

*  See  pi.  6* 


2.  If  a  mzn  flies  for  felony  which  is  found  before  the  eoKftmr^  this  Br.Trmrfr 
fliall  not  be  traverfed ;  for  this  is  an  ancient  law  of  the  coroner ;  J  ?^S» 
fontra  to  fay  that  he  was  not  feh  defcf  this  may  be  trayerfed.  Br.  s.  c.!-^ 
Corone^  pL  i  co»  cites  8  £.  4. 4,  '^^  <»»>' 

fCicAftidsamaftiUodf  f<»    Tht  ^c^0&  wsSf  ^tber  or  no  this  war  titveriSible  I    AndtfaeCoort 
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iodiiied  thtt  Jt  ffu ;  for  (per  Hale)  tKe  reifon  why  an  imioifitionf  that  Bnii  tfugam/tetft  U  not  M* 
veifable  hf  becaufe  all  the  parties  t6at  were  prefeat  9X  .the  death  pf  the  party  are  bonnd  to  attead  the 
edroner*a  inqueib,  and  their  not  appearing  there  is  a  flying  in  Jaw,  and  cannotlw  contradided  j  but 

that teafon  does  not  hold  \nfdodefe*    Freem.  Rep.  419.  pi.  556.  Mich.  1675.  Anon. a  Lev* 

•  51.  Mich.  37  Car.  A.  B.  K.  The  King  v.  Aldenham,  fuch  traverfe  was  granted  by  Hale,  Twi^den^ 
«ad  Wild,  fileAte  Raiosford  j  but  it  was  faid  that  a  fugam  fecit  found  before  the  coronet  is  not  tn« 
wriable^ 

'  3.  Thejlatufe  which  gives  traverfe  is  only  ofnuard^  andof fine  fir 
aKefiatsonj  which  are  only  chatties^  and  of  thofe  there  was  no  tra^ 
▼erfe  at  common  law  j  but  of  franhtenem^nt^  traverfe  was  at  common 
fav}.    Br.  Petition,  pi,  15.  cites  9  Ed.  4*  51. 
Vis.  Thi«        4.  Notc,  it  was  touched  that  traverfe  of  a  thing  real  was  not  at 
il^re  the     c^'^'*^<>'^  l^^i  l^ut  petition  or  monftrans  de  droit.     Contra  of  clut-> 
ftatotetof     tle»    Br.  Petition,  pi.  30.  cites  13  £.  4.  8. 

ibt  z.  cap.  14.]  and  36  E.  3.  [Stat.  i.  cap.  13.3 

[  349  3       5-  '^^  attorney  of  the  king,  when  a  man  traverfes  an  office^ 
may  maintain  the  office^  or  traverfe  the  title  of  thq  plaintiff,  though 
the  plaintiff  after  his  title  traverfedthe  office.     Br.  Traverfe,  per,  &c. 
pi.  246.  cites  13  £•  4.  7. 
Br.  Pirefent-       6.  Prefentments  of  nufanee^  or  in  leets^  t^c.  which  touch  the  per* 
Cwrtt^pl.  fi^»  ^^  ^  ^'  touch  any  franktenement^  (hall  not  be  traverfed 
15.  dtet  *    Br.  Traverfe,  per,  &c.  pi.  183.  cites  5  H.  7.  3. 
s.  c— 

But  if  ^tuej  Mubfranktenement,  there  a  traverfe  lies.  Br.  Traverft,per,  &c.  pi.  183.  cites  5  H.  7.  3. 
jM  in  caut  m>bert  fnceft  f»dl  he  wude^  there  lies  a  traverfe  thereof  j  which  Brooke  fays  ieems  to  be. 
good  reafoQ ;  /or  it  is  in  vain  to  make  procefs,  if  the  party  ihail  not  have  anfwer  when  he  coiiiea«  Br* 
TraverfC)  per,  &c.  pi.  183.  cites  5  H.  7.  j.— .Br.  Prefentment  in  Courts,  pi.  15.  cites  S.  C. 

It  wu  faid  by  Hale  Ch.  J.  that  if  there  be  a  prefentment  in  m  Itet  for  a  ftrfonal  mfdemeamr^  or  la 
a  faammttt  itmtrmng  vert  or  vemfim^  if  it  pafs  diat  day  it  is  a  convi^on,  and  conclvfire  ;  hat  if  it 
be  for  a  nr/kac/,  tut  any  matter  that  concerns  freehold,  the  party  may  come  afterwarda  and  traverie* 
Freem.  Rep.  339.  pi.  422.  Trin.  1673.  Anon. 

Per  Wild  :  Tht  frefnUment  fs  leet  is  not  traverfable,  unlefs  the  fame  day,  becftufe  every  refiant  h 
prefumed prefent.  Twifden  T.  contra;  yeh/ct^/kuhoid  it  in  quepony  prefentment  may  be  traverfed  at  any 
time  ;  and  fo  where  remedy  is  gvueti  in  leet  by  fiatnte,  3  Keb.  6^6.  pl._  6i.  Pafch.  s^  Cfr.  a.  tf .  R. 
ElUotT.  Bluck.^Seethenotetopl.  I.  ' 

7«  An  2^r  Is  found,  that  A.  dsedfeifed  of  the  manner  of  B.  and 

held  the  fame  in  capite  by  knight  fervice,  hts  heir  within  age :  this 

office  is  traverfed  that  A*  infeoffed  him^  who  traverfes,  in  fee,  and 

traverfes  the  dying  feifed :  whereupon  the  king  takes  iffue,  and  hang* 

ing  the  traverfe  it  is  found  by  another  office,  that  the  faid  feoffiment 

was  by  edltifion,  imd  after  the  ijlue  was  found  agatn/l  the  king  / 

whereupon  by  the  rule  of  the  Court,  the  parrf  had  judgment, 

and  an  amoveas  manum ;  for  the  office,  fiund  depending  the  traverfe 

'  fball  not  grieve  the  party,  for  fo  he  might  be  infinitely  vexed;  but 

f        in  a  fcim  fa*  by  the  king  upon  the  latter  office,  he  fbdl  anfwer^  &c« 

.    {Ad  cxodleat  cafe,  for  die  benefit  and  fpeed  of  them'  that  are 

given  to  traverfe.)    2  Inft.  693.  cites  11  H.  4.  f.  8.  13  H.  4. 

tit.  Traverfe,  16.  and  13  H.  4.  tit.  Livery,,  2i.   13  H.  4«  6,  7. 

tit*  Tfuvcife. 

«  .6.r  It  was  foimd  by  0;^,  that  A.  died  feifed  ofefiiOe  tail,  wbnA 

intended  to  B*  Us  fin.aaidheir.  -  This  office  was  iretverfed,  ahfpn, 

hoc  that  he  died  feifed  ofeftaUtail:  and  found  for  the  kii^in  B.  R« 

It  w;»moved  in  aneft  of  jodgmcoti  that  die  4yiog  feifed  of  dbtt 

tail 


tall  IS  not  traverfable,  but  the  gift  accorcling  to  15  E.  4.  a. 
14  H.  7.  22.  15  H.  6.  by  which'  it  was  an  ill  iffiie;'  and  this  is 
not  aided  by  the  ftat'ute  of  jeofails,  it  being  in  cafe  of  the  king, 
and  not  between  party  and  party.  But  it  was  refolved  per  tot. 
Cur,  that  the  traverfe  here  is  good ;  for  it  is  the  office  intitles  the 
king  to  the  wardftiip,  and  not  the  gift ;  and  the  efFeft  of  the 
office  ought  to  be  traverfed,  becaufe  it  is  not  the  right  of  the 
party  that  gives  wardfhip  to  the  king,  but  his  dying  in  pofleflion) 
for  were  it  not  for  the  (latutc  32  H.  8«  which  gives  to  the  king 
the  3d  part  after  alienation,  there  ought  to  be  a  dying  fcifed  of 
the  tenant  to  intitle  the  king  to  the  ward ;  but  in  an  aSHon  which 
queJUom  the  right  of  fhe  tail,  zsformedon,  there  the  gift  only  is 
traveifable.  And  judgment  for  the  king.  Palm.  330.  Hill, 
ao  Jac.  B..R.  Young's  cafe. 

9.  It  was  found  by  office,  that  A,  wias  fetfed  of  BL  Acre  in  M.  *  f  3 jfo  J 
0nd  WTj.  Acre  in  N.  held  infocage;  and  alfo  of  a  piece  of  ground  in-'  a  R«ii^  Htju  • 
clofed  out  of  the  manor  ofO.  and  that  A.  had  ^daughterly  and  that  j?^*  '^** 
7,  S.  married  one  of  them,  and  found  the  defcent  of  the  landsy  &c.  SvMMXit^ 
J.  S.  traverfed  the  office  in  3  points,     ift,  He  pleaded  demife  ^.c.  an^it 
[devife'l  to  him  hy  A.  abfque  hoc  that  the  lands  defcended.     Several  t^^^Si 
exceptions  were  taken  to  it,      ift,  Becaufe  the  heir  fhall  not  be  rt~  thisofPaijB. 
ccived  to  traverfe  his  own  title  found  for  him  ;  and  cites  f  27  Affl  i.  ^^}^^  ■•«* 
that  the  heir  may  traverfe  the  tenure,  but  not  his  title  5  and  that  Sj^S^ftib 
this  is  often  put  for  a  rule  in  Staund.  Prerog.   and,  Dyer,  ^66.  places  it  * 
£Vcmon's  cafe]  accordingly.     2d!y,  That  the  traverfe  is  repug-  J^**  ^ 
nanty  becaufe  he  did  not  plead  entry  after  the  dcmile  [devi/e]  and  sn/^l  ^ 
fo  it  defcends ;  and  that  therefore  he  fliould  hare  pleaded  the  de^  meanisf 
mife  rdevife]  •without  taking  traverfe.     3dly,  That  as  to  the  lands  T*?^^?* 
inclofedy  it  is  not  good  to  fay  abfque  hoc,  that  they  dcfcended,  with-  'But  in  R^" 
€Ut  making  title  to  himfelf     4thly,  That  all  the  coheirs  ought  to  join  it  is  {ienS^ 
by  the  common  law,  and  the  ftatutes  which  give  traverfe,  give  it  **^p"p*!**5j 
to   all  that   are  grieved,   and  they  ought  to  join ;    ^nd  cites  (d^tUc).  * 
42  Afll  23.  of  jointenants.     5thlyi  TYiTit  the' venire fac.  ^dasfrom      fiRon. 
M*  iV.  and  the  manor  of  0.  whereas' it  ought  not  to  be  from  the  ma»      ait'S* 
nor  of  O.  becaufe  the  parcel  of  ground  is  fevered  from  it  by  the  Biitb©ththe 
difleifin*     But  it  was  refolved  by  Lea'Ch.  J.  and  Dodcridgc  and  books  feeta 
Haughton  J.  for  the  plaintiff  as  to  all,  arid' they  fald,  ift,  that  the  '^j^'^i^ 
J  venire  is  good;  for  the  pofleffion  only  is  fevered  from  the  manor,  that  k 
but  Ais  parcel  is  not  fevered  in  right  by  the  tfifleifin,  ♦  nor  is  the  ^ooW^e 
fituation   altered  thereby,     adly.  That  §  defcent  may  be  traverfed^  37  Aff.  ply 
and  cited  5  EHz.  D.  221.  that  this  prevents  remitter;    and  fo  {And* 
49  E.  3.  Coqch's  cafe  of  efcheat*     3Hly>  That  he  niay  traverfe  ^o^'sRep. 
the  defcent  in  this  cafe,  ||  without  making  titUy  and  that  for  the  twij/fjii* 
mifchief  which  otherwife  might  happen;    for^\He  office  hese  there  it  a» 
fotmd  a  feidn  of  the  focagc  land,  and  of  parcel  held  in  capite,  f«'**»*yf 
whereas  in  truth  he  did  not  die  feifed  of  this  parcel -^^  fo  that  if  thattliews. 
the  difleifee  [devifee]  cannot  traverfe -it,  his  devife  flMdlbedo-  cdiivu(Mi. 
ftroyed  for  2  parts ;  and  therefore  he  (hall  not'be  ponftmined  to  *^51?^ 
make  title.     4thly,  Ths  coheirs  need  not  all  Join  .in  the  trctoerfey  it  ofthcmt* 
being  to  their  difadvantage^  and  J.  S.  claims  a3  purchafor  to  their  nor),  and 
difiahexitance.    But  had  he  claimed  as  heir,  all  ihould  join,  be-  |^^^^    ' 

caufe 


^5*  Ctftbttft. 

bjotnea       caufe  they  claim  hjthc  £une  tide.    Palm.  372.  Trin.  2t 
^of^D,    B  ji^  Sumner's  cafe. 

the  venue- 

ought  to  come  de  mtnerio,  fince  it  cannot  be  from  nj  odicf  pUce,  to  trj  thii  part  of  the  ifloe.  • 

^Godb.  410.  pi.  480.  SuMMEBS't  CAts,  S.  C.  and  by  Doderidj^eJ.  leguiarty  you  flail  ao^ 
traverfe  the  diicent,  but  the  dying  fetfed.  Bvt  in  this  ^afe  it  ought  to  be  of  nece^ty,  rim,  is  cafe  of 
ft  devife  the  Iraverfe  maft  be  of  the  difceot  |  for  here  they  cannot  ttaverfe  ihe  dying  fiaM,  for  if  ebejr 
Craveffe  the  dying  fetfed,  then  they  overthrow  their  own  titie»  vis.  the  devife.  But  bere  in  cafe  of  a 
viU»  the  party  (hall  travetfe  the  difceot  ^  for  he  cannot  fay,  tliat  it  is  true  that  the  lands  did  defieend, 
and  that  he  devifed  it,  &c.  The  heir  cannot  trtvetfe  that  wb}ch  entitles  bim  by  defccnt  j  b«t  hat  hit 
title  is  by  the  deviie»  and  not  as  hdr. 

I  Though  the  rule  is  generally  true,  yet  hat  it  does  not  hold  by  reafoa  of  the  mifchTef ;  for  the  cife 
IS  not  that  the  father  died  teifed  of  focage  bndiy  and  devifed  thiem  to  J.  S.  or  to  his  eldeft  daughter^ 
having  5  daughters,  and  died  ;  bat  the  office  finds  that  A.  ¥«s  leiftd  ot  dus  and  other  lands  in  caplttf 
when  in  truth  he  did  not  die  feifed.    2  RdlU  Rep.  351,  3s«» 

Hetyx.S.C  jo.  ^are  impedit i  ^  ^^aasii^S  Jhriued  that  A,  nuas fn^^ 
i«T*v!  T*H«  ^^  ^^  advowfon,  as  in  grofs^  aniprtfented  M*  and  diedfeifed^  nvhkh 
BitHop  or  dtfcendid  to  B.  the  plainiff*s  hufrandy  who  9  Mar.  8  Jac.  by  a  deed 
Blt,  but  granted  it  to  D*  and  E.  in  fee  to  the  ufe  of  the  plaint'^  for  her  jmn- 
not  appear.  ^"^^^  and  afier-tf  himftlf  in  tail,  and  diedfeifed^  and  that  the  church 
— Hutt.  06.  became  votdhj  the  death  of  M.  and  (o  (he  ought  to  prefent.  The 
?•  C-  ^'  defendant  faid  he  was  par/on  impar/onee  of  the  prefentation  of  the  iing^ 
ih^*tlde^f  suid  fliewed,  that  the  plaintijps  hujband  died  feifed  in  fee,  as  of  an 
the  plaiotiiF  advouffon  in  grofs,  and  of  the  manor  of  P.  his  Jon  and  heir  within  age, 
^^^■"  hoiden  of  the  ting  by  knights  fervice  in  capiie,  and  that  an  office  found 
ought'to  ^^  tenure  and  defcent  s  whereupon  the  king  was  feifed,  and  printed 
luve  been  the  drfendant,  who  was  infiituted  and  induced,  abjque  hoc,  that  the  huf* 
S2^°^*  iondgrantedthi  advowfon  to  D.  and  E.  The  plaintiff  traverfed  the  i^ 
appears  fuUy  quifttion*  It  was  hoIdcn  by  the  Court  in  this  caie,  that  inafmudi 
that  the  as  2  titles  are  comprifed  in  the  bar  for  the  king,  viz.  the  dying  fei* 
^^^'^Ait  ^^  within  age,  and  the  tenure  by  knight's  fervice,  whereby 
pieftntation,  the  wardflup  is  veiled  in  the  king,  and  a  title  to  prefent  without 
though  00  office ;  therefore  in  the  rqplication  they  both  ought  to  be  anfwcredj 
beefl^  u^lb  ^"^  ^^  ^'^^  ^'^^  fufficient  to  traverfe  the  inquifition,  but  the  plain- 
the  toiial  of  tiff  Ought  to  have  anfwered  to  the  tenure,  and  to  the  defcent  al- 
the  office  Jeged  of  the  manor,  if  the  defendant  had  relied  upon  theni$ 
Sal"^d  ^^^  becaufe  the  defendant  did  not  rely  upon  them,  but  made 
the  defend,  them  inducements  to  the  traverfe  of  the  grant,  which  is  the 
ant  had  plaintiff's  tide,  that  title  ought  to  be  maintained,  and  not  to  tra- 
jttdgiMt  ^^^  ^  inducements  to  that  traverfe  j  and  therefore  adjudged 
.  L  3S>  J  for  the  defendant.  Cro.  C  104.  pL  6.  HilL  3  Car.  in  C  O.  The 
Lady  Chichefley  v.  Thompfon  and  the  Bifhop  of  Ely. 


(M)    Of  ^t  Place.    Necejfary.    In  what  CafeSa 

$§\ntrtf'     I.    A  PP£AL  of  meyiem  in  the  ward  de  Ches^i  the  defendani 

fianoC?  f^  ^^  ^^  (^^  ^  '^  V^  /A^/&i>tf/y  affauhed  Urn  m 

«um  inde^  CombUl  Ward,  and  tne  ill  which  ne  had  was  de  (on  affault  de* 
?ac  it  ftemt  mefiie,  and  in  defence  of  the  defendant ;  and  a  good  plea  fvifi^ 
S **^    out  traverfing  the  mayhem  in  the  other  ward,  by  award  5  for  the 

trefpafs  b  the  effeA,  and  not  the  place.    Br.  Traverfci  per^  &g« 

pL  173.  cites  41  Aff.  ai» 


f 

5.  In  (lo\Vcr  It  was  faid,  that  in  prMpe  qupd.reddat  in  J),  it  js 
fioplea  that  the  land  is  in  S.  if  he  does  not  traverfe  abfque  hoc  that 
it  is  in  D.  for  it  is  alleged  in  the  writ,  ^nd  thai  which  is  con-- 
trary  t9  the  writ  ought  to  he  travirfed.  Bt.  Traverfe,  per,  &c. 
pi,  124.  cites  9E.  4.  16. 

3.  Replevin  of  taking  in  White^crein  D.  Pigot  faid  that  Whife-^ 
ture  is  in  S.  and  made  avowry  for  damage-feafant  to  have  return. 
Per  Ciir.  you  Ihall  fay  abfque  hoc  thnt  W".  is  in  D,  and  fo  he  did; 
qaod  fiota.     fir.  Traverfe,  per,  &c.  pi.  308.  cites  20  E.  4.  2. 

4.  In  debt  upon  a  bond  made  at  B.  it  is  a  good  plea  that  it  was  ^^  >n  ^<* 
made  at  S.  wkhout  faying  abfque  hoc  that  it  was  made  at  B.     Br.  JJIJ^^^*?^ 
Traverfe,  per,  &c.  pi.  279*  cites  22  £•  4.  39.  mtamnfy, 

MBt  WMy/aj  that  be  teas  retained  in  Mother  cwuty^  without  cmer^Ag  the  firft  county;    ''Bfk  Trtfoftf 
per,  tec,  pi.  279.  cites  la  E.  4.  39; 

J.  There  is  a  diverfity  between  trefpaf^  and  replevin  g  for  in  f e* 
plevin  the  place  is  traverfaUe  ^  for  where  he  declares  in  one  place, 
and  the  defendant  avows  in  another  place,  there  he  ought  to  tra- 
verfe the  taking  in  the  place  in  the  declaration.  Contrary  in  tref- 
pafs;  per  Brian  and  Starkey.  Bn  Trefpafs,  pL  369.  cites 
22  £•  4.  50. 

6»  In  replevin  of  goods  taien  in  the  pariA  of  St,  Af*  the  defendant 
avowed  the  taking  in  the  pariih  of  St.  r.  and  therefore  was  held 
ill,  becaufe  he  ought  to  have  traverfed  the. taking  in  the  place  al- 
leged in  the  count.  2  Lutw.  ii47.  Mich,  ajac*  a.  Petree  v. 
Duke. 

CN)     Of  the  Place.    CW;  in  what  Caies.  ; 

I.  X^  debt^  xhtplmnuff  counted  that  the  defendant  relained  him  at 
^  -B.  in  the  county  if'  JT.  to  ferve  him  ^~ifl.  the  war  in  France^ 
where  B.  was  in  France^^  and  yet  good ;  for.  tlie  place  is  not  tra- 
verfable.     Br,  Count,  pL  94..cites  48  E.  3.  2,  3.     . 

2.  In  debt  upon  a  duty  due  by  the  king,  ufjigned  to  him  by  tally  de-  iut  eontra» 
Uvered,  he  conntedy  that  he  fuch  a  day^  place ^  and  county^  fbewed  to  '•^wf^;*/- 
the  cujlomer  the  tally j  at  which  time  he  had  enough  to  pay^  and  would  f^er  To^nty^ 
not.    To  which  the  defendant  faid^  ihatfuch  a  day  in  April  hefbewed  and  trewerjet 
to  him  the  tally,  at  which  titne  he  had  nothings  nor  ever  afters  abt  [^','^f"f^ 
que  •  hoc,  that  he  fhewed  the  tally  before  this  day,  and  well.     Br.  firft  county 
Traverfe,  per,  &c.  pi.  18.  cites  27  rf.  6.  9-  is  parcel  of 

the  jffue, 
Thereibre  there  the  place  and  county  fliall  be  fhewn  hi  the'  bar  in  XhU  cafe ;  but  in  the  other  cafe  he 
*  need  not  to  0iew  the  place  nor  county  in  the  bar^  and  then  it  ihall  be  intended  to  be  where  the  plain* 
tiff  hay  counted  by  his  count;  per  Cur.  quod  lAiror.    Br.  Traverfe,  per,  &-c«  pi.  i8.  cites  ty  H.  6.  9. 

-^ S.  P.  Heath's  Mas.  208.  cap.  5.  cites  27  H.  €•  i.  43  E.  3.  29.   7  H.  6.  35*  9  H.  6.  50*  71. 

2z  H.  6.  S,  ^» 

'      .  *  f  35^  3 

3.  Nufance,  that  he  levied  a  mill  in  D.  in  the  county  of  K.  to  the  Contra  of 
nufance  of  his  frank-tenement  in  the  fame  vilL     The  defendant  faid,  ^^^  ^-j 
that  be  and  all  his  anceflors,  &c«  have  been  feifed  of  a  mill  in  D.  in  «wtfy,  which 
the  county  of  E,  and  the  mill  fell  by  tempefi,  and  he  re^dified  itf  as  maybe  con^ 
lawfully  he  might;  abfque  hoc/  that  he  is  guilty  of  any  nufance  in  ^^l^jJS^ 

Vol.  XX  D  d  t>.in 


tcry,  there  2),  th  the  Couftty  of  K.  and  did  not  traverfe  all  the  county.  And  yet 
verfe'iluhe  ^^^^^  P^'  *^^'  ^**^*  ^^caufc  the  tbifig  is  l^cd^  and  annexed  to  the 
county.  Br.  frank'tentjnetU.    Br.  Traverfe  per^  &c.  pi.  252.  cites  18  £•  4*  i. 

ib'd» 

And  accordingly  in  txefpals  for  damage  fcafant ;  the  fame  year,  fol«  x  i.  ibid. 

Hcath'i  ^,  In  replevin  of  taking  at  W.  in  the  county  ofO,  in  a  place  called 

cap's.' chci  ^-  ^'^  plaintiff faid,  that  the  taking  was  in  P.  in  the  villcfO.  Abf- 
s.  c.  and  que  hoc,  that  he  took  themjn  W.  Keeble  faid,  the  traverfe  is  not 
feysjthat  good;  for  it  extends  to  the  vill,  and  not  to  the  place.  But  by 
wpSriil'the  ^^  opinion  of  the  Court,  the  traverfe  is  as  *U}ellto  the  vUl  as  to  the 
pbce  of  the  place  ;  biit  a  man  cannot  plead  mifnofmer  of  the  place,  but  he  may 
tolv'*fii*i       ^^^^  traverfe  the  place.     Br.  Traverfe,  per,  &c.  pi.  386.  cites 

*^     **    16  H.  7.  7. 
Heath's  j,   A£lion  for  mtjking  fatfe  cloths  in  Bartholomevyfair  againft  the 

«  ?  .'^dtes  f^^^^^*  The  other  faidy  that  he  made  them  vjell  and  truly  at  D.  in 
S.  c'  the*  county  of  F,     Abfque  hoc,  that  he  made  them  in  Bartbolomenv* 

fair  in  L.  prout,  &c.  and  a  good  plea.     Br.  Traverfe,  per,  &c. 
pi.  368.  cites  34  H.  8« 
4Le.  4.  pi.        6.  Trttvery  &c.  for  goods  in  Ipfwich*    The  defendant  pleaded^  that 
'j^*  *"**q'^*  the  goods  came  to  his  hands  at  Duntvich  in  the  fame  county:  euulthaf 
accordingly,*  the  plaintiff  gave  him  the  goods y  which  came  to  his  bands  at  Dunwicbs 
and  in  much  ahfque  hoc,  that  he  woi  guilty  of  any  trover,  &c.  at  Jpfwicb.     And 
wwds"^^       by  the  opinion  of  the  Court  the  pleadin?  is  good,  by  reafon  of 
the  fpecial  juftification.     But  >vhere  tht  juflification  is  general,  the 
county  is  not  traverfable  at  this  day.    Godb.  137.  pi.  163.  Mich. 
27  &  28  Eliz.  B.  R.  Strangden  v.  Bamell. 

7.  If  a  man  juflifies  in  a  place  in  Suffolk^  ahfque  hoCf  that  be  is 
gttiliy  out  of  the  county  of  Suffolk,  this  is  not  a  good  traverfe.   Roll's 
Rep.  265.  pi.  37.  Mich.  13  Jac.  B.  R.  in  cafe  o^  Eveley  v.  Slolet, 
it  was  faid  by  Hele  to  have  been  adjudged  in  the  Exchequer  the 
fame  term,  between  Taylor  and  Downe. 
^s  in  tro-         8,  When  TLJufification  is  localy  as  where  a  man  juftifies  by  war- 
H)  man^  °^   rant  of  a  juftice  of  peace,  or  fuch  particular  matter,  the  place 
EogAeads  of  where,  8cc.  may  be  traverfed  >  but  where  the  matter  is  trariftorjy 
cyder  in       atul  not  local,  it  is  otherwifc.     3  Bulft.  209*  Trin.  14  Jac  Phil- 
London,  the  ij  Weclcn 

defendant        "PS  V.   WCCKS. 

pleads  baiJmcnt  of  them  unto  him,  to  re-dejiver  to  another  in  the  county  6{  Oioo,  to  fpcnd  in  bii 
houfe  ;  the  wliich  accordingly  he  had  done,  and  ttke»  a  traverfe,  abfque  hoc,  that  he  c<Mi?erted  the  (me 
at  London,  aut  alibi  extra  com.  Oxon.  Upon  tbit  plea  the  plaintiff  demurred  in  law.  Dodderidge  J. 
faid,  the  pica  here,  in  effe^,  is  no  more  than  non  cnlp.  the  general  i/Tuc,  and  fo  not  good.  TheCoQ:c 
agreed  with  him  herein ;  and  therefore,  by  the  tule  of  the  Court,  judgment  was  given  for  the  plaicuif. 
3  Bulft.  209.     Phillips  V.  Weeics.— S.  C.  Roll.  Rep.  395.  p|.  19.  accoidingly.  And  ibid. 

■396.  pi.  *o.  incafcof  Bush  V.  LvxBuaaovGH,  S.  P.  adjudged. 

So  where  an  action  agamft  a  carrier  was  brought  in  Lond^m  for  goods  delivered  in  YorfcAiie,  to  re- 
deliver at  London,  the  defendant  pleaded  a  robbery  at  Lincoln,  abfque  hoc,  that  he  loft  them  at  Lofldon. 
The  Court  held  the  travcrCeill,  becaufe  the  juilification  was  not  local  j  though  Scroggs  j.  wu  of  »ccn- 
trary  opinion.  And  judgment  was  given  for  the  plaintiif.  ft  Mod.  270.  Mich.  s^Car.i.  C.B. 
Barker  v.  W^tfrcn. 


(0)     Things  doubtful  to  the  jurors, 

t.  TTZHERE  prefcrtptUn  of  villeinage  is  alleged  in  the  plaintiffs 
^  ^  and  in  his  blood,  the  plaintiff  ma^  fay^  that  his  fathef 
^as  ahaftard}  and  a  good  plea  without  traverfe,  becaufe  the  mat- 
ter is  doubtful  to  tlte  jurors ;  and  yet  both  are  in  the  affirmative^ 
Br.  Traverfe,  per,  &c.  pi.  185.  cites  5  H.  7.  11,  12. 

2.  And  in  ravi/hment  ofnvardy  if  the  defendant  fays  that  he  holds 
infocage^  and  not  in  chivalry ^  and  he  as  prochein  amy  took  the  infant, 
this  is  not  a  good  plea ;  for  the  jurors  do  not  know  what  is  focage,' 
tior  what  is  fervice  in  chivalry  5  and  therefore  he  ^all  fay,  that 
he  holds  by  fealty  and  fuch  rent,  or  the  like,  &c.  which  is  focage, 
and  traverfe  the  chivalry  $  quod  nota.  Bjr.  Traverfc,  per,  &c. 
pi.  185.  cites  5  H.  7.  II,  12. 

(P)    Traverfable.    What  other  Things,  in  general. 

I*  "^^OTE,  that  it  was  put  in  iffue  in  trefpafs  brought  by  the 
^^    mqfler  of  Saint  L.  tf  he  was  mafier,  or  the  plaintiff ;  quod 
iiota,  that  this  traverfable.     Br.  Traverfe,  per,'  &c.  pi.  39.  cites 
43  E.  3.  29. 

2.  Thtfe  ivords  in  a  writ,  mq/fer^  Moft  reverend^  nephew^  doBof, 
or  the  like,  are  not  traverfable.  Contrary  of  knight^  taylor^  car* 
penter,  iic.     Br.  Traverfe,  per,  &c.  pi.  32.  cites  35  H.  6.  55. 

3.  That  which  is  alleged  in  proteftation,  and  not  by  matter  infaB, 
b  not  traverfable.  Br.  Traverfe,  per,  &c.  pi.  162.  cites  39  H.  6.  5. 

4.  Matters  in  foB  ought  to  be  confeffed,  and  avoided  by  tra-  Tnveric 
verfc.    Br.  Bric<  pi.  339.  cites  ,  E.  4.  9-.  It^,^^ 

faB,  PI-  C.  %%t,  Willion  v.  Barktey.*—— Every  iMtUr  In  faB  allged  by  the  plaintiff  may  be  tra- 
vzxtti  by  the  defendant  j  per  tot.  Cur.  Yelv.  195.  Mich.  »  Jac.  B.  K.  in  cafe  of  Tatem  and  Poul* 
ter  ▼•  Pericnt. 

5*  The  diftrefs  in  the  ne  injufle  vexet  is  hot  traverfable^  Br. 
Petition,  pi.  26*  cites  5  £•  4.  1 1 8. 

6.  Arrtfiing  of  a  man  forfufpicion  is  good  caufe,  and  the  fufpi^  Br.Trefpafs, 
£ion  is  traverfable;  quod  nota;  and  it  feems  to  be  law.  Br.  Pe-  p^-^^*<=*^" 
rcmptory,  pi.  39*  cites  4  H.  7.  2. 

7.  Every  thing  njuhich  is  maUtial  is  traverfable.     Br.  Traverfe,  The  tra- 

per,  &C.  pi.  238.  Yerfe««/ 

■  *         -^  always  be  of 

tbt  materhl  matter  of  the  plea  only*  This  was  iaid  down  as  a  nik.  Arg»  Lat  12.  in  cafe  of  Conftabie 
V.  Ciobery,  and  dtes  15  B.  4.  a.  I9H.  8.  7.'  32  H.  6.  x6.  .2H.  5.  2.  jH.  6.  33.  7  Rep. 
Ughired'scafe.^.^— Noy,  75.  S.  C. 

8.  Surmifes  never  fhall  be  traveffed.    Pi.  C  76.  a.  Arg.  in  cafe  ^j  if  writ 
of  Wimbifh  V.  Ld.  WiUoughby.  <»»€•  ^  «- 

ceive  a  femt 
in  the  rc4crilon,  upon  default  of  the  tenant  for  life,  by  attorney,  becaufe  Ihe  is  grofsly  enfeint,  this  fur- 
intfe  is  not  traverfable  though  it  be  falfe.     Quod  fuit  conceffum.  PI.  C.  76.  a  -^So  the  furmlfe  of  da- 
mages in  a  Curia  claodenda  it  not  traverfable.     Br.  Petition,  pi.  26.  cites  5  £.4.  119.  5jofa* 
*  recital  that  the  defendant  hu  made  an  attorney,  becaufe  he  is  fick,  the  being  tfick  is  not  traYerfabley 

<ce.  F.  N.  B.  25.  (D). Bui  where  fuggeftions  are  in  ta/e  9/ tbt ^irituad  cturt  9f  admralty^  they 

»re  traroiablc.  L.  P.  Ri  tit.  Sug;geftioa.— ^*  See  pi.  29. 
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*  354  Crfiterfe^ 

^ '  r    *■  9*  Scicns^  as  the  knowing  of  a  deed  to  be  forged,  or  of  a  dog 

& /pL^o.  l^ci"g  accuftomcd  to  bite  flieep,  i$  not  traverfable,  but  muft  be 
tJtcs  28  H.  proved  in  *  evidence  upon  the  general  iffue ;  for  fciefftf,  &c.  is  not 
^'  7«  a  dired  allegation.     4  Rep.  18.  b.  pi;  14.  32  &  33  Eliz.  Gerard 

y.  Dickenfon. 

16.  Condition  precedent  is  traverfable.    Noy,  75*  in  cafe  of  Con- 

ftable  V.  ClobeiTy,  cites  48  E.  3.  34.  9  E.  4.  3.  b.  ^  H.  6.  33. 
9.  P.  PI.  C.       II,  Matter  in  latv  fliall  never  be  traverfed;  per  Cur.  Yelv.  20O. 
cir.  4E1I2.  ^^^^-  2  J^c-  ^'  ^'  ^"  cafe  of  Kenicot  t.  Bogan. 

in  cafe  of  Willion  ▼.  Berkley. 


1 2.  The  point  of  tie  fuggejlion  in  a  prohibition^  is  always 
verfable* 

13.  Ai  in  a  prohibition  againft  churchwardens,  ^t  plaintiff  di^ 
dared  thai  his  lands  were  charged  with  the  payment  of  x^ths  and  £S* 
yearly  to  the  poor^  and  that  the  furplus  of  the  profits  were  for  bis  own 
ufe ,  the  defendant  maintained  his  libel,  and  averred  that  the  fur'- 
plus  of  the  profits  were  to  go  to  repair  the  churchy  and  the  refiibse  t9 
charitable  ttfes  abfque  h<fCy  that  the  furplus ^  fe*r.  was  for  the  upt  tf 
the  plaintiff ;  and  upon  demurrer  It  was  objefted  that  the  trarerfe 
tiras  ill,  faecaufe  that  which  was  traverfed  was  only  an  inducement 
to  the  plea,  and  inducements  muft  not  be  traverfed.  Fleming 
and  Williams  agreed  that  the  traverfe  was  good  becaufe  it  is  the 
fole  negative  and  the  point  of  the  libel,  and  no  other  iflue  couM 
be  taken;  and  per  tot.  Cur.  judgment  againft  the  plaintiff 
2Bulft.  20.  Mich.  10  Jac.  Auftin  v.  Clifton. 

14.  An  averment  Is  in  any  [fome]  cafe  traverfable  and  ifluable; 
for  [as]  if  an  executor  pleads  that  he  has  no  goods,  nor  ever  had, 
whereas  he  fhould  have  pleaded  plene  adminiftravit,  and  fo  nothiitg 
in  his  hands ;  pet  Doderidge  J.  and  Mann  the  fecondary  affinmed 
it  with  other  cafest  Brownl.  225.  Pafch.  1 1  Jac*  in  cafe  of  Miles 
V.  Jones. 

15.  Circumjlartees  are  not  traverfable. 

16.  Asy  where  it  was  made  to  the  date  of  a  bond,  it  was  not  ma- 
terial ;  for  a  deed  bearing  an  impoffible  date  is  good  enough^ 
per  Crew  Ch.  J.  Lat.  61.  Pafch.  I  Car.  in  cafe  of  the  Bilhop  of 
Norwich  "v.  Cornwallis. 

1^01$  75*  17.  So  where  in  covenant  the  plaintiff  declared  on  indenture  of 

^•9;  ■*"^  covenant,  that  ajhip  Jbould  fail  with  the  next  fair  wind;  andibat 
for  th(f  voy-  ^^^  merchant  fbould  pay  fo  much  for  freight^  the  defendant  traverfed 
•g«  is  the  abfque  hoc,  that  thefbip  did  fail  with  the  next  fair  wind.  And  upon 
(hff^w.''^  demurrer  Crew  Ch.  J.  Doderidge  and  Jones  J.  held  the  traverfe 
nant,  add  iH »  foT  Crew  faid  a  circumftance  cannot  be  traverfed,  and  wind  is 
not  the  go-  alterable.  Poph.  16  !•  Pafch*  2  Car.  B.  R.  Conftablc  v. 
IStt'r  Clobery. 

frbich  it  uncertain  every  hour.— ^S.  C.  Palm.  397.  heUaccordui|if.««*»Lat*  i».  and  4^  5*  C« 
and  the  traverfe  held  ill.   ■         S.  C.  gted  Arg.  Hard.  69.  in  cafe  of  the  ProoeOor  v.  Holt. 

1 8.  But  when  the  party  will  allege  the  circumfiances  and  need  nctf 

there  this  is  traverfable^  quod  nota.  Br.  Traverfe,  per,  &c.  pi«  179- 

cites  4  H.  7.  y. 
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19.  hfalfe  return  to  a  writ  of  reftitution  is  not  traverfable;  The  Court 
but  the  plaintiiF  is  put  to  his  a£lion  on  the  cafe.  Per  Doderidge  J»  ]^*^^*^^, 
Lat*  124*  Pafch.  2  Car.  in  Audley's  cufe.  tum  c  be 

travcrl?bie, 
as  in  €a(cs  of  clevaftavit  returned  upon  a  fieri  faciasi  the  party  canrtot  traverfe,  but  is  pat  to  his  ad^ion 
fur  cafe,  which  is  che  way  the  law  allows  to  remedy  the  party  upon  a  falfe  lecurn.     Skin.  76.   Miclu 
34Car.  a.  B4  R.  in  th£  Lord  Orty^s  cafe* 

20.  A  man  ftiall  never  traverfe  a  matter  alleged  out  of  time ;  i^^-  Raym. 
agreed  per  Cur.  2  Salk.  628.  pi.  a.  Mich.  10  W.  3.  B.  R.  Pullen  s.l^.'^s.p. 

V.  Benfon.  As  whce  in 

debt  or.  turd 
the  ^fjifi^esprefsly  tn/ert  that  the  drftrJant  was  of  fill  age  nvben  be  delivered  the  hmdy  yet  che  Je- 
fcsdant  jcnay  plsad  infancy  and  flull  noc  traverfe  chat  he  was  of  full  age,  and  that  for  \his  rpafon,  becaufe 
it  was  alleged  out  of  time.     Per  Holt  Ch.  J. 

21.  Matter  immaterially  alleged  is  not  traverfable  ;  agreed  per  [355  ] 
Cur.    2  Salk.  628.  pi.  2.  Mich.  10  W.  3.  B.  R.  in  cafe  of  Pullen 

V.  Benfon. 

22.  A  record  may  be  pleaded  by  way  of  inducement ^  which  is  See  pi.  a5. 
not  traverfable,  and  thereto   nul  tiel  record  is  no  plea.     So  if 
record  of  an  if ferior  court  be  pleaded,  it  is  not  traverfable,  becaufe 

not  a  good  plea  ;  per  Holt.   £2  Mod.  351.  Pafch.  1 2  W.  3.  B.  R. 
in  cafe  of  Creamer  v.  Wickett. 

23-  There  is  a  diverfity  between  a  fine  and  an  amerciament ; 
if  zjlne  be  impofed  it  is  not .  traverfable,  but  amerciament  is.  1 2 
Mod.  391.  Pafch.  12  W.  3.  B.  R.  in  cafeof  Dr.  Grenville  v.  Col- 
kge  of  Phyficians. 

24.  Where  H.  aSls  as  a  Judge ^  his  aft  is  not  traverfable  5  other- 
wife  of  a  conflable  or  officer 'committing  for  the  peace,  i  Salk» 
397.  Trin.  12  W.  3.  B.  R.  Grocnvelt  v.  Burwell. 

25.  /V-tfi/rf  is  traverfable.     See  12  Mod.  528.  Trin.   13  W.  3.  The  keep. 
B.  R.  Parker  v.  Atficld.— See Lat.  in.  Beaumont's  cafe.  ^  ^ i" '^ 

mencb  on 
foot  by  fraud  mail  be  traverfed,  and  whether  they  are  paid  or  not,  is  but  evidence.     Keb.  76a.  pU  71. 
Trin.  1 6  Car.  a.    Woodlcy  v.  Haydon. 

2(J.  A  man's  being  the  king^s  creditor  in  a  quo  minus  is  traverf  i- 
ble,  if  the  party  comes  in  due  time  to  do  it  ;  per  Holt  Ch.  J. 
j2Mod.  535.  Trin.  13  W.  3.  B.  R.  Wilbraham  v.  Lownds. 

27.   Whatever  is  necejfarily  underflood^  intended^  and  implied  in  a  6  Mod.  i->*. 
plea,  may  as  well  be  traverfed  as  what  is  exprefled.     2  Salk.  629.  g'  p*     "* 
pi.  6*  Pafch.  3  Ann«  tn  cafe  of  Gilbert  v.  Parker,  s.  p.  md 

cited  *  r 
10  Mod.  302.  in  cafeof  Mufton  v.  v«u 

18.  Matters  of  record  ^xt  not  traverfable.     2  Salk.  521.  pi.  22.  ^Ld  r 
Pafch.  4  Ann.  B.  R.     Fanfhaw  v.  Morrifon.  f  7,    ' 

yts  in  dthtf  the  plaintiff  declared  or  a  judgment  obtained  ift  May,  tec.  hefure  tb'  irtv 
h^VlJfof  I^m-wieb,  at  a  court  then  held  there  sccording  to  the  cuftom,  &c.  the  defendant  pit  r 
tbecwrt  there  held  according  to  the  cuftom,  it  held  hefire  the  mayor ;  and  traverfed  that  //'  [.la  ' 

taintd  0  juJgmemt  at  the  court  held  ift  May  lefore  she  tnayor  and  baiiifFs .  and  upon  ^  demu-  •  .^ 

objc^led  dnttbe  vlea  was  ill,  becaufe  the  defendant  had  travcrl'ed  roacier  of  record,  whi  ii  j-  ,  • 

tried  by  a  jury ;  and  this  was  adjudged  iii  upon  a  demurrer,  but  it  bad  been  otherwife  ctftc.  x       ..  \ 
JLcr.  293.  Midi.  18  Car.  2.  B.  R.     Diing  v.  Refpafs. 

29*   Jf^t  is fet forth  only  by  way  of  recital^  may  be  traverfeJ.  ; 
for  the  pleas  ofnon  ef/fum^Jit  and  non  eflfaSlum  are  both  of  tht^n 
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3S5  Crafterfe. 

picas  wliich  travcrfc  matters  in  thofe  rcfpcftivc  actions  that  ate 
pleaded  by  way  of  recital  ;  per  Parker  Ch,  J,  lo  Mod.  191, 
Mich.  12  Ann.  B.  R.     Sedern  v.  Cibben 


,(Q^)     In  what  Cafe's.    Abatement^  Entry ^  or  Gifi  in 

rail 

!•  1 N  ajftje^  the  tenant  pleaded  bar  that  his  father  9vns  Jtifed  in  fee ^ 

•*   and  by  protejtation  died  Jeifedy  and   he  entered  as  heir^  and 

gave  colour  ;  and  the  plaintiff  aid  that  J.  N.  was  feifed  in  fee^  and 

infeoffed  him^  by  which  he  was  feifed  till  by  the  defendant  diffeifed ; 

to  which  the  tenant  faid  that  his  fathef  was  feifed^  and  by  protejia-- 

tion  diedfeifedy  and  after  J,  N.  abated  and  infczffed  the  plaintiffs  upon 

whom  the  tenant  as  Jon  and  heir  enter ed^  and  was  feifed^  iillh'j  the 

plaintiff  diffeifed,  upon  whom  /).  entered^  upon  whom  the  tenant  re-* 

entered  ;  and  the  plaintiff  faid  that  the  father  of  the  tenant  infcojfedtke 

faid  y»N,  who  infeoffed  the  plaintiff  ^s  above,  &c.  abfquehoc  that  J. 

f  356  3  N'  entered  after  the  death  of  the  father  of  the  tenant ;  and  the  tenant 

faid  that  he  entered  as  above,  &c.  and  fo  to  iiTue,  and  found  for  the 

plaintiff.     And  per  Fortefcu,  the  iffue  is  jeofail ;  for  the  traverfe  is 

to  no  purpofe,  the  reafon  feems  to  be  inafmucli  as  he  ought  to  have 

traverfed  the  abatement ^  and  not  the  entry  ;  qu%re  for  adjornatur. 

Pr.  Repleader,  pi.  25.  cites  37  H.  6.  5. 

Br.  Plead-  2.  Entry ;  the  tenant  intitled  himfelf  by  gift  in  tail  made  by  T.  to 

ciSsS^C—  hisance/lorj  &c.  the  demandant  made  title^  becaufe  W.  was  feifed  and 

Heath's        go*^^  i^  tail  to  the  fat  her  and  tnother  of  the  demandant ;  the  father  died^ 

Max.  113.     the  mother  furvived  him,  and  died  feifed,  and  the  faid  T.  abated 

V^cl'  ^*"*  ^'^^  ^'"^^  ^^  ^^'^  ^^  ^^^  ancefior  of  the  tenant  upon  whom  the  demandant 
re-entered,  there,  per  Prifot  clearly,  the  tenant  may  maintain  hi^ 
bar,  and  traverfe-  the  abatement,  and  fliall  not  be  compelled  to 
traverfe  the  gift  in  tail  to  the  anceftor  of  the  demandant-  Br, 
Travcrfc,  per,  &c.  pi.  159.  cites  38  H.  6.  18. 


(R)     Abatcmemt^  or  dying  feifed^  ^c. 

J.  iN  trefpafs  the  abatement  is  not  material,  nor  to  the  purpofe; 

•*   but  where  he  who  pleads  it  intitles  himfelf  by  him  who  died 

feifed,  there  it  is  material  and  anfwerable  for  the  tnoft  part,  and 

otherwife  not;   per  Cur.     Br.  Traverfe,  per,  &c.  pi.  163.  citea 

39  H.  6.  26,  27. 

But  other-  2.  Trejpafs  upon  5  R.  2.  the  defendant  pleaded  feoffment  of  J.  N. 

Iffifc'of*  '*  *^^  8^^^  ^^'^"'"  ^°  ^^^  plaintiff;  and  the  plaintiff  faid  that  L  was 
mortdan-  filf^^i  ^"^  died  feifed,  and  after  J.  N.  abated  and  infeoffed  the  defend'^ 
tfjftr,  ajtl,  ant,  and  [that'\  one  H,  as  coufin  and  heir  of  L,  and  (hewed  how,  en^ 
^^'fkc,^"^  t^^d  and  infeoffed  the  plaintiff,  wh  was  feifed  quoufque,  Zee.  Catefby 
ncbai  kt  faid,  before  that  L,  any  thing  had,  S.  was  feifed,  and  infeoffed  L.  and 
fi'nvi  dying    J,  and  after  L.  died,  and  J.  furvived,  and  was  file  feifed,  and  in* 

^'^dicd7r'^' hpd  ^*^  d^f^^dant  af  above,  abfque  hpi;  thai  J.  abated;  and  tl» 

.  tra- 


traverfeof  the  abatement  was  not  held  good;  for  it  is  confciled  ''o^i  {^\ 
and  avoided,  by  which  the  party  relinquiflied  the  traverfe,  and  J^J^j/ffVra 
licld  him  to  the  reft ;  but  per  Markham,  Yelverton,  and  all  of  aiUgej^'mt 
the  Common  Pleas,  he  ought  to  traverfe  the  fole  dying  feifed  of  L.  tenancy  and 
for  it  (hall  be  intended  thar  L.  died  fole  feifed  b^  all  fuch  plead-  ^^",,1^. 
ings  as  above.     Br.  Traverfe,  per,  &c,  pi.  205.  cites  i  E,  4.  9.       -vrrfingtbe 

per  Marklum  Ch.  J.  the  caufe  feems  to  bs,  becaufe  writ  is  only  fufpojal,  and  fo  'he  count  or  declara- 
tion ought  to  be  according  to  it  y  tut  where  it  is  alleged  in  a  plei  in  iar,  tith,  rfpiicarioft,  er  otter  ffead' 
Ingj  there  it  ought  to  be  traverfeJ  \  note  the  diverfity ;  by  which  he  trAverfod  the  fole  dying  feifed  ^  ^uo4 
oota*    Br.  Traverfe,  per,  &c.  pi.  205.  cites  1  £.  4.  9. 

3.  Entry  in  nature  of  a(Efe,  the  tenant  faid  that  E,  was  feifed  Heath's 
infeey  and  infeoffed  i>im,  and  gave  colour  to  the  plairuiff;  the  p/ain*  c3p.*'<.'dtM 
tiff  f aid  that  before  E.  any  thing  hady  T.  was  feifed  infee,  and  gave  s.  c, ' 
to  J.  and  K,  his  feme  in  tai/y  who  died  feifed^  and  had  ifjue  C.  and 
the  faid  E,  abated  and  infeoffed  the  tenant ^  and  the  iffue  entered  and 
infeoffed  the  dtmandanty  who  was  feifed  till  by  the  tenant  difleifed ; 
the  tenant  maintained  his  bar  that  -£.  was  feifed^  &c.  and  infeoffed 
the  tenant y  abfque  hoc  that  E.  abated  after  the  death  of  J.  and  K^ 
prout,  &c.  and  tl^  rejoinder  was  challenged,  becaufe  he  ought  to 
anfwer  to  the  former  poffeflion.    And  by  the  opinion  of  the  Court 
the  plea  is  good  ;  for  the  demandant  avoided  the  feoffment  made  to 
the  tenant  hy  the  abatement^  and  fo  the  abatement  is  traverfahle  well 
enough.     Quod.  nota.      Br.  Traverfe,  per,    &c.  pi.  202.   cicea 
5E.  4.  137. 

4.  In  trefpafs,  the  defendant  faid  that  Z).  was  feifed  in  fee  ^  and 
infeoffed  E,  and  the  defendant  as  fervant  of  E,  did  the  trefpafs ^  and 
gave  colour  to  the  plaintiff'.  Catefby  replied,  that  a  long  time  before  [  357  J 
JD.  any  thing  hady  J,  H,  was  feifed ^  and  had  iffue  two  daughters  A. 
and  K.  femes  of  the  plaintiffs .  and  died  feifed y  and  D.  abated  and  in-' 
feoff ed  the  faid  -F.  and  the  plaintiffs  in  right  of  their  wives  entered^ 
and  were  feifed  till  the  trefpafs,  Jenney  faid,  a  long  time  after  the 
death  of  the  faid  J,  H,  W.  D,  was  feifed^  and  died  feifed.  end  £>. 
entered  as  fon  and  heir  of  W.  D*  and  infeoffed  E,  as  above.  Per 
Littleton,  this  is  no  plea ;  for  it  majfand  with  [the  allegation'] 
that  W.  D.  died  feifed  after  the  death  of  J.  H.  and  yet  D.  (hall 
not  have  thereof  adv^antage  5  for  if  D.  abated  after  the  death  of 
J.  H.  suid  infeoffed  W.  his  father,  and  W.  died  feifed  and  D.  en- 
tered, the  entry  of  the  parties  is  lawful,  becaufe  D.  the  abator 
infeoffed  his  fat  her ,  of  which  defcent  to  himfelf  he  (hall  not  take  advan-- 
tage.  And  tot.  Cur.  accordingly,  by  which  ]tniiizy  faid 4hat  after 
the  death  of  J.  H.  W»  father  of  Z).  died  feifed,  &c.  as  above,  abfque 
hoc  that  Z).  abated  after  the  death  of  J.  H*  and  before  the  death  of 
W,  his  father*  Catefby  faid  thefe  words,  before  the  death  of  his 
father^  is  more  than  is  alleged,  therefore  you  ought  to  traverfe 
the  abatement  generally ;  and  yet  by  the  opinion  of  the  Court 
the  traverfe  of  Jenney  is  good,  by  which  Catefby  maintained  hia 
replication  as  above,  abfque  hoc  that  W*  D.  died  feifed  of  the  fame 
land.  And  this  was  held  a  good  plea  per  tot.  Cur.  quod  notaj^ 
one  fans  ceo  taken  upon  another  fans  ceot  Br.  Traverfe,  per^ 
&c.  pi.  109.  cites  15  £.  4.  22* 

D  d  4  5.  Ilj 
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Br.  Titles,         y.  In  trefpafs  the  defendant  pleaded  feoffment  of  one  A.  and  gave 
S^  a~  *  ^^^^^  ^°  ^^^  plalntifF;  and  the  plaintiff  aid  that  brfore  A.  an][  thing 
Heath*!         hady  his  father  was  feifed^  and  diedfeifed^  and  A*  abated  and  infeoffei 
Wax.  1 1 3,    the  defendant y  and  the  plaintiff  entered  and  nvasfeifedy  and  the  defend" 
citft  ^.    .     ^^^^  ^^.j  ^^^  trefpafs.     And  by  all  the  juftices,  the  defendant  may 
maintain  his  bar,  and  traverfe  the  abatement,  01  the  dying  feifed 
^..ut  his  plcafurc  ;  for  it  is   the  title  of  the  plaintiff,   and  if  the 
one  point  or  the  other  hefalfey  the  title  is  not  good*    Br.  Traverfe,  per, 
&c.  pi.  25 1,  cites  18  £.  4.   I.  &  26. 
Heath*!  6.  In  trefpafs  upon  the  8  H.  6.  the  defendant  faid  that  J.  W, 

capf  c"^tM  ^^^  f^ifid  in  fee,  and  leafed  to  the  defendant  for  one  year,  and  gave 
S.  Q.  colour  to  the  plaintiff*}  and  the  plaintiff  replied  that  A,  'was  feifed 

in  fee y  and  gave  to  the  anceflor  of  the  plaintiff  in  tail  who  died  feifed ; 
^nd  the  faid  J.  N,  abated  and  made  the  leafe  as  in  the  bar ;  and  the 
plaintiff  entered  and  was  feifed  till  diffeifed  by  the  defendant,  who  did 
the  trefpafs ;  and  the  defendant  maintained  his  bar  abfquf  hoc  that 
jf'.N.  abated.  And  by  the  reporter,  this  is  no  good  iflue;  for 
the  gift  and  the  dying  feifed  is  not  denied,  which  tolls  entry. 
But  contra  upon  dying  feifed  for  life  and  intrufon,  'there  the  intni- 
fion  may^  be  traverfcd  j  for  the  dying  feifed  for  life  does  not  tpll 
entry,  and  in  intrufion  the  intrufwn  is  traverfable^  Br.  Traverfe, 
per,  &c.  pi.  178.  cites  3  H.  7.  7. 
\  7.  In  trefpafs  ubi  ingrcffus  non  datur  per  legem,  the  defend-^ 

ant  faid,  that  J,  S.  was  feifed  in  fee,  and  leafed  to  the  defendant  for 
Ufe,  and  gave  colour  to  the  plaintiff.  And  the  plaintiff fbewed  defcent 
to  himy  and  that  J.  S.  abated  and  leafed,  upon  whom  he  eriteredy  and  was 
feifed  till  the  trefpafs.  The  defendant  faid,  that  the  father  of  %  S. 
after  the  death  of  the  anceflor  of  the  plaintiff y  was  feifedy  and  died 
feifed :  and  thejaid  J.  S.  entered  and  made  the  leafcy  and  did  not  tra- 
verfe the  abatement:  and  good  per  tot.  Cur.  except  Davers,  without 
traverfe  ;  for  traverfe  will  waive  the  matter  in  law  ;  that  is  to  fay, 
if  J.  S.  abated,  and  infeoffed  his  father  who  died  feifed,  and  J.  S. 
is  heir  to  him,  if  he  fhall  be  in  by  defcent,  or  only  as  abator,  be- 
caufe  he  is  party  to  the  tort.  Br,  Tavcrfe,  per,  &c.  pi.  184.  citea 
5  H.  7.  (J, 

sce(C),  (S)     Of  the  Conveyance. 

I.  'TPHE  mcfnc  conveyance  may  be  traverfed,  as  ne  leffapas  in 
-*-     writ  of  entry  in  conftmili  cafuy  viz.  that  he  who  is  fuppofcd 

to  leafe  to  the  tenant  for  life,  did  not  leafe  to  him  prdut.  Sec. 

Br.  Traverfe,   per,  &c.   pi.   343.  cites  7  E.  3.   54.  and  Fitzh. 

Brief,  947. 
Heath's,  2.  In  ^art  impedit  by  the  Idng,  who  made  title  by  the  heir  in  his 

ca^s!  Vites  ^^^^  becaufo  J.  S,  was  feifed  of  4  acres  of  land  in  D.  with  the 
S.  C.  advowfon  appendant  and  prefentedy  and  it  defcended  to  the  heir  asfai 

pfN.fonof  W.fon  ofM.fon  of  the  faid  J.  S.  There  it  is  no  pica, 

Uiat  no  fuch  W.   in  rerum  natura ;    for  W.  is  in  the  mefne  con* 

veyance,  which  is  not  (raverfable     Bj,  Traverfe,  per,  ^c.  pi.  353, 

ipitc^  43  E.  3.  7,      ■         . 

' .  3.  Trefpafs 
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'  5,  Trcfpafs  of  beating  his  fervant^  the  defendant  faid^  that  U  *tva$ 
lis  fervanty  and  not  the  Jervant  of  the  plaintiff;  and  the  others  C 
contra.  And  fo  fee  the  mefne  conveyance  traverfed  here^  and 
yet  it  amounts  to  not  guilty;  quod  nota.  Br.  Trefpafs^  pi.  13. 
cites  3  H.  6.  54. 

4.  Debt  fot  f alary  hy  one,  who  was  retained  in  hu/bandry^  the  The  defend. 
defendant  faid  that  he  did  not  retain  him  in  hufbandry^  aAd  a  good  ^^*  a!J[^'* 
plea,  to  traverfc  the  contrad,  or  the  mefne  conveyance,  where  bf  be  pcrmitie* 
eannot  wnge  his  Liiu  ;  quod  nota,  per  Cur.   and  here  he  cannot  to  cnveric 
wage  his  law.   Br.  Traverfe,  per,  8cc.  pi.  160.  cites  38  H.  6.  22.  *'**^>' 

Vfbert  be  may  wag*  his  law ,  unlefs  in  fpe^ial  cafes.     Br.  Ley  Giiger,  pU  ^.  cttes  2j  £•  4.  35* 

J.  Where  a  man  may  'wage  his  law,  hcfhallnot  befufferedto  trcH  S.P.  Br.  XC 
n3erfeth€  mefne  conveyance.  Br.  Pleadings,  pi.  119.  cites  2K  4.  13.  ^'^••i^*^> 

1 3  E.  4«  4.  -— —  But  in  every  •fiion,  ivbtre  wag^  tf  law  tut  not,  the  conveyance  to  the  aAion  belnj; 
a  ihlrf  cucer'uu,  is  traverfabk  j  pet  Cawdy  J.  Cto.  £.  aoi.  pi.  27.  Mich.  3%  &  33  £lis«  B.  &•  im 
cz'.z  of  SQuih  V.  Hitchcock. 

6.  V.Ticn  the  defendant  intitles  himfelf  by  a  gift^  or  the  like,  it  -A  where  a 
fhali  not  be  intendidj  that  he  has  other  title  than  he  himfelf  claienSy  'e^J^l^^ 
and    fo  it  is  fufficient  to   traverfc   it.     Br.  Traverfe,  per,  &c.  d.^d^  it  ia 
pL  2CO.  cites  5  E.  4.  133*  rufficient/» 

jity  that  na> 
th\nf  y.jj.d  by  tbt  died;  and  yet  it  may  be  that  he  was  infeoffed  withoat  deed ;  but  the  Coon ihall  noC 
IcCcnd  his  tide  to  be  other  than  he  himfelf  Aews.     Quod  nota.     Br.  Ibid. 

7.  In  replevin  the  defendant  challenged  J,  S.  becaufe  he  nvas  coU"  So  In  appeal 
fm  to  a  nun  of  the  houfe^  ivho  avotved  and  fhenued  hoRv  be  was  cou-  xhe*Ae:xth^ 

£n  ^  and  it  was  faid,  that  the  cc)nvejance  is  not  traverfable,  but  if  her  hulband, 
he  was  coufinor  not,  Br.  Traverfe,  per,  &c.  pL  344.  cites  7  £•  4. 4,  5.  ***«  deftnd- 

not  guilty.  Tht  p/antiff prayed  procefs  to  tie  connfrs,  becaufe  be  is  covfin  t9  tbeftmeoftbefitarff.  And 
per  Yetverton,  in  this  action  the  party  (hall  not  ha7e  traverfe  to  the  conveyance  <f  tbe  cefaage^  hot  (oche 
co6nage  itielf,  \ffi>t  be  ioujin  or  not  by  any  way ;  for  this  i|  not  like  to  a^on  aunceftreU,  where  he 
makes  himfell  coufio  and  heir,  de:.     Qusere.   Br.  TraTCrfe,  per>  ftc.  pi.  IS3.  cites  9  £.4.  6«  ■ 

iiestb*iMaz.  121.  cap.  5*  cites  S.C. 

8.  &  where  a  juror  is  challenged  becaufe  he  holds  two  uteres  of  the  ^^^  '*»f  ^ 
furty,  it  fliall  not  be  traverfed  how  he  holds  of  him,  hut  if  be  holds  SfiitJ^r  if 
^bim  or  not.    Br.  Traverfe,  per,  &c.  pi.  344.  cites  7  £•  4*  4,  5.   hewas^odr 

fatfaa  to  a' 
fen,  or  to  a  daughter}  oor  to  what  daughter.     Br.  Traverfe,  per,  Jrc  pi  344.  cites  7  £#  4*  4,  $• 

9.  Where  a  releafe  and  fever al  mefne  conveyances  are  alleged  againfl  *  [  359  ] 
the  plaintiffs  or  him  by  whom  he  claimsy  the  releafe  (hall  be  tra-  B''.  Kc- 
Terfed,  ♦  and  not  the  mefne  conveyance ;  for  the  defendant  has  J  *^  *y^ 
pofleiEon,  and  therefore  the  plaintiff  ought  to  male  good  ti^e^  s,C. 
hecaufe  he  demands  the  poffeffton*     Br.  Traverfe,  per,  &c.  pl«  Ii6« 

cites  15  H.  7*  2,  ^. 

10.  Buti  per  Fiqetix  &  Keble,   whert  feveral  conveyances  art  1|r.  Re. 
alkged  in  one  title,  or  in  one  replication  which  are  on  the  part  of  P**»^»  P^«  ^ 
the  plaintiff*,  there  the  defendant  may  traverfe  which  of  them  he  s  c ' 
pleafes,  and  may  traverfe  any  of  the  mefm  conveyances.     Br.  Tra-  Heath's 
verfe,  per,  &c.  pi.  1 16.  cites  15  H.  7.  2,  3.    .  JJ^s'^l!^ 

3.  C.-^— Br.  Doable  Plea,  pi.  143.  cites  S.  C.  .         Cwtna  whew  it  is  »i  o  hart  Jai6  fo  fee  a  dif. 
&reacc  becwcco  bar  a^d  title  or  rcplicAtios  j  aadao  difoeoce  it  cakeo  t^fi^  w  to  thofr  pkadtngs,  be 

th 
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they  in  a^ife  or  in  trefpaf**     Qnod  not?*     Br.  Travrrfe^per,  &e.  pi.  r  i6.  ciCci  15  H.  7.  2^  ^i.  ■    Bf» 

Repleader,  pi.  24.  cites  S.C.- Dr.  Double  Plea,  pi.  143.  cites  S.  C« 

1 1.  The  defendant  may  travcrfe  any  part  of  the  plaintiff* s  convey* 
(ince  of  his  aclion,  and  not  be  forced  to  the  general  iffue.  Brown'i 
Anal.  10. 

1 2.  Where  the  conveyance  to  the  action  is  that  which  doth  entitle 
the  plaintiiF  to  the  aBion^  it  may  well  be  travcrfed,  if  the  defend* 
ant  cannot  wage  his  law ;  otherwife  where  he  may  wage  his  law. 
Per  Gawdy  J.  Cro.  E.  169.  Mich.  32  Eliz.  B.  R.  in  cafe  of  Kin- 

nerfly  v.  Cooper. Cites  8  H.  6.  5.  22  Ed.  4.  29.  7  Ed.  3.  54. 

31  H.  6.  TO.  26  H.  8.     Br.  Traverfe,  5  H.  7.  3. 

13.  tFhen  both  parties  claim  by  one  and  the  fame  perfon^  there  al- 
•  ways  the  raefne  conveyance  is  travcrfable.     Cro.  E.  798.  pi.  46. 

Michl  42  Eliz.  C.  B.  in  cafe  of  Fawkner  v.  Powel. 

14.  In  trefpafs  vi  &  armis  for  cancelling  a  deed^  and  fct  ferth» 
that  J.  S.  the  defendant  being  fcifed  of  land  in  fee,  infcoffedA.  and 
his  heirs  with  warranty y  referving  rent  with  claufe  of  diltrefs ;  emd 
afterwards  by  deed  bargained  and  fold  the  rent  to  the  plaintiffs  ^vb9 
cafually  Iqfl  the  faid  deed^  and  the  defendant  found  and  cancelled  it; 
but  did  net  exprefsly  fhewihat  he  wasy  at  any  time  before  the  adion 
brought,  poffeffed  of  this  deed,  but  only  by  implication  argumenta- 
tively.  The  defendant  travcrfed  the  bargain  and  fale  of  the  rent. 
It  was  infifted  for  the  plaintiff,  that  this  is  only  matter  of  convey- 
ance to  his  adiion,  and  fo  jiot  traverfablc.  -But  it  was  anfwered, 
that  the  plaintiff  by  (hewing  his  title -gives  the  defendant  advantage 
to  traverfe  it.  And  per  tot.  Cur,  clearly  the  grant  is  not  travcrf- 
able in  this  cafe;  and  fo  the  traverfe  is  not  goodt  Bulft.  214* 
Trin.  Tojac.   Suckfield  v.  Conilable. 


(T)     Defcent^  or  Gift  in  TaiL 

I.   VHformedon  the  gift  only  is  traverfaUe,  and  not  the  dcfcents. 
•*   Br.  Double  Plea,  pi.  16.  cites  3  ^  H.  6.  32. 
At  In  tref-         2.  If  a  man  conveys  to  himfelf  defcent  of  eft  ate  tail^  it  \i  fuSicient 
Venthn'ia^   to  travcifc  the  gifty  without  anfweiing  to  the  defcent ;  quod  fuit 
thati^        conceffum.     Br.  Traverfe,  per,  &c.  pi.  210.  cites  2  £.  4.  15. 

frankttne- 

merttf  xhc  pUiitfiff'fatd  that  befire  that  the  defendatit  aty^tbing  bad  TV,  voatjeifcd  in  fee,  and  Itafid  to  Sn 
for  term  of  lift,  the  remaitder  to  the  father  ^  the  pia'intiffin  tuil,  and  after  S.  Jurrendered,  &c.  ij  wbiib, 
ftc.  Jeifeaiv  taiiy  &c.  and  died  fe  fed t  and  the  land  Jfjcended  to  the  phintiff  ai  Jon  and  heir,  and  he  eateredf 
awdmfasfeifed  in  tai/y  and  iifzttlcnpd  to  N,  at  ivill^  *iobo  infeoffed  the  defendant  for  Vift^  and  thepleixtijf 
entered  \  the  defendant  Jaid  that  before  IV,  Uajed  for  hfe,  the  remairder  over^  be  irfoffed  L-  w  fu^  and 
eontrary  to  bis  o-wn  foffment  oujlid  him,  and  made  the  Jaid  leafs  \  and  after  the  faid  Ju.  befwe  tbefn^rtnder, 
emd  in  the  life  •f  the  fathtr  utified  tke  tenant  for  Ife^  and  infoffed  ui^  by  which,  &c.  And  a  good  ple^ 
per  Cur.  by  vrhich  the  other  •iid  that  L.  oul^ed  S.  tenant  for  term  of  life  [in  the  life]  of  the  fadier  in 
the  manor,  &c.  and  the  others  e  contra.  Br.  Confefs  and  Avpid,  pi.  42.  cites  S.  C.  Br.  Dctt^ 
pL  14S.  cites  S.  C.    Bruoi^e  fayc^  oiid  therefore  fee  chat  tail  and  detfcent  iiaot  double* 
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(U)     Dllfclfin  or  Conveyance^  as  Releafe,  &c* 

,.  TX/HERE  the  difeifm  is  the  efeB  of  the  bar^  it  ought  to  be  Br.  CooM 
^^    travcrfcd  by  the  plaintiflF;  but  cohere  it  is  only  colour  for  *"^  g'^^f^ 
the  plaifttijf  to  bring  hi/  aBiofiy  there  th^  other  matter ^  which  is  the  s.  C.-^ — 
effeii  of  the  bar^   (hall  be  traverfed,  and  not  the  diflcifin.     Br.  -rfun  trrf. 

JJ         •* f  A  I  -T*  oafs  the  de^ 

Traverfc,  per,  &c.  pi.  232.  cues  10  E.  4.  7.  fenduntjoM 

tbtA  he  was  fe^td  t'Ul  by  B.,  dtjfeifid,  vfbicb  B.  watfafed  till  h  the  plaintiff  diffiifed^  upon  lubTtn  tbs  dt* 
fetd^nt  Jt  the  time  of  the  trefpajs  entered  \  to  which  m  plaintiff f aid  that  btfure  the  defendant  or  B.  any 
thtnginid,  H.  'soas/eifedf  and  leajed  to  the  plaintiff  for  term  of  life,  hy  which  bewasjeijed  till  by  the  if- 
feniint  diffeifedy  and  after  B*  djJFeifed  the  defendant^  and  the  piaimiff  entered,  and  wasjeifedf  till  tbede- 
ftndani  dtd  the  trefpajs ;  and  it  was  moved  if  he  ought  to  tjraverfe  the  dideifin,  and  the  defendant  im- 
pined.    Br.  Confeft  and  Avoid,  pi.  46.  cites  16  £.  4.  7,  8. 

2  In  aflife,  the  tenant  /aid  that  J.  B.  was  feifed  and  dijfeifed  bf 
W,  to  whom  r,  J5.  made  a  releafe^  and  contrary  to  his  oivn  deed  dij^ 
feifed  W»  and  infeoffed  ^  perfons^  nvho  infeoffed  the  plaintiff  upon  nvhom 
W*  reentered,  tvhofe  eftate  the  tenant  has  ;  and  the  plaintiff  for  title 
faid  that  7*.  B,  was  feifed j  and  infeoffed  the  5  perfons  who  infeoffed 
the  plaintiff  who  was  feifed^  till  by  the  tenant  and  the  others  diffeifed^ 
abfque  hoc  that  T.  B.  diffeifed  TV.  And  per  Prifot  and  Pole,  this 
is  not  traverfable ;  for  it  is  only  a  conveyance ;  and  becaufe  the 
plaintiff  claims  by  the  fame  perfon  by  whom  the  defendant  claims, 
whofe  title  is  bound  by  the  releafe,  therefore  he  Ihall  traverfe  the 
releafe;  and  fo  he  did  at  laft.  Br.  Traverfc,  per,  &c.  pi.  377*, 
cites  30  H.  6.  7. 

3.  In  cjeftmcnt  the  dtftndznt  pleaded^  that  before  B.  the  leffor, 
of  the  plaintiff  had  any  things  &c.  A.  the  father  if  the  leffbr  of  the 
plaintiff  was  feifed  in  fee^  and  let  to  the  defendant  for  life^  and  died  ' 
fafed  of  the  reverfion^  which  defcended  to  J5.  who  entered  and  diffeifed 
the  defendant^  and  let  to  the  plaintiff.  The  plaintiff  fays  that  A» 
was  feifed  in  fee ^  and  died  feifed ;  and  it  defcended  to  B.  who  en- 
tered and  leafed  to  the  plaintiff,  &c.  and  traverfes  abfqtte  hocj  that 
A.  i.afid  to  the  defendant  prout,  &c.  And  it  was  thereupon  de« 
murred,  becaufe  he  traverfes  the  diffeifin,  and  not  the  leafe,  which 
is  but  a  conveyance.  But  after  argument  it  was  adjudged  for  the 
plaintiff  that  the  traverfe  was  good,  and  that  he  might  traverfe 
the  one  or  other  at  his  eledion ;  for  when  both  parties  make  their 
conveyance  from  one  and  the  fame  perfon,  there  always  the  mean 
conveyance  is  traverfable ;  wherefore  it  was  adjudged  accordingly. 
Cro.  Eliz.  798.  pi.  46.  Mich.  42  Eliz.  in  C.  B.  Fawkner  v.  Fowel^ 
pites  4  H.  7.  9* 

(W)     Dijeiftn  or  Defcent. 

1.  TT^EBTfor  rent  referved  upon  a  leaf e  for  year s ;  the  defendant 
-^^ pleaded  that  before  the  plantiff  any  thing  pad  in  the  lands,  &c. 
ffne  y.  S,  wasfeifedf  and  diedfeifed,  and  his  heir  entered^  and  the  plain-- 
tiff  entered  upon  him  and  diffeifed  htWy  and  made  this  leafe ,  and  before 
ttt  rent'day  the  font  entered  /  the  plaintiff  by  proteflation  faid  that  J-  S. 

2  .war 
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ivas  not  fe'ifed^  nor  died  fetfedy  and  pro placito  that  he  did  not  difjeife 
the/on.    The  defendant  demurred;  the  queflion' was,  whether  dif- 
cent  or  difleifin  was  traverfable.     And  adjudged  that  the  difleiiin 
was.    -Moor,  539.  pi.  708.  Pafch.  39  Eliz.  Banifterv.  Lilley* 
t3^^  3        2*  I'l  trcfpafs  and    ejeftmentj    the  defendant  pleads  ^kat  the 
plaintiff  did  dijfeife  J.  S.  of  the  land,  and  then  made  a  leafeofittobim^ 
and  that  afterwards  the  iand  did  defcend  to  the  plaintiff.    The  plain* 
tiff  replies  that  he  was  feifed  of  the  lands ^  and  traverfed  the  diffeijin 
fuppofed  to  be  made  to  J.  S.     And  to  this  the  defendant  demurs, 
and  for  caufe  Ihews  that  he  ought  to  have  traverfed  the  defcent, 
and  not  the  difieifm.     But  Roll  Ch.  J.  faid,  that  the  traverfmg 
of  the  diiTeifin  makes  an  end  of  all,  and  therefore  it  is  well  takenj 
as  being  the  moil  material  matter,  although  the  defcent  might 
have  well  enough  been  traverfed ;  and  therefore  let  the  plaintiff 
have  judgment  nifi.    Sty.  344.  Mich.  1652.  Wood  v.  HoUapd, 


(X)     Difeifin,  or  dying  feifed. 

He«th*9  I.   I N  trefpafsy  if  the  deferrdant  fays  that  his  franlttenementj  and  the 

Max.  115.  1  plaintiff  fays  that  his  ffiher  was  feifcdy  and  diea  feifedy  and  he 

S.  C.V entered  and  was  feifed^  and  diJjViftd  by  the  defendant  upon  whom  be  en-^ 

$.  C.  cited  teredf  and  the  trefpafs  mefne^  &c.  in  this  a£lion  the  difleifin  fhall 

^^'  Trin  ^  traverfed,  and  not  the  dying  feifed.     Br.  Traverfe,  per,  &c, 

9  Car.  'in  ph  359-  cites  30  H.  6.  7.  and  Fitzh.  Trefpafs,  68< 

cafe  of  £d- 
wardt  ▼•  laoieace. 

Heath's  2.  Contra  in  afftfe.      Br.  Traverfe,  per,   &c,  pi.  359.   cites 

Max.  115.    30  H.  6.  7.  and  Fitzh.  Trefpafs,  68. 

cap.  5.  citw  r  '  ^ 

S.  C.  ■■  Hutt.  124.  In  the  cafe  of  Edwakds  v.  L/>  ukknce,  Arg.  cites  33  H.  6.  59*  that  Wang- 
ford  put  thii  cafe  \  in  aHife,  if  the  defendant  plead  thac  his  father  was  feiM,  and  died  feifed,  and  gives 
colour  to  the  plaintiflf,  the  plaintiff  ought  to  traverfe  the  dyin^  feifed,  and  not  the  poflefion  of  the  father^ 
which  is  the  caufe  of  the  dying  feifed. 


s«e(L)pi.9.  (Y)     Dying  feifed^  or  Defcent. 

I.  J^NTRT  in  nature  ofaffife^  the  tenant  intitled  himfelfiy  dyitig 
-^  feifed  of  J?.  S.  Danby  faid,  after  the  dying  feifed  of  tke 
faid  R.  one  J.  was  feifed  infee^  and  diedfeifed,  and  the  land  dtfcended 
to  the  plaint ff  as  couftn  and  heir^  &c.  and  ihewed  how  coufin,  by 
i^hich  he  entered,  and  was  feifed  and  difieifed.  Ardeme  faid 
R.  was  feifed  as  above,  and  died  feifed,  and  the  land  defcended 
to  K.  who  entered,  and  leafed  to  the  faid  J.  for  term  of  life,  of 
which  eilate  he  $lied  feifed,  and  K.  entered^  and  died,  and  the 
land  defcended  to  Cwho  infeofied  us,  abfque  hoc  that  J.  died 
feifed  in  fee,  &  fie  ad  patriam«  Br.  Traverfe,  per,  &c.  pL  pS^ 
cites  22  H.  6.  23. 

2.  In  trefpafs  the  defendant  faid  that  his  father  was  feifed  in  fee^ 

and  died  feifed^  and  he  as  heir  entered^  and  gaye  colour  ;  the  plaintiff 

faid  that  before  the  father  any  thing  had^  be  htmfelf  toM  fnfed  in  fie^ 
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•ft  J  gave  to  the  father  and  bis  feme  in  tail,  and  after  the  father  dki 
nvithout  ijfue^  and  the  feme  held  in,  and  after  Jbe  died,  abfque  hoc 
that  the  father  died  jelfed  prout^  &c.  Per  Fairfax,  this  is  ftot  a 
good  plea,  by  which  he  (iiid  abfque  hoc  that  the  father  diid  file 
feifed prout,  &c.  and  fo  it  was  accepted;  but  it  feems  that  he  may 
have  traverfe  abfque  hoc  that  the  father  died  fe^ed  in  fee  prout,  &c« 
Quxre  \  for  per  Fairfax,  dying  feifed  in  tail  tolls  the  entry,  but  [  3^2  3 
not  as  here  where  he  dies  without  iifue  of  his  body ;  for  then 
there  is  no  defcent.  Br.  Traverfe,  per,  &c.  pi.  266.  cites 
ai  E.  4.  65. 

3.  Trefpafs  upon  the  8  H.  6.  the  defendant  faid  that  Tl  'was  Hcith't 
feifed  and  died  feifed,  and  the  land  defended  to  him  as  fin  and  hetr^  and  ^f^  c' "* 
he  entered,  &c.  and  the  plaintiff  faid  that  T,  'ums  feifed,  and  married 

K,  and  had  iffue  the  plaintiff,  and  died  feifed  and  the  land  defended 
to  the  plaintiff,  &c.  abfque  hoc  that  it  defended  to  the  defendant,  &c< 
Quaere  if  this  be  a  good  iffue,  &c.  Br.  Traverfe,  per,,&c.  pL  15a. 
cites  21  H.  7    31. 

4.  Trefpafs  by  M  the  defendant  fhewed  feifin  in  fee  of  J.  N. 
nvbo  gave  in  tail  to  JV.  N.  and  conveyed  by  defcent,  and  gave  colmr 
to  the  plaintiff  by  the  donor-,  the  plaintiff  /aid  that  ST.  himfelfin  thi 
conveyance  of  the  tail  injeoffed  W,  who  injeoffed  the  plaintiff ,  who  vtaX 

feifed  till  the  trefpafs^  abfque  hoc  that  the  land  defended  to  the  defend^ 
ant  fjiodo  £5*  forma,  and  did  not  deny  the  dying  feifed  of  the  father  of 
the  defendant  alleged  in  the  bar :  and  therefore  by  the  jultices  the 
plea,  is  not  good  *,  for  he  cannot  traverfe  the  defcent  but  the 
dying  feifed;  for  where  the  dying  feifed  is  not  denied,  there  it  Jbcdl 
he  intended  that  the  land  defended  to  the  heir ;  quod  nota.  Br.  Tra^ 
verfe,  per,  &c.  pi.  1 14.  cites  14  H.  8.  23,  24.  ' 

5.  In  trefpafs,  the  defendant  faid  that  F.  was  feifed,  and  died  Heith's 
feifed,  and  he  it  couftn  and  heir  to  him,  viz.  fin  of  M.ftfer  of  F.  by  JJ"' '  '*!. 

whtcii  he  entered,  and  gave  colour  to  the  plaintiff;  and  mt plains  s.c/ 
liff  faid  that  F.  had  a  daughter  named  E>  and  conveyed  to  himfelf  by 
£^  andfo  he  was  feifed  till  the  defendant  did  the  trefpafs.  And  a 
good  plea  by  the  opinion  of  the  Court,  and  by  all  except  Shelley  ,- 
for  the  dying  feifed  is  the  effeB  of  the  bar,  and  therefore  if  F.  had  a 
daughter  the  bar  is  confeffed  and  avoided,  and  fo  he  need  not  to 
take  traverfe  abfque  hoc  that  the  defendant  is  couftn  and  heir  / 
and  fo  note  the  dying  feifed  is  traverfable,  and  not  the  defcent. 
Br.  Traverfe,  per,  &c.  pi.  i.  cites  19  H.  8.  6. 

6.  In  affife,  the  defendant  pleaded  that  J,  A.  was  feifed  in  fee,  and  - 
died  feifed,  and  the  land  defcepded  to  him,  and  gave  colour  ;  and  the 
pledfitiff  faid  that  before  that  J.  A,  any  thing  had,  W.  S,  was  feifed 
in  fee  ^  and  infeoffed  the  faid  J.  A,  and  W.  P,  in  fee,  and  J*  A,  died, 
emd  W.  P:  furvived,  and  tnfeoffed,  the  plaintiff,  who  was  fiifed  till 
diffeifed  bv  the  defendant,  &  hoc,  &c.  and  did  not  traverfe  the  de- 
fcent ;  tor  the '  dying  feifed  is  the  effeB,  and  traverfable  only, 
and  not  the  defcent,  and  the  dying  feifed  here  is  confeffed  and 
avoided  by  the  jointenancy ;  and  the  defendant  faid  that  J.  G.  was 
feifed,  and  infeoffed  the  faid  J,  A.  in  fee,  who  was  feifed,  and  died 
fiifed,  and  all  as  in  the  bar,  abfque  hoc  that  the  aforefaid  J*  A*  at 
tie  time  of  his  death,  held  jointly  with  the  aforefaid  W.  P.  &  hoc,  &c. 

And 
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And  fo  fee  tlie  joinUienitre  put  in  ijfuiy  and  not  if  W.  S.  irfiuffij 
them  Jointly y  or  not.  Br.  Travcrfc,  per,  &c.  pi.  6.  cites  27  H.  8.  224 
fe.C.  cited         y.  In  trefpafs  the  defendant  conveyed  by  6  defcents  in  tail;   the 
cafc°of  siV°  plaintiff  confejfed  the  entail^  and  conveyed  a  feoffment  to  bim  hy  the 
George         heir  of  the  donee^  which  was  a  difcontinuance,  and  travirfed  the 
^hiij'        dying  fetfed  of  the  fame  feoffor.     This  was  held  ill,  and  that  he 
^*"*    fhould  have  traverfed  the  very  laft  defcent ;  for  othcrwifc  it  may 
be  intended  that  one  of  the  mefne  defcetits  cdme  to  the  land^ 
and  thereof  died  feifed,  and  fo  the  next  heir  remitted.    And  at 
lengthy  by  advice  of  the  Court,  the  plaintiff  confeffed  the  taii^  and 
took  ail  the  dyings  feifed^  except  the  lajl^  by  proteftation^  and  for  plea 
that  he  which  is  fuppofcd  to  be  laft,  &c.  infeoffed  the  anccftor  of 
the  plaintiff,  from  whom  it  defcended  to  him  abfque  hoc  that  thi 
laft  anceflor  of  the  defendant  died  feifed  modo  &*  forma^   &c.    and 
although  the  feoffment  be  falfe,  yet  the  defendant  ought  to  main- 
tain his  firft  faying,  and  if  it  be  falfe  he  will  bfc  tricked.    D.  107. 
pi.  25.  Mich.  I  &  2  P.  &  M.  Vivion  v.  St.  Aubin. 

8-  In   ejeSfment  fuppofing  a  demife  by  the  Id,  C.    the  defendant 

faid  that  before  the  plaint  ff  or  the  Id.  C.  any  thing  hady  one  B.  tvas 

feifed  in  fee,  and  infeoffed  one  Andrews  who  died  feifed,  and  his  Jin 

leafed  to  him,  and  thatnc  was  poffeffed  till  oufted,  and  that  the  fen 

f  363  ]    ^^-^  ^{/P^lf^^  h  ^^  /^^^  ^'  '^^  ^^  Enfeoffed  the  Id.  C  who  de^ 
mifed  to  the  plaintiff,  upon  whom  the  defendant  re-entered,  8cc. 
the  plaintiff  took  z  proteftation  to  the  feoffment,  the  dying  feifed,  the 
defcent  and  the  demtfe,  prout,  vccA  for  plea  fays,  that  before  the  cjeft- 
*  ment  B.  infeoffed  the  Id.  C  who  demifed  to  the  plaintiff  abfque  hoc 

quod  B.  dlffeifed  the  fin :  but  it  was  holdcn  a  good  traverfe  to  the 
diffeifin,  it  being  die  chief  fubftance  of  the  bar ;   for  if  B.  was 
diffeifor,  this  deftroys  the  title  of  the  plaintiff  who  comes  to  the 
land  under  the  diffeifin,  which  title  of  the  plaintiff  in  ejeftment 
'muft  neceffarily  be   anfwered  either  by  matter  in   faft   or  in 
law,  which  confeffes  and  avoids  the  title  or  traverfes  it;    for 
a  naked  colour  in  eje£tment  is  not  fufficient  as  it  is  in  affile 
-  or  trefpafs,  &c.  which  comprehends  no  title  or  conveyance  in 
law,  writ  or  count,  as  this  afiion  does  in  both,  fo.  that  the  dif- 
feifin here  fhall  be  intended  a  confeffion  and  avoiding  of  the  title, 
and  of  neceffity  it  muft  be  traverfed ;  and  9  H.  6.  it  is  a  maxim 
that  a  diffeifin  alleged  in  bar  or  replication  is  always  traverfable$ 
yet  it  may  be  the  feoffment  of  B.  to  Andrews,  or  the  dying  fei- 
fed,  are  both  traverfable  at   the  eleftion  of  the  plaintiff,  and 
given  to  him  by  the  fuperlluous  folly  of  the   defendant,  &c. 
D.  365.  b.  pL  34.  365.  pi.  35.  Mich.  21  &  22  Eliz.  Ld.  Crom- 
well's cafe. 
Bendl.  319.        9.  The  avowant  conveyed  a  title  to  himfelf  as  next  heir  ofthelcri 
P^3»J-  B.C.  Powis,  who  died  feifed  in  fee  without  iffue,  and  the  land  defcended  to 
■  "'^  s"c.^     hint:  the  plaintiff  confeffed  the  dying  feifed,  but  conveyed  a  title  to 
cited  Arg,      himfclf  by  the  devife  of  the  Id.  Powis  abfque  hoc,  that  the  land  di* 
Lc.  310.  pi.  fiended,  &c.     And  upon  producing  a  record  of  the  cafe  of  Mf- 
Jf  Ma?d"eii    RINGS,  Pafch.  14  H.  8.  it  was  adjudged  according  to  that  cafe,  that 
V.  Andrews}  the  travctfe  was  ill  becaufe  the  title  of  the  avowant  was  confeffed 
1*,"^  ^*J",'       and  avoided ;  and  in  fuch  cafe  there  ought  not  to  be  a  travcrfc. 

D.  360. 
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D.  366.  a.  b.  pi.  36,  37.  Mich.  21  &  22  EIiz.  Vernon's  cafe,  aCas  v^  do 
Fowler  T.  Clayton  &  al.  w'i^lTtte 

fameperibn,  or  the  dying  reifed  be  not  coofcfled  or  ayoided,  there  the  dying  feiCcd  fliall  be  trtwerfiKl  and 
not  the  defceot*-— —  Heiih'i  Max.  i  f  o.  cap.  5.  cites  S.  C.  aoi  tj'u  19  H.  S*  6o.  But  otherwifii 
•s  it  feemsy  tf  be  bad  cbioaed  by  furvivorlhipy  or  in  coparceojry. 

10.  In  covenant  the  plaintiflP  kt  fortb^  that  the  teftator  made  a  Le.  309.  pi. 
Uafefor  It^  rendering  renty  and  devifed  the  nverfion  to  bis  vnfe  and  ♦*^*  f  *^**** 
dicds  Jbe  married  the  defendant ^  and  the  hu/hand  and  wife  fold'  the  c!  b.  this 
reverfon  to  B,  G.for  life  and  the  real  to  the  plaintiffs  and  covenanted  cafe  is  ar- 
that  be  fbould  quietly  enjoy  it  without  any  difturbauce  from  anyper^  J"***  ^'^ 
fon^  claiming  under  the /aid  JB.  G.  who  died  feifed  of  the  reverfon^  and  ^r^  ^h^^ 

the  fame  defcended  to  his  htir;  and  the  breach  affigned  was,  for  that  the  Court 
the  ieir  claimed  the  rent  by  retfon  of  the  grant  of  the  rever/kn  to  ^^  "^ 
bis  ancefior ;  the  defendant  pleaded  the  grant  of  the  rererfion  to  ihis  point  of 
w8«  G.  abfque  bocy  that  it  dif  ended  to  his  heir  ;  and  upon  a  general  the  travertb* 
demurrer  this  was  held  an  ill  traverfe,  becaufe  he  ought  to  hare  j^",^t^*" 
traverfed  that  B.  G.  died  leifed,  &c.  for  that  is  the  fubftance^  and  mean  pi.  3C 
the  defcent  is  only  the  confequence  of  the  other.     3  Nelf.  Abr.  Vcmon'a 
343.  pL  1.  cites  Dyer,  366.  i  Leon.  309.  Maidwell  ▼.  Andrews,     p^^*" 

Claytfln  Sc  tl\  which  fee  at  pi.  9.  above* 

1 1.  If  the  eldefi  brother  pleads  defcent  of  land  to  him  in  borough 
Engli/by  the  youngeft  has  no  other  plea  but  to  traverfe  the  defcent; 
per  Haughton  J.  Palm.  372,  Trin.  21  Jac.  B.  R.  Sumner's  cafe. 

12.  So  of  devifecy  if  he  makes  a  title  againft  the  heir  he  mud 
traverfe  the  defcent ;  per  Doderidge  J.  and  Lea  Ch,  J.  faid,  that 
it  would  be  repugnant  to  fay  verum  eft,  that  it  defcended  et  pro 
placito  $  that  the  anceftor  devifed.  Palm.  372, 373.  Trin.  21  Jac. 
B.  R.  in  Sumner's  caie. 

(Z)     Dying  fdfed,  or  Gift  in  rail  ^U 

I.    jN  afjjife  where  the  tenant  makes  a  good  bary  and  the  plaintiff  ir«r  where  a 
-*   makes  title  after  by  gift  in  taUy  and  dying  feifed,  there  the  gift  7*i£l^ 
Ihall  be  traverfed,  and  not  the  dying  feifed ;  fot  no  dying  feSed  j^^^. 
can  be  •  by  gift  in  tail  without  dying  feifed.     Br.  Traverfe,  per  ing  feifed, 
&c.  pi.  12.  cites  9  H.  6.  22.  ^  '*f- . 

Jball  he  traverfed,  and  not  tbe  gift ;  for  a  man  may  be  feifed  in  fee  by  difleUin  without  feoffment ;  q uo4 
aoca.     Br.  Traverfe,  per,  &c.    pi.  12.  cites  9H.  6.  22. 

*  All  the  editions  are  as  here,  but  the  Year- Book  is  thus,  (vi^O  ^^t  he  cannot  die  feifed  of  eftatr 
tall,  uniefe  ^ben  waa  a  gift,  &c    9  H.  6.  22.  a.  pi.  17. 

2.  Trcfpafs  upon  the  8  H.  6.  by  J.  N.  againfl  2  barons  and  their 
femes  and  another  i  the  defendant  Jaidy  that  N,  C.  grandfather  of  the 
femes  nvas  feifed  in  fee  and  diedfeifedy  and  the  land  defcended  to  M.  as 
fon  and  heiry  who  proteflando  died  feifed^  and  the  land  defcended  to  P. 
CLs  fon  and  heir  of  M.  who  died  proteflando  feifed  nvithout  iffucy  and 
the  land  defcended  to  the  femes  as  fflers  and  heirSy  and  gave  coloftr'y 
and  the  plaintiff  faid  that  before  N.  C.  any  thing  had,  R.  was  feifed 
in  feCf  and  gave  to  the  faid  N»  C.  in  tail,  who  had  iff  us  as  in  the  bar, 

and 


$H 


CrabetCe. 


Hn^  atfo  had  ifluc  de  phmtiff,  and  died  Jeifed  and  all  as  in  the  U^^ 
and  the  defendant  maintained  the  bar,  abjque  hoc,  that  the  donor  gave 
in  tail  proutf  &c.  and  by  the  reporter  the  replication  confejfes  and 
avoids  the  bar  without  traverjtng  the  dying feifed ;  for  now  it  Ihall  be 
intended  that  the  donee  was  feifed  in  fee  after  difconiinuance^  and  died 
feifed  i  and  then  this  is  a  remitter :  but  if  it  had  been  alleged  that 
N,  C,  had  been  feifed  in  fee,  and  died  by  prote/lation  feifed,  then  the 
feifin  in  fee  ftiall  be  trarerfed ;  for  there  is  no  other  thing  to  be 
trarerfed ;  for  there  can  be  no  remitter  without  dying  feifed  in 
facl ;  and  fo  note  the  difierence  by  him.    Bn  Tfaverfe,  per,  &c. 
177.  cites  3  H.  7.  5- 
Br.  Cajfeft        3.  Trefpafs  by  T,  C.  Jgainfl  E.  and  S,  his  feme  upon  the  ftatute 
Ju^et'^cto   ^^  S  ^\  2-  ^ho  pleaded  that  N.  grandfather  of  S.  the  fefne  of  the  dt* 
sJc  fendant  was  feifed  in  fee  and  died  feifed,  and  the  land  defcended  W 

J*  C.  his  fon,  as  fin  and  heir,  &c.  who  entered  and  was  feifed,  and 
iy  prote/iation  died  feifed^  and  the  land  defcended  to  Z.feme  of  the  de* 
fendant  as  daughter  and  heir  of  the  faid  %  C;  by  which  E.  and  S- 
hi«  feme  ae  couiin  and  heir  ot  the  faid  N.  entered  and  gave  colour 
to  the  plaintiff;  the  plaintiff  replied^  thai  before  N.  any  thing  had, 
Martin  and  others  were  feifed  in  fee,  and  gave  the  land  to  the  faid  N^ 
in  tail  to  the  heirs  males^  and  N.  died  feifed  of  fuch  eflate,  and  had 
iffue  the  faid  J,  C.  ard  the  faid  7*.  C,  now  plainiiff,  and  after  J,  C4 
died  without  ijfiie  male  and  had  iffue  S,  feme  of  the  defendant,  and  the 
faid  r.  C  plaintiffs  as  fon  and  heir  male  of  the  faid  N,  entered  is 
brother  of  J.  C.  fon  of  the  faid  N.  and  the  defendant  maintained  bis 
bar,  and  iraverfed  the  gift  in  tail  to  the  faid  N,  and  the  iffue  found 
for  the  plaintiffs  that  they  gave,  &c.     And  the  bcft  opinion  was, 
that  it  is  jeofail,  and  that  the  replication  is  not  good,  becaufe  where 
the  defendant  alleges  feiftn  in  fee  in  N.  and  that  *  he  died  feifed,  the 
plaintiff  alleges  gift  in  tail  to  this  fame  N.  and  that  he  died  feifed  of 
en  eflate  tail,  and  did  not  traverfe  the  dying  feifed  in  fee  ;  for  he  can- 
not die  feifed  in  fee  and  die  feiied  in  tail,  and  it  cannot  be  intended 
by  this  pleading  that  he  difcontinued  and'  retook  in  fee  and  died 
feifed,  fo  that  the  heir  in  tail  may  be  remitted;  for  though  he 
may  be  remitted,  yet  N.  the  grandfather  died  feifed  in  fee  and 
not  in  tail,  and  therefore  the  heir  is  not  confeiTed  nor  avoided  in 
ipiOc  nor  in  law ;  and  by  all  he  ought  to  be  confefied  and  avoided 
in  fa£l  or  in  law,  or  traverfed.     F<tr  a  man  fball  not  make  title  at 
large  in  any  cafe  unlefs  in  afffe  \  per  Cur.     Br.  Traverfe,  per,  &c- 
pj.  X85.  cites  5  H.  7.  ii>  12* 

C  3^5  ]  (A  a)     Dying  feifed^  or  Mefne  Conveyance. 

m 

Br.  N.  C.      I.   tN  afllfe  the  tenant  made  bar  by  arranger  and  gave  cdour,  the 
^\z%l'c.  plaintiff  made  title  by  the  fame,  by  whom  the  defendant  made  hit 

-^HeVth*t     i^r,  viz.  that  J*  S*  was  feifed  and  gave  in  tail  to  hit  father,  who  in* 
Max.  ixo.    fcoffed  W,  N.  who  infeoffed  the  tenant,  upon  whom  A.  B.  entered  and 
cap^5,  cites    ^jT^^ffp^  ff^g  grandfather  of  the  plaintiff,  whofe  heir  he  is  in  fee,  wh$ 
diea  feifed,  and  the  land  defcended  to  the  plaintiff,  and  fo  he  was  v$ 
•     iis  remitter  until  by  the  defendant  diffeifed,  and  in  truth  A.S* 

never 


$iH)tf  Met^  her  never  infeoffed  the  grandfathif  i  ahd  yet  it  ultras 
held  clesrly»  that  the  tenant  in  his  bar  to  the  title  cannot  traverfi 
the  feoffment  ^f  A»  B.  hut  ought  to  travcrfc  the  dying  feifed  of  the 
grandfather  of  the  plaintiff  which  remitted  htih ;  for  this  binds 
the  entry  of  the  tenant,  and  is  the  mod  notable  thibg  in  the  title; 
quod  nota.  Br»  Traverfej  per,  &€•  pL  1544  cites  4  E.  6.  Cocks  ▼& 
Green. 

a.  Scite  facias  upon  a  recognizance  in  Chancery,  iilued  out  of  Mo<l.  i$4 
tfcc  petty-bag  againit  the  tenants  of  Tf  arway  5  the  ihcriff  returned  ^^^"^^  ^ 
fare  feci  againft  feveral^  tnvo  of  whom  pleaded  in  bar^  that  Tarway  s.  c.  but 
and  y*  S.  were  Jointly  enfecffed^  and  feifed  infety  and  fo  feifed  thefaid  S.  P.  doM 
Tarway  died  abfque  hocy  that  he  ^wasfole  feifed  at  the  time  of  the  ncog^  ^vP^i 
nizance  acknowledged.     The  piaint0^ Yt^iitAy  2inA  ccmfeffed thai  Tnr^  S.c/but'^ 
way  and  J^  S.  were  Jointly  enfeoffed^  hut  that  they  being  fo  feifed,  S.  P.  do^ 
did  hy  bargain  and  f ale  Enrolled,  &c.  convey  a  moiety  of  the  lands  to  ""^  *^^?- j 
thefaid  2  defendants  in  fee,  and  traverfed  that  Tarway  died  feifed  fnodo  4.36.  pi.  u 
\g  forma*     Exception  was  taken  to  the  travcrfe,  becaufe  when  it  s.  C  ftyt, 
was  fliewn  that  Yarway  and  J.  S.  had  made  a  bargain  and  falc  in  "Jtakra  w 
fee,  this  had  fufficiently  confefTed  and  avoided  the  dying  feifed,  thctrAvtrfe 
a]lege<l  by  the  defendants,  and  then  the  plaintiff  ought  not  to  tra-  »"^^«  '•pl** 
vcrfe  the  dying  feifed  alfoj  for  though  the  conufor  had  di6d  joint'*^  "hich*  could 
ly  feifed  with  J.  S.  yet  by  the  bargain  and  fale  a  moiety  of  the  faid  not  w«ll  be 
lands  was  liable  to  the  cxecutioji,  notwithftanding  they  fhould  *ofw««^» 
have  a  reconveyance,  or  that  they  had  diiTcifed  tlie  purchafor,  and  &«  leaw* 
afterwards  Yarway  had   died   feifed,    and   J.S.   had   furvivedi  watpnycd 
and  fo  the  dying  feifed  in  this  cafe  not  material  nor  traverfable  ;  toamcadia^ 
and  of  this  opinion  were  the  Court.     2  Saund.  23,  24.  28.  HilL  the  money 
ax  &  22  Car.  2.  Jeffirefon  v.  Morton  and  Dawfon  and  aL  (being  tn 

infinfi) 
fliigbtotbennfe  be  loft,  and  the  fame  wat  granted  nlfi  ciufi.  ■»  Sannd.  18.  fayt,  thac  both  paf« 

cifff  conicnted  to  alter  the  deftndanc's  plea,  and  Che  piiiotiffto  reply  what  macter  he  woald,  and  that  ia  |4 
wasdont. 

(B.  a)     FeXiffthenh  vr  Dijfcijln. 

k.  r^NTRY  in  natufe  of  afflfe,  the  tenant  [aid  that  J.  it.  wat  »'•  I'rt. 

*-'  feifed  and  infeafed  him,  and  after  dijfelfed  him  and  enfeoffed  J^'f^Jif g  J^ 
the  plaintiff^  upon  whom  he  re-entered  i    the  demandant  faid,  that  cites  S.  C« 
J.  N.  gave  it  to  the  plaifitlff  ly  fine,  before  w*yich  fine  the  tenant  had  accordingly^ 
ntahing  of  the  feoffment  of  J.  N.  and  no  plea  witliout  trarerfing  the  *°Jt^f ' 
diiTeifin  or  the  feoffment,  and  fo  only  argument;  whereupon  he  chat  j. N. 
pleaded  the  fine  as  above,  by  which  he  was  feifed  till  bv  the  tc^  ^-^^^f 
nant  difleifed  ahfgue  hocy  that  the  *  tenant  any  ihing  had  of  the  feoffs  thrfine*an4 
ment  of  J^  N.  before  the  fine.   Br.  Travetfe,  per.  Ice.  pi.  294.  cites  fo  to  iffie. 

21  H.  6. 12.  *[3^^] 

2.  The  feoffment  made  by  diffeifor  to  perfons  unknown  is  riot  tra^  -^^  where 
ter&ble,  but  the  dij/eifin  or  the  pernancy  of  the  profits*     Bn  Tra*.  "J^^^^*^** 
verfe,  per,  ice.  pL  203.  cites  i  £.  4»  i,  9*  N,  and  th« 

demam/ant 
mvers  that  he  wat  feifed  end  djfeifed  hy  N.  wbo  tn/tofed perfcns  utikncmn,  and  that  he  to^k  the  prefitt  % 
Ibere  the  tenint  may  traverfti  the  dijfelftn^  or  the  taking  of  the prcftty  but  nt  the  feef  ment  to  perfonft  un«i 
known  i  per  Markham  and  Danby  the  Cb.  Jufticea  y  and  accordingly  often  elftwhcre.    Br.  Travcrfe, 

Vol.  ajA*  E  c  3.  Trcfr 
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3*  Trcfpafs  tlpon  the  5  R,  2.  by  J.  N.  thf  defendant  fmi  iifiA  %% 
Mtid  W,  wei'e  fiifed  in  fee ^  till  by  the  plaintiff  difTeifcd,  and  the  de* 
fendant  as  fervant  to  them  by  their  emnmand  entered ;  the  plaintiff 
faidy  tfjot  T.  wasfeifedand  dijfeifed  by  thefaid  R»  and  W.  which  R,  oni 
ff,  were  Hi/pifed  by  the  plaintijfy  upon  wham  2^  reentered  and  infeoff" 
ed  the  plaintiff y  and  he  wasfetfed  till  die  defendant  did  the  trefpat's, 
and  the  defendant  maintained  his  bary  abfque  hoc  that  the  plaintiff  any 
thing  hadof  the  feoffment  ofT  after  the  diffeifin  made  by  the  plaintiff  t9 
the  feud  R,  and  W^     And  tlic  bed  opinion  was  that  he  ou^t  not  td 
traverfe  the  feoffment;  but  maintain  what  is  defeated  by  the  tkley 
for  otherwife  it  (hali  be  a  departure  from  his  Bar,  and  fo  he  did 
gratis  after.     Br.  Traverfe,  per,  &c.  pi.  239-  cites  t.  E.  4.  5. 
Buf  if  he  4.  \xi  trefpafs  the  defendant  faidy  that  he  bimfelf  was  fnfei  and 

tbt^iTbL  ^^^fi^  ^*  «'*''  ^^  *•  ^'^  ^nf^P^  t^^  plai^ffy  ^"^  ^^  entered}  the 
f elf  was  plaintiff  fhail  not  traverfe  the  leafe  at  willy  but  xh&  fe(^mmt*  Br; 
^rt\^!^^  Traverfe,  per,  &c.  pL  218.  cites  5  E.  4  4. 

who  mpfftd  tbi  pUtnttfy  upon  whom  he  entered  ;  now  he  fliall  tniTcrfc  the  ijftifin }  ijuod  noU  bene* 
Bf.  jbii.  Heath's  Ma^r.  115.   cap.  5.  cices  S.  C. 

5.  In  trefpafs  of  a  clofe  brokeny  the  defendant  faid  that  R,  wasfeif- 
ed  in  fee^  and  before  the  trefpafs  infeoffed  the  defendant  in  feey  and 
gave  colour  by  R.  the  plaintiff  faidy  that  the  faid  R,  was  feifedy  &c. 
and  infeoffed  B.  infjscy  upon  whom  R,  contrary  to  his  feoffment  enters 
ed  and  dtffeiftd  B,  and  fo  feifed  by  diffeifin,  he  infeoffed  the  defendant 
as  in  the  bary  upon  whom  B,  re^^ntered  and  infeffed  the  plaintiff  svU 
wasfetfed  till  the  trcfpafsy  and  the  defendant  rejoined  that  R.  did  not 
diffetfe  B.  prouty  &c.  And  it  was  challenged  becaufe  the  diffeifm 
is  not  traverfable,  but  the  feoffment.  Per  Needham  J.  the  x^yixsi- 
der  is  good ;  for  he  may  traverfe  the  feoffment  or  the  diffeifin  at 
his  pleafure :  and  per  Danby  Ch.  J.  he  may  traverfe  the  diffeifin 
clearly  if  he  will ;  for  this  is  material  in  the  replication.  Br.  Tra- 
verfe, per,  &c.  pi.  201.  cites  5  E.  4. 136. 

6.  Entry  fur  diffeifin  of  diffeifin  done  to  himfelf,  the  tenant  plead' 
ed  recovery  by  himfelf  in  formedon  againft  N.  and  the  poffe/Jion  of  the 
plaintiff  mefne  between  the  gift  and  the  recovery.  Young,  not  conf eff- 
ing the  gifty  nor  that  the  tenant  is  heir  pro  placito,  fiidy  that  the  de* 
mandant  was  feifed  till  by  the  tenant  diffeifedy  who  infeoffed  N,  peni» 
ing  this  writy  and  recovered  by  formedon' pending  this  purity  and  fo  the 
recovery  falfe  and  void  in  law.  And  per  D^by,  clearly  in  this  cafe  he 
fhall  not  fay  that  he  ne  infeoffa  pas,  but  fiuU  traverfe  the  diffe^iny 
and  not  tht  feoffment.  But  per  Littleton  and  Choke^  he  may  tra* 
verfe  the  feoffment  if  he  will.  Br.  Traverfe,  per,  &c.  pi.  224.  cite* 

.  7E.4.  19. 

7.  Jn  trefpafs  of  a  clofe  broken^  the  defendant  faidy  that  the  place 
iRras  his  franhtetiementy  &c.    The  plaintiff  faidy  that  %  N.  wnsfnfedvA 

ft€y  and  leafed  to  the  plaintiff  at  willy  and  was  fo  poffeffed  till  the  defends 
ant  oujied  him^  and  diffetfed  J.  N„  and  the  plmintff  by  commeffid  ^ 
J.  N.  re-enteredy  claiming  his  firfi  efiatey  and  the  tref^fs  nufnt  ^ 
tween  the  diffeifm  aud  the  re-entry.  And  by  fome  he  may  re-enter 
X  3^7  ]  without  command.  And  the  defendant  maintained  his  bar^  aifque 
ho€y  that  y.  N.  leafed  prouty  &c.  and  the  iffue  accepted  ;  for  it  is 
neceffary  to  Jhew  who  made  the  leafe  as  of  gift  in  tail,  or  for  Dfty  cf 
4  Car 


fbr  jwrfrf,  he  ought  always  tofiew  who  vodsfrfedy  and  gam  9r  kafei^ 
and  fo  the  gift  or  leafe  is  traverfablej  for  it  is  material.  But  in 
trefpafff  if  the  defitndant  pUads  in  tar^  and  the  plaintif  intitUs  tim^ 
felfy  that  is  tofaj^  that  J.  B*  nuas/ei/tjy  or  J  infecfftd  the  plaintiff  in 
fcty  who  was  fnfed  till  by  the  defendant  difleifed  ;  there  he  (hall 
traverfe  the  diffafny  and  not  theftoffment^  for  xht  ferment  is  only  a 
conveyance  there ;  for  he  need  not  to  have  alleged  t!ie  feoffment  in 
trefpafs,  and  fo  it  is  not  traverfable.  Contrary  in  aj^ft^  for  there 
lie  ihalL  make  title,  and  there  the  feoffment  may  be  traverfed. 
And  all  the  Cottrt  agreed  this  cafe  of  trefpafs*  and  fo  it  feems» 
that  e%)ery  thing  which  is  material  is  traver&ble.  Bn  Traverfe^  per^ 
&c.  pi.  238.  cites  II  £•  4*  3. 

8.  In  trefpafs  £he  defendant  pleaded  his  franhtenement.  The 
•  plaintiff /aid f  that  A.  mother  of  the  defendant  ^  and  two  others^  were 
Jtifed  infee^  and  infeoffed  the  plaintiff  by  which  he  was  feifed  till  by 
the  defendant  diffeifed^  t^pon  whom  the  plaintiff  re-^ntered^  and  the 
trefpafs  mefne.  The  defendant  faidj  that  B,  was  feifed,  and  gave 
to  the  faid  D.  in  tail,  by  nohich  the  land  defcended  to  him  asfon  and 
heir  of  the  donee^  by  which  he  entered,  &c.  Abfque  hoC|  that  the 
faid  Am  and  the  other  2  infeoffed  the  p/aifitiff,  prout,  &c.  and  the 
ilTue  found  for  the  plaintiff.  And  it  was  pleaded  in  arreft  of 
judgment,  becaufe  the  feoffment  was  traverfed  where  the  difleifin 
ought  to  have  been  traverfed.  PerKeble  :  where  the  plaintiff  and 
defendant  claim  by  one  and  the  fame  per/on,  the  feoffment  Joall  be 
traverfidy  and  otherwzfe  the  dtffeifin  fhall  be  traverfed,  for  that 
v/hirh  is  not  traverfable  at  the  commenctmeuty  may  be  traverfed  by 
matter  expoflfaBo.  And  Daverfe  and  Brian  Ch.  J.  accordingly  ; 
but  Hawes  and  Townfend,  judices,  contra.  And  yet  Townfend 
confeffed  the  ground  put  by  Keeble,  and  took  a  dtfferencey  becaufe 
the  one  claims  by  A,  only,  and  the  other  claims  by  A*  and  tvjo  others* 
Br,  Traverfc,  per,  &c.  pi.  179.  cites  4  H%  7.  9, 

(C,  a)     Feoffment^  or,  dying  fafed^  &c. 

X.  'VirHERE  a  man  ^\tzA%  feoffment  in  fee,  and  dying  feifed^  . 

^^  there  the  dying  feifed  fhall  be  travetfcdy  and  not  the  gift  > 
for  a  man  may  be  feifed  in  fee  by  diffeifin,  without  feoiTment  % 
«|Uod  nota.  Br.  TraveTfe,  per,  &c.  pi.  12.  cites  9  H.  6.  22* 

2.  In  trefpafs  {tiz  defettdant  faid,  that  JV*>  was  feifed  and  leqfed  at 
mltto  A.  and  he,  as  fervant  to  A*  did  the  trefpafs,  and  gave  colour • 
The  plmntiff  faid,  that  S.  was  feifed,  and  died  feifed y  and  the  land 
defcended  to  him,  and  he  entered,  and  war  feifed  till  the  defendant  did 
the  trefpafs^     To  which  the  defendant  faid,  that  a  long  time  before  5.  Br-  Tni- 
any  thing  had,  J.  and  P.  were  feifed,  and  infecffed  H^.  named  in  the  ^^{^^^^6  • 
ior,   who  leafed  to  the  faid  A,  at  will,  ^ho  infecffed  the  faid  5.  who  cicn  S.  C* 
died  feifed,  the  faid  W*,  being  within  age,  by  ^kich  fV,  entered  for  alie* 
nation  to  his  dyinheritance  ;  andafier  leafed  again  to  A.  to  hold  at  will^ 
•sin  the  bar.    To  which  the  plaintiff  faid,  that  the  faid  S.  wot 
feijedi  and  died  feifed,  and  the  land  defcended  to  the  plaintiff,  who  en* 
iered,  &C.     ^bfqug  hoc,  that  the  feud  J.  and  P.  infaffedtSefqid  W. 

£  c  2  fes 


titu  S.  C. 


1 3^7  Craftctfe. 

in  lije  rfihefaid  S,  And  ill  pleading,  per  Cur.  for  2  Caufes  ;  CWe, 
bccaufe  he  held  that  J.  and  P.  did  not  infcoff  W.  in  the  life  ofS. 
whereas  it  may  be,  that  they  infcofi'cd  him  before  S.  was  born,  and 
then  the  iiTue  is  found  for  the  plaintiff,  and  yet  he  fnali  be  bar- 
red J  for  it  ought  to  be,  abfque  hoc,  that  they  infeoffed  W,  Ufore 
the  death  of  the /aid  £•  Quod  nota.  Br.  Repleader,  pi.  5,  cites 
33  H.  6.  49* 
r  3^^  J  V  -^f^oiher  caufe^  is,  becauethe  defendant  intitledhimfeljh^fe^^ 
Br  Tra-  ^ncnt  of  J.  and  P,  made  to  W.  by  leafe  at  nvill^  by  W.  to  A,  And  the 
Jicc/pU^ie.  P^'^^^^^iff  intitled  himfeifby  S.  ivbo  if  a  fir  anger ;  and  traverfed^  that 
%  and  P,  did  not  injeoff  S.  where  he  does  not  claim  by  J,  and  P. 
But  contra,  if  he  had  claimed  by  them  ;  therefore  it  feems  if  he 
had  faid,  that  the  faid  J.  and  P.  had  infeoffed  the  faid  S.  who 
died  feifcd  as  above,  abfque  hoc,  that  they  had  infeoffed  W.  be- 
fore die  feoffment  made  to  S.  then  good.  But  quxrc,  if  no 
feoffment  was  made  by  them  to  S.  Br.  Repleader,  pi.  5.  ches  33 
H.  6.  49* 

4.  In  mortdanceftor,  if  the  tenant  plead/  matter  cf  foB^  as 
feoffment  of  the  fame  anceftor,  there  he  ought  to  iraverfc  the  dy- 
ing feifed.  Contra  where  he  pleads^fw^  or  recovery  ;  for  there  the 
heir  (hall  be  ellopped  to  fay  that  he  died  feifed,  contrary  to  the 
record,  witljoutjheiving  hoiv  the  anceflor  came  after  to  the  land  in  the 
affife  ;  quod  nota.     Br*  Mortdancellor,  pi.  52.  cites  6  £.  4.  11. 

5.  Trefpafs  upon  5  R.  2.  the  defendant  faid ^  that  B.  was  fnfed^ 
and  infeoffed  A.  who  infeoffed  the  defendant ^  and  gave  colour  to  the 
plaintiff.  The  plaintiff  faidj  that  R.  was  feifed  before  that  B*  any 
thing  hadf  and  died  feifed,  and  the  land  de/cended  to  the  plaintiff  as 
heir,  and  he  entered ;  abfque  hoc,  that  B.  infeoffed  A,  prout,  &c. 
And  a  good  traverfe  by  all  the  juftices ;  for  if  the  conveyance  be 
falfe,  the  bar  is  not  good  \  and  if  the  plaintiff*  in  his  replicatioa 
alleges  a  feoffment  to  B.  and  dying  feifed,  the  defendant  may 
traverfe  tlie  one  or  the  otlier.  Qu:ere,  for  it  was  not  denied. 
Br.  Traverfe,  per,  &c.     pi.  253.  cites  18  E.  4.  26. 

6.  ///  afftfe  againfi  A,  who  fays,  that  theplmntiff  infeoffed  his  father 
in  fee,  who  died  feifed,  and  he  entered  as  heir,  &c.  The  plaintiff 
fays,  that  he  brought  qjftfe  againfi  tht father  of  the  faid  A.  and  recovered^ 
and  had  execution.  There  he  ought  to  traverfe  the  feoffment  made 
to  the  father  of  the  tenant,  and  not  the  dying  feifed  ;  and  yet  at  the 
commencement  the  feoffment  was  not  traverfable.  Bn  Traverfe, 
per,  &c.  pi.  1 79  cites  4  H.  7.  9. 

7.  yihcxQ  feveral feoffmentsy  with  a  dying  ftifed,  are  alleged,  the 
dying  feifed  (hall  be  traverfed,  and  not  the  mefne  conveyance. 
Br.  Traverfe,  per,  &c.  pi.  1  r(J.  cites  15  H.  7.  2,  3. 


EiuTe.^  (I^-  a)     Feoffment,  or  *  ^le  EJlate, .  &c. 

I.   T  F  A.  brings  afftfe  againfi  B.  and  B.fays,  that  J.  N,  recovered 

*■  againfi  A.  que  efiate  B-  has,  whereas  B,  is  in  by  dijfeifin,  A» 

_fhall  Jay,  that  cfter  the  recovery  %  N*,  infeoffed  him,  by  which  A. 

was  feifed  till  by  B.  dijeifed ;  abfque  hoc,  tAat  B.  has  J.  N't 

efiatet 
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tfl^e :  per  Rogers.  But,  per  Markham,  contra ;  for  A.Jballfay^ 
that  after  the  rccovi^ry  be  entered  and  infeoffed  A.  and^  contrary  to 
his  own  feoffment  y  he  entered*  and  ittfeoffed  2.  the  tenant  j  upon  whom 
A.  entered  and  was  feifcd,  till  by  «ic  tenant  diiTeifed  ;  and  fo 
confefs  and  avoid  it,  and  not  traverfe  the  que  eftatey  and  B*  can 
trarjerfe  nothing  hut  the  feoffment  which  was  made  afierthe  recovery  t 
quod  Billing  conccllit.  Br.  Traverfe,  per,  &c.  pK  i%6.  cites 
7  E.  4.   26.  . 

2.  In  iSMZy  feoffuient  is  pleaded  of  one  y ,  N.  to  Tl  wh^e  efiate  the  Soefa/c^^ 
tenant  has.     The  que  fftate  is  not  travcrfablcy    unkfs  the  plaintiff  ^'^^f*'^ 
jelainty  by  the  fame  perfon^  and  then  the  que  eftate  is  traverfable  ;  the  plllotiff 
per  Keble.     Br.  Traverfe,  per,  &c.  pi.  179.  cites  4  H.  7.  9.  daimsby 

i^olherjbat 
if  he  claims  by  the  fame  perfon  the  fe^fffment  is  traverdible.  Br.  Traverfe,  per,  &c.  p),  lyo.'citea. 
4  H.  7.  9. 

3.  In  replevin  the  defendant  avowed  for  damage  feafint  in  his  [  369  1 
freehold.     The  plaintiff  replied^  that  long  before  the  defendant  had 
anything  tlierein,  he  himfelf  was  feifed  of  the  place  where,  &c. 

till  by  A.  B,  and  C  diffeifed;    againfl  whom  he  brought  afftfcy  and 
recovered;  and  that  the  efiate  of  the  plaintiff  was  mefne  between  the 
qffife  and  the  recovery  therein.    The  defendant  rejoined,  thett  before 
the  plaintiff  had  any  thing  therein,  one  G.  was  feifed,  and  infeoffed 
Aim,  abfque  hoc,  that  A,  B,  and  C.  or  either  of  them y  had  any  thing 
therein  at  the  time  of  the  recovery.     Walmfley  J.  held  the  oar  not 
good,  becaufe  it  did  not  fay  that  A.  B.  and  C.  were  tertenants 
tempore  recuperationis,  which  ihouid  be  (hewed  in  every  reco- 
very where  it  is  pleaded.     But  Windham  contra,   becaufe  the 
sdlife  may  be  brought  againfl  others  as  well  as  the  tenants,  as 
againft  difleifors ;  but  other  real  aflions  muft  be  againft  the  ter* 
tenants  only,-  and  therefore  need  not  fliew  they  were  tertenants  ' 
at  the  time  of  the  recovery  5  and  alfo  the  traverfe  here  is  well 
enough.    Le.  193.  pi.  277.  Mich.  31  and  32  EHz.  C.  B.  Rigden 
V.  Palmer. 

4.  In  trejpafs  the  defendant  pleadedy  that  A.  was  fcifedy  and  in-- 
fioffed  B.  who  infeoffed  C.  who  infeoffed  Z>.  que  eflate  the  defendant 

has.  The  plaintiff  may  traverfe  which  of  them  he  will.  6  Rep.  24. 
a.  b.  by  the  reporter  in  Read's  cas£,  cites  15  H.  7.  3.  and 
\6  H.  6*  double  plea,  83. 

5.  In  trefpafs  the  defendant  pleaded,  that  A*  wasfeifedy  and  in'* 
feoffed  the  defendant.  The  plointfffaidy  that  J.  5.  wasfeifedy  and 
diedfeifedy  and  the  land  aefcended  to  him,  and  travcrfed,.  abfque  hoc^ 
that  A,  infeoffed  B,  and  adjudged  a  good  traverfe.  6  Rep.  24.  b. 
in  Read's  case,  by  tiie  reporter,  cites  18  £.  4.-26.  and  fays,  that 
fo  is  21  H.  7.  33.  and  that  this  is  true  in  all  cafes  where  the  - 
defendant  does  not  claim  by  any  of  tlie  mefne  conveyances 
fxom  the  plaintiff  himfelf)  for  then  it  is  traverfabl^. 

^%  3 
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(E.  a)     Leafe^  ^c.  or  Mefne  Conveyance. 


Br.Replet-  f.  'T'RESPASS  by  the  prior  of  T.  for  entering  into  a  huffy 
dtts^S.  ct  ^^^  defcndsnt  /aid  thai  the  predecejfor  of  the  plainliff  leafed 

HcrK's  to  7.  -AT.  far  1 4  years ^  luho  was  p^jfejfedy  and  granted  it  to  J^  N, 
Wax.  119.  fifho  made  J.  his  feme  executrix^  and  died,  and  A.  married  J, 
ca--^  5.  cttei  ^^j  ^f^^  ^  ^^y  j^  granted  to  T.  B.  to  the  ufe  of  T.T.  and  after 

S.  C.  cited  y.  T,  granted  the  rell  of  the  term  to  the  defendant  by  nvhich  h§ 
W  nch.  13.    effteredy  judgment  ft  actio  :  the  plaintiff  faid  that  he  nvas  feifed  in 

Si/dcvge   fi^  ^^  ^^&^^  9f  ^^'  ^<^'{A'  ^^^^  ^^  defendant  did  the  trefpafsy  abfque  hoc 

Savii  V.         that  A.  and  J.  granted^  &c.  proui^  &c,  and  fo  traverfed  the  mefne 

\  ^omtoa.     conveyance^  and  not  the  leafe  (f  his  predecejfor  under  the  common 

feal  which  bound  him,  and  were  at  iflue,  and  found  for  the  plain- 

tifF,  and  this  matter  alleged  in  arreft   of  judgment.     And  per 

Fincux,  Brian,  and  Wood^  juftices,  it  \^  jeofail  s  tor .  he  ought  to 

traverfe  that  which  binds  him  when  he  makes  his  bar  from  the  plain" 

tijf^   or  derives  bis  title  by  the  plaintiffs   and  binds  him.      Centra 

Fiiher  and  Davers ;  but  at  the  lad  it  was  agreed  iu  a  manner  by 

all  the  Court,  that  it  is  a  jeofail  for  the  caufe  aforelaid.    Br, 

Traverfe  per,  &c.  pi.  116.  cites  15  H.  7.  2>  3. 

HeaA>  2.  Note  in  trefpafs,  if  the  defendant  pleads  a  leafe  of  the  plwi'^ 

*^**  'dw  ^W^""^^^  ^^  7'  ^'  ^^^  granted  ike  efiate  tg  him,  the  plaintiff  can- 

S^C.^ not  traverfe  the  grant  of  the  eftate  but  the  leaje;    for  this  is 

Suthtmaj  the  thing  luhich  binds  him.  Br.  Traverfe,  per,  &c.  pi.  4.  citc^ 
fp  thai  the    ayH.  8.  2,  3. 

Jertdf  b'm  ohffut  htc  tkm  ke  granted  bis  eJtaU  t§  the  defnJf$t,  nd  fo  trick  hlin,  tliongb  it  be  npon  t 
lie  i  quod  oota.    Br.  Traverfe,  per,  dec.  pu  4«  cites  27  H.  8.  a,  3.<..— -Heatfa'f  Mn.  121.  dto  S.C« 

[370]       3.  Replevin;    the  defendant  mvowed  bj  reafon  of  a  etpyhold 

granted  to  him  by  C  bi/bop  of  JV.  lord  of  the  manor ;  the  plmntrf 

faidy  that  before  C,  was  bi/bop,  if.  was  bi/bop,  by  whofe  death  the 

temporalties  came  to  the  queen,  during  which  the  copyhold  efcbeatei, 

and  the  queen  granted  it  to  the  plaintiff  in  fee,   and  ireeverfed  the 

grant  by  C.     The  whole  Court  held  tnat  the  traverfe  was  good, 

and  that  the  grant  by  the  queen  of  the  copyhold  efcheated,  was 

good,  and  that  this  traverfe  ought  to  be ;  for  there  is  not  any 

ponfeiUng  and  avoiding,  becaufe  he  does  not  ccnfefs  the  feihn 

and  grant  by  copy  -,  but  if  he  had  confefled  that  C.  had  entered 

and  granted  it  by  copy,  then  there  need  not  any  traverfe  \  and 

it  was  ruled  accordingly.     Cro^  £.  754.  pL  17.  rafch.  42  Eiif) 

C.  B.  Covert'$  cafe. 


(F.  a)     Lcqf£  or  Bjtvtrjion. 

1.  TN  prstcipe  quod  reddat,  the  tenant  made  default  afier  defatslt, 
•*   and  one  prayed  to  be  received  by  reverjitm,  becaufe  he  leafed  for 
(ife  to  the  tenant,  &c.  there  the  reverjim  fliaU  be  traverfed,  and 
mt  the  leafe.    Br.  Traverfe,  per,  &c  pU  3(ld.  cites  33  H.  6.  38. 

'  2f  JB^# 
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^.  But  upon  aid  prayer  J  the  kafe  Ihall  be  travcrfcd,  and  not  the  J"  Trefpaf^ 
jreverfion;    note  the  divcrfity,     Br.  Travcrfe,  per,  &c.  pi.  364,  rJ^^f/Z  , 
cites  33  H.  6.  38.  (hat  J.  F. 

%tfaf  je'ijfdy 
tnd  leafei  to  F.  for  life,  and  frays  a'.d  of  him^  the  plaintiff  Jball  make  tif/e,  andjBall  trMverJt  the  Uafe* 
Br.  Traverfe,  per,  ^.  pi.  316.  cites  ^  £.  4.   i. 

Bat  if  the  defindant  fieadi  that  it  is  the  frank'ttftm^nt  ff  J,  F.  who  Itafed  to  him^  Sec,  and  prays  aid, 
•he  plaintiff  fljail  make  title^  and /ball  tr^pvcrje  the  frankteiem-nt,  ind  not  the  Icafe,  per  Heydon.  And 
Bfuoke  iays  it  is  not  much  to  the  purpate.     Br.  Traverfc,  p:r.  Sec.  pi.  3x6.  cites  5  £-4>  x. 

3.  Where  the  defendant  in  trefpafs  of  entry  into  a  clofe  fays,  that  Hetth'i 
y.  S,  infeoJrJ  bim,  and  gives  co/cur  to  the  plaintitF,  and  t}ye  plain*  ca"c!cU 
tiff  fays  that  R.  ivas  feifed  and  leafed  to  S.  at  will^  'wbo  infeofffed  the  s.  C.  ' 
defendant^  and  after  R.  entered  and  infecffed  the  plaintiff ^  abfqttt  hoc 
that  S,  0.ny  thing  had,  unlefs  at  will :    this   is  a  good  travcrfe, 
but  (hall  not  travcrfe  the  Icafc  at  will,    Br.  Travcrfe,  per,  &c. 
pi.  217.  cites  5  E.  4.    1. — But  in  the  time  of  E.  6.  he  ought 
to  fay  abfque  hoc  that  J.  S.  was  feifed  in  fee  modo  Isf  forma,  prout, 
^c.  Ibid. 


(G.  a)     Matter  of  Record,  or  Matter  in  J^aB. 

I.  T^HERE  matter  of  rerord  and  matter  in  faff  arc  jnntly 
^^  pleaded  together,  as  in  the  foreign  attachment  in  London 
of  debt  in  another's  hand,  fo  that  the  matter  of  record  is  not  good, 
hut  by  reafon  of  the  matter  in  foci,  there  the  matter  in  faB  is  tra- 
verfabk,  notwithftanding  the  record,  as  to  fay  that  nofuch  (uftom. 
Br.  Travcrfe,  per,  &c.  pi.  276.  cites  22  E.  4.  30. 

2.  And  where  recovery  is  pleaded  by  defendant  in  afffe  or  precipe 
quod  reddat,  the  tenant  ought  to  aver  that  the  tenant  was  tenant  of 
the  franhtenement  at  the  time  of  the  recovery,  and  there  the  demand* 
ant  fbdl  have  anfwer  to  it  that  he  was  not  tenant  of  the  frank- 
tenement  at  tha  timcj.&c.  Br.  Traverfc,  per,  &c.  pL27<$.  cites  . 

a2  E.  4«  3^- 

3.  And  in  formedon,  if  the  tenant  pleads  et  recovery  by  default    [  371  ] 
ugain/l  his  ancejior  in  precipe  quod  reddat,  and  avers  that  he  bad 

ifpets  per  defcent,  as  he  ought,  the  demandant  may  fay  riens  per  de* 
fcent ;  and  fo  in  all  fuch  like  cafes^  where  the  matter  in  faff  is  ma* 
Serial,  as  here.  Contra  where  it  is  not  material,  as  of  a  que  eitate^ 
&c.     Br.  Traverfe,  per,  &c.  pi.  276.  cites  22  E%  4.  30. 

4.  Where  matter  in  faff  is  alleged  by  the  defendant,  as  if  the  dc-  Hcath'i  . 
fendant  fay*  that  the  plaintiff  in  appeal  named  heir  is  a  bafiard,  the  JJ**'  '"* 
plaintiff  fball  fay  that  mulier,  and  not  bafiard*  Br.  Travcrfe,  per,  citn  sl  C, 
^c.  ph  279.  cites  22  £•  4.  39. 

5.  Where  a  recovery  with  feveral  mefne  conveyances  arc  alleged 
againft  the  plaintiff,  or  him  by  whom  he  claims,  there  the  record 
{hall  be  traverfed,  and  not  the  mefne  conycyanccs.  Bl»  Trayerf<?a 
jpcr^  8cCf  pi.  n6.  citca  15  H.  7.  2,  3. . 


371  Cwttetfe. 

(H.  a)     ^e  EftatCy  or  Confirmation. 

T.  A  VOWR  YySr  i6/.  the  tenant  faid  that  J.  late  lord  there  que 
^*  e/iate  the  tenant  has  in  the  feigniory  cjnjirmed  to  D.  then  te* 
ftant  que  ejiate  the  tenant  hdS  in  the  tenancy ^  p>  hold  by  l  d*  pro  rnnni- 
tus  fervitii/,  and  fliewed  the  deed,  &€•  And  the  defendant  /aid 
that  the  tenant  and  his  ancejlors  have  held  of  the  defendant  and  his  an» 
ceftors  from  fuch  a  time^  &c.  by  loj.,  &c.  abfquc  hoc  that  he  had 
the  eRate  of  I,  and  the  traverfe  was  rcjeftcd  ;  for  he  ought  to  tra- 
vem  the  confirmation^  or  that  J.  had  nothing  in  the  feignisry  at 
the  timcy  &c,  or  that  D.  did  not  hold  of  him  at  the  time^  &€•  per  Curi 
by  which  he  traverfed  that  J.  had  nothing  .in  the  feigniory  at  tha 
lime,  &c.    Br  Travcricj  per,  2(c.  pL  370.  cites  30  H.  6.  7, 

(I.  a)     Stflftn  in  Fe^^  «r  Convey ance* 

I.     TlAORTDANCESTORofthefeifininfeeofJ.iheanceJkf'rf 
^^^  the  pleuntiffy  &c.  the  tenant /aid  thai  H.  father  ofthiplmn* 
ftffnvhofe  heir^  ice.  wasfeifed  infeCj  and  the  land  is  devifabie  by  cuf^ 
pm^  and  he  devifed  to  A.  far  term  ef  life,  the  remainder  to  this  J. 
in  tail,  and  the  remainder  in  fee  to  be  fold,  and  that  the  tenant  for  life        j 
and  the  faid  J^  are  dead  taitbout  iffue,  and  conveyed  himfelf  to  the         j 
iand  by  the  f ale  of  the  fee  fimph,  andfhewed  the  teflament  of  the  fii4 
ther,  judgment  if  aflife,  &c.     And  per  Cur.  in  this  cafe  tht  pLnn^ 
tiff  fiall  not  fay  that  7.  hjdos  fetfed  inf^,  abfquo  hoe  that  be  had  any 
thing  by  the  devife^  without  flicwing  how  he  came  to  it  after,  by 
reafon  that  the  dtwfe  binds  as  a  deed  indented.    Br.  Titks.  pi.  49. 
cites  35  Air.  !• 
f«  qf  fnch         2.  Recordare )  A,  tuas  f^^d  in  tail,  and  leafed  to  B.  and  C.f(m 

eiStnibe^  .     rendering  rent,  and  A*  died,  and  M,  hit  fon  oufted  the  leffee,  before 
fiber  partf     which  oufter  notbiHg  arrear  ;  and  this  W(is  pleaded  in  bar  ^the  ovovh 

^He!  '*'  '7*  ^*'^'*  ^*^  '*^  ^'  ^-  ^^^  ^*  werefeifed  infei,  and  all  as  above, 

Br.Traveffe,  fUid  a  good  bar  to  the  avowry  without  traverftng  that  A.  B.  andC 

per,  &c.  pi.  ^pfre  not  fi'fid  in  fee  at  the  time  of  the  demife ;  for  if  they  were 

VT,^\u    f^^^f^^  ®f  ^y  cftate  of  franktenement,  they  may  leafc  for  lifcj 

for  in  aflife  \[  thf  tenant  fays  that  £•  was  feifed  in  fee,  and  in* 

£3723    feoffed  him,  and  gives  colour,  the  plaintiff  may  fav  that  before 

this  he  was  feifed,  and  leafed  to  £.  for  term  or  life,  who  made 

feoflment,  and  h$  entered  for  alienation ;  and  good  without  tr»-, 

Tcrfing  the  feifin  in  fee,  per  Littleton  and  Chol^    Br,  Traverfe, 

per,  &c,  pL  309.  cites  a  E.  4.  1 1. 

3.  lu  iormedon,  the  tenant  faid  that  before  the  gift  the  ^na  Um^ 
fiu^^f  /^ifi^9  Cf^  iffioffed  the  donor  in  fee,  who  gave  to  tie  donee 
and  his  feme,  the  baron  being  yntbin  age,  who  bad  ifue  the  mother  of 
fhe  demandant  \  liit  feme  died,  the  baron  took  another  feme,  andhaa 
.  iffue  the  fon  now  tenant,  judgment  fi  a&io ;  and  the  reafon  of  the 
\[^  feems  to  be.  that  when  the  infant  made  the  feoffment^  and  ihf 

^        "  ^  '        •    ••         '    feeffif 


ftfjffet  re-gave  to  him  in  Uily  be  is  remitted  tn  fee  hj  reafon  of  the 
nonage,  and  fo  ccHifefled  and  avoided  the  gift ;  for  the  entry  of 
the  infant  was  lawfu],  by  which  the  demandant  faid  that  the  donor 
gave  as  ahove^  ahfque  hoc  that  the  donee  infeoffed  the  donor ^  proutf  &cu 
Danby  faid  he  ought  to  traverfe  the  feijlnoef ore  the  gift ^  and  not  tie 

feoffment :  but  the  other  juftices  held  the  traveafe  good,  and  Lit- 
tleton the  Hke.    Br,  Traverfe,  per,  &e.  pi.  2 1 9*  cites  5  £.  4.  5* 

4*  In  dumfuit  infra  atatem^  nothing  fball  he  traverfed  btU  the 
demife  i  per  Littleton.  And  by  others  it  was  agreed,  that  the 
feifin  may  be  traverfed,  but  not  if  he  had  any  t^ing  or  not*  Br. 
Traverfe^  per,  &c.  pi.  219.  cites  5  £.  4.  5* 

5.  In  afftfe^  if  1  fa^  that  I  leafed  to  A.  at  'Uiill^  who  irfeoffed  the 
plaintiffs  and  I  entered;  tills  is  fufficient,  and  the  feoffment  fball 
not  be  traverfed;  per  Catefby.  Br.  Traverfe,  per,  &c.  pi.  215)^ 
cites  5  £.  4.  5* 

6.  In  formedon  in  defcender  the  tenant  faidj  that  before  the  do* 
nors  any  thing  had,  he  hhnfdf  was  feifed  in  fee,  and  infeoffed  the 
donors,  being  within  age  ihfee^  by  which  they  were  feifed,  and  gave, 
&c.  *and  after  the  tenant  within  age  re-entered^  and  was  feifed  in  fee 
in  his  remitter,  &  hoc,  &c.  And  the  detnandant  maintained  the  gift 
ahfque  hoc,  that  the  tenant  infeoffed  the  donors,  prout,  &c.  And  by 
fome  'the  traverfe  is  not  good  ;  for  he  ought  to  traverfe  thefeiftn  of 

'  the  infant,  now  tenant  \  for  Hie  feoffment  is  only  a  conveyance  2  and 
if  he  was  diileifed  by  the  donors,  or  if  they  abated  and  gave, 
yet  the  tenant-infant  may  re-enter.  And,  per  Needham  and 
other  Juftices,  the  Court  (hall  not  argue  nor  fuppofe  other  title 
than  the  tenant  himfelf  alleges,  though  he  was  an  infant ;  and 
fo  bec^ufe  he  alleges  feoflinent  it  has  the  force  of  the  bar,  and 
ftif&ces  to  traveVfe  it.  And  yet  Danby  Ch.  J,  and  others  were 
contra,  and  that  the  feiHn  was  very  material ;  therefore  quxre. 
Br.  Traverfe,  per,  &c.  pi.  190.  cites  5  E.  4.  9. 

7.  In  trefpafs  the  defendant  faid,  that  Af.  was  feifed  in  fee,  and 
leafed  to  him  for  lif^,  and  gTvc  colour  to  the  plaintifi^";  and  theplaik* 
tiff  faid,  that  be/ore  this,  D.  was  feifed  in  fee,  and  leafed  to  E.  for 
Itjfe,  and  died,  and  the  reverfion  defended  to  A.  feme  of  the  faid  Af.* 
ivhicb  M>  granted  the  reverfion  to  the  defendant  for  life,  and  the  te- 
nant attorned,  and  M.  died;  and  after  A.  granted  the  reverfion  to 
the  plaintiff',  and  E.  attorned ;  and  after  E.  died,  and  the  plainti^ 
entered,  and  was  feifed  till  the  trefpafs  j  abfque  hoc,  that  Af .  was 

feifed  in  fee,  prout,  &c.  But,  per  Choke  and  Littleton,  he  ought 
to  traverfe,  abfque  boc^  that  M,  leafed  modo  ^ forma.  Quaere.  But 
the  grant  of  M.  Was  void,  beciufe  he  died  before  hisFemc,  and 
before  E.  tenant  for  life,  Br.  Traverfe,  per,  &c.  pi.  233.  cites 
|o  E.  4«  8*  ' 

8.  In  trefpafs  upon  5  R.  2*  the  defendant  faid,  that  the  baron  and 
feme  were  fnfed  in  fee,  and  the  feme  died,  and  after  the  baron  died^ 
and  the  defendant  entered  as  heir  of  the  baron,  and  gave  colour  by  the 
^ron  and  feme.  The  plaintiff  faid,  that  before  the  baron  any  thing 
J  ad,  the  feme  v^as  feifed  in  fee,  and  married  the  baron,  who  levied 
4  fine  to  /.  5.  in  fee,  who  granted  and  rendered  to  the  baron  and  feme, 
^tsd  tie  heirs  of  the  feme,  and  after  tie  feme  died^  and  tie  baroti  alfo. 
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and  the  plaintiff  *ni  heir  of  the  feme  entered^  and  was  fnfed  ttff  the 

-    defendant  ouiled  him  j  abfque  boc^  that  the  baron  'was  feifed  in  fee 

C  373  ]  p^o^ty  Isfc.     And  the  bcft  opinion  was,  that  the  traverfe  it  well 

takeni  notwithftanding  the  fine  which  gave  the  right  of  baron* 

Quaere,     Br.  Traverfe,  per,  &c.  pi.  259,  cites  21  £.  4.  17. 

Sttt'idmtn       p.  In  trcfpafs  the  defeudant  faid^  th/it  his  father  *was  Jeifd  in  tail' 

Z!itttf*      ^f^^^  ^^fl  ^f  ^'  ""^  died  proUjIando  feifed,  &  C-  and  be  entered  as  heir^ 

Jeffhdhen  &C'  *  Thc  plaintiff  fa  id j  that  the  plaint i^s  father  enfeoffed  A*  infetj 

ftoffmenti^      nufho  leaftd  to  B.for  life^  the  remainder  to  C.  infee,  nvhofe  eflate  the 

Tbm^A,\uat  /^««^J^*^«   T^^  drfefidant  faid,  that  his  father  died  protejiando  feifed 

Jeiftdy  and      abfque  hocy  that  A.  lehfed  as  ahvoe.     and  the  opinion  of  the  Court 

infti^fed  B.    was,  that  it  is  not  a  good  traverfe  ;  but  he  ought  to  traverfe  the  feoffs 

a^^b{'h''^  iw^//^  made  by  the  father  of  the  defendant.     Br.  Traverfe  per,  &c. 

feifed  D.        pi.  117.  cites  1 5  H.  7.  I  J . 

miho/e  eflatt 

tbt  deJtndAHt  batf  aod  gives  colj>ur  to  the  plaindfT^jr  tte  fojifeijin,  thU  is  not  doable;  amt  the ^lawt'f 
may  tranter je  wbicb  af  tie  fe iffvunti  he  «»i//,  for  now  he  c^^rveys  by  ajiravger ;  per  Fineux,  &  tot  Cur. 
Br.  Triverfe,  pcTi  &c.  pi.  117.  citssi^H.  7.  1  j.  — Heath's  Max.  119.  cip.  5.  cites  S.  C. 

But  if  the  defirdant  fjys^  that  fke  phiMtifwat  ftif^d,  end  mfccffed  B,  nobo  iff^ed  C  wbife  tfiate 
tbt  defendant  bas^  now  the  tlatntiff  tenu'^'  truv.rje  ar.y  of  the  fe^.ffmenti  but  inly  tbt  frji,  becAufc  be 
f§nvfyi  by  the  plaintiffs  ana  dtfirrfi  bis  right  ^   per  Fineux.     br,  Traveife,  per.  See.  pi.  1 1 7.  cites 

Svtrfthe  10.  In  trcfpafs,  if  the  defendant  fays ^  that  A,  ns^as  feifed  in  fee^ 

t^'^^tCtA.  ^^^  Enfeoffed  him,  andfo  he  wzsfafed  till  by  the  plaintiff  diffeifed,  and 

was  feifed,  he  re-entered,  &c.     And  the  plaintiff  fays,  that  J?,  infeoffedhim,  by 

^ndgavett  nvhich  he  was  feifd  till  the  defendant  did  the  trefpafs.     He  ought  to 

^g^djV^al  ^^h  ^V^^^  ^^^>  i-^^  ^^  differed  the  defendant  and  (hall  not  traverfe 

'  j4if(d  till  by  the  feoffment.    Br.  Traverfe,  per,  &c.  pi.  1 1 7.  cites  15.  H.  7.  1 1. 

fhfffainttff 

diffnfedy  and  be  re  entered,  the  pla'.ntiff  may  fay  that  N.  v>as  feifed,  and  inftffed  bim,  etudf^  be  vas  ftifid 
ttU  the  defendaot  did  ibe  trcrpdf) ;  abfque  bcCi  that  A  gave  m  tail  m<Jfi  (s  for^,  without  travctiiflg 
Che  d'ffeifn,  which  was  affirmed  by  Fineux  and  others  at  the  bur.  Br.  Traverfe,  per,  &c»  pi.  117.  citei 
75  H.  7,  I i.«i— Heath's  Max.  120.  csp.  5.  cites  S.  C. 

Soifhtfayt,       1 1,  In  trcfpafs  the  defendant  fays^  that  T.  S.  ^vas  feifed  in  fee,  and 

ft^yearTio  i^^offedlnm^  and  gives  colour  ;  there  if  iht  plaintiff favs^  that  before 

ihefaid  this  he  tvos  feifed  of  the  manor  of  D*  vfhereof  tbe  place  is  parcel^ 

r*  ^*/"l  ''^^  ^^^^  ^y  ^^y^  ^^'^  leafed  it  to  the  faid  ST.  o.  by  copy  cfcourt-rM^ 

fecffiient  '  ^^^  ^^  ^^frff^d  the  ((ffcndantf  upon  whom  the  plaintiff  entered,  he 

and  the  necd  not  traverfe  the  feifin  of  T.  S.  in  fee  j    for  by  his  entry  to 

^tt^'^A*"'  make  feoffment,  and  executing  of  it,   he  is  feifed  by  diffcifiiw 

JFor  it  is  *  ^^'  'f  ravcrfe,  per,  &c.  pi.  5.  cites  27  H.  8. 4. 

ioofeflttl  and  voided.     Br.  Traverfe,  per,  &c.  pi.  5.  ates  27  H«  S.  4. 

Br.N,  C.  i'2.  In  trefpafs  the  'defendant  hid^  that  J.  N,  wasffifed  infee^ 

^tlcJ^vT  ^^  ^^""M  ^^  ^^^  fi^  21  years,  and  gave  colour.  The  plaintiff  ftddy 
1 12.*  pi.  48.  thai  his  father  was  feifed^  and  died  feifed^  &C.  and  he  entered,  and 
HiU.  1  &  2  was  feifed  till  the  trefpafs  ;  abfque  hoc,  that  the  faid  J.  N.  atty  thing 
Bosfx V.'  f'^^  ^^  '^^  ^''"^  °f  ^^^  demife,  and  ^n  ifl  traverfe  :  h\xt  Jball  fay^  atf 
WATrm,  que  hoc,  thai  J^  N.  was  feifed  infee^  nwdo  ts^forpta^  prout,  &c,  Br, 
feems  to  be  •  Travcrfc,  per,  &c»  pi,  37^.  cites  4  E.  6, 

S.  C  and  *  •      -r    .•  , 

iays  the  traverfe  was  hfld  a  jeofail,  per  tot.  Cor.  and  that  the  jury  itady  atthebarani  difcbai^— — 
And  there  b  the  margin  it  is  faid,  that  the  tnwcrfe  oofht  to  hate  bees  upon  the  fetfiii  in  fee. 
Keath's  Max.  117.  cites  S.C.   ■         S.  P.  Heath's  Max.  |i6,  cap.  5.  «i»w  Br.Tnrcife,  372.  aa* 

4|,^,  2*  £bttt  itlkdiaitlhoulJ  be  4  £.  6«] 

13.  u 


13.  In  intrafton  brought  by  the  heir  upon  a  Icafc  made  by  his 
anceftor,  the  tenant  travcrCpd  that  the  anctjlor  never  bad  any  thi/tg 
in  the  landy  prift,  and  this  was  held  a  good  plea ;  and  the  demand- 
ant maintained  the  feiiin  of  his  anceitor,  and  his  leafe  alfo  \  but 
upon  the  feifin  only  the  jury  ihall  be  charged.  D.  122.  b.  pi.  23. 
Idicb.  2  P.  ^  M.  in  an  anonymous  cafe,  cites  Trin.  43  £.  3. 

14.  In  trefpafs  the  defendant  pleaded ^  that  J.  W»  *wasjeifed^  and  C  374  3 
infeoffed  M^andfo  conveyed  a  title  to  hhnfelf.  The  plaintiff  f/^^/rW,  SccRepii. 
tbat  A,  bis  ancejlor  was  Jetfed^  and  Jo  the  land  defcended  to  hinty  alh-  ^^'**"/(^^ 
hue  hocy  that  J.  JV.  wasfeifed*  Andcrfon  fuid,  the  fcifm  is  not  in  the  laft 
traverfabW  but  where  it  is  material^  and  therefore  clearly  the  tra-  line  of  the 
yerfc  is  not  good  \  and  fo  was  the  opinion  of  all  the  Court  clearly.  2ieTe!d^- 
^IdC  3 1»  ph  4-  Mich.  29  £liz,  Wylgus  ▼»  Welche.  ddired  to 

rcAd  I'does)  , 
inftcad  of  the  word  (Aall)  It  being  mif- printed.) 

15.  In  trefpafsy  &c.  the  defendant  pleaded,  that  J.  S.  tvas/ei/ed  ft  Rep.  24* 
and  made  a  leafe  to  him  for  yearsy  and  gave  colour  to  the  plaintiff.  ^^^'  *■  * 
The  plaintiflr  rif AVrf,  that  after  J.  S.  wasfeifedy  G,  the  father  of  the  Kza^^I 
now  plaintiff  was  feifedy  and  died  feifedy  and- that  the  lands  defcended  cAityS.C. 
to  bimy  ahfque  hocy  that  J.  8.  made  a  leafe  to  the  defendant.     The  ^?^^ 
defendant  demurred.     And  adjudged  fortlie  plajntiiF,  becaufehe  chacthe 
had  fufficiently  confefled  and  avoided  the  fei(in  of  J,  S.  and  aptly  f«ifin  in  Um 
traverfed  the  leafe.     Mo.  574.  pi.  79a.  Pafch.  41  Eliz.  Jfccdcv.  ^b"  m7^ 
Armiger,  '  die*«fc, 

becaufe  he 
filhged  afrttMd'in  a  ftranier ;  and  if  in  trefpafi  the  defendant  fayf>  that  the  place  where  \%  the  fnok* 
tenemenc  of  A.  and  he  by  A.^s  command,  &c.  the  command  it  not  iraTer£ibiey  if  the  piaintiHT  claime 
by  a  fti-A.^ger  J  for  the  franktentment  being  aL'e^ed  in  a  itiangery  it  ongfat  to  be  anfwered.  Bat  it  waa 
adjudged  that  the  tracer fe  was  good,  and  a  grtat  divtrfity  between  the  faid  cafea  ;  for  in  the  one  cafe  the 
pleadmg  is,  chat  at  th4  time  of  the  trefpaft  I'uppofed  it  waa  the  franktenement  of  A.  But  in  the  cafe  at 
her  the  defendant  pleaded,  that  long  time  before  the  tiefpaia  J.  S.  was  feiied,  and  £>  ieifed  tlemifed  ;  and 
tbb  might  be  true,  and  that  G.  difTeifcd  him,  and  a  defcent  was  caft.  So  that  it  is  not  alleged,  th^ 
J.  S.  was  feifed  in  fee,  as  in  (he  other  cafe,  and  then  the  material  thing  to  be  traverfed  is  the  leafe.  The 
reporter  cites  levcrai  books,  and  fays  it  fc^ms  upon  ati  ihote  books,  that  the  one  or  the  other,  in  many 
fai'es,  is  craveriabie. 

1 6*  In  replevin   the   defendant  avowed  that  one  £,  E.  was  Brownl. 
feifed  in  fee  of  3  acres^  &c  and  married  A.  and  that  they  bad  ijfue  '*3-  Mich* 
J?.     That  E.  E.  died  and  A.  was  tenant  by  t^courtefy  ;  and  that  B.  Jut  ftema^' 
the  heir  in  reverftWy  granted  a  rent  of  5A  out  of  the  faid  3  acres,  to  mif.printe4 
The  avowant  5  [*  andfbeived  the  death  of  A.]     The  plaintiff  r^&i,  f^^  *  J^- 
that  E*  E.  was  tenant  in  tail  of  the  3  acres,  and  married  A.  and  wife^fc^t  ■ 
had  iflue  B.  who,  in  the  life  of  A.  granted  the  rent,  [f  and  died]  tranHation 
^fque  bocy  that  E.  E,  was  feifed  of  the  3  acres  in  fee.    Iffue  was  join-  ^^"^  ^^* 
•ved,  and  a  verdift  for  the  avowant.     It  ij^as  objeftd,  that  the  tra-    *•  cro.  j. 
▼erfe  of  the  feifin  in  fee  of  £.  E.  was  idle,  becaufe  the  title  to  the  44;  pi«  n* 
rent  is  not  derived  from  her ;  but  that  he  ought  to  have  traverfed  J^.  c.  aSS" 
the  feifin  of  B.     But  per  Cur.  diough  it  be  not  good,  yet,  it  being  caArdy  j. 
after  a  verdift,  it  was  helped  by  the  ftatutc  of  jeofails.    Yelv.  54.  wa«of  ppU 
>lich.  2  Jac,  B.  R.  Pigot  V.  Pigot.  ^f;*- 

thing  material  was  how  B.  was  feifed,  and  therefore  the  Iflue  taken  was  ill.  Bat  all  the  other  jaftket 
Iield,  that  in  regard  the  feifin  in  fee  is  efpecially  alleged  in  £•  and  the  conveyance  of  the  reverfion  to  B. 
at  it  ought  to  be  of  peceffity  \  for  otfaerwife  tbeieverfioq  cannot  be  conteyed  onto  him),  theatfore  the 
^fin  alleged  m  her  might  be  well  traverfed ;  aad  if  it  be  not  an  apt  iifae,  yet  it  is  aided  by  theftatoteef 
3a  H.  8.  for  it  U  ^  ifiuci  ^though  it  {ic  not  an  apt  UTues  whmi^rc  \\  w«  adjudged  accerdingly  for 

**"rf ■  •       ,7.Trtf 


/• 
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sRoH.Rrp*  17/ Trefpafs.  The  defcncknt  pleaded,  that  A.  was  fcifcd  in 
36a.  Bae-.  £^^  an^j  made  a  gift  in  toV  to  li.  which  defcended  to  4  daugbterif 
Blacjca-  ^c.  The  plaiptifF  replies  that  A.  was  feifed  in  fee  and  ^ave  the 
MORE,  S.C.  lands  to  B.  and  to  his  heirs  males  \  and  the  plaintiff  r/n/'/AT  the  intail 
6y«,  the  de-  ^j.  ^^/^  ^^,/^^  jj^^-  ^j^g  defendant's  under  the  general  tail,  akfqueisor^ 

pleaded  that  '^^'  -^-  'was  feifsd  In  fee     Dodderidge  J.  faid,  the  feifin  in  this  cafe 

A.  >»a$  feifed  is  travcrfable.     And  Ley  Ch.  J.  faid,  take  away  the  feifin,  and 

!"  ^"^.^"**  then  no  gift,  and  therefore  the  feifin  here  is  traverfable.     Haugh- 

j.  D.  to  the  ton  and  Chamberlain,  Juiliccs,  agreed.    The  Court  rcfolvtd,  thai 

»fc  of  B.  10  either  the  feiiin  in  fee,  or  the  gift  in  tail,  is  travcrfable.    And 

dalmcdun-  ^^^^^^^%^  f**^j  if  they  both  convey  from  one  and  the  fame  pct» 

der  the  en-  &n,  then  they  muft  traverfe  the  conveyance ;  *  and  cited  6  Rep. 

toil  J  the  24.  where  the  books  are  cited  which  v/arrant  the  traverfe  of  cither; 

•liedtl^rA.  *"^  *^  ^^  adjudged  for  the  plaintitF.     Godb.427.  pi«497*  Trin. 

was  feifed  in  21  Jac«  in  B.  R.  Baker  V.  Blackamore. 

fee,  and 

Bude  a  feoAnent  thereof  to  him,  and  he  continued  feifed  till  tlie  defendant  did  the  trefpafs,  abfqpe  hoc 
that  A*  infeofled  J.  D.  in  fee ;  and  adjudged  iil,  becaufe  he  ought  not  to  traverfe  the  conveyance,  wl>en 
the  claim  it  from  fevenil  perfons)  for  there  the  laft  feoffment  or  )aft  dying  feifed  is  travcrfable  only  ; 

kut  when  both  plaintiff  and  defendant  ciaim  from  cne  pctfon,  the  conveyance  irijy  be  tr^iverfcd 

Cro.  J*  68 1,  pi.  i8.  Baker  v.  Biaclcrom,  S.  C.  adjudged  for  chc  plaiatifi',  that  in  this  cafe  be  tOL\^\ 
•caverfe  either  the  feifin  in  fee  alleged  in  the  bar,  or  the  gilt  in  tail. 

•[375] 

18.  In  trefpafs  t\it  defendant //W/^,  that  C  S.  ivas  feifed  in  fee  of 
the  land,  and  that  it  nias  extended  on  an  outlaivry ;  and  that  be^  hj 
the  fherifPj  command^  entered  upon  a  levari  facias^  &c.  The  plain- 
tiff. tcpVics  prote/Iandoy  that  C.  S.  vjos  not  feifed^  fays^  that  the  majier 
eindfellonvs  of ^  Sec.  were  feifed  in  fee  f  and  that,  before  the  outla*wry^ 
and  thc.inquifition  thereon,  they  dcmifed  to  the  plaintiffs  abfque  hoc^ 
that  the  clofe^  in  which,  &c.  ivas  contained  in  the  inquifi/ion.  The  plain- 
tiff had  a  verdi£l.  It  was  moved  in  arreft  of  judgment,  that  the 
traverfe  was  ill,  and  that  the  feifin  in  fee,  and  not  the  being  com- 
prized in  the  inquifitioni  ought  to  have  been  traverfed.  But  per 
Cur.  the  traverfe  is  good  ;  for  any  part  of  that  which  the  defend- 
ant msdces  his  title  is  traverfable.  Befides  the  feifin  in  fee  is  not 
material  in  this  cafe,  becaufa  the  juftification  is  by  command  of 
of  the  {hctiffi  who  had  authority  by  virtue  of  the  ci^tcnt  and  leva- 
ri fac.  though  C.  S.  never  had  been  feifed.  Judgmtnt  for  the 
plaintiff.  Haid.  3i<$.  Mich.  14  Car.  2:.  in  the  Exchequer,  Moor 
V.  Pudfey. 

19.  In  trefpafs,  ifdicdckndiknt  alleges  a  feifin  in  fee  in  J.  S.and 
a  demife  to  hitnfelf  the  plaintiff  may  traverfe  either  the  feifin  in  fee 
or  the  demife  at  his  election.  Hard*  3 17.  Mich.  14  Car.  2.^  in 
cafe  of  Moor  v.  Pudfey. 

)n  thiscafe  20*  In  trffpafs  S.  the  defendant  pleaded  that  A.  was  feifed  in  fee  and 

Windham  leafed  to  B,  iqt  3  lives,  who  affigned  to  S.  who  thereupon  put  his 

in  trefpafs  beafts  into  the  common*  Plaintiff  relies  abfque  hoc,  that  A.  was  feifed 

the  defejwU  in  fee  when  le  made  the  leafs.     Jiefendant  confeffed  that  A.  ^vas  tenant 

Xt^jlls.  Z^''  ^'f'  ^"^  ^nf^f^<f  -8.  but  that  before  A.  was  feifed,  W.  R.  wasfeifei 
^asj^Jti'm  andjevied  a  fine  to  the  i(fe  ofhimfelf  the  reverjion  to  7*.  R.  who  in^ 
fie  mnd  'm-  feoffed  the  leffbr  of  the  plaintiff.  Defendant  rejoms  and  confeffes  the 
"S'^faintlff  f"^^  but  faid  that  T.  R.  died  before  A.  abfque  hoc,  thai  T.  R.  inficffed 

M^im,  tUt   tke  leffbr  of  the  plaintiff,    JJie  plaintiff  demurred.    Windhjgn  coflw 

ceivcd 


tCived  tlic  travcrfc  was  moft  proper,,  and  it  is  not  like  the  confcff-  hwasfiifed 
ing  that  leff-'c  for  years  infeoffed,  which  would  be  admitting  a  fee  /"•^'"^ 
in  him,  but  not  fo  of  tenant  for  life  ;  and  further  the  feifin  of  A.  s'fr^r  \J^'^ 
is  not  her;;  fiiffici^ntly  confeiTed  without  a  traverfe  \  for  if  A.  had  ahjque  boc^ 
fee,  the  under-leafcs  are  good,  elfe  not.  And  judgment  for  the  ^^']£';^}g 
plaintiff,  nifi.  Kcb.  374.  pi.  73.  Mich,  14  Car.  2.  B.  R.  Holdenv.  yv^/u  «  ' 
£windaiL  r»«*  5  ««<* 

perCuriamy 
this  nor  the  cafe  at  bar  cannot  be  pleaded  otherwife.     Keb.  374.  in  ca&  of  Holden  v.  SwiodalU 

a  I.  In  ana£lion  upon  the  cafe  for  a  nufance  in  flopping //g'^//;  Raym.Sr. 
upon  demurrer  it  was  ruled  per  Cur.  that  if  in  trefpafs  or  adion  p  ^^jj^'^g^* 
upon  the  cafe,  one  declares  that  J.  S.  was  feifed  in  fee  atid  leafed  ap|<ear.  — • 
U  bisn,  and  the  defendant  ^/W/  that  J.  N.  was  teifedinfee  and  leaf-  l^-  »»*• 
4d  to  him,  &c.  this  feifin  of  J.  N.  ihall  be  intended  by  diffcifm  ;  |;  %\  ^ 
for  the  defendant  ought  to  have  tmverfed  thcfeifm  of  jf.  S.  aftd  to  fay  not  appear# 
that  a  long  time  bef ore ,  fuch  a  one  was  feifed^  &c.     Sid.  227.  pi.  2Z. 
Mich.  1 6  Car.  2,  B,  R.    Palmer  v.  Flcfhees. 

22.  In  trefpafs  the  defendant  jiiflified  by  licence  made  the  day  before 
the  trefpafs,  by  S,  who  was  feifed ;  the  plaintiff  demurred  becaufe 
he  does  not  fay  that  S.  wajfeifed  at  the  tifjie  of  the  trvfpafs,  and  fo  the 
plaintiff  can  make  no  traverfe  ;  fed  Curia  cotnra,  xh^  plaintiff  may    [  37^  X 
traverfe  the  licence,  which  will  bring  the  freehold  and  feiCn  of  S. 

in  iflue,  or  he  may  take  the  licet fc  by  protefiation,  and  traverfe  the 
feifin  of  S,  becaufe  his  feifin  (liail  be  intended  to  continue,  albeit 
the  pleading  had  been  more  formal  to  fay  tempore  quo,  and  long 
time  before  S.  was  feifed  \  but  this  is  not  matter  of  fubftance  ; 
and  judgment  pro  plaintiff  nifi.  2  Keb.  266.  pL  25.  A'lich.  19  Car. 
2.  B,  R.  Thacker  V.  Cumberbcech. 

23,  In  replevin  the  defendant  avows  for  the  moiety  of  certain  rents, 
znd  fets  forth,  that  j4,  B,  anno  83.  demifed  to  one  H»  rendering  rentg 
mnd  afterwards  ajftgned  the  moiety  of  the  revtrfton,  &c.  Tlie  plain- 
tiff replies,  that  tlje  defendant  at  the  time  of  phe  diflrtfs  was  fe fed  of 
fi  7ttoiety,  and  M,  C,  heretofore  was,  and  her  fon  now  is  feifed  of  a 
moiety  ;  the  Chief  J.  faid  ntfbould  have  iraverfed  the  original  feifin 
mt  the  time  of  the  leafe.  Judgment  for  the  avowant.  Comb.  230, 
Mich.  5  W.  &  M.  in  B.  R.  Turner  v.  Fuller. 


(K.  a)     Seifin  in  Fee^  in  Tailj  or  Franktenement. 

I*   1 N  trefpafs,  the  one  intitled  himfelf  by  fpecial  tail  by  gift  to  his 

^  father  and  mother  and  the  heirs  of  their  bodies,  who  had  iffue  the 

feme  of  the  defendant ;  the  other  faid  that  the  gift  was  to  the  father 

ond  mother,  and  the  heirs  of  the  body  af  the  father,  who  had  iffue  the 

fon  now  plaintiff  by  a  fecond  wife  :  and  no  plea  without  traverffig 

the  fpecial  tail  in  the  bar.    Br.  Traverfe,  per,  &c.  pi.   286.  citca 

9  Ii.  6.  9. 

2.  Entry  in  nature  of  afllfe  ;  the  tenant  faid  that  W,  was  feifed 
in  fee,  and  infeoffed  him  and  gave  colour  to  the  plaintiff,  and  the 
plaintiff  faid  that  W.  was  feifed  in  fee  infure  uxoris,  and  had  iffue  by 

her. 


%j6 


Crabeifl^* 


her^  and  the  feme  dieJj  and  W,  'was  feifed  as  tenant  by  the  turteff  md 
infeoffed  the  tenant ^  abfque  hoc,  that  Ji^.  was  feifed  in  fee  mode  l^ 
forma^  &c.    and  the  others  e  contra  ;   and  fome  doubted  if  he 
need  traverfc  or  not,  therefore  qiitere  ;  but  it  fecms  the  traverfe  i» 
well  taken.     Br.  Traverfe,  per,  &c.  pL  375.  cites  30  H.  6.  4. 
He  ought  to       3-  In  trcfpafs  the  defendant  jufifcd  the  entering  and  cutting  ofcom^ 
w^aX       hecaufe  C.  M.  was  fifed  of  the  place  in  fee  ^  and  fonvcd  the  land^  and 
ftifininfcc    the  aefendant  as  Jervant  to  him^  8c  c.  entered  and  cut  it ^  &c.     The 
'wbtcbwat     plaintiff  faid  that  the  land  nvas  his  franktenentent  at  the  time^Scc* 
■lleged.         ahfguc  hoCi  ^hat  it  was  the  franktencment  of  C  JW.     And  per  tot. 
in  cafe  of  '    Cur.  hc  ought  to  traverfe  the  feifin  in  fee,  quod  nota ;  for  the 
Holmes  ▼.    franktenetnent  of  C,  M.  was  not  pleaded  in  the  bar,  hut  his  feifin  in 
ham*  aiad'   f^^*   ^^'  Travcrfe,  per,  &c.  pL  254.  cites  18  E.  4.  3. 

Ckoch,  cited  18  £•  9*  4.  3. 

m 

Hu  RepK.  4.  [In  trefpafs.]  The  defendant  alleged  that  his  father  was  fajed 
J^^'^cto*  w/^^,  and  the  plaintiff  faid  that  J.  S.  was  feifed  in  fee  and  leafed  to 
S.  C— —  him  for  9  years ^  and  after  he  held  over  his  term^  and  the  leffor  entered 
Heath's  and  gave  to  the  plaintiff  in  tailj  &c.  And  a  good  plea  without  tra* 
"p^^'deet  ^^^'"8  the  feifin  in  ^c  in  the  father  of  the  defendant  j  for  when 
i^  C«  *  he  holds  over  his  term  it  is  a  doubt  in  the  law,  whether  he  has 
leifin  in  fee  thereby.'  Br.  Traverfe,  per,  &c.  pi.  277.  cites  22  E. 
4.38. 

5.  Avowry  was  made  for  a  rent  charge  in  fee^  fuppofing  the  grant'* 

er  feifed  of  the  place  wheie,  &c.  in  his  demcfne  as  ofjee  at  the  time 

tf  the  grant.     The  plaintiff fhewed  that  the  grantor  was  feifed  of  an 

eflate  tail  at  the  time  of  the  grant,  and  (hewed  ofwhofe  gift  the  tail 

nvasj  and  that  the  grantor  was  deady  and  that  he  was  his  iffue  and 

heir  of  his  body^  &c.     Thi§  is  not  good  without  traverfing  the  fee- 

C  377  ]    ^in^plCf  by  the  opinjon  of  Mounfon,  Harper,  and  Dyer  ;  but  Man* 

wood  e  contra.  D.  280.  b.  in  pi.  i6.  cites  Mich.  14  &  15  £liz. 

Anon. 

'^$.P.  liyHo-       6.  Avowry  for  damage  feafant  in  W.  &c.     The  plaintiff  repTui 

WtCh.  J.    that  he  is  feifed  in  fee  of  B.  which  is  the  clofc  adjoining  j  and  the  de- 

mt^ihetnd  of  fi^^^^^  ^^^  thofe  whofe  cftate,  &c.  time  out  of  mind  have  ufed  ti 

the  cafe  of     inclofe  againfl  B^     The  defendant  rejoined  that  B.  was  the  frank* 

K  *  h^  T*       tenement  of  G.  and  traverfed*  the  feiftn  of  the  plaintiff  in  ^  at  the 

For  as  it      time  when,  &c.  the  plaintiff  demurred.     The  Court  waa  of  opi'* 

was  held       nion  that  the  precife  eflate  which  the  plaintiff  had  in  B.  was  not 

Yd.  195,     traverfable,  if  the  plaintiff  had  faid  only  in  general  that  he  was 

Tatcm  ▼.      feifed,  without  faying  of  what  eflate,  and  had  only  faid  it  was 

Perient»        his  franktcnement  %  and  then  the  other  fide  muft  have  faid  that 

S^aai^  he  had  nothing  in  it ;  but  now  this  fpccial  traverfe  of  the  eflate 

leged  by  the  in  fee  is  good,  becaufe  the  plaintiff  had  given  advantage  to  do  fo, 

plaintiff  may  whereas  othcrwife  it  had  been  ill  ;  for  if  he  had  but  an  eflate  for 

ted^^cfend^'  years,  or  at  wilt  or  fufferance,  or  common,  or  licence  only  to  put 

ant  by  way    m  his  beafls  pro  hac  vice,  it  fuffices  -,  contra  if  but  a  trefpafler« 

of  traverfe     Bttt  Windham  doubted,     D.  365.  pi,  32.  Mich.  21  &  22  EU2. 

rm*:«r  Sir  Fra.  Leake',  cafe. 

aUegrd  ia  ths  £un6  wofdi* 
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7,  In  vsafii  the  ^WmXxS  fet  firth  that  he  nvasfeJfed  in  fee^  and  Cro.E.77». 
tnade  a  Uafe  to  the  defendant  for  years y  who  committed  walle  ;  the  ?}^**  ^'. 
defendant  pleaded  that  R.  H.  wasjeifed  in  feey  ivJm  eonveyed  to  tie  p^p""^ 
defendatit  in  fte^  ^vho  re-gr anted  to  the  plaintiff  and  his  heirs  fo  long  as  Ma.  665, 
R.  H.fhould  hifoeifjfue  of  his  bodyy  whereupon  the  plaintiff  entered  and  j!"  g^^'"* 
made  tie  leafe  to  the  defendant  prout^  &c.   and  that  R.  Jcl.  died  at  D.  Lane)  83. 
Kvithout  tffiie  of  his  body  ;  the  plaintiiFhad  judgment  in  C,  B.  and  it  isaD.P, 
was  aiFirmcd  in  B.  R.  for  the  feifin  in  fee  fct  forth  by  the  plaintiff 
us  in  himfelf  (liall  be  intended  an  abfolute  fee  fmce  the  defendant 
docs  not  dxfclofe  aay  eftate  but  a  determinable  fee  in  the  plaintiff 
which  differs  from  that  alleged  by  the  plaintiff,  and  fo  not  good 
without  a  travefe*      Yelv,  140.  Michl   6  Jac,  B.  R.  Ewer  ▼. 
&Ioile« 

(L,  a)     Set/in  J  or  Ten  re  re  y  &c.  UsAromrj* 

I.   TN  r^i'j  the  feifin  is  not  travctfable  ;  for  a  man  may  diftrain  S.P.  twithe 
-*-    who  never  ivasfeifed.    Br.  Seifm,  pi.  29.  cites  5  E.  4.  62.  ^"!1"  " 

b.  pi.  3.  Mich.  13  H.  7.  Ano(i.  perFineuz  and  Rede  Jufticcb 


^.  Centra  in  replevin  ;  for  there  the  fciCn  is  traverfable.  Br.  Inrepierm 
Scifm,  pL  29.  cites  s  E.  4.  62.  ^^^^ 

muufanu  ai  bjiiltffto  the  earl  of  B.  andJhnueJ  thai  the  /jtuls  were  f/ircel  offucb  a  chanttry^  ivbuh  eam^ 
t9  £•  6.  by  tbtftat,  of  I  Ed.  6.  and  pleaded  the  facing  in  ^heftatntel  by  nvhicb  tbc  rigbu  of  otbers  tper$ 
fa</edf  and  (hevotd  that  jc  much  rint  toas  htbind,  8cc.  The  ^h'lntiff  replied  that  the  lands  %oere  out  oftha 
fa  and  fngn'i'iry  ef  the  eari.  Sec.  This  was  ruled  to  be  no  plea,  becaufe  be  confelfe^  fo  much  by  the 
avowry  4  but  this  it  for  rent  referved  by  the  faving  of  the  a£l  of  parliamei;t,  and  is  a  rent- feck  diAraio* 
abL  for  the  privilege  which  was  before  }  but  he  may  traverfe  the  tenure^  (via.)  abfyue  hoc,  that  at  tbs 
tuKt  of  tbt  making  tbt  Jiatute,  or  ctnr  after  the  lands  were  boldtn  of  the /aid  fori.  Winch.  77.  Pafich« 
aa  Jjc.    Stephens  v.  Randal. 

3.  But  in  ceffavit  the  cefferfhall  be  traverfed  and  not  the  fcifia.  inceflavit 
Br.  Scifin,  pi.  29.  cites  5  E.  4. 62.  '^^^  " 

tndnotthe  feifin  perFiaettxand  Rede  J*  KeUw.  31.  b.  pi.  3.  Mich.  13  H*  7.  Adoa. 

e^.And  in  writ  of  ef cheat  the  tenure  fliall  be  traverfed,  but  not  [  378  ] 
the  feifin.    Br.  Seifin,  pi.  29.  cites  5  E.  4.  62. 

5.  Sd  in  right  of  tvardy  and  in  writ  ol  ^  ravi/hment  oi  ward,  l^inward 
Br.  Seifin,  pi  29.  cites  5  E.  4.  62.  '>^'^' 

'  ward,  the  defendant  pleads  feoffment  of  the  father  of  the  infant,  h«  (hall  f<iy  abfque  hoc  that  he  died  his 
tenant,  and  not  that  he  did  not  die  feifed.    Br.  Traverfe,  per,  &c.  pi.  49.  cites  14  H.  4.  16. 
Bb  £je£lione,  &c.  pi.  3.  cites  i^  H.  4.  17.  S.  C.  '      ^ 

The  ponVifion,'  nor  the  feifin  in  ravifhment  of  ward,  nor  In  ejectment  of  ward^  is  not  traferfiibic* 
Br.  Traverfe,  per,  &c.  pi.  50.  cites  14  H.  4.  24.    Per  Thirn  and  Hill. 

Per  Ca»cfl>y,  if  iord  and  tenant  are,  and  the  tenant  is  djffeifed,  and  dies,  and  the  lord  bringt  writ  of 
vardy  fuppofiog  that  the  tenant  died  in  his  homage,  this  dying  fdfed  it  not  traverjabte  \  for  the  lord  fliall 
l^ve  the  ward,  though  he  does  not  die  feifed,  becaufe  he  died  in  his  homsgp.  l^ut  Brooke  fays,  fee 
the  writ  ani  the  count  thereof  annong  the  entries ;  for  it  fecms  thac  the  lord Jhall  fay  that  be  died  in  bis 
ktmage,  and  not  that  be  died  fttfed  of  the  land.  And  in  writ  of  ward  by  the  lord  of  the  ward  of  the  heir 
of  the  mefne,  fappofing  that  the  mdhe  died  feifed  in  fee,  this  is  not  traverfable.  But  fee  that  the  entry 
in  writ  of  ward,  and  in  raviihment  of  wardj  is  no  more  but  thac  he  died  in  his  homage^  Br.  Traterfe^ 
per,  iec,  pi.  155.  cites  iS£.  4.  5. 

*  S.  P.  Pc^  Fineux  and  Rede  J.   Keilw.  31.  b.  pi.  3.  Mich.  1 3  H.  7.  Anon. 

6,  J# 
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9.  P.  Bm'ia  (S.  Se  in  trefiafi  t!ie  tenure  (hali  be  traverfedj  and  ndt  the  to." 
Iwdhu' in'  fi"-     ^'■-  Seitin,  pL  29.  cites  5  E.  4. 62. 

the  pofleflioiif  theffj/iB  is  travcrfabky  and  m/  ri  ^  rmvrf  ;  fcr  the  avowant  flull  hare  jadgmcnt  there  tb 
h^Te  return  fcr  the  feivices.  ^i  )«  the  dtferencf  has  al^vays  been  taken  between  a£tioa  oi  irtffmfi  aaJ^ 
snwvtry,    Keilw.  3X,  b«  pl«  }•  Mich*  13  H.  7.  Anoo,     Per  Fineux  An4  Re«k  J- 

^  in  replc-        **.  Whsre  the  platnfjff  co::f:ffcs  the  fame  tenure  that  is  in  the  avovnjf 
fendant**^'     j«^  £/* //^r  j^ f77^ //ri/z/rf ,  iut  he  holds  by  le/s  rent,  there  the  plaintij^ 
avowed,  he-  Jhnll  aripiver  to  thefeijttt.     *  Bui  if  the  defendant  avows  for  ferviee  of 
€0mfetbe       chivalry j  and  the  plaintiff  fays  that  he  holds  in  focage^  there  he  fhall 
^•fbhftt^^  travcrfc  the  tenure,  and  not  the  fcifm  ;  per  Nelc  J.  and  Brian^, 
mtrtbjb%'    Ch.  J.    agreed  it  to  be  a  good  diverfity*    Br.  Avowry,  pi.  io4# 

mfige^ffalty,   cites  20  E.  4,   16. 
4tnd  tfcuage^ 

andzs*  rent,  and  atlegtd fe]fin  by  ibe  hands  of  the plaixtlff  as  bh  ttxtj  tttumtj  Sec.  tmifir  1  r.  armr  tt 
Eafter  he  avowed.  Vavifor  faid  he  ought  not  to  avow  ;  for  we  bcld  tbit  acre  hjftalty  and  %  d*  ^frebkh 
Jimiceii  ^c.  abjque  bcc  tbatvfe  bold  of  you  by  bcmagt,fuiltyy  and  ejeuagtf  and  a  s.  rent^  nudo  &  formMi 
&c  Per  Hufliey,  you  ought  to  traverfe  the  feifin,  and  not  the  trnare,  as  here.  And  per  Brian  Ch.  J. 
he  ihall  traverfe  the  ftiftn  j  for  tbg  ejcuage  makts  tj>e/<rvke  tfebivalry,  and  the  defendart  bat  alegedfeijii 
in  tbe  crbcr  jervkty  and  not  in  tbe  e/nagi ;  and  therefore  he  fliaU  traverfe  the  feilin  of  them,  viz.  of  the 
at.  and  of  the  homage ;  for  aJl  this  may  be  focage ;  and  therefore  he  ihall  traverfe  the  feiitn  of  that 
which  makes  the  foia^e  tenure,  but  not  the  fcrvice  of  tiiat  which  makes  tlic  fervice  of  chivalry,  fir^ 
Avowry,  pi.  104.  cites  loE*  4.   i6. 

And  per  fiufley,  in  avowry  ybr  tenure  by  10 d»  and  aHegingJelfin^  8cc»  the.  plavtt'ff  auiy  f^y  that  It 
^Idt  of  bim  by  a  baivk ,  abffue  boc  tbat  be  bdds  cf  bun  by  icd,  und  Jbali  not  amfwtr  to  tbejrifim  ^  quod 
Brian  concc/nt.     Br.  Avowry,  pi.  104*  cites  20  E*  4.  16. 

*  S.  P.  Per  Fineux  and  Rede  J.  and  per  Rede  J.  the  tenuic  is  traverfable,  thovgb  thty  do  mt  *9ery  in  The 
fntirff  in  fome  cafes  in  avowry  ^  as  if  the  avowant  jfi»cwr  fbe  commerctmevt  of  his  tenure,  and  kc  ihc\fc»  iis^ 
tore  the  ftatvre  of,  Sec.  and  fince  time  of  memory ,  and  fhews  when  his  ancfdor  was  felfed  «  f  t!«e  litme 
Imds  where  the  taking,  &c.  and  infec  ffed,  &c.  to  hold  ot  him  by  fealty  and  certain  rcnc  payaUe^  &c.  and 
for  fo  much,  &c.  In  this  cafe  the  teoore  it  Iraverlabic,  and  not  the  fiufin.  Kclw.  3  r  •  b.  pi.  3.  Mich. 
13  H.  7.  Anon. 

9  Rep.  35,  a.  in  Bucicnai.*8  cafe,  it  it  obferved  by  the  reporter,  that  where  it  is  faid  that  when  the 
lord  varies  in  the  nature  and  quality  of  the  feivices,  that  the  tenure  is  traverfable,  this  ii  true  when  tbe 
tenant  confefles  the  tennre  in  parr,  but  he  cannot  tra\erfe  all  the  tenure ;  as  if  the  defendant  in  replevin 
avo%vs  upon  tbe  plaintiff  for  icnt  and  fervices,  at  upon  his  very  tenant,  the  plaintiflT  cannot  fay  that  he 
holds  the  fame  land  of  a  Granger,  abfque  hoc  that  he  holds  of  the  avowant ;  but  he  mu(l  difdaim  or 
plead  hors  de  (on  fee }  and  fays  that  with  this  agrees  10  H.  6.  6.  b.  and  7.  a.  35  H.  6.  tit.  Avow« 
ry^  28.   37  H.  6.  25.  a    ii  H.4.  1 1.    9  E.  %•  Avowry,  sas.    1 5  E.  i.  Avowry,  114. 

S.  p.  Mar.  175.  Hill.  17  Car.  C.  B.  in  cafe  of  Laytok  v.  Gsange,  by  Banks  Ch.  J.  that 
where  tbe  lord  and  tenant  differ  in  the  fervices,  the  traverse  Aall  be  of  the  tenure  and  not  of  the  feifin  { 
but  where  they  agree  in  the  fervices  the  feifin  may  be  traveriiBd  j  and  cites  li  £.4.  64.  and  84.  20  E.  4. 
J  7*    22  AIT.  68.  and  9  Rep.  33.     Bncknairs  cafe. 

8.  In  qffife  of  rent t  die  tenure  is  traverfable,  and  not  the  feifin ; 
per  Fineux  and  Rede  J.  Kelw.  31 .  b.  pi.  3.  Mich.  13  H.  7.  Anon. 

9.  In  replevin  the  defendant  avowedy  for  that  the  plaintiff  held  ^ 
him  one  acre  of  land  in  the  place  njjherey  &c.  by  fealty^  and  idr.  rent 
payable  at  tvjofeafis  ;  the  plaintiff  replied  xhzx.  he  held  oi  the  avow- 
ant the  fame  acre^  and  two  more  byfealty^  and  I  dr.  rent  payable  at 

[  379  3  ^^^  ^J>  abfque  hoc  that  he  held  the  faid  acre  by  the  fervices  payable  at  2 
days^  it  was  obje£led  that  the  plaintifF  ought  not  to  traverfe  the  te- 
nure* But  Walmfley  contra  \  for  if  he  fliould  traverfe. the  feifin, 
that  would  be  a  confeiEon  of  the  tenure,  quod  Periam  conceflit ; 
and  faid  that  the  difference  commonly  taken  in  the  books  is,  that 
where  the  parties  agree  in  the  tenure^  there  the  feifin  is  traverfable^  et 
vice  verfa  ;  and  he  conceived  that  the  payment  at  two  days  alters 
the  tenure.  Godb.  24*  pU  34.  Trin.  26  £liz.  d  B.  Throgmorton 
T.  Terringham.^ 


* 

(M,  a)     SciJtnfoU^  or  joint. 

Jk.  TN  raevyhment  of  V)ariy  ^z  plainixff  claimed ibe  htir  as  hetr  ^  IniiviHu 

-■'  H.  nubo  died  fei/ed,  &c.  and  the  defendant  faid  that  A.  mis  JJ^j\he</f* 
Jiifed  in  fee  before  that  H.  any  thiifg  hady  and  to$h  H*  to  barony  and  ftndattfaid 
bad  ijfUe  the  infant j  abfque  hoc  that  H.  v)as  folefelfed  at  the  Htm  of  his  '^'  '^  *»- 
deatby  &c.  and  (he  others  e  contra  ;  and  the  plea  held  good.  Bn  ^^^!^^, 
Traverfe  per^  &c.  pi.  14a.  cites  37  H.  6.  31.  jointly  fijUd^ 

^  mndJ.N. 
Jurwo€d\  dill  it  fufficient  withoot  traverfing  ibe  folc  ieifin ;  for  the  mfrit  and  ieittarttUn  it  •idy  fitf^ 
fJaU     Vix»  Oonfefs  and  Avoid,  pi.  6i.  cites  i  £.  4.  9*  and  %  £.  4*  281  29.  accordingly* 

But  ia  Tavijhmeiit  of  wird  by  execoton,  who  counted  that  A*  vnu  feifed  in  fee»  and  held  of  thfciff 
teiUtorIn  chivalry,  Zct,  and  died,  bis  heir  within  age,  by  which  the  lord  feifed  him  and  died,  and  the 
executors  plaintiffs  were  poflefled,  and  the  defendant  raviihed  him  j  the  J^aiJant  Ja'td  that  tbt  fiuber 
af  ibe  hfant  noas  ordy  feiftd  in  right  tf  y.  bu  toifi  new  dtfendant^  and  tbe  fatbtr  dud,  and /ht  fuAtivai 
mtdjajed  tbt.infaatbtrvKnJan,  &c  And  per  Cur.  this  is.no  ple«*  without  traveriifig  abf^uc  hoc  that 
the  £uber  died  feifed  in  feeprout,  ftc.    Br.  Traverfe  per,  Uz,  pi-  255-  does  18  £.  4.  5. 

2.  tntrefpafs,  li  fole  dying  feifed  hz  pleaded  in  iar,  ik/e^  or  replt"  Br.  Brief» 
cation,  &c.  and  avoided  by  joint  e/Iate  in  him  and  in  attother  nuhofur--  s  *c'^'  r*^ 
vived,  there  he  (hall  traverfe  the  fole  dying  feifed  5  for  bar,  title,  Tr«ferfe  '* 
jreplicationi  and  fuch  pleadings  are  matter  itifaSln     Br.  Confefs  i>«r,  ftc.  p]» 
and  Avoidi  pi.  6  u  cites  i  £.  4.  9.  s?c.***^ 

S.  p.  Ibid.  pL  S13.  dob  1  £•  4;  %t,  t9* 

2»  But  where  fuch  dying  feifed  is  'alleged  in  ayel,  be/ayel,  and  Br.  Britf, 
mortdance/for,  &c.  there  it  is  ftiffident  to  plead  the  jointure  in  him  and  E^'^^'^'** 
hnctber,  and  that  the  other  furvived  ;  and  well  without  traverfe  j  Tr«vcrfc'* 
for  nvrit  and  declaration  is  not  but  fuppofal ;  quod  nota  by  both  per,  &c.  pl» 
courts  of  B.  R.  and  C.  B.     Br.  Confefs  and  Avoid,'  pi.  61.  citcS  *®5-  ^*«J|^ 
t  E.  4.  ^.  5J  p'  |i,i4. 

pi.  213.  dcet  k  £.  4.  28,  29 S.  P.  Cro«  £.  795.  pi. 41.  lA  caie  of  Cbw^er  t,  Ttmpli*. 

4.  Where  a  mzn  pleads  joinienancy  in  affife,  or  pracipe  quod  rcd^- 
dat,  orfeipn  injure  uxoriSy  judgment  of  the  writ  5  this  is  fufficient  ■ 
wtbout  affirming  feifin  infaB,  or  traverfng  the  fole  feifm^  whe?c  tht 
feifin  is  in  jure  uxoris  ;  for  the  writ  is  only  fuppohil,  but  title  i)  . 

matter  in  fac^,  therefore  otherwife  it  fhall  be  there.    Br.  Traverfe 
per,  &c.  pK  237.  cites  io£.  4.  t6» 

-     54  In  dbwer,  if  the   tenant  alleges  jointenartcy  in  the  baron,  and  Heatli't 
««7-7.  'ivho  furvived,  the  feme  Jball  fay  that  he  v^as  folc  feifed,  l^;^]'^^ 
abique  hoc  that  they  were  jointly  feifed.      Bh  Ttaverfe  per,  *&ci  s.  C4 
pi.  279.  dtes  22  E.  4.  39. 

<$.  Replevin  ;  the  defendant  made  co^nitance  as  bttiliff  to  Sit 
Anthony  Cook  for  damage  feafoM  in  his  freehold  ;  the  plainttjf  faid  he  * 

'f)eld  the  land  in  coparcenary  mth  the  find  Sir  Anthony,  as  cobeits 
to  Sir  EdWi  Belknap :  and  Harper  and  Wefton  thought  It  not 
^ood  without  a  traverfe  of  the  fole  freehold  of  the  faid  Sir  Aii-  t  380  J 
^ony,  but  Welfli  and  Dyer  e  contra  ;  and  at  length  ifiue  was 
joitied  upon  the  coparcenary,  and  not  whether  the  intite  was  the 
coparcenary  of  Sir  A.  which  is  only  fuppofUl  as  a  declaration  \ 
and  this  plea  of  coparcenary  is  only  in  abatement  of  the  avowry 

Vot.  is.  F  f  in 
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in  eStGt.     D.  280.  b.  pi.  15.  Mich.  10  &  tx  EHz*  Sir  Ant 
Cooke's  cafe. 

7*  In  replevin  the  defendant  avowed^  fir  that  a  copyhold  vfot 
granted  to  the  defendant  and  B»  C.  Z).  and  E,  and  that  C,  D.  and  E% 
dUd,  and  afterwards  B.died^  whereby  the  defendant  ivoiin  bjfurv^ 
vorjhlp^  andfo  isfolefeifed^  and  took  the  cattle  damagtfrafattt ;  the  plun« 
tiff  confeffed  the  grant y  and  that  C\  D.  andE.  tted^  and  thatB.  and 
the  defendant  furvived  /  but  fays  that  B,  afterwards  fur  rendered  Us 
part  to  a  granger y  nuho  furrendered  to  the  plaintiffs  ab/que  hoc  thai 
the  defendant  was  fole  feifed  at  the  time  of  the  taking.  It  was  object* 
ed  that  the  fole  feifin  was  not  traverfabie,  but  the  furviTorfliip 
only  ;  and  that  the  jointenancy  and  furvlvorfhip  are  confefTed  and 
avoioed,  and  fo  the  traverfe  is  double.  But  per  tot.  Cur.  the  tn» 
trerfe  is  good  ;  for  the  fole  feifin  being  alleged  by  the  defendant 
by  way  of  bar  precifely  and  materially,  it  ought  to  be  traver(ed« 
Cro.  £•  7^5.  pi.  41.  Mich.  .42  and  43  £liz«  C.  B.  CowperT» 
Temple, 

S.  In  tr^pafs  brought  by  M.  widowy  &c.  the  defendant  pleaded 

that  before  the  trefpafs  B.  her  htijband  was  feifed  in  fee^  and  Jo  fnfed 

diedf  whereby  the  lands  defcended  to  C.  his  Jon  and  heir^  who  demifed 

it  to  the  defendant^  by  virtue  whereof  he  entered  ;  the  plaintiff  re* 

plied  that  before  C.  any  thing  had,  isfc.  A,  his  grandfather  was  feifed 

in  fee  ;  and  in  conftderation  of  a  marriage  between  B.  and  AT.  the 

plaintifFi  he  made  a  feoffment  to  theni  and  to  the  heirs  ^  B.on  the 

body  <f  Id.  to  be  begotten,  remainder  to  B>  in  fee,  abjque  hoc  that 

B.  died  feifed  in  fee  modo  isf  forma  prout^  &c.      Upon  demurrer  it 

was  adjudged  (ox  the  plaintiff,  becaufe  no  dying  feifed  is  plcade4 

fo  as  it  might  be  traverfed,  but  with  a  (ic  feifitus  obiit.     And  the 

only  matter  traverfable  here  is  the  feifm  in  fee  modo  &  forma  \ 

for  the  replication  has  confeffed  a  joint-feifin  of  B.  and  M.  and  to 

the  heirs  of  the  body  of  B.  with  a  fee-fimple  in  B.  and  that  b 

good  with  the  traverfe.      Hutt.  123.  Trin.  9  Car.    Edwards  r. 

Laurence. 

Fftem*  Rep.       9.  In  trefpafs  for  taking  his  horfe,  the  Aeftnis^t  jujlified  that  ht 

so^pl.io5.  yff^^  feifed  of  fuch  lands,  and  intitles  himfelfto  anheriat  i  thepUn* 

itwM j^wed  ^^ff  relies  that  J.  S.  was  jointly  feifed  with  the  defendant^  &  hoc 

that  when  ft  paratus  eft  verificare.    The  plaintiff  demurred  generally,  becaufe 

r  */f  ^^   ^^  plaintiff  fhould  have  traverfcd  the  fole  feifin.     It  was  anfwcr- 

Ine^y^  it  ^  ^^^  bc  need  not  traverfe  the  fole  feifm,  becaufe  the  matter  aU 

/ba/l  b*  in-     Icged  by  him  avoids  the  bar  without  a  traverfe.     The  Chief  J.  held 

iSfo'^'ADa  ^^  traverfe  of  the  fole  feifin  neceffary,  becaufe  it  is  iffuable  •,  and 

"^t^itwas    the  other  juftices  (abfente  Ellis)  were  of  the  fame  opinion  ;  and 

■rgued,  chat  gave  judgment  for  the  defendant.     2  Mod.  60.  Mich.  27  Car.  !• 

the  plaintiff  q  ^    gnow  V.  Wifcman. 

ought  to 

have  tnverfed  the  fole  feiiin,  becaufe  otherwife  there  are.oolf  a  affinnatives,  and  yet  no  confeffiog  nor 
avoiding  neither  j  and  s  affirmatives  cannot  make  any  iffue.  And  he  cited  12  H.  6.  23.  i  Bcilft.4i. 
^H.  7.  lOy  1 1*  And  that  there  ^'ai  a  great  difference  between  jointenancy  pleaded  in  the  bar,  where  a 
fok  ieiiiA  is  alleged  in  a  counter  declaration,  and  when  it  if  in  the  replication,  wh«n  a  fok  finfin  is  lU 
Icged  in  the  bar  \  but  the  count  it  but  as  fuppofal,  and  fo  need  not  be  traverfed  ;  as  the  bar  mufl  where 
St  is  coatradiAed,  becaufe  the  bar  muft  be  more  certAiniy  aad  pofitirely  ailegcd,  aad  cited  i  £d*  4. 9* 
Bfo.Tiav.  279.    Yelv.  140,  14U  and  3  Cro.  230. 

10.  lA 


•» 


to.  InreplcTiii  for  talcing  his  cattle,  the  defendant  made  cotiu''  ^Mod.  xsU 
fintt,  that  A.  war  feifid  of  the  place  where^  &c.  in  fee ^  arid  that  by  hou'^S. 
its  command  he  took  the  cattle  damage  feaf ant.     The  plaintiff  repliedy  for  the  ai-  * 
that  be  was  fetfed  of  one  yi  part^  arid  put  in  bis  cattle^  ahjque  bjc  ^^'"«  ^*'"»* 
that  A.  was  file  feifed.     Upon  demurrer  the  plaintiff  had  judg-  J^Mn^J  i^ 
ment ;  for  the  defendant  made  conufance  that  his  mafter  was  common 
feifed,  which  muft  ncceffarily  be  intended  fole  feifcd  ;  and  what-  "^^  *»'»»  *• 
ever  is  neceflarily  intended,  or  implied,  is  traverfable,  as  well  aa  ftffion^d 
if  it  were  exprefled  \  therefore  though  the  defendant  ^alleged  a  an  avoid. 
fcifin  in  fee  generally  only,  yet  that  being  intended  a  fole  feiCn,  *""•   ^?^ 
the  plaintiff  may  traverfe  the  fole  feifin  ^  and  (incc  the  plaintiff  ofe^ofD. 
makes  himfelf  tenant  in  common  with  the  defendant,  it  had  not  28o.[abo?e] 
been  enough  to  fay,  that  he  is  tenant  in  common  with  the  defen<*>  ^*i  j*^'*' 
dant,  without  traverfing  his  fole  feifin,  or  that  he  was  feifed  modo  {«  d^  /ft 
&  forma.      2  Salk.  629.  pL  6.  Pafch.  3  Annae,  B.  R.  Gilbert  v.  that' the'' 
Parker.  5^!»r*,^'« 

divided  upott 
it.  And  2dly,  there  may  be  a  differenee  between  coparceners  and  joint? nanti,  ami  tenantt  in  common  | 
ibr  the  two  firft  are  feifed,  per  my  ft  per  toutj  hoc  the  laft  hat  a  feveral  reifin  ;  and  here,  to  introdact 
iua  tnverie,  he  mull  make  himlelf  feme  title,  to  e&ahle  him  Co  cottCra?«rt  widi  the  deibideot. 

•[3813 

(N*  a)     Set/in  in  getter aK 

t.  I T  was  held,*  that  if  a  man  brings  writ  of  right,  and  counts 
^  upon  feifin  of  his  anceftor,  or  upon  his  own  feifin,  this  fei- 
fin is  pot  traverfable  ;  but  he  may  tendei  tl^e  half-mark  to  iiv- 
quire  of  the  feifin.  But  if  fuch  recovery  by  writ  of  right  be 
pleaded  in  bar  in  another  a£lion,  the  demandant  may  traverfe  the 
fcifin  by  way  of  falfifying ;  and  note,  that  at  this  day  the  feifin  in 
every  a^ion  is  traverfable  by  tbefiatute  of  new  limitations.  Br.  Tra« 
verfe  per,  &c.pL  338.  cites  io£.  4.9. 

2.  A  writ  of  entry^  in  nature  of  an  afftfe^  was  brought  agalnft 
A*  who  pleadidy  in  abatement  of  the  writ^  that  before  the.  fei/m  and 
diffeifin,  fuppofed,  E.  was  feifed  in  fee  of  this  land,  and  being^S  fcif 
fo,  leifed  the  land  to  him  and  his  wife  for  their  lives,  and  that  hit 
faid  wife  if  infidl  life  at  Dale,  and  is  not  named  in  the  writ*  The 
plaxnti^  replies^  that  long  after  the  feftn  of  E.  of  the  lands  afore- 
faid,  be  was  feifed  in  fee  of  the  faid  lands,  and  leafed  them  to  E,  for 
life  i  and  that  E,  being  y&  feifed^  made  the  faid  leafe  for  lives  to  A. 
and  has  ivife,  and  that  he  entered  for  the  forfeiture ,  and  was  feifed  till 
A.  entered  and  oufied  him.  This  is  a  good  replication,  without  tra- 
Verfing  the  feifin  in  fee  of  E.  for  that  was  confeflcd  and  avoided 
before  %  for  when  £.  made  a  leafe  for  life  to  the  hufband  and 
wife,  he  gained  a  wrongful  fe*e  to  himfelf  by  this  leafe  j  which 
fee  is  dcftroyed  by  the  entry  of  the  demandant  for  the  forfeiture, 
asisalfo  the  jointcnancy  between  A.  and  his  wife.  Jenk.  105.  pi.  1. 

3.  Where  fcifin  is  materially  alleged  in  a  real  aEiioHy  in  a  bar,  \ff«f  whct< 
replication,  or  title,  it  ought  to  be  traverfed  ;  and  the  confcffion  and  ^^^  '*"'" 
avoidance  of  joint  feifin  and  furvivo^flAp  will  notferve  ;  for  the  alle-  ^l^^^^ffyp^ 
gation  of  feifin  is  pofitive^  and  is  to  be  underilood  fole  feifin.  ^^rm,asia 
Jcnk.  1 1 7.  pi.  3*4.  "^  ^/'^  o^ 

d^OB^kr,  where  the  dyini  fufed  of  the  anceftor  it  allr^  by  the  words  ^  f*«J  cum  in  the  soiuiCf  c^ere 
«        •  F  f  2  a  can« 
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a'conftflion  and  tTOidance  wUl  ferve,  for  the  reafon  aforefaid ;  and  fo  if,  in  tbe  writ  of  aye),  tfie  ft&to  ti 
alleged  in  the  ayel  ut  dicitur*  In  mortdanceikr  the  writ  is  for  the  jury  to  Jxiquire  whether  the  aoficAst 
of  the  demandant  died  felfed.    Jenlc.  117,  pi.  34. 

2  Le.  8o.  4.'  In  replevin,  &c.  the  defendant  avowed  the  takingi  &c.  da- 

pl"  ?o7*  mage  fcafant,  fctting  forthj  that  one  J.  was  feifed  in  fee^  &c.  and 

vuBal-  demifed  the  land  h  him  for  21  years,^  &c.     The  plaintifif  rephti^ 

^ocK,  that  before  J.  wasfeifedy  king  H.  8*  wasftifed  in  fee ^  &c.  and  made 

fhii^OTur-  ^  ^''^''^  thereof  by  copy  of  court-roll  in  fee.     It  was  objcftcd,  that  the 

ifrwa«,bc.  plaintiff  fliou Id  have  traverfed'  the  feifin  in  fee  in  J.  who  might 

caufebythat  come  to  the  land  by  a  good  title  of  puifne  time.     Wray  faid, 

foVrrJlo''  ^^'^  ^^  "^  queftion  but  Where  thje  defendant  alleges  a  feifin  in  one 

ibt  avowry  Ixoxxi  whom  he  claims,  there  the  plaintiff  cannot  allege  a  feifin  in 

mtm  nota/t-  another  from  whom  he  claims  before  the  *feifin  of,  &c.  without 

tbaTthe  traverfing,  confefling,  and  avoiding  the  feifin  alleged  by  the  defcn^ 

piaimiain  dant.     And  judgment  was  given  for  the  avowant.     Cro.£.30« 

the  avowry  Trin.  26  Eliz.  B.  R.  Herring  v.  Blucklow. 

^ughtto  ° 

Iiave  concluded^thuSy  (visO  and  fo  he  was  feiCed  by  the  cuftom  till  the  avowant, -prsetextu  of  the  Aid 

I'eafe  for  years»  entered  5  and  Co  it  was  adjudged.  3  Le.  94.  pi.  iS6.  S.  C.  in  the  £unc  wofdi. 

(O.  a)     Title^  or  Intrti/ion. 

Heath't         I.  r\I?riNUE  of  a  box  of  charters,  bailed  by  T.  to  the  dffndaiti 
^"-  y^^^       ^  to  deliver  to  the  plaintiff.     The  defendant  faid,  that  they  con- 
S.  C.  *         etrnedtke  manor  of  B,  whereof  he  himfelf  is  feifed,  andnvas  peffeffedef 
the  box  of  charters  ////  the  faid  T,  took  thcmf  and  after  he  baiM 
them  to  the  defendant,  as  in  the  declaration  ;  by  which  he  retained 
them,  as  lawfully  he  mights     The  plaintiff  faid,  that  before  that 
-   the  defendant  any  thin^  had,  Ri  was  feifed  of  the  manor,  andpoffeff- 
edofthe  charters,  and  gave  them  to  the  faid  T,  who  delivered  thwtp 
the  defendant,  and  after  R,  died  ftifed,  and  the  defendant  intruded. 
And  the  defendant  rejoined  and  maintained  the  bar,  abfque  hoc,  that  he 
intruded  after  the  death  of  R.  prout,  &c.     And,  per  Cur.  this  is 
not  traverfable  \  fpr  the  fubflance  is  the  title  of  R.  which  ought 
to  be  traverfcd.    Br.  Traverfe  per,  &c«  pi.  196*  cites  5  £.  4.  85. 

(P.  a)     Nccejfary  In  what  Cafes. 

^M'oery  har  i.  »Tp  Q  all  bars  that  are  pleaded  in  the  affrmative,  the  plaintiff,  in 
'^kueredlv  ^^^  replication,  ot4gbt  either  to  traverfe  the  bar,  or  anfefs 

iQnpjfivH  and  and  ovoid  i\i^  fame.     Brown's  Anal.  lO. 

^tKidanetf 

tr  truviffef  unlefs  in  fpecial  cafesj  for  by  dtr.iai  thereof  may  be  added  ;  for  this  is  commonly  faid  to  be 
part  of  this  rule.)  2  Lurw.  1625.  Trin.  i  AnnXj  in  the  Appendix,  by  the  reporter  in  the  cafieef 
Walters  V.  Hodges. 

•  a.  In  trcfpafs  tl>e  df aidant  faid,  that  the  place  is  his  frafiitene" 

tnent,  &c.     The  pla27itiff  faid,  that  J.  P.  was  feifed  in /ee,  andifh 

feoff ed  hhn,  by  ivhich  he  was  feifed  till  the  defendant  did  the  trefpajs ; 

and  he  re^^iiferedy  end  brought  the  acfJon.     The  defendant  faid,  that 

N.  was  fe'ijed,  and  dUdJejfed,  aid  his  heir  enter ed^ and  di^dwiihut 

tmttM 
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*^^  ;  and  ihi  d^ifidant  as  heir  enUredy  andjhtwed  how  heir^  &c« 
^ani^f  fuch  eftaU  he  war  feifed  at  the  time  cfthe  tre/pafs.  And  rfic 
opinion  wa«,  that  it  is  no  plea  ;  for  he  has  not  traverfed  the  re- 
plication, nor  confeiled  and  avoided  it  ;  for  it  may  be,  that  the 
defendant  difleifed  the  plaintiff,  and  infeoffed  N.  who  died  feifed,  ^ 

and  to  whom  the  defendant  is  heir,  and  he  (hall  not  take  adVan* 
tage  of  this  defcent.     Br.  Replication,  pi.  18.  cites  7  H.  6.  31. 

3.  Where  iht  plaintiff  alleges  a  negative^  the  defendant  n\ay  an-  -^tindifc^^ 
fwer  in  the  affirmative  witliout  traverfe.    Br.  Traverfe  per,  &c.  ^^^f^^^' 
pi.  63.  cites  7  H.  6.  43.'  juu  tbg 

piaiwtijftM 
dtbe  fir  the  name  of  M,  ^ttiout  h'ls  tjfenty  the  defendant ^tfi^,  that  hi  retained  him  at  B»  Sec,  ky  whitk 
bejued  him  with  ajint  ef  M>  without  tiu'verfe^  and  well*     Br*  Ibid. 

4.  In  trej^afs  the  defendant  faid^  that  he  and  A,  did  the  trefpafs^    C  3^3  3 
to  which  A.  the  plaintiff  has  releafcdy  ice.  by  this  deed,  &c.    The 
plaintiff /aid  that  A,  did  not  do  the  trefpafs'^  hut  thereof  is  not  guilty  ; 

and  a  good  replication.  Br.  Replication,  pi.  64.  cites  11  H.  (?.  35. 

5.  Dower  againfl  R,  and  ^.— i2.  pleaded  nontenure  generally^ 
and  y.  anfivered  as  tenant  of  the  entiertyj  and  pleaded  in  bar  ;  and 
no  plea,  'without  faying  ahfque  hoc  that  R,  any  thing  hadj  by  which 

he  faid  accordingly.     But  after  Newton  agreed  the  plea  good  - 

wthout  the  traverfe.  Br.  Several  Tenancy,  pi.  17.  cites  22  H.  6. 44. 

6.  Where  the  one  party  traverfesy  the  other^  m^'ho  rejoins  to  him, 
Jhall  not  traverfe  alfo ;  but  it  fuffices  to  maintain  the  writ.  Br. 
^  Maintenance  de  Brief,  pi.  14.  cites  9  E.  4.  36. 

7.  When  the  tenant  pleads  in  the  negative^  it  fufficcs  for  the  dc-  -^»  «tcre  be 
mandant  to  anfiver  in  the  affirmative.     Br.  Maintenance  de  Brief,  J]J^J  **"" 

pL  14.  cites  9  E.  4.  36.  fuffices  for' 

the  other  to  fay,  that /MJif/ fib;  i£i;f/ cf/^f  wrir  ^irrc^tf/r^,  pr Jit.  Ibii. 

^   8.  In  afffe  the  tenant  pleaded  feoffment  of  the  anceflor  of  the  plains 
tiff  with  warranty^  whofe  heir  he  is,     '^]\t  plaintiff  faidy  that  the 
fame  anceflor  is  yet  alive  at  D,  in  the  county  rf  N*  and  a  good  re- 
plication.    Br.  Replication,  pi.  63.  cites  11  E.  4.  18.  . 

9.  In  afffy  if  the  tenant  pleads  feoffment  with  warranty  "of  the  * 
father  of  the  plaintiff ftrnply^  tht.  plaintiff  may  fay  ^  that  it  was  upon 

€onditiony  without  traverfe,  that  it  was  not  firhply  ;  for  it  is  no  de-' 
feB  in  the  bar.     Br.  Nugation,  pi.  15.  cites  15  E.  4.  24. 

10.  In  appeal  of  death  by  the  heir,  it  is  a  good  pica  that  he  hcu  Soinaf^peai 
an  elder  brother  who  is  heir,  without  traver/tng  that  the  plaintiff  is  ^^/^^^tfJ 
heir :  per  Hufley  Ch.  J.   Br.  Traverfe  per,  &c.   pi.  279.  cites  pg  ^as  n^t 

22  E.  4.  39.  iAwfuHy  tff- 

*     eoMpledi  &c. 
Br.  Ib'fd.— 5e  fc  allege  cutlawry.    Br.  IbM.  Andin  ihoic  htjhall  net  traverse  the  neat  heir, 

flMr  the  lawfully  aetoyplii*     Br.  Ibid. 

11.  In  formedon,  if  the  tenant  pleads  feoffment  of  the  anceflor 
with  warranty  and  affcis  defended,  it  is  a  good  replication  that 
after  the  affets  defended,  and  before  the  action  brought,  J.  N.  had  rfr 
coi*ered  the  afftts  by  elder  title,  and  had  fucd  execution ;  quod  not  a 
by  all  the  juflices  arguendo  in  trefpafs.  Br.  Replication,  pi.  66. 
<mes  I  E.  5.  3.  ■  • 

F  f  3  12.  Whete 
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12.  Where  the  oni  alkges  dying  fiifei  in  Uut^  and  fie  §^ 

dying  feifed  tn  fte^  there  are  2  affirmatives;  and  therefore  thcie 

,       ought  to  be  a  traverfe,  and  becaufe  not»  therefore  ill  by  the  bcft 

opinion.     Br,  Confefs  and  Avoid,  pi.  64.  cites  5  H.  7.  1I9  la. 

t  S.  p.  Per       ly  Jnfome  cafi  plea  (hall  be  good  without  traverfe  fir  the  mif- 

?'*Br^TM-  ^^^V  ^f  ^^'  ^^^^^^  ^^  where  a  man  \  pleads  baftardy^  the  other  fofft 
verfe  per,  *  /^^  mulier^  and  well ;  ^2Mr^  inde,  without  fiyingf  nnd  nci  haf^ 
iic.  pi.  »79.  /arA  Br.  Traverfc  per,  &c,  pi.  187.  cites  6  H.  7,  5.  Per  Hiif- 
J^*;^-     fey  and  Fairfax. 

14.  £1//  where  the  thing  is  /^  ie  tried  ultra  mare,  there  it  is 
good  law,  that  he  need  not  traverfe.  Br.  Traverfe  per»  &c 
pi.  187.  cites  6  H.  7.  5. 

15.  Where  one  Juftifies  hy  leaf e  from  J.  8.  the  plaintiff  Jays  ttet 
S.  infeoffed  him  before^  it  is  not  good  without  traverfe.     Cro. 

•  754«  pi.  17.  Pafch.  42  Eliz.  C.  B.  in  Covert'»  cafe. 

16.  When  a  matter  is  exprefsly  pleaded  in  the  affirmative^  which 
b  exprefsly  anfwered  by  the  other  party  in  the  negative,  there  a 
traverfe  is  needlefs,  becaufe  there  is  a  fufficient  ifiue  joined,  al 
36  H.  6.  15.  is  Cro.  £.  755.  pi.  i8.  Huilh  v.  Philips. 

*  [  384  ]       IT*  As  where  A.  was  bound  in  zjlatute  merchant  to  £. the  de« 

Yeiv.  38.  fendant  in  600 1.  to  the  ufe  of  C.  defeafanced,  that  if  he  paid  fuch 

HaoHiiTi  ^^^^  **  ^^^  ^*y*»  ^^  llatute  iliould  be  void.     In  audita  querela 

FRit.izpt/  by  A^  Yitjhe^ved  that  he  was  paratus  at  the  faid  days  and  places 

S.  c.  And  to  pay  {5*  obtulit  the  faid  *  fums,  and  C  was  not  there  to  receive  thern^ 

J!ir«c«p '*'  The  defendant  pleaded  that  at  fuch  a  day  C.  ivas  at  the  place  wher^ 

tioni  were  Scc.  and  demanded  ihefum^  and  neither  the  plaintiff ^  nor  any  fin'  him, 

taken  to  the  ^gjre  there  to  pay  it,  abfque  hoc  that  the  plaintiff  obtulit  the  faid  fom 

up.>nemir  ^  the  faid  day,  &c.  and  thereupon  the  plaintiflF  demurred.   It  was 

brought  held,  that  the  traverfe  was  not  good  *,  for  there  being  an  express 

thereupon,  affirmative  before,  quod  paratus  fuit,   &  obtulit,  &c.  and  noa 

^cnt*wM  obtulit,  being  an  erprefs  negative,  there  (hall  not  be  any  traverfe; 

•firmed  in  wherefore  it  was  adjudged  for  the  plaintiff.  Cro.  £iiz.  754,  755. 

^.C'ur.^n'  P'-  '^'  ^'^^^'  ^^  ^^^'-  ^-  ^-  ^^^^  ^-  P**»"P8- 

•mnibui.<«— Cro.  J.  13.  pi.  17.  Pafcii.  i  Jac.  B.  R.   PHiLiri  v.  Hugrs,  S.  C.    and  jodsmeat 

i^ris«d. 

18.  In  fecond  deliverance  the  cafe  was,  that  J.  being  leffetfir 
years  9  Eliz.  affgned  his  eftate  to  A.  the  plaintiff.  The  defendant 
pleaded  that  before  the  grant  to  A.  viz.  8  Eliz^  If.  affgned  his  efett 
to  the  defendant^  without  traverftng  the  grant  to  the  plaintiff.  WiU 
liams  faid,  there  needs  no  traverfe ;  for  being  granted  the  8  Eliz. 
it  is  impoflible  it  (I)ould  be  granted  9  Eliz.  and  cited  a  Ed.  6. 
and  one  H.  5.  But  Anderfon  held  that  he  ought  totraverie; 
for  it  is  impolBble  tp  confefs  and  avoid  a  grant  by  confeffion  that 
was  granted  to  another  before  -,  for  if  it  were  fo,  the  ad  grant  is 
void,  and  being  confcfled,  here  ought  to  be  a  traverfe.  Walmflcy 
contra  \  but  Glanvill  and  Kingfmill  held,  that  there  mud  be  a 
traverfe  \  for  there  ought  to  be  a  confeffion  before  there  can  be 
an  avoid:)  nee,  but  here  he  does  not  confefs  the  gramt,  but  pleads  mat" 
fer  that  denies  its,  being  granted*  And  at  laft  Anderfon  gave  judg« 
inent  thAt  he  ought  to  trav^er  OWf  I42.  44  EUz.  in  C.  B, 
Ayer  y,  Joyner, 

19.  The 
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*  19.  The  plea  of  die  defendant  wght  either  fo  conftfs  atil  avoids  Ax  if  the 
«r  travetfi  the  matmal  point  in  tin  declaration  ,•  and  confedioii  is  ^^f^jjf^^ 
only  where  the  plaintiff  and  defendant  agree  in  one  and  the  fame  to  a  fee  j? 
thing ;  and  where  they  vary  in  efiat€  in  the  quantity  of  it,  there  W  '^  7*^* 
ought  to  be  a  traverfe.     Yelr.  140.  in  cafe  of  Ewer  v.  Moile.        fS'iSfV 

fmdsut  would  deriTe  an  tStastfi  htt£  as  J.  D.  hss  f^,  he  muft  take  a  traverfe  ;  for  thoagb  they  agitf 
in  the  natuie  of  the  eftaie,  yet  they  vary  in  the  Akhftance  by  wiion  of  the,  diffennt  limitatiopi. 
Yclv.  i^Oy  141,  Mich.  6Jac.  B.  R.  in  cafe  of  Ewer  v.  Moile. 

^9  if  xhe  f/aitithf'in  waite  Jeclaret  ef  an  epM^t  to  bim  and  bis  heirs  malesy  arvi  the  difeniant  dfrhut 
^^te  to  tbc  piaint'iffaadbis  bt)rt  female  ^  Ut\  this  ii  not  good  without  traverfing  the  cftate  furmifed  by  thf 
plaintiff*     Yelv.  141*  in  cafe  of  Ewer  v«  Moile. 

20.  In  all  anions  where  the  plaintiff  makes  a  title  to  the  thifig  in 
demand^  9r  to  a  thing  ^r  whkh  he  demands  damages^  there  the  de- 
fendant ought  to  make  a  better  title  to  himfelf,  and  to  traverfe 
the  plaintiiF's  title,  or  otherwife  to  confefs  and  avoid  it.  Arg* 
quod  fuit  concefliun  per  tot.  Cur.  Yelv.  1 74.  Hill.  7  Jac.  B.  R, 
in  cafe  of  Prieftly  v.  White. 

l\m  When  a  man  jujlijies  all  the  faEly  there  needs  no  traverfe; 
Mo.  864.  pi.  1 192.     HiU..  13  Jac.  Weaver  v.  Ward. 

22.  He  who  pleads  in  the  negative^  Jhall  never  take  a  traverfe; 
tor  he  muft  only  maintain  his  bar}  per  Jones  and  Whillock* 
Palm.  511.  HilL  3  Car.  B.  R.  Farrer  v.  Gate. 

23.  Where  any  thing  pleaded  is  direElly  contrary  to  the  matter 
in  the  declaration^  fuch  plea  is  not  good  without  a  traverfe,  but 
it  is  in  the  ele£^ion  of  the  other  party  to  pafs  by  it,  or  to  demur 
upon  it ;  per  Twifden  J.  who  faid  tliat  this  feemed  to  be  a  rule 
as  to  traverfes.  Sid.  301.  Mich.  18  Car.  2.  B.  R.  in  cafe  of 
Courtney  v.  Phelps. 

24.  North  Ch.  J.  faid,  he  had  always  taken  the  law  to  be,  2  Mod,  £9. 
that  when  you  come  to  the  replicationy  the  omitting  of  a  traverfe  ^^  *7«  * 
^vhere  it  ought  to  he  taken^    was  matter  of  fuhftance ;    for  if  they  s.  C.  ac* 
jhould  not  be  bound  to  traverfe,  they  might  plead  on  ad  infinitum,  cordinfiy. 
And  he  faid  fo  he  had  often  feen  ic  ruled  in*  B.  R.  that  hoc  pa- 

ratus  eft  verificare,  Inftead  of  hoc  petit  quod  inquiratur  per  pa-  [  385  ] 
Criam,   or  de  hoc  ponit  fe  fuper  patriam,   was  matter  of  ful>- 
ftance*     Freem.  Rep.  203.  pL  205.  Mich.  1675.  ^^  ^^^  of  Snow 
Y.  Sir  Wm.  Wifeman.  m        ir 

25.  In  replevin,  the  defendant  mzAt  conufance  as  bailiff  to  Sir  Jikh.  »^wl 
P.  W.  fetting  forth,  that  he  was  feifcd  in  fee  of  the  place  where,  ftM.  in 
&c.  and  lojufifies  the  taking  damage-feafant ;  the  plaintiff*  replies  B*^-  ^•^* 
and  confeffesihefeifm  of  Sir  P.  W.  hut  pleads  that  Sir  G.  JV.  bis  father  ^BrTd^^ 
-WAf  feifedy  &c.  in  fee ^  and  made  a  leafe  to  W,  R*  for  3  lives  of  the  t.  Kcnner- 
place  where,  &c.  that  W.  R.  was  dead,  and  that  IF.  fT.  entered  as  ^"^  '^^^'^ 
occupant y  and  made  a  leafe  to  the  plaintiff.     The  defendant  demur-  nienTwia  *^ 
red,  for  that  the  plaintiff  Jiad  not  traverfed  the  feifin  in  fee  of  Sir  given— 
P.  W.  the  fon.     It  was  held  per  Curiam,  that  either  in  trefpafs  g^^^^'^V 
4>r  in  avowry,  if  a  freehold  is  pleaded  it  muft  be  traverfed,  unlefs  hui.  term"* 
Xhe  party  does  wholly  confer  and  avoid  it  by  ^  defeafible  title,  fbUowjng  it 
only  with  this  difference,  that  if  in  action  of  trefpafs  a  free-  was^**j»<Js«* 
hold  is  pleaded,  the  party  may  traverfe  it  generally,  without  in-  coir*,thit 
dlttcing  his  traverfe  by  a  title  \  but  in  avowry^  the  traverfe  muft  thebarwaa 

'  Ff4  *bc*^^  *"*^ 
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ef  a  tra-  •  be  indiieed  by  feting  forth  a  title  $  et  per  Curiam,  the  waot  ff  a 
the^p?ace*'  travcrfc  is  matter  of  fubftance  in  the  principle  cafe,  becaufe  tbae 
wher«wis  are  2  affirmatives  in  the  pleading,  and  that  will  not  admit  an^  ni* 
parcel  cf  the  ^1  without  a  travetfe  \  therefore  it  is  mi  helped  by  a  general  it* 
Mrccapd»^  ^^^^^^ »  l^^t  '^Superfluous  traverfe  is  only  matter  offirm^  becaufe  it 
BUS  for  doth  the  other  party  no  injury.  3  Salk.  354,  355.  pi*  7.  Mich.  4 
though  it      j^c.  2n  Radbom  v.  Kennadale. 

wasgraQted 

thit  the  reverfion  of  the  locus  in  quo  remained  parcel  of  the  manor  after  the  demife  for  three  n«ei; 
7^(thp  place  itfdf  and  the  freehold  were  fevered  by  the  deonife,  and  by  confequencc  they  wfreantfar^, 
celof  the  manor  tempore  quo,  &c.  therefore  the  plaintiff  ought  to  have  traverfed  that  which  the  JcA^* 
dant  had  affirmed  (▼>»•)  that  the  locua  in  quo  was  parcel  of  the  mainor  of  A«  tempore  quo,  &c.    And ' 
as  to  this  matter  there  is  a  difference  between  replevin  and  trefpafs  $  and  the  Court  held  th»t  the  laH 
in  dominico  of  the  place  where,  &c.  was  not  traverfable }  for  it  u  not  exprvfU^  alleged  in  theconnfaace, 
that  Sir  P.  &c.  was  feifed  in  dominifo  of  ^he  place  wheic*  but  only  by  confequence  as  it  was  paittlel. 
the  manor  of  Alley  j 'of  yhich  he  (Sir  P.  W.)  was  feife^i  in  dominico  ;  therefore  if  be  had  tratoM 
thf  t^fi%  it  muft  hiave  been  of  all  th«  manor.     The  judgment  was  a^rmed. 

a6.  The  default  of  a  necejfary  traverfe  is  fubftance,  and  not  akSt' 
cd  by  a  general  demurrer,  Carth.  166.  Mich.  2  W»  &  M.  B.  R. 
in  cafe  of  Bradburn  v.  Kennerdalc. 


•*(N.f).   (Q^a)     NeceiTary  in  what  Cafe,  wber^  there  is  a 

ConfeJJing  and  AvQiditigk 

J,  "trrHEilE  the  matter  is  confeiTed  and  avoided  it  need  not  be 
^^    traverfed,     3  Salk.  353.  pi.  4.  Pafch.  9  W.  3.  Anon. 
JI«fwhefB  2.  In  annuity  the  Y^W\\\t\S  de^larid  upon prefcrlption ;  the  defendant 

^i  ul'/i^    yiW  that  it  nvas  granted  upon  condition^  which  is  broken  on  the  part  of  the 
fh  it  is  fuf.  plaintiffs   and  no  plea  per  Cur.  without  traverftng  the  annuity  by 
licient  tor      prcfcription  ;  for  annuity  by  prefcripti^^  and  annuity  by  grant  upon- 
\altbat  It'    condiiiony  cannot  be  extended  to  one  and  the  fame  anniiity.  Br.  Confefs 
wi  uf7H      and  Avoid,  pi.  63.  cites  32  H.  6. 4. 

eendition^ 

ice.  w'thont  traTerfing,  &c.  for  it  may  be  Intended Mt  and  the  fame  feoffment ;  note  the  diterfity.    Br* 

Coofefs  and  AtOid,  pi.  63.  cius  31 H.  6.  4. 

jis  in  tref-         j.  Where  the  plaintiff  confejid  as  much  as  tie  defendan$  alleges  emi 
/endlnt  V-    ^^''^^  ^^  "^^^  ^°^  travcrfc.     Br.  Traverfe  per,  &c.  pi.  143.  citci 

t'lfiidforcom'    37H.  6.  34, 
tnon  append' 

dttt  u  hit  houfe  in  J),  and  40  acres  of  land  in  tht  pWe  where,  ftc.  the  ptapitJfffaid  th«t  be  *bad  110  etpaaf^ 
tbtfe,  hut  during  the  time  he  dtoeh  in  the  fatJ  h^ufe,  and  bed.d  net  dtveli  there  at  the  rime  ef  the  trfjf^fs^ 
fihfqueboe  that  he  had  common  th<*re  in  other  manner.  Per  Choke,  where  ^t  plaintiff  eenfrjfn  aft  thst' 
%ohich  the  dcfeidant  haifaid  erd  mere,  he  need  to  traverfe  j  but  per  Piifot  he  ought  to  travcrCs  j  for  be 
does  not  confefs  all  that  the  defendant  has  faid,  for  he  ciaimed  common  there  at  all  times  ,  and  the 
plaintiflT  fald,  that  he  had  n»t  common  there,  but  when  he  dwelt  in  the  houfe  to  which,  Sec  by  which 
he  traverfed  the  comm  m  modo  8c  f  )rma,  dec.     Br.  Confefs  and  Avoid,  pi.  22.  cites  37  H.  6.  36. 

Fcr  in  afljfe  if  the  tenant  plcjJs  fecffment  i.  ft  he  fa:  her  efthe  plaintiff  voitb  '•joarrantj  \  and  xhiefhif' 
tiffjajSf  that  it  Koas  upon  cwditint^  &c.  and  that  hetnteredai  heir  f^r  the  condition  hrcken^  he  need  not  r<k 
tpverfe,  C^c,  for  he  has  conf<'{reU  all  that  the  tenant  fald  and  more,  which y»r^j(f  avcAdt  the  hareffhe 
tenants    Per  Choice.     Br.  Confefs  and  Avoid,  pi.  ii.  cites  37  H.  6.  36.  i>.  P.  ibid.  pi.  38*  cites 

6H.  7.  5.  per  HufTry,  Fairfax,  and  Wood,T-S.  H.  Br.  Traverfe  per,  &c.  pi.  XS7.  cites  6  H.  7.  5.  pet 
Wt>od.  I  Heach*s  M.x    t  i  r.  cap.  ^.  cites  S.  C. 

*  Se  elfewhere,  if  the  one  afltget  dying  JeJttI,  and  the  other  aUeget  devife  ef  him  ipbo  died  Jnpdl  ^^ 
ground  wat  admitced  there  fur  Ijiw*     Br.  Confefs  and  Avoid,  pU  %%•  cictr  37  fi<  6.  36* 

4.  In 
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4»  In  trefpaft  the  defendant  faid  that  R.  H.  wot  fei/ed  in  fee,  Br.Tr«vtrie 
wfe»fftd  2,  WiStf  Enfeoffed  3,  who  tnfeofed  5,  and  one  died,  and  ^f^J^ 
the  i^imeoffedthe  Afendant,  and  gave  colour  to  the  plaintiff^  and  the  s«  C« 
phant^feudf  that  before  R.  H,  any  thing  had^  J,  H.  nvas  felfed  in 
jee^  till  by  tbefaid  R.  H.  diffei/id,  who  occupied  at  will,  Vfhich  R.  H. 
mjesffedthe  2,  nvho  tnfeoffed  the  3,  nvho  infesffed  the  5  and^  others^ 
by  which  they  were  fetfed,  and  (hewed  how  Snc  defendant  came  to. 
the  pofleihon  by  them,  and  he  re«entered»  and  was  feifed  till  the 
defendant   did  the   trefpafs,    and   the   defendant   rejoined   that 
R.  H.  did  not  dificife  J.  H.     And  a  good  plea,  and  need  not  to 
traverfe  that  the  3  did  not  infeoff  the  9,  bat  the  5  only  ;  for  he  con^ 
feffts  all  that  the  defendant  faid  and  more  s  quod  nota.     Br.  Confefil 
and  Avoid,  pi.  43.  cites  3  £.  4.  17. 

5.  Where  one  jufiifies  by  a  leaf e  from  J.  S.  and  the  plaint! ffays^ 
that  the  faid  J.  S.  irfeoffed  him  before,  and  after  the  ferment  entered 
anddijffeifed  him  and  made  the  ieafe,  and  afterwards  re»entered.  This 
is  good  without  traverfe  ;  for  thereby  he  confeifes  and  avoids  the 
le^ie  alleged,  per  Cur.  Cro.  £.  754.  pi.  ly.  Pafch.  42  £liz.  C.  B. 
ip  Covert's  cafe. 

6.  In  replevin  .the  defendant  avowed  for  that  W.  R.  was  feifed  and  for  t  cm. 
fnade  a  leafe  to  him  (the  defendant)  for  one  year,  and  fo  iu(li6ed  the  '*^'!?  **!*  * 
taking,  &c.  damage  fealant.     ihe plainttff  replied,  that  true  it  is,  afuU  m- 
that  W.  R.  was  feifed,'  &c.  but  before  he  made  a  leafe  to  the  defendant  fwerof  the 
be  made  another  to  the  plaintiff,  which  is  ft  ill  in  being,  and  not  de-  i"**^*'*'^ 
termined  \  this  is  fufficient  without  a  traverfe,  becaufe  the  title  of  fo  there 
the<lefendant  is  confefled  and  avoided.     3  Salk.  353.  pi.  4.  Pafch«  ocedto* 

of  the  thing.    L.  P.  R.  tic.  Travcrle^  cites  Paich.  14  Car.  B.  &• 

(R.  a)     Good  or  not.     Where  there  is  a  ConfeJJing  ^^^ 

and  Avoiding. 

tf    TT/^HERJS  the  plea  is  fully  confeffed  and  avoided^  and  then  a  tra^  For  by  that 
'^    verfe  moreover  is  taken  j    this  traverfe  vitiates  the  whole  ^^^[^ 
plea.     Ld.  Raym.  Rep.  238.  Trin.  9  W.  3.  in  cafe  of  Lambert  v.  whatheha4 
*Cook,  cites  Brook,  Confefs  and  Avoid,  6^.  33  H.  6.  28.  before coo- 

2.  In  ejeElment  the  deftudTLUt pleaded  in  bar  that  the  dean^  i^c.  of  ^^^f'J^ 
Windfor  ^oere  feifed,  and  made  a  leafe  for  years  to  W.  R.  who  afftgned 
xlto  the  defendant,  who  was  pojfejfed  till  the  leffor  of  the  plaintiff  ouflei 
him  and  diffeifedthe  dean,  <S''c.  ^w^  being  fo  feifed  made  a  leafe  to  the 
plaintiff,  upon  whom  the  defendant  reentered  s  the  plaintiff  r<^//></, 
and  confeffed  thefeifin  of  the  dean,  l^c.  and  made  title  to  the  term  by 
the  ajjignment  made  ly  the  Icffee  to  his  own  l^or  before  the  afftgnment 
made  to  the  defendant,  and  traverfed  the  diffeiftn.  The  Court  held  fS'?] 
clearly  that  the  traverfe  was  ill,  becaufe  the  plaintiff  had  confeffed 
and  avoided,  and  alfo  traverfed,  virhereas  he  ihould  have  left  the 
matter  upon  the  affignment  of  the  term  without  any  traverfe, 
fo  as  the  defendant  might  have  traverfed  the  aflignment  in  his  rcr 
joinder,  which  is  the  only  material  point  in  variance  ;  for  if  the 
nrft  aOignmcnt  was  made  to  the  defendant  it  was  a  diffeifin.  but 

if 
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if  to  the  lefibr  of  the  plaintiflF  it  was  no  difTeifin.  So  that  the  pcMnt 
was  upon  the  priority  of  the  aflignment,  and  ought  to  be  in  iffue. 
Mo.  557.  p].  757^  Trin.  4o£liz.  TownTendv.  Kingfinill. 
Browiil.x44-  3.  In  ejeSment  upon  a  leafe  made  by  £.  J,  the  defendant  pleaded 
^'  J;  Y'  that  before  the /aid  £*  had  any  ihitig  one  M.  J.  ivas  feifed  in  fee  and 
and  adds^ '  ^^^  *JP^  H'  ^^  'whom  the  lands  defcended  after  his  death,  and  that 
that  if  the  the  f aid  E*  entered^  and  was  feifed  by  abatement^  and  died;  the  plain* 
t!^t  ^  ^^  r^//W,  andconfejfed  thefeifn  of  M.  and  that  he  devifed  the  lands 
I)«ve  fviJy  ^0  E.  in  fety  and  fo  claimed  under  the  devife^  and  traverfed  that  fie 
nfweredtlM  was  fifed  by  abatement  modo  ^  forma.  Arid  upon  demurrer  it  was 
fte^ht^tti  *^j**^ped  for  the  defendant  5  for  the  plaintiff*  need  not  both  to 
have  taken  confefs  and  avoid  and  alfo  to  traverfe  the  abatement;  for  the 
hia  traverfe  plaintiff  made  title  under  E.  the  devifec  of  M.  and  fo  her  entry 
Umt^mt%  ^^8^'  ^"^  "^^  ^y  abatement,  and  fo  the  traverfe  over  makes  the  re^ 
the  defend-  plication  vitious  s  for  no  traverfe  fhould  be  taken  but  where  the 
ant  kad  thing  travcrfed  is  ifTuable  \  and  the  devife  here  is  only  the  tide 
Lainii  Wm,  iffhablc.  Befides  the  traverfe  was  not  good  as  to  the  manner  of 
via.  ab^ue  ^  9  for  he  (bould  not  have  traverfed  abfque  hoc  that  £•  was  feifed 
kKthatihe  by  abatement.  But  it  fhould  have  been  abfque  hoc  that  flic  di4 
and  was^*      abate,  &c.     Cro.  J.  221-  pi.  3,  7  Jac.  B.  R.  Bedell  v.  Lull. 

leiicd  by  abatemeot^  ^uod  oota«— *S.  C.  Yelv.  151.  Kcordiogly*  » 

4.  In  trefpafs  for  trefpafs  done  in  an  acre  parcel  of  the  manor  of 
D.  the  defendant  pleaded  that  R.  was  feifed  of  tlie  manor  and  tie 
acre  efcheated  to  him,  nvho  conveyed  the  manor  if  which  the  acre  is 
parcel^  after  the  efcheat  by  mefne  conveyance  to  A*  in  fee^  and 
that  A.  12  EU%.  infeoffed  B.  of  the /aid 'manor  of  which  the  faid  acre 
is  parcel,  and  fo  juftified  by  conveyance  from  B.  to  the  defend- 
ant; file  plaintiff  replied  that  10  Eliz,  R*  infeoffed  C,  of  the  faid 
acre,  abfque  hoc  that  he  infeoffed  ,B»  of  the  faid  manor  of  which  the 
faid  acre  is  parcel.  The  defendant  demurred  generally*  It  was 
argued  that  the  traverfe  was  good,  and  alleged  38  H.  6.  49.  the 
fame  traverfe,  and  that  here  when  the  defendant  had  pleaded  that 
the  acre  had  efcheated  and  alleged'a  feoffment  (^  the  acre,  the 
plain  tiff  may  traverfe  that  which  is  xK>t  cxprefsly  alleged,  and  cited 
34  H.  6.  15.  B«t'  Hobart  Ch.  J.  faid  that  the  traverfe  is  not 
good  i  for  by  the  feofimeut  made  1 2  Eliz.  he  had  confefled  and 
avoided  the  feoffment  made  the  10  Eliz.  and  fo  th^e  needed  no  tra- 
verfe. Adjornatur.  Het*  379  38*  Mich.  20  Jac  C.B.  Johnfbn 
V.  Norway. 
J©.  66.  J.  Debt  upon  bond  dated  ^o  Novemh.  20  jfac.  to  perform  an  avfarJ^ 

IccordhiKly.  fi  ^  '^  *^  ^^^  before  the  fir/l  day  of  June ;  the  defendant  by  his 
plea  con/e/fed  the  bond  dated  30  Novemb.  but  /aid  it  was  primo  ieli^ 
beraf  28  Aprilis  21  Jac,  after  which  day,  and  before  the  if  day  of 
June  following^  there  was  no  award  made,  abfque  hoc  quod  cognovit 
/e  tetieri  modo  \S  forma,  &c.  It  was  held  that  the  traverfe  was 
repugnant ;  for  he  had  confefTed  the  bond,  but  denied  it  by  the 
traverfe  •,  for  by  Doderidge  J.  the  traverfe  abfque  hoc  goes  to  the 
deed  itfelf.  Lat.  59.  61.  Pafch.  i  Car*  The  Biihop  of  Norwich 
V.  Cornwallis* 

'3 


ifccaMH.  3^ 


(S.  a)    Good  or  not.     Wbert  the  Party  may  wegt  ««(S)ii.s. 

bis  Law. 


I.  ^^HERE  a  nan  mf  wage  his  law,  there  he  canmH  «r«*  ^*^^ 
^^    verfi  the  eat^e  jf  the  dett  nor  the  ^antraS.    Br.  Traycrfe  ^^  ^ 
pert  &G.  pL  64.  cites  8  H.  6.  5.  s.p.  k«i«w 

39*  pi.  4.  cites  13  H.  7« 


2.  ^mdlrj/iSpoa^lir^ii^tfiuff  ilmd&vfO^  be  {hafl  not  BnDeiti; 

fay  that  he  did  not  buy  nor  did  not  borrow,  but  fliall  plead  that  ^^|*  ^ 
he  owes  him  nothing  or  wage*  his  law.  Br«  TraTerfe  per,  &c.  •s.pl  i 
pL  64.  dtes  8  H.  6.  5.  canfchc« 


Imt.    Kcihr.  39.  pL  4.  Tria*  13  H.  7* 

f  la  debt  ^ainft  tn  iVbocW 261  Mdl  «out«d  t9iM  the  fniutgor  hwrtmU  the  mmty  i  him>  wSiaS 
«M#  M  f^  «/^  tf  the  httje,  that  it  to  fay,  m  nfsrstkmt,  tec.  per  Choke,  it  is  fafficicot  to  Aew  fans- 
jaUy  how  it'  cme  to  the  o(e  of  the  hinio.  aod  aot  how  it  was  laid  oot  {  and  the  diftndsnt  Jmii  thm 
hekidw&i  kwrrwm^  aod  a  good  iflue  aocwiihftudim  that  by  teat  he  map  M^  his  Jaw.  Br*  Tiavafr 
ftr,  J^c  pL  S45.  cites  13  £•  4,  4. 

3.  &  in  deht  nppn  arbttrement,  the  defendant  ihall  not  plead  s.P.  Br. 
m  fiuh  fuhmijjien  ;  for  he  may  wage  his  bw,  and  there  he  cannot  2m^£^41 
traverfe  the  caufe  of  the  dett,  nor  cantraS.    Br.  Traverfe  per,  &c.  19.  Per  toe 
pi.  64.  dtes  8  H.  6.  c.  ^-  ««f« 

*       ^  '        ^  Brian.—— 


3ot  Br.  Tnverie  per,  Ac  pi.  ^4$.  dtai  t3E.4.  4.  k  was  fiad  that  in  debt  opon  ai^kiameat,  heaap 
traverfe  the  arbititi&ciit,  or  waga  hit  law.  ■  S.  P.  Br.  Ibid.  pi.  a64.  cites  ai  £.  4.  S5*  <hat  ha 
majr  fay  no  foch  arbitrement,  and  yet  he  maj  ^vaipe  hit  law.  Bnx>ke  Ciys  qusrt  inde.— S.  P.  Be* 
caufe  tfaia  arbttrefloent  lies  in  mtie^  rfm  ytferjoa,  and  ib  die  faiy  V^^^  "^^J  ^^  cosnCince  of  it,  apA 
dot  thitcaiife  the  pka  hat  been  held  (ood.    Kckw.  39.  pi.  4.  Trio.  13H.  7*  ' 


4.  Contrm  in  debt  t^«/f  m  %  leafe  fir  yeart^  or  upon  $  arrears  tf  I?'5*<^'^ 
account  before  auditors^  there  he  cannot  wage  his  law;  therefore  ^^^^^ 
there  non  dimifit,  &c.  or  nul  tiel  account  is  a  good  plea.  Br.  aas.  cim  s 
Traverfe  per,  &c.  pL  64.  cites  8  H.  6.  c.  ?•♦•  3««^ 

^     '  r       "T-  J  hemaytia- 

^peric  the  Jeafe. §  Br.  Traverie  per.  Ire.  pi.  264.  cStes  itE.  4.  55.  that  he  nay  (ay  'anitkl 

•ccDunCf  and  yet  may  w^e  bit  law.    Bmok  (ays,  fu^rt  inde. 

5.  In  detinue  (f  charters^  the  defendant  may  traverfe  the  bailment^  S*P*  Br. 
becaufe  he  cannot  wage  his  law.    Br.  Traverfe  per,,&c.  pi.  228.  ^^^^^ 
cites  8  £•  4*  3.  264.  dmai 

B.4-  55— 
But  m  detinoe  of  a  cheft  fealed  with  charters,  the  iefenism  faU  that  k  is  m  hM  fealtd  with  charters 
nfihich  the  friar  ^iSecffir  of  the  plaimt'^  d^l't^end  to  thedefeuJant^  inpledgtfir  loox.  herrtnedy  which  ha 
iaci  tore^dettver  when  the  lOOs  pati  he  faia,  ah/fue  hoc  that  he  detaimd  Juch  ch^  tf  charters  \  and  a 

?»od  plea,  and  yet  he  m>ght  have  waged  nit  bw,  becauie  he  JSJ  nor  caaat  •f^  charters  fpeaaU    Biw 
nverie  per,  4rc.  pi.  17a.  cites  ai  E.  4.  7. 

6.  But  ^here  he  may  wage  his  lawj  there  he  (hall  not  traverfe  As  in  de- 
the  bailment ;  by  all  the  Juftices.    Br.  Traverfe  per,  &c.  pi.  228.  ^^y^^.f^ 

cites  8  £•  4.    3*  herfe  tp  rt^ 

hatl  vfhewf 


Sec  the  defendant  faU  thai  he  hailed  tahim  t9  haii  f  ajfranger,  which  he  has  Aw,  ahl^Qe  hoc  that  k 
was  haiiedi9  h'm  torfhai/^^wt^  drc.     And  per  rot.  Cur.  it  is  no  plea,  becaufe  he  may  wage  hit  law, 

aod  fe  ibaU  pot  tiaierfe  the  bailaicaS.     Br,  Tiaveife  per,  Seo.    pi.  164.  citet  ai  E.  4.  55* 

So 
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So  m  dedftoeof  fpodtf  nni  <ountU  of  haihuntf  the  JefewJam  Jaid  thst  thtjam  iay,  ftc  jm/  jr^fi* 
fSfr  /MM  tb*  plaint'^  gave  to  the  defendant  the  fame  goodly  abfqoe  hoc  tbdt  be  haifed  rhem  H  the  dtftn^ 
dant  frouif  Sec*  And  per  toe.  Cur.  except  Brian,  it  it  oo  plea  ;  Ar  it  is.  only  argiunent  |  and  aiSt 
wjKn  th«  defEndaot  maf  wage  hit  Jaw,  ashere,  he  ifaaUaot  it  Mftedlo  taniuit  tfi^inefite  *cn^ 
yfeftnce,  aad  in  dett  upon  buying  of  a  horfcy  that  he  did  pot  buj  is  no  pies  }  ibe  it  is  o&lj  nihil  4ebeC  ' 
vyumcntadTdj.    Br.  Traverfe  per,  &c.  pi.  ^75.  cites  »t£«  4.  .»9* 

teCD-  b).  (T,  a)  Good  or  neccflary.  Where  the  Writ  or  Count 

IS  of  more  or  lejfs  than  it  ought  to  be. 

!•  T  tFON  the  enterpleading  in  detinue  of  goods,  the  we  fmd 

^^    that  they  were  delivered  upon  condition  to  fiand  to  the  arUtre^ 

ment  of  IV.  P.  who  awarded  that  ie  Jhould  dofuch  an  aBy  which  U 

bar  done^  and  that  the  other  infeoffed  him^  which  he  has  not  done,  and 

frayed  livery  ;  and  the  other /aid  that  he  awarded  thi/,  and  that  the 

other  Jhould  be  bound  to  him  in  ipo/.  which  he  has  not  done^  ahfquehoc 

that  he  awarded  as  above.     Per  Afco«gh,  where  a  man  alleges  an 

4  5.  P.  Per    award  where  the  award  was  f  of  thiff  and  more,  there  the  other 

vSiiiby;  ao(}   fikall  fay  that  he  awarded,  this  and  fuch  another  thing,  abfqae  hoe 

the  beil  opi-  that  he  awarded  this  only.     And  per  Newton,  where  a  man  pleads 

tijon    Br.     award  of  3  things ^  and  that  the  defendant  has  done  2  of  them,  and 

teTMc.  pi.  "^^  ^'  3^>  iffhere  in  faEf  the  award  luas  but  of  2  things^  there  the 

33^  fires  35  Other  mTiyfay  that  he  awarded  the  2  things  which  he  has  perfinrn^ 

**•  ^»  3**     abfyue  hoc  that  he  awarded  the  third  ;  ami  there  it  is  fufficient  for 

the  other  to  maintain  that  he  awarded  the  third  thing.    Br.  Trai- 

Terfe  per,  &c«  pi.  68.  cites  19  H.  6.  3.  19. 

2.  Detinue  of  two  bonds,  the  garnijhee  pleaded  ariitrement 
made  between  the,  plaintiff  and  him,  that  the  plaintiff  Jhould  mahf 
partition  of  the  tnanor  of  B,- and  of  100  acres  of  land  in  C  and  pay  to 
the  garnijhee  I  o/.  and  faid  that  the  plaintiff-  had  not  made  the  par- 

?teiMufinn  ^^'^**  ^^^  P*'^  *^^  '  ®^-  ^^^  plaintiff  faid  thqt  they  awarded  as  above^ 
all  the  cdi-  andalfo  that  the  garni/bee  Jhould  deliver  to  him  a  deed  of  annuity^  &<Ji 
tiftB',  but  it  abfque  hoc  that  they  awarded  as  above  only.  And  per  Pafton,  the 
iho'uiVbe      X^f^h  Cannot  make  iffuc.     'Br. Traverfe  per,  &c,   pi.  88.  cites 

3.  By  which  the  plaintiff  faid  that  the  award  was^  that  he /bould 
niake  partition  of  the  manor  by  iff  elf  and  of  the  land  by  itfelf  abfque 
hoc  that  thqy  awarded  that  the  partition  (hould  be  made  of  the 
manor  and  land  altogether  prout,  &c.  and  fo  ad  patriam ;  and  ft 
was  faid  that  there  19.  the  {only)  was  not  fuffered  to  make  \S\xt 
alfo  ;  quod  mi  tor  \  therefore  fee.  Br.  Traverfe  per,  &c.  pi  88. 
cites  21  U.  6.  18, 19. 

4.  In  debt  of  4/.  the  plaintiff  counted  of  a  leafe  of  20  acres  of 
land^  rendering  4/.  per  amu  and  the  defendant  faid  that  he  leafed  the 

. ;    20  acres y  and  1 2  other  acres  for  the  fame  tcrm^  rendering  the  4/.  per 

atiUm    Judgment  of  the  count ;  and  the  beft  opinion  was  that  he 

ought  to  traverfe,  abfque  hoc  that  he  leafedthe  20  arr^j cfr/^* prout,  &(V 

Br.  Traverfe  per,  &c.  pi.  381.  cites, 3 2  H.  6.  3.  , 

S.  C.  cited        j^,  I^^it  t,pQn  a  ig^j]»  qJ  ^  acres  of  land  for  4/.  rent^  the  defendant 

tli  tfjcf  in  *^C'^^"<JcdyW^w^;ir  rfthe  county  becaufe  the  plain fff  leafed  the  acres^ 
the  cafe  of     oitd  a  reSlory^  and  los.  rcnt^  and  vtexu  offrank-plfd^eyforthefap^ 

>rs 


,  ) 

j|Kf»,  and  JiJ  not  iravtrfe  abfque  hoc  {hat  heteafet  ihi  Idhdlmly  fif  KcicrTox 
this  rent.    And  the  bcft  opinion  was,  that  he  ought  to  travcrfe  j  ^V*  Mklu 
for  the  leaTe  of  the  4  acres  is  not  a  leaft  of  the  reGtoTj  and  refidue.  ^s^^  z^ 
Bn  Trarerfe  per,  &c-  pi.  33.  cites  35  H,  6,  38.  Eii*.  c,  B. 

'  and  the 

CooT^  clour  of  opinioiiy  that  for  want  of  fuch  tnverlSi  the  pka  is  not  ffxdm 

6*  But  in  debt  upon  a  Icafc,  it  is  a  good  plea  to  the  writ,  with'-  •[  390  3 
out  trav^riing  that  the  plaintijf  and  another  leafed  who  is  alive ^  or  S$in  debt  fir 
that  th^  leafe  was  made  to  the  defendant,  and  another  who  is  alive  \  '^^*J?' 
for  there  *  every  one  leafes  the  entire,  and  the  entire  is  leafed  to  mrniuiftd^ 
every  one.    Br.  Ttaverfc  per,  &c.  pi.  33.  cites  35  H.  6.  38.  &c,  theA* 

jtndtMt  to  ^ 
^cres  fud  that  m  Itffkpatf  and  f  tb§  lo  acres  that  he  Itajed  to  him  end  bi^fime  who  »  edwe  mot  mmodp 
judgmenc  of  the  wHt  }  and  hy  the  opinion  of  the  Court  htjbaii/aj  that  he  leafed  the  iQ  acits>  aifgut 
hoo  that  he  Itajtd  the  14  atretfprout^  Sec    Bi*  Tnverfe  per,  &c.  pL  249.  cites  17  E.  4.  7. 

7.  So  of  felling  a  horfe  ty  2,  or  to  2,  and  the  a£iion  is  brought  by 
one,  or  againft  one.  Note  the  diverfity.  Br.  Traverfe  per,  &c« 
pi.  33.  cites  35  H.  6.  38. 

'    8.  Avovnry  by  tenure  of  2  acres  by  12/.     The  plaintiiF  faid  he  Br.Afvwty^ 
held  thofi  2,  and  2  others  by  1  o/.  abfque  hoc  that  he  held  the  2  by  1 2/.  P^*  j^7' «— 
Per  Keble,  this  is  pregnant,  but  may  take  the  quantity  of  the  fer-  Br.  Douhic* 
vices  by  proteftation,  and  traverfe  the  tenure  of  the  2  acres  only  \  pL  93.  cites 
but  if  nc  wjll  fpeak  to  the  quantity  of  the  fervices,  heihall  traverfe  g,-^"]^ 
the  feijtn  :  &  adjomatur.    Br.  Traverfe  per,  &c.  j^.  310.  cites  that  the 

%  H.  7.  5.  plaintiff 

could  not 
plead  otHemvire  \  for  there  is  no  reaibn  that  for  the  falfe  avowry  the  plaintiff  fhould  be  at  any  mifchiel^ 
but  he  ought  to  have  an  anfwer  t3  h  then,  and  then  »f  he  was  nerer  idfed  of  more  than  rot.  and  he  eH^ 
Uges  X2S.  he  cannot  traverfe  the  tenuie,-  abfque  hoc  that  he  holds  by  I2S.  and  as  to  the  as.  refadtieis 
unques  ieific,  bccaufie  then  he  ought  to  tgree  with  him  in  the  quantity  of  the  laod^  which  here  he  daes 
not  \  but  Keble  contra,  as  heit,  Mich.  S  H.  7.  5.   pi.  z  • 

p.  If  White^acre  and  Blach^cre  be  adjoining,  and  are  holden  the 
hne  ofy*  S.  and  the  other  of  J.  D.  and  ^.  S.  dt/lrains  and  avows  for 
both  acres, .  he  may  well  traverfe  the  tenure  ;  per  Periam  J. 
Godb.  24.  in  cafe  of  Throgmorton  v.  Terringham, 


(U*  a)    Not  good,  by  its  not  anjwering  the  Toint  ofste^idy 

the  Writ  J  or  being  only  to  Part*  *"  *  ** 

I*   f  N  account  againft  guardian  in  focage,  it  is  no  plea  that  the 

*    ancejlor  held  of  him  in  chivalry,  by  which  he  feifed  the  ward, 

unlefs  he  traverfes  abfque  hoc  that  he  held  tf  him  infocage^  prout,  &c. 

quod  nota  \  for  he  fliall  anfwer  the  point  of  the  writ.    Br.  Tnu* 

verfe  per,  &p.  pi.  373.  (bis)  cites  10  H.  6.  7. 

2.  ti  cafe  for  flopping  3  lights  totaliter,  the  defcndznt  jufiifed 

the  popping  2  lights  and  part  of  the  3d,  and  traverfed  that  he  fhp^ 

ped  the  3  lights  alitcr,  vel  alio  modo.      Williams  J.  (aid  this  was 

no  anfwer  to  the  declaration^  but  fhould  have  faid  guilty  or  liot 

f^uiltyi  as  to  the  re{idue>  and  not  have  traverfed  at- all,  and  the 

.9ibfqut^.hoc'gQj^.to  the  2  lights  a&d  as  to  the  jd  it  is.no  anfwer  ; 
\  ...  ^^^ 


39^  ^tt^BfSf. 

stiitliefMpeatheCbartgsvejitdgmemforthepIabt^^    aBuUb. 
11^9  1 17.  Pafch.  9  Jac*  N^wall  t.  Barnard. 

3.  If  a  traverfe  is  M  narrow  and  fliort  of  the  mattter  traverCK 
blej  this  is  fubfiance.  Carth.  i66«  Mich,  a  W«  and  M«  in  B,  IL^ 
in  caie  of  Bradbum  v.  Kennerdale. 

« 
I 

(W.  a)     Of  an  immaterial  Travef/i. 

S. p.  IWt    I.  xrr HERE  the pUa^  or  matter  oftbepUa^  ii not fifficient^  there 

m^^mIc!  ^^  ^*"*  ^^^  ^*^  '^^  ^^  *^'  /itf«fi  the  fans  ceo  or  Irii- 

*  virfihegood.    Bn Traverfe  per,  &c.  pi.  132.  cites  9 £•  4.  40. 
C  391"  J        ^*    '"  trefpafs  the  defendant  faid^  that  J.  Long^  and  Alice  th 
feme^  nuerefeifed  in  fee  jointly^  and  J.  furvived  Alice^  and  died  hjpro* 
tiftation  fnfed^  and  conveyed  to  the  defendant  a/  heir  by  defcent^  and 

Sire  cohur.  And  the  plcdntiff  fcni^  that  hefori  the  feud  J.  any  thing 
df  thefaid  Alice  wasfeifed  in  fee,  and  took  J.  to  iaron,  by  vAich  he 
waefeifed  in  right  of  thefaid  A.  and  afier  they  granted  the  faid  tent* 
ment  to  't%vo  byfine^  nvho  re^nfeoffed  the  feud  J.  and  A.  and  to  the  heirr 
of  thefaid  A.  and  the  plaintiff  conveyed  to  him  as  heir  of  A.  Abfqae 
nocj  that  thefaid  J.  vkufeifed  in  fee  g  and  fo  to  iflue»  va^  found  for 
theplaifUiff.  Per  Briani  the  traverfe  is  void  \  for  if  J.  was  feifed 
in  fee  or  not^  yet  by  the  finej  which  is  confefled  by  i^th,  his  in** 
tercft  in  fee  was  determined^  fo  he  ought  to  have  traverfedy  that  7* 
vaas  not  feifed  in  fee  after  the  fne  :  quodPrifot  concei&t^  that  die 
traverfe  is  void  for  the  caufe  afprefaid  ;  but  Catefty  contra.  Br*. 
Traverfe  per,  &c.  pL'  271.  cites  21  £.  4.  83. 

3*  In  replevin  the  defendant  avovfed  the  tating  damage  feafant^ 
The  plaintiiF  replied^  that  J.  S.  made  a  ieafe  to  him^  by  which  he 
entered,  and  put  in  his  cattle.  The  defendant  rejoined,  that  be^ 
fore  the  Ieafe  made  to  'the  plaintiffs  J.  5.  made  a  feoffment  to  kirn. 
The  plaintiff  maintained  the  feafe,  abjque  hoc  that  j,  Z^feiftusfeoffa- 
vit.  It  was  held,  per  tot.  Cur.  that  the  word  feifitus  is  idle,  and 
ought  to  have  been  left  out ;  for  a  man  cannot  make  fec^ment, 
unlefs  he  is  feifed.  Godb.  iii.  pi.  132.  Mich.  2S  and  29  Eliz. 
Hales  V.  Home. 

4*  In  replevin,  &c.  the  defendant  avowed^  &c.  and  the  plaintilF 
replied  in  bar,  that  the  prior  and  convent  of  N.  were  feifed  in  fee,  and 
fo  conveyed  a  title  to  himfelfby  a  Ieafe,  &c.  The  plaintiff  [defendant] 
rejwied,  aifque  hoc  that  the  prior  and  convent  were  feifed  in  their 
iemifne  as  of  fee,  &c.  Upon  a  demurrer  the  judges  agreed,  that 
this  trkverfe  was  good,  notwitliftanding  it  was  laid  a  thing  iBh- 
poifible,  (viz.)  that  the  prior  and  convent  can  be  fctfed  of  land, 
whereas  the  monks  are  dead  perfons  in  law,  and  therefore  can  have 
DO  feifin,  but  the  prior  alone  \  the  monks  being  in  conGderation 
law  of  as  dead  perfons,  and  therefore  it  fliall  be  taken  as  if  it 
had  been  pleaded,  that  the  prior  was  feifed,  without  mentiontng 
the*  convent ;  fo  that  the  traverfe  is  good,  and  the  word  convent 
furplufage.     And.  268.  pi.  276.  Trin.  32  Elia.  Eden  v.  Downing^ 

5.  In  debt  upon  an  oUigation,  where  the  conStion  was,  iiai 
one  LeafhoM  be  bis  true  pn/itter,  ^(^  ^^f^  moodbfor  lis  diet, 

and 
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0t4Aefiis  iu$  U  A0  plaintiff  ^  nafim  tfUs  office  i  the  itefcndant 
^tds  the^fiaMe  tf  23  H.  8.  and  that  tnia  obligation  was  made  for 
theeafe  and  favour  of  the  prifoner  by  colour  of  his  office*  And 
the  piaintiff  replied,  that  the  Fleet  is  m  ancient  prtfon^  and  that  time 
cut^miftdp  &c*  tiey  ufedto  taie/uch  Migations,  ahfque  hoc  that  this 
^U^ation  was  made  for  the  eefe  and  fov$ury  contrary  to  the  Jiatuie  $ 
upon  which  the  defendant  demurred  generally.  But  Athowe 
prayed  judgment,  for  that  the  traverfe  waives  tne  matter  before, 
which  was  but  an  inducement.  And  in  23  H.  6«  there  is  an  ex» 
ccption  of  the  warden  of  the  Fleet,  and  the  warden  of  the  palace 
cf  Weftniiniler,  that  they  might  take  fuch  obligations  which  thejr 
ufed  \  to  which  the  Court  agreed*  And  for  that  the  traverfe  over 
defiroys  the  bar,  the  defendant  ought  to  have  joined  in  that ;  upon  which 
judgment  was  given  for  the  plaintiff,  if,  &c.  Hct.  146.  Midu 
5  Car.  C  B.  Harris  v.  Lea. 

6*  IVheve  a  traverfe  is  immaterial,  unless  there  be  a  fpecial  de» 
murrer  to  it  mth  the  caufes  fbenvn^  it  ihall  not  vitiate  the  plead* 
lugs ;  but  it  is  naught  upon  a  fpecial  demurrer,  a  L.  P.  R.  588* 
tit.  Traverfe,  cites  Mich.  6  W.  and  M. 

7.  Replevin.    Thedefendant  avowed  damage  fecfant  in  his  free'-  •  f  352  3 
hold^    The  plaintiff  in  bar  replied^  that  B.  was  rite  ^  legitime  fuch  ^  Salk.  701. 
a  dajfeifed  in  fee  of  the  manor  of  IV*  whereof  the  place  isj  and  time  3]  p  J^ 
out  of  mind  has  been  parcel^  and  lays  a  cuflonifor  the  copyJjolders  to  not  appear. 
have  common  in  the  place  where  ;  and  thenfets  out  a  grant  of  a  copy^  —3  Salk. 
hold  tenement,  &c.  */o  himfelffrom  B.  &c.    The  defendant  rejoined  |?c.'l«?* 
that  the  cattle  were  damage  feafant  in  his  freehold,  abfyue  hoc  that  cordinglyi 
jB.  at  the  day  in  the  bar  mentioned  was  rite  £5^  legitime  feifed  in  ^y  **^«* 

fee  of  the  manor^  and  granted  the  copyhold  eftate  to  the  plaintiff,  [heMnik 
&c    The  plaintiff  demurred.    Exception  was  taken  fiift,  that  expreisiy 
the  defendant  ought  not  to  have  traverfed  the  rite  is^  legitime ;  «no«|«wi» 
nor,  2dly,  the  day  of  the  feifin,  becaufe  if  the  lord  were  a  difpofer  ^j^^  JJ^aw 
[difleifor]  the  grant  would  be  good  ;  and  the  time  of  the  feifin  is  ofgnnang 
not  material,  if  it  were  before  the  grant.     Judgment  was  given  '««»otaia. 
for  the  plaintiff.   2  Ld.  Raym.  Rep.  902*  Trin.  2  Ann.  Ueliiot  v«  gnntatoM 

Selby.  day  is  a 

8.  Declaration  in  ^fTpA/%/V«,  that  defendants  in  error  ivere  eleBed  V**^^^t 
common^council^meny  that  the  plaintiffs  (defendants  in  error)   in- 
tending  to  draw  .their  eledion  into  queflion,  'exhibited  a  peti* 

tion  to  the  common-council*men  with  deftgn  to  remove  them  ; 
whereas  the  faid  common-council  have  no  power  to  examine  con- 
caning  fuch  elections ;  for  that  time  out  of  mind  fuch  e/effion 
belonged  to  the  court  of  mayor  and  aldermen.  Defendants  by  their 
plea  affirm,  that  the  eowmon^council^  time  out  of  mind  have  had^  and 
ought  to  have^  jurifdiilion  to  examine  into  fuch  electa fu  ;  and  aver^ 
that  the  court  of  mayor  and  aldermen  hove  not  fuch  jurifdiBion.  Plain- 
ti&  reply  i  that  the  common-council  have  not  fuch jurifdi£lion*  Defen- 
dants demur.  The  traverfe  is  immaterial,  and  the  iffue  ought  to 
have  been  joined  upon  the  jurifdi£iion  of  the  common-council  i 
for  though  the  mayor  and  aldermen  fhould  have  no  jurifdidtion,  it 
d^es  not  foll6w,^  that  the  common-council  have.  MS,  Tab.  1 7 1 8. 
Sekon  and  Bridger  v.  Jeffes* 

9.  Where 


9*  Where  in  ttefpafs  there  is  a  good  jtifiification^  a  trareffe  of  dil 
time  when  the  trefpafs  was  done,  would  be  wh<5lly  immatextsi* 
S  Mod.  31.  Hill.  7  Geo.  1721.  Carrell  ▼•  Manly* 

« 

(X.  a)     How.    General  or  Special.    And  where-  it 
amounts  only  to  the  General  IJfne. 

t»  "fTT  HERE  the  icfendzntjtffitfi^f  to  tale  a  vagrant  fir  fitp' 
'^^  picion,  Ac  f\2L\miff  may /ay^  thzt  dt*jM  tort  done/he  a^ftif 
tali  caufaj  but  (hall  not  fay  de  fon  tort  deniefne,  abfque  hoe  that  he 
Huas  a  vagrant ;  for  hefiali  not  traverfe  the  fpecial  matter^  but  where 
it  if  matter  of  record^  or  of  turiting^  and  not  where  it  is  matter  infitS. 
Br.  De  fon  Tort  demefne,  pi.  20.  cites  2  E.  4.  9* 

2.  Where  the  matter  in  the  declaration  and  in  the  replication  it  of 
ene  and  the  fame  nature,  the  defendant  fball  take  the  general  traverfe  / 
per  Choke.     Br.  Trefpafs,  pL  359.  cites  21  E.  4.  75,  ^6. 
An^  atf  3.  Trefpafs  for  entering  his  clifcy  and  fpoiling  his  grafs^  &c,  and 

**!  P^*  °J  taking  and  driving  his  beafts  to  places  unknown.  The  defendant 
%mii  the  pleaded,  that  the  place  where.  Sec.  is  a  ivefle,  parcel  of  his  manor^ 
beafts,  the  and  the  plaintiff's  beafts  were  there  mixed  with  the  beafts  offlrangers^ 
^i^J^''  wA^  had  no  right  there  /  and  becaufe  he  co^ild  notfeparate  the  onefhm 
urnmon  \  the  Other  j  he  drove  them  all  together  to  a  pound  in  the  wqfte  to  part  them^ 
mid  faid,  gnJ  then  drove  the  fhranger^ s  beafts  out  of  the  wafle^  etnd  left  the  plain-^ 
aii^^rer  'sT'  ^^  '^*  '^^  plaintiff  replied  ;  and  as  to  the  plea  of -entering  into 
tbidifind-  his  clofe  demurred^  becaufe  it  ^  amounted  only  to  the  general  ijhe.  But 
mitp9undtd  it  was  refolved,  diat  the  bar  being  intire,  though  fuch  plea  be  on- 
mauMbim  if  ^^  general  iffue,  as  being  his  own  a£k,  yet  hcingjoined  with  the 
todtllwt  fpeeial  matttr  of  juftification  in  one  intire  plea ^  it  is  good.  3  InCT. 
tkemtob'm^    40,  41.   Hill.  33  Car.  2.  C.  B.  Thomas  v.  Nicols. 

nobicb  tbt       ^    '  . 

idefendmnt  rtfuftdy  ftc  The  defendant  rejoined,  and  mainta'wed  his  bar,  aifyue  boc  tbat  dig  &  Iwt,  $!* 
ie^d  if  tbt  flmntiff,  be  required  tbe  defendant  to  deiiver  tbem.  Upon  a  demurrer  *thc  rejoiodcr  vat 
adjudged  ill ;  bed Jes  it  is  multifarious,  and  he  fliould  have  traverfed  ooe  fingle  point,  and  not  al^  tsge- 
thier.     3  Lev.  40.    Thomas  v.  Nichols. 

And  as  to  the  replication,'  it  was  adjudged  it\;  for  the  pLintijfJhcM^d  have  travtrfed  tbe  bar,  vit. 
dther,  fixtt,  1  hat  the  defendant  did  not  leave  the  beafts  in  the  wafle  after  feverance ;  or,  sdly.  That  hft 
■aiirbt  have  levered  ihem  without  pounding  them;  or,  sdly,  De  injura  faa  propria  ab^ueulieasfa; 
and  then  the  defendant  in  this  iflue  muft  have  proved  the  necefBcy  of  impousdin|;  them.  3  Lev.  40,41. 
Thomas  v.  Nichols. 

•[3P3]  .  •  .'  .      .   . 

.     4.  In  covenant  for  not  keeping  and  employing  his  apprentice^  the  de- 

fendant  pleadedy  t  hat  ^  from  fuch  a  time  to  fuch  a  timcy  he  did  keep  and 
employ  him ;  and  that  then  he  Jervitium  ipftus  (the  defendant  df* 

feruit  &  reliquitj  bt  ab  eo  decejjit  £5'  ulterius  in  fervitio  fi0  retna* 
fiere  neglexit  fa*  abinde  poflea  hufcuf ;  ad  loca  incognita  fetpfum  eton" 

favet  fa*  abfentavit.  The  plaintiff  replied,  and  traverfcd,  abfyae 
GC  qucdfervitium  (of  the  defendant)  deferuit  velreliquit  velab  roie^ 
ceffit,  vel  in  fervitio  fuo  remancre  (omitting  neglexit)  velfeipfum  ekn^ 
gavit.  And  upon  a  demurrer  to  this  replication  it  v/as  objcfted, 
that  the  traverfe  was  multifarious^  confiding  of'  fo  many  particu- 
lars in  the  disjunSive  ;  and  that  by  omitting  the  word  (neglexit)  it 
was  not  fcnfe.  Scd  per  Cur.  the  traverfe  15  good  \  for  it  is  purfit* 
ant  to  the  defendant s  plea,  which  may  be  travcrfed,  as  he  h?is  pfead«4 


Cra%etfe>  5^3 

'il.«  %ui  tnat  ]Ai%  of  it  which  fo  nonfeflffe  will  not  httrti  because 
the  tra?crfe  is  good  without  it.  3  SaJk.  355.  pi.  8.  Pafch.  2  W.  3. 
B.  R.  Newdigatc  v.  Selwiit. 

5.  Everything  that  is  traVetfaMe  mufi  he  expreffed  in  certainty  / 
andthenif  it  ht  a  good  plea,  and  not  traverfabk,  it  is  not  que£^ 
tionabie*    Skin.  4^6.  in  cafe  of  Philips  v.  Berry. 

6.  In  replevin,  the  defendant  avo^vedfor  a  rent  charge  in  arrear ;  w,  Raym^ 
the  plaintiff  r^tt'rfi/f  injuria  fua propria ^  ahfque  hoc  that  rent  Hvas,  in  ^*P*  ^39- 
arrear  ;  and  upon  a  fpecial  demurrer y  for  that  this  replication  and  anj  held  ac- 
traverfe  amoioited  to  no  more  than  the  general  iffue^  the  Court  held  cordingly 
that  this  is  not  a  proper  inducement  to  the  traverfe  ;  the  natural  ^^^t^"!* 
and  proper  plea  to  this  avowry  had  been  nihil  in  aretro,  which  is  jt  bethe"* 
quafi  the  general  iffue  ;  fo  that  this  is  a  pleading  fpecial  mat-  ftme  thlog 
ter,  which  amounts  to  the  general  iffue,  and  no  other  evidence  ««ff«awith 
<an  be  given  but  fuch  as  might  have  been  given  upon  the  proper  ^^^^n»^ 
liTue ;  therefore  this  circumlocution  is  iil,  hccaufe  it  prolongs  the  yetrieiw  ar- 
caufcy  by  inforcing  the  avowant  to  an  unneccffary  replication  j  and  '"'"^^JlL 
though  it  is  no  more  than  matter  of  form,  becaufe  it  does  not  al-  fn^mmy, 
ter  the  evidence,  yet  per  Holt  Ch.  Juft.  this  being  upon  a  fpecial  and  is  quafi 
demurrer,  is  naught.    3*SalL  356.  pL  u.  HilL  12  W.  3.  B.  R.  f^J^^^ 
Horn  T,  Lewin.  though  k  b< 

but  tocm, 
yet  It  is  Icfal  iutm,  which  (he  law  will  have  to  he  followed.<— —  xa  Mod.  ft54.  S.  C.  accordingly. — r- 
4ftd«Uc.  583.  pi.  4I  S.  C.  accordingly.— —^And  in  3  Salk.  356.  pi.  n.  It  ia  fiud  to  be  aa  if  in  tref- 
fcfi  a  nuo  Aottld  plead  de  injuria  fua  propria,  ab^oe  hoc  quod  «ft  culpability  lb  de  injoria  fua  propria, 
flbf^oe  hoc  ^uod  he  is  baiUff,  U  de  injuria  faa  propria,  abiquehoc  that  there  wu  f«ch  apfefcripttoD,  theb 
4UC  Dsngnt.  » 

7,  Juftificaition  on  a  public  ail  rf  parliament  may  be  traverfed  »»  Mod* 
;gencraliy.  Ld,  B.aym.B.ep.  .700,  701.  Mich.  43  W.  3.  Chaunccy  ^-ni,^* 
v.  Winde  &  aL  guiogthe 

cafe  it  was 
•tfieed,  dtat  when  tht.plga  ccnfi/!s  of  a  jfft'tjicathny  fart  ^tptnding  tf  natftr  of  record^  iht  repHcatioil 
^fbt  to  be  with  aCpecial  traverfe.     Agreed  Arg.  12  Mod.  581.  in  CJiiv  of  Chantey  v«  Win  Se  al. 

But  It  was  (aid  that  this  rahbas  its  eMcePticns  j  r'ci  if  nutter  of  record  be  made  ufe  of  ^  way  cfin^ 
^Mctmeiitto  the  part  of  juftiiication,  there  it  is  not  liccen'aiy  to  ixply  (['Cvially,  and  cited  z  Lc«.i02.  aqd 
<hjC  that  general  rale  onlv  holds  phvce  whe^yWd  matto'  ef  reco:>i  s  .  isaded,  to  vtiicb  the  phirtlffK^ 
•hanttwt  ailfvoer^  as  -toaicir^  facias,  &c.  but  here  theKe  can  be  no  ani\>e:  t<^  a  juiHfication  under  an  att 
■of  pariianoent,  as  in  the  prmc'p.U  ni>.  y.-.-'.  he  nicewlfe  agreed,  that  Vpiure  one  claims  common  by 
ffeferipdon,  rent  l;^  grant,  gooda  #y  Tale,  iic,  and  fojuft't^et  as  having  vittrifl,  there  the  plalntiif 
iMft  anfwcr  direi^ly  to  the  title,  and  not  with  a  general  de  mjuria  fua  propria  abfquc  tali  caufa.  Kut 
when  one  intttles  bmfelfhj  aQ  of  paAiamtrt^  efpeciaily  a  ^enerai  a£i,  which  none  can  trrverie,  theie 
lie  may  well  reply  de  injuria  ^a  propria  abfqoe  tali  caufa.  And 'by  Hole  Ch.  J.  the  9,€t  of  parliament 
4mr,  if  it  had  not  %een  pleaded,  would  Iv^ve  been  taken  notice  of  by  the  Court  \  therefore  ita  being 
•leaded  beiog  fuperffuoui,  ^ill  be  no  hindrance  to  the  replication,  with  this  general  tiaveilgb  i% 
iM.  5ar,  58ft.  Miah.  ^3  W.  5.  in  ciUa  of  Chanccy  t.  Win  A  ai. 


(Y.  a)     How,  a€  to  Time,  Where  it  muft  be  of  the.  [  394  3 

Time  before^  or  qf  th?  Time  b^ort  and  after^  or  q{ 
•    the  Time  i^^«  * 

1,  'tN  aflife,  the  tenant  intitled  himfejfy  hecaufe  W.  wot  feifed  in 

•■'  fee^  and  made  recognizance  to  tie  defendant  in  40/.  by  Jlatute 

tnerchantj  and  hefued  execution^  and  Jhenued  tin  record  certaitiy  &c« 

Vol*  ZX  G  g  Th^ 


394  Ctamtfe. 

Tht  plaintiff  /aid  that  W.  two  years  before  the  JlgtuU  inf»ffei  thf 

plaintiffs  which  eflate  he  cotitinued  till  by  the  defendant  diffeifed^  abfqoc 

hoc  that  Wm  the  day  of  thejlatute^  or  ever  after f  any  thing  had^  prift; 

and  the  other  that  he  wasfeifedthe  day  of  the  flatute^  but  was  mtfuj* 

'    fered  to  fay  the  day  of  ftatute^  and  after  ;  for  it  i&  double  on  the 

part  of  the  tenantj  and  yet  well  for  the  plaintiff*    Br.  Trav«rfe 

per^  &c.  pL  170.  cites  24  AS.  2. 

kvA  \ff  2k  Trefpafs  of  goods  taken  /  the  defendant  f aid  that  J.B*  was  Jaf 

fS"'d**^t      ^^rf  ^  houfe  there  in  fee  ;  and  where  the  plaintiff  declares  the  2d  day 

ihall  ihcw      ^f  May  anno  5  £•  4.  he  infeoffed  the  defendant  the  i^tb  May  in  the 

what  hour     year  aforefaidy  and  the  fame  day  the  defendant  found  the  goods  there 

^litffgof'*  ^^f^i^f^fif'^3  h  '^^^h  hetoohthetn^  abfque  hoc  that  he  is  guilty  bo» 

fedy  andibat  fore  the  f aid  i/^th  day  of  May  ;  and  it  was  challenged  becaufehe  did 

he  toa  them   not  tiavcrfe  before  and  after,  and  fo  was  the  opinion  of  2  or  3 

i/M^^forTf  jufticcs,  and  the  bell  opinion.     Br.  Traverfc  per,  &c.  pL  199. 

lietooktbem  citCS  5  H.  4.  1 24. 

in  the  morn- 

logy  and  was  not  i«feoffed  till  the  noon  of  the  fame  day,  he  cannot  juftify  before  the  oooa.    Br.  Ti^ 

vcrfe  per,  &c.  pi.  199.  cites  5  H.  4.  124. 

But  by  9  £.  4*  fol.  4*  it  isjitffident  frima  facie f  without  ihewing  the  hoiir^  by  which  he  pleaded  the 
feoffment  above  at  6  in  the  morning,  by  which  he  took  them  there  after  on  the  fame  day  damage  fa* 
iant,  aSJfue  toe  that  be  was  guilty  before  or  after  the  i^tb  day.  Sec,     Br.  Trarerfe  per,  fcc.  pi.  199. 

In  trefpafs,  the  plaintiff  declared  that  the  defendant  1  ft  May  aS  Elix.  citt  dtwn  6  fefts  of  the  boufi  ef 
tbe  plaintiff  zt  D.  The  defendant  juftifiUf  becau/e  tbe  freebold  ef  tbe  boufe  10  April  27  £/»•  tMslt 
y»  &•  aad  tbdt  be  by  bii  commdndment  tbe  fame  day  and  year  did  tbe  trefpaje^  Set,  The  plaintiff  deaoned, 
becauie  the  defendant  did  not  traverfe,  without  tbat  tbat  be  was  guilty  before  or  after.  And  the  opinion  of 
VTray  was,  that  the  traTcrfe  taken  was  well  enough,  becaufe  the  freehold  fliall  be  intended  to  con- 
tinue. Sec*  See  7  H.  7.  3.  But  all  the  other  3  juftices  were  of  a  contrary  opinion  $  hat  they  all  agrttd 
that  wberetbe  defendant  does  jyftify  by  reafon  of  bis  freebold  at  tbe  day  Juppojed  in  tbe  dedaratiom^f^fat 
tbe  tranrrje  (before)  is  good  enough.  And  afterwards  judgment  was  given  againft  the  deljendant.  i  Le» 
95*  pi.  113.  Hill,  30  £lie.  in  B.  R.  Higham  v.  Reynolds.  Cro.  £•  87.  pi.  p.  S.  C.  that  the  de- 

fendant traveried,  abfque  hoc  tbat  he  was  guilty  of  any  trefpafs  before  the  icth  April  27  Eliz.  but 
«lid  not  traverfe  the  time  after,  &c.  And  the  Court  inclined,  that  when  he  pleads  his  freehold,  it  (bail 
be  intended  to  continue,  except  tbe  contrary  be  ihewn,  and  therefore  need  not  traverfe  tlK  time  after  g 
but  they  %voiiid  advife  j  but  afierwards  it  was  adjudged  for  tbe  plaintiff. 

•S.P.  Per  3,  Contra  in  trej^afs  in  th  land  tht  2d  day  of  May,  and  ht 
Pi^^^nd  P'^^^'*  feoffment  the  14th  day  of  May^  abfque  hoc  that  he  is 
Nelej.  And  guilty  before^  this  is  fuflicient  in  trefpafs  of  *  claufo  frado,  gmff 
that  It  is  a  fed,  smd  the  like  j  for  the  foil  remains  to  him  after  the  feofiimt* 
SMftiwt'nV  Contra  of  taking  of  goods.    Br.  Traverfe  per,  &c.  pi.  I99.citct 

Infeoffa  pas.   5  ^'  4*  ^^4* 

Br.Traverfe 

per,  ivc.  pi.  110.  cites  isB.  4*  23.  Heath*s  Max.  105.  cap.  5.  cites  S.  C. 

^  In  fuch  4.    Trefpafs  rf  affault  and  battery  done  to  W.  U,  his  fermnt^ 

trawfe^e-  ^^^7  ^*  ^*  ^^  ""•  t^fid  of  entering  into  the  houfe  of  the  plaintiff :  die 
fore  and  of'  defendant  faid  that  writ  oi  ftibpoena  ^fas  delivered  io  him  toferveupm 
V'J,^^^  theplaintff^  by  which  h^fei'ved  it  anm  18  i/.  6.  and  the  plaintff  and 
docs  wot"'"  ii/  fervants  carried  him-  to  the  hoafe  of  the  plaintiff  in  fpigbt  of  bis 
ferve  bat  teeth^  and  detained  him  there  for  half  a  day^  ^icn  is  the  fame  tref« 
ibr  this  dme  p^fg^  ^^j  f^  ^^^y  frepafs  before  this  day  not  guiitfg  and  /ft  tbe  battery 
Traverfe  '*  ofthefervafit^  faid  that  defon  affault  demefne  anno  1 8,  and  to  the  tref' 
per,  Sec,  pL  pafs  before  this  day  not  guilty  ;  and  by  the  reporter  he  majr  juftiff 
'^H^i***  ^^^  trefpafs  or  maintain  another  day  which  the  plaintiff  docs  not 
^7    •  •  37»  ^Q^nt  gf-  without  any  traverfe  ;  and  in  f  battery  whau  he  juftifict 

XI  at 


Vk  Mo^ef  day  which  the  plaintiff  does  not  COttttt  of,  he  (hall 
plead  not  guilty  to  all  before  this  day  and  after ;  quare*  Br.  Tra-» 
rerfe  per,  &c.  pi.  104*  cites  22  Hk  6*  49. 

5.  Trefpafs  ixnno  17,  the  defendant  /aid  that  the  place^  &c»  anno  Where  the 
18  wAf  the  Jrankienenteni  ef  f.  N.  loho  Uafed  to  the  defendant  for  j^^^^^ 
10  yearly  ^nd  of  to  any  trrfpafs  before  not  guilty*     Br.  Tracverfe  per,  Uafif^  * 
&c.  pi*  IOC.  cites  22  H»  64  40*  j'"'-**  ^ 

hfirty  ^tti  H^  the  trtfpAfs  t^ttr  i  for  it  is  hwful  after  by  his  leaft.  Br.  Tnterfe  per,  8cc,  pi.  144. 
cites  37  H.  6.  37« 

And  it  was  faid  that  though  fht  Uaftht  (htenmntJ  yet  he  need  not  to  traverfe  after.  Br.  IVaverfe  per^ 
&c.  pi.  144.  cites  37  H.  6.  37. 

But  ibid,  pk  aio.  cites  5  E.  4.  §.  it  is  faid  by  Genney  and  Choke,  that  if  the  leaft  be  dtterwnntd  ht 
IhaH  nraTecfe  before  and  after.    ■*       S.  F»  Heath's  Max.  to6.  cap.  5.  cites  S.  C. 

But  ^bere  tbt  leajc  (cmuoies  be  Aall  not  traverfe  the  time  befoiv.  Br.  Traverfe  per,  Stc*  pi*  %2Q* 
gEte95£.4.  5% 

6.  So  where  ht  Jnjllfies  another  day  after  hy  def cent  from  his  father ^ 
&c.  and  to  any  trefpafs  before  not  guilty ;  quod  nota.  Br.  Tra-^ 
verfei  per,  &c.  pi.  105.  cites  22  H.  6.  49. 

7.  In  trefpafs  the  defendant  jufHfiid  the  taking  of  the  cattle  3  Br.Trefpad,^ 
days. after  the  day  of  the  trejj^afs  fuppofed  hy  the  declaration^  by  virtue  P^-y4-«tc^ 
of  a  precept  vf  the  fherijf  to  make  repkain^  abfque  hoc  that  he  njDas  So  in  tref- 
gmhy  before  the  yl  day*    Laken  ferjeant  faid^  that  he  ought  to  tra-  paC%c/takm^ 
tcrfc  before  and  after,  but  Prifot  faid  no,  but  before  only,  and  J"/"?'  ^* 
ROt  after;  for  the  precept  is  an  authority  to  him  to  make  deliver-  jufti}(d% 
ance  at  any  day  after,  and  continues  till  deliverance  be  made,  wrhcftbt 
Br.  Traverfe  per,  &:c,  pU  144.  cites  37  H.  6.  37.  H^ofit/' 

touuty  ro  attach-  the  iczo,  by  which  he  attached  her  fuch  a  day  and  todk  her  with  him,  ahj^ue  hoc  tbut 
ht  is  guilty  hefore  tht  writ  direffed  to  him  and  after  the  return  of  it.  And  the  traverfe  admitted  good  1 
tuasre.  Br.  Traverfe  per,  See.  pi.  1^9.  cites  9  H.7.  6»     ■     ■  Br.  Trefpafs,  pi.  283.  cites  S.  C. 

%.  But  where  a  man  pleads  releafe^  he  fhall  traverfe  all  tames  S.  P*  Ibid. 
tfier  i  for  the  releafe  difcharees  that  which  was  before.    Br.  Tra-  ^^  "4*  citet 
vcrfc  per,  &c.  pi.  144.  cites  37  H.  6*  37*  —.^s.p. 

Ibid.pl.a6S. 
cites  If  £•  4.  66.  S.  P.  Ibid.  pi.  409.  cites  S.  C   ■  ■      In  trefpafs  tbe^^h  of  May,  if  the  de» 

fndaut  f/eads  n  rcUafe  the  iji  of  May,  he  ihall  traverfe  all  days  after  only.  '  Br.  Traverfe  per,  &c« 
pi.  220.  cites  5  E<  4.  5.«-. »-S.  P.  Ibid.  pi.  242.  cites  12  E.  4.  6.-*—> S.  P.  per  Periam  J.  Godb.  1 1 1« 
pi.  131.  Mich.  28,  aoElis.  C.  B.  Anon.  S<  P.  'And  the  plaintiff  may  fay  quodnon  eft  fa^um, 

Without  maintaining  nis  day,  if  he  will  ;  for  if  there  be*ao  fuch  releafe,  he  ihall  be  punilhed  at  any 
day  ;  and  fo  fee  that  it  ihall  not  be  traverfed,  per  Cur.  Br.  Traverfe  per.  Sec.  pi.  304.  cites  10  E.  4.  2. 
Bttt  in  tr^pafs  laid  to  htdotu  i  Maiiy  the  defendant  ^/e»^  a  releafe  ts  him  made  i  ^»m7,  abfoue  b^c 
that  he  tiuu  guiity  at  auy  time  after  the  ifi  of^uuf.  Coke  Ch«  J.  ^aid  that  the  d'ay  of  the  trefpau  ii  not 
material,  it  ihould  have  been  aijjgueh^  thafhe  was  guilty  hefore  or  after  the  tfi  of  June*,  And  judeme&fi 
fer.tbe  piaintiffl     3  Bolit  209.  Tan.  14  Jac.  Aidfun  v.  WalcOtt.  * 

9.  So  of  arbitrement*     Br.  Traverfe  per, -Sec.  pi.  144%  cites  Sl*«Br* 

37  tt.  (J.    37.  -  *-      .-f-^      .        Tr.mf. 

*'  V      •"  .  .  .  per,  dec. 

•  ♦  pi*  242.  cites  i«E.4,  6. 

10.  In  trefpafs  of  goods  taien^  the  defendant  faid'tiat  the  plaintiff' 
^as  p<^effedy  and  fold  to  F.  who  let  them  remain  with  the  plaintiff,  and 
Ojfter  F.  fold  to  the  defendant,  and  he  took  them,  xhit^plaintiff  faid  that 
he  was  pojfeffed  till  the  day^in  the  declaration  when  the  defendant  to^h 
them^  eijqufi  hoc  that  he  fold  to  F.  before  the  faid  day^  and  the  othera 

%  C90tf a  h  igx  it  is  a  good  plea  pejr  Cur.  and  bjvthis  means  rfiQ 

GgX  plains 


t39S 


^tBHUttt 


plaintiff  {hall  puniih  the  trefpals  done  befotie  the  iale  to  F.    Bf/ 

Trarerfe  per,  &c.  pK  30!.  cites  2  E.  4.  t6« 

1 1«  Trefpafs  de  claufo  fra^o  6  O^ber,  anno  1  E,  4.  againjf  the 
f  $.  P*  ^ace  of  the /aid  king  E.  4.  the  defendant /aid  that  8  January  39  H.  6, 
Max  107.  ^he place  'was  h'u  franhtenement^  abfque  hoc  that  oe  was  gtnkj  tfter 
cap.  5.  be-  the /aid  %th  day  of  January^  and  f  well,  though  he  did  not  fay 
caufe  upoo  before  and  after^  becaufe  *  it  is  ill  the  time  of  another  king,  and 
cajinotbe  ^^^  ^^^  **  ^ainft  thc  peacc  of  the  now  king  5  fo  that  if  the  juiy 
guilty  be-  find  the  defendant  guilty  in  the  time  of  Henry  the  6ch|  he  (hall 
fore,  cites  ^Qt  tecovcT  by  this  writ.  Contra  if  the  writ  had  been  againft  the 
jtmdi^  peace  of  king  Henry  the  6th»  and  the  now  king ;  quod  nota* 
becaufe  he     Br.  Travcrfe  per,  &c.  pi.  212.  cites  2  £.4.  233  24. 

might  b0 

gyilty  after  the  day,  in  the  time  of  H.  6.  and  in  the  time  of  E«  4*  alfo  he  amended  hUtraverfey  uA 
irttvtrftd  that  be  was  mot  guilty  after  the  faid  day  and  thmt  of  E*^  and  then  weU ;  ^uod  noUi  fib 
Traverfe  per,  &c.  pi.  aift.  cites  i  £.  4*  ^3,  24. 

If  ht  juJiyUs  before  the  day  in  the  diclaraim^  there  htfiaU  travetje  the  time  after.  Br.  Trat erfc  per^ 
Sec.  pL  zao.  cites  5  £•  4.  5.  ^       • 

•[396] 

liht  pleads        12.  But  if  be  had  faid  that  his  franktenement  fuch  a  day  in  ihe 

^^el!^ux\lit,  ^^^  ^f^^  4-  *^^  ^^  *^*  traverfe  hefhre  and  after.  Note  4c  di- 
thedefend*    vcrfity*    Br.  Travcrfe  per,  &c.  pi.  212.  cites  2  E.  4.  239  24. 

^mt  ought 

to  traverfe  «//  times  after  \  for  diat  eicufes  all  times  before.  Br.  Traverfe  per,  &c,  pi.  £6S«  cites 
ai  E.4«  66. 

But  where  he  fiiys  that  it  -wu  hisfranktentmenffticb  a  day,  he  Aall  traTetle  aH  the  thme  hefirt ;  and 
this  iimns  to  be  where  the  dan^  that  the  plaintiff  counts  •/*,  was  htfire^  and  (ball  be  intended  his  frankte-. 
nement  always  after*  Br.  Ibid.— >  S.  P.  Br.  Ibid.  309.  cites  S.  C.  and  12  £.  4;  6.—$.  P.  Br« 
Ibid.  pi.  14a.  cites  ia£.  4.  6.       iS.  P.  Br.  Ibid.  pi.  aio.  cites  5E«  4.  5. 


Intrefpafi  1 3.  Falfc  imprifonment ;  ^t  defendant  faid  that  fuch  a  day  aHer 
of'amprifon-'  f^g  ^oy  in  the  declaration f  he  arrefled  the  plaintiff^  by  mmrrant  ef  the 
^May^E.  /ftf«,  and  carried  him  to  goat,  abfque  hoc  that  he  is  guilty  before; 
4.  the  1/5-  and  per  Jenny  and  Choke,  he  ought  to  traverfe  before  and  after. 
/^I^V-  Br.  Travcrfe  per,  &c.  pL  220.  cites  5  E.  4.  5. 

4/^  of  Amp  in  the  ^hyur  afonefatd,  by  force  of  a  warrant  oftbepeaee  to  him  direfftdf  to  male  the  pUh^ . 
tiff  fad  jurety  ofthep<0ee,  whicA  is  the  fame  imprifenment,   a^ifue  hoc  that  the  defkmdam  hgailty  «f 
any  trnprijonmeat  hefire  this  da^  \  and  It  was  doubted  if  he  (hall  traverfe  all  impriibnmcats  bcfsR  sod 
a^y  and  long ,debaCed/&  adjomattir*    B^  Triverle  per,  ftc.  pi.  191.  cites  5  E.4,  ia« 


Heaili's  14.  In  trefhafsihe  2d  of  May^  if  the  defendant  pleads  licence  the 

Max.  106.  .»     i-  »^      -m    •'  •  *      ^    1,  r        ?  li         t        •'.I     .   ■      .           .1      .    i. 
cap.  5*  cite 

S.'P-  Br.  day  in  the  licence.'  ;Br.  Traverfe  per,  &c.  \)1. 220.  cites  5  E.  4. 5. 


^jj^  4li  of  May  Sere*  he<ihall  fa^y  aofque  hoc  that  he  is  guilty  before 
9.  c—1—    or  sdter ;  for  licence  doe^  not  continue,  but  extends  only  to  the 


Tiaierfe  -  \  •  • 

per,  &c«  pi.  309«  cites  «i  E.  4.  66v   ■       9*.  P»  ahd  ib  if  he  juftifies  by  aflent  of  the  plaintiff.    Br* 

Traserfe  per,  &C.  pi.  afc.  citas  XI E.  4. 66. 

So  when  a  OMtfer  which'ampunts  only  to  a  Jiftnce  is  pleaded  at*anoiher  day  than  is  mentioned  ia  die 
declaration,  the  defendant  ought  to  thverfe  both  btfore  and  after,  Sid.  a94.  pl«  X3«  Trift*  1%  Qm» 
B.  R*  in  caie  of  b|ps  Madictn,  fays  U  feemrtp  be  agreed.      . 

15.  -yrcfpaft  was  the  22d  June  ^6,H.  6.  tKc  dtfendfoit  find  that 
J.  N.  'vfas  fiifed  in  fee^  and  infe^ed  the  defendant  3  May  37  //.  <S. 
and  ^z^oloitr  bytl^  fe<fffor  anQO*37  H.  6.  aifque  hoc,  that  be  is 
gmlly  before  this  day:  and  a  good  plea,  though  he  claims  by  a 
ftranger  and^iot  by  the  plaintiflT,  and  gives  colour  by  th&Jhanger* 
Br.  Traverfe  perj  &c«  pi.  195*  cites  5  £^  4.  j^* 

4  16.  Trcf- 


16.  ^tfy^k  of  cuttwg biinvdoi the  firjt  dajofAuguft^  ihc  de^ 
Jendant  jufiified  by  prefcriptton  that  the  lords  of  tbi  manor  ofD*  have 
uffd  to  have  ao  had  of  wood  there  yearly  between  'Jlichaelmas  and" 
Chrifimas^  and  he  being  lord  ofD.  cut  the  20  OBoier  between  Mi* 
chaelmas  and  Chri/hnaSy  abfqne  hoc  that  he  is  guilty  before  Michael'* 
mas  and  afier  Chrjfimoj  :  the  plaintiff  fnd^  that  he  cut  as  in  the  de^ 
daration,  and  traverfed  the  prefcription  of  the  20  loadmodo  V  forma; 
And  well  per  Cur.  for  where  the  defendant  alleges  titUy  the  plaintiff 
(hall  not  l>e  compelled  to  maintain  his  day  if  the  defendant  has 
no  fuch  title  \  and  fo  he  has  eleRion  to  maintain  his  day  or  to  traverfp 
the  title  of  the  defendant^  and  fo  fee  traverfe  upon  traverfe.  Br« 
Traverfe  petj  &c.  pL  304.  cites  10  £•  4.  2. 

1 7.  Trefpafs  de  claufo  fraBo  in  D.  6  July,  the  defendant  Jt^ified  [  397  ] 
Jhr  tithes  ffveredfrom  the  9  parts  as  parfgn  the  loth  day  ofAuguS^ 

abfque  hoe  that  be  is  guilty  unUfs  after  the  tithes  fevered  and  till  they 
were  carried  away ;  and  ik  was  held  clearly  that  every  parfon  may 
enter  to  coUeQ  his  tithes  and  to  turn  them  till  they  are  dry,  and  of  this 
the  reafemiHe  time  fball  be  tried:  and  a  good  plea»  and  fhall  not  be 
emnpeOed  to  fay  that  he  is  not  guilty  beforenor  cften  for  he  is  guilty 
crery  year  after  the  tithes  fevered*  Br.  Traverfe  per,  &c.  pi.  242. 
cites  I2E.4.  6, 

l9.  So  of  common^from  the  time  of  the  com  f own  till  they  are  i^«f  wh^e 
refowng  llecaufe  thofe  things  are  incertain.    Br.  Traverfe  per,  l^^^^ 

&C«  pL  242.  cites  1 2  £.  4.  6.  have  ammm 

mas  to  Cawdlam^tf  there  he  ought  to  traverfe  all  timet  befire  Lammas  mtiafia^  CatuUemas*    Per  Choke* 
Br*  TrAVerfe  per,  Ite.  pi.  24%.  cites  is  £.4.  6. 

19.  Wlierc  a  man  jufifies  another  day  far  rent  arrear  at  Eqfter^ 
he  fliall  traveife  that  be  is  not  guilty  of  any  entry ^  but  to  £ftrain 
when  the  rout  was  arrear.  Br*  Traverfe  per>  &c*  pL  242.  cites 
I2£*  4*  6. 

20.  Accaaat  as  receiver,  the  defendant  faid  that  he  accounted  ^"^  where 
ifre  the  plmntiff  hmfdf.fir  the  fame  fam  the  firfi  daj  ^  April,  *«  J,^^; 
abfque  hoc  that  be  was  his  receiver  after.    And  no  plea  per  Cur.  tbe  fame  day 
for  it  does  not  go  but  for  this  time  only,  and  not  for  the  time  be-  ^^^[  '^^ 
fott ;  or  it  may  be  that  he  received  the  like  fum  diverfe  times  be-  ^^^i^ers 
fore,  and  fo  ne  ought  to  traverfe  before  and  after.    Br.  Traverfe  needs  no 
per,  &c*  pL  309.  cites  21  £•  4.  66.  S*T^*" 

Br.  ibid»«« 


S«  P.  Br.  Ibid.  pi.  t4i.  cket  11 S.  4.  6*        Cwtfra  where  he  joflifics  at  matter  day,  as  fud  eUewhtre 
for  clev  Itw.    Br.  Ibid.  pi.  309*  ciEct  »i  £•  4*  66. 

21.  In  fecond  deliverance  the  defendant  faid  that  A.  leafed  to  B. 
for  20  years^  which  B*  granted  his  interefl  to  the  defendant^  and  fo 

avowed  damage-feafant ;  and  the  plaintiff  faid  that  fuch  a  day  and 
year  B.  granted  to  him  his  interefl^  abfque  hoc  that  he  granted  his  in-' 
tereft  to  the  defendant  before  that  he  granted  his  interefl  to  the  plaintiffs 
and  admitted  for  good*  Br*  Traverfe  per,  &c.  pi.  113*  cites 
14  H.  8.  17. 

22.  In  a  quare  impedit  the  plaintiff  declared  that  the  defendant 

^^g  puffin  of  the  church  in  queftion  was  prefented  to  another  bene-' 

^1  ani-was  induBed  15  Jpril^  by  which  the  firft  became  void, 

G  g  3  &Ct 


397  Ctaverfc; 

8cc.  The  defendant  pleaded^  that  be  tvas  quflltfied  x8  Aprils  ubfque 
hoc  that  he  was  inducted  i^  April.  The  Court  was  of  opinkm 
(abfente  Anderfon)  that  the  traverfe  was  not  good ;  for  he  ought 
to  have  faid  generally  abfque  bot^  that  be  was  induBed  before  the  day 
en  which  he  had  alleged  he  was  qualified.  Godb.  1 1 1.  pL  l^  I  •  Micba 
28  &  2p  Eliz.  C  B.  Anon. 

(Z.  a)     How*     Where  the  King  is  Party. 

!•  A  Man  was  outlawed  of  felony y  and  aliened  his  land  to  J*  JV. 
'^*'  by  which  fcire  facias  iffued  againfl  him,  who  came  and 
would  have  traverfed  the  felony ;  and  the  Court  doubted  if  he 
might  traverfe  it,  by  reafon  that  he  is  a  ftranger  to  the  record. 
But  per  Pigot  7  E.  4.  2.  he  cannot  traverfe  it  in  cafe  of  felony, 
he  being  a  ftranger  to  the  record ;  contra  in  cafe  of  trefpafs  ;  by 
which  it  was  prayed  for  the  king  that  year,  day,  and  waftc  be  ad- 
judged for  the  king  immediately ;  and  fo  it  was  immediately  from 
that  day  till  a  year  and  a  day  next  after;  quod  nota.    Qusere  if 

r  39^  ]   ^^  ^^"S  ^^7  ^^^  ^^  7^^^  ^^^  ^^  ^^1  vfbat  time  be  pleafes  i  it 
feems  that  he  cannot.     fir.Corone,  pi,  205.  cites  49  AiT.  2. 

2-  \i  A*he  hound  in  a  bond  to  2,  ana  after  the  we  isfelo  deft  and 
found  by  office,  by  which  the  king  claims  the  entire  bond,  the 
other  may  traverfe  that  he  did  not  hill  himfelf  felonionfly,  Br.  Tra- 
verfe per,  &c.  pi  xi^*  cites  6E.  4.  3,  by  the  beft  opinion. 

3.  Where  a  man  mahs  title  or  pleads  a  plea  againji  the  hing^  and 
takes  a  traverfe  abfque  hoc,  &c,  againft  the  king,  there  the  king 
may  choofe  to  maintain  the  matter  of  the  ahfque  boc^  or  to  traverfe  tbt 
title  or  plea  of  the  other  party^  and  not  to  maintain  the  abfque  hoe  9 
contra  of  a  common  perfon.  Br.  Traverfe  per,  8rc.  pi.  207.  cites 
3H.7.  3. 
Kcb.  9«o.         4,  In  trefpafs  qtfare  claufum  fregit,  the  defendant  pleads  thai 

?'8*tha^the  ^'  *•  '^^  fi{f^^  ^"  fi^y  and  fo  the  lands  defcended  to  the  king  that 
defendant  ^ow  is,  and.  that  he  as  fervant^  &c.  The  plaintiff  replies^  that 
rejoined  that  if.  8.  granted  to  the  plaintiffs  and  does  not  traverfe  the  dying  fnjed  of 

S*thr  Wn-  *'''^  ^^^'  '•  ^"^  ^^  "^^^^  ^°°™^  ^^  *^  ^*"8  otherwife.  Twifdcn  J. 
tift' granted  f^id>  a  tr^vcrfc  necds  not,  and  if  it  came  to  the  king  again,  this 
to  J.  s.  and  ought  to  be  {hewn  in  the  rejoinder ;  the  laft  feifin  (hall  be  trarerfed 
unde^him'*  if  [for]  it  might  be  gained  hy  diffeifin.  Adjourned.  lUym.  137. 
to  the  de-      1 3  8.  Trin.  1 7  Car.  2.  B.  R.  Thatcher  v.  tJUocke. 

ftindant, 

which  the  Court  held  a  deptrtare  ;  but  if  the  replication  ba  ill,  the  plaiatifF  cannot  luvt  jadgncnt. 
And  Keeting  agreed  tliac  the  plaintiff  ought  to  have  traverfed,  but  Twifden  doubted  ;  but  it  beutt  a 
trivial  aflion  ^ainft  3  fchooiboys,  for  playiii^  in  a  cvurt-yard  a^  the  fcbooli  wl^rc  they  bad  ^n^  ^e^ 
fo  to  do,  adjorMtur* 


t 

(A*  b)     How,  where  both  Parties  claim  by  one  and  see  (S)  pi. 

the  fame  Perfon.  's-d.*). 

xw  "tlfTHERE  the  plaintiff*  and  defendant  claim  by  one  and  the 
^  ^    fame  perfon,  tliere  the  travcrfe  of  the  gift  is  good ;  per 
tot*  Cur.     Br»  Traverfe  per,  &c.  pi.  278.  cites  5  E.  4.  133. 

2.  In  trefpafs  if  the  deftfidattt  fays  that  A,  was  feifed  in  fee  and  But  Iftht 
^f'^ff^^  B*  ^bo  enfeoffed  C,  nvho  infeoffed  the  defendant y  and  gives  "'•*''  ^^ 
€olour  by  A.     There  it  is  fufficient  to  fay  that  A.  ivas  feifed^  and  c!wC^ 
infeoffed  the  plaintiffs  ahfque  he  that  he  infeoffed  B.  protit,  Set.     For  die  laft, . 
now  the  plaint ijf  and  defendant  claim  by  one  and  the  fame  perfon;  f^^f'^f^y 
and  there  it  is  fufficient  to  traverfe  the  Jlrft  feoffment.     Br.  Tra-  }„y^;  i  J" 
verfe  per,  &c.  pi.  200.  cites  5  £.  4.  133.  ,  'mfevftd  bim^ 

aitfjue  boe 
that  be  infnffad  B,  is  not  a  good  replication,  becaufe  they  do  not  elam  by  one  anJ  the  fame  perJoM }  but 
there  befiauffy  tb^t  C,  wfe^<adb'mi  abfque  hoc  tbat  be  infecjfed  the  defendant,     Br.  Ibii. 

3.  It  was  faid,  that  a  que  eflate  i^  traverfable,  if  both  parties 
claim  by  one  and  the  fame  perfon.  Br.  Traverfe  per,  &c.  pi.  231. 
cites  io£.  4.  6. 

4.  In  trefpafs  the  defendant  faid^  that  jf.  S.  mnu  feifed  of  the  place ^  Br.Travcrft 
&c.  undinfeoffedB.  who  infeoffed  C.  And  mplea^  unlefs  the  plain^  P**^  *?'  P** 
tiff  conveys  by  ihefamcy  by  Hvhom  defendant  conveyed.    Br.  Que  Eitate,  sf  C. 

pi.  36.  cites  i8E.  4.   lo. 

5.  In  formedon  in  remainder  the  deed  is  not  traverfable  ;  but  if  the 
demaiKiant  claims  by  the  fame  by  whom  the  tenant  claims,  the 
deed  is  traverfable,  and  he  may  chufe  to  traverfe  the  deed  cr  the 
gifs.     Br.  Traverfe  per,  &c.  pi.  179.  cites  4  H.  7.  9. 

6.  In  replevin  the  defendant  faid  that  B.  noas  feifed  in  fee  and    f  399  1 
leafed  to  E,  for  60  years,  which  E*  granted  his  inter efl  to  tie  defend  S.  C.  ciied 
dant  ann9  38  /f-  8.  by  which  he  was  pofjeffedy  and  difirained  fqr  da^  ?^  ^'** 
piage  feafani.     The  plaintiff  faidy  that  this  fame  E.  anno  yi  H.  %,  Rep,  23  g/ 
granted  bi4  interefi  ta  him*     He  fliall  not  traverfe  the  grant  in  anno  "^'in*  9  w. 
38,  for  he  h^s  confeffed  and  avoided  it  by  the  elder  grant  obtained,  \^^!^  ^^ 
Br.  Confefs  and  Avoid,  pi.  6^^  cites  2  E.  6.  Cook. 

7e  Where  jthe  parties  do  not  cUim  by  one  and  the  fame  perfon, 
|he  dying  feifed  fbalt  be  traverfedy    and  not  the  difcent,     Le,  310. 

?1.  429.  Argr  in  cafe  qf  Map^well  v.  Andrews,  cites  D.  366. 
''emon's  cafe. 
8.  In  replevin  by  H,  againft  W.  the  defendant  made  conufance  Cro.E.  650. 
#/  bailiff  to  H*  becaife  A*  in    I  E.  6.  leafed  to  -8,  for  go  years,  who  ^'  ^'  ^'^ 
qffigtieathe  term  to  C.  ni^ho  granted  it  to  D.  who  granted  it  to  E.  ipho  Whttier 
granted  it  to  H.     The  plaintiff  confeffed  the  qffignmenS  tg  C.  and  faid  S.C.accord- 
ibat  D.  took  to  b^ron  J.  S.  who  granted  to  the  plaintiff;  and  tra-^  i^ia'S** 
verfed  the  g^ant  to  &     Adjudged  tliat  this  traverfe"  was  ill ;  for  a  (abfence 
leafe  for  years  c?innot  be  gained  but  by  a  lawful  grant,  and  there-  G«wdy)  fot 
fore  the  lafk  leafe  paght  not  to  be  trayerfed  by  him  -,  but  the  other  ^^.^^"0." 
party  ought  to  trav^e  the  firft  leafe,  or  (hew  how  he  c^une  to  it  55i*pi.74V 
again,  to  enable  him  to  make  the  ad  grant.    6  Rep.  24.  b.  Hill,  ^-p'  ^ 
41  Eliz.  B.  R.  Helyar^s  cafe.  t^^ 

^cjuUe  (he  trsverfe  waa  fuperflaoai|  he  having  made  title  befoiv,  and  panmount  the  gniot^  which  h« 
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offaed  to  trtfofe  ;  wfaeieas  he jt^tf  httve  pUddtd  tke  f.rvter  ajjigrmenfj  g.rJ  ^reyeJ  jUgmewe  withtti 
tra%/erfe  ;  otbcrwife  ic  amoancs  to  a  confc^ing  and  aTOii.in.',  anc  iw  a  mvcrt':  alio,  /•nd  adjudged  for^ 
a\<  w4n%  tor  tke  infnffictcncy  of  the  travcrfe*.  S,  C«  Qtcd   x  BuIA.  i.  Mich.  lojac.  an  fid^ 

ci'  R;cc  v.  Harnt.'-  S.  C.  cited  Ld.  Raym*  R^«  2}7»  13S.  in  cafe  of  Lambert  t«  Cook. 

9.  But  in  cafe  of  T^/doffment-^  the Jir/ff^fofiremu/l  confefs  and  awai 
the  loft  feoffment  y  as  bf  di^iiii.i)^  Stc.  For  a  diffeifor  majr  gain  an 
eftate  in  fee,  whereas  a  leaije  for  years  can  be  only  by  lawful 
conveyance.  But  when  H.  claimed  by  a  former  affignni^nt  of  a 
term,  it  would  be  impertinent  to  traverfe,  that  he  after  adigned 
his  intereft ;  for  perhaps  he  did  afTign  all  his  intereil  without  having 
any.  6  Rep.  25.  a.  in  Hclyar's  cafe. 
At  the  end  |o.  In  replevin^  &^c.  the  defcnd^mty/j/y^f^i:/,  for  that  M.  was 

of  lIm-^    /^j/W  in  fie,  and  upon  the  20  Sept.  i  JT.  £5*  M.  demifed  the  prcmifcs 
BZBT  ▼.       to  him  for  a  year,  and  he  entered,  and  Jo  avowed  for  damage  fea^ 
Coor,  in     fint.     Thc  plaintiff  confoffed  thefolfm  of  M.  butfaid,  that  before  the 
F^-^a*^"'    /^/^  to  the  defendant,  viz.  5  June  1  W.  &  M.foe  demifed  to  the  plain^ 
there  it  a      tiff  for  6  years,  &c.  and  traverfed  the  leafe  mpde  to  the  avowant. 
iMca,  that     The  avowant  demurred  generally,    PoUexfcn  Ch.  J.  inclined,  that 
(aid  the  aiTe  ^^^  traverfc  was  no  caufe  of  demurrer,  though  it  might  have  been 
of  Denny      omitted,  and  that  there  were  divers  authorities  againft  Heltar's 
▼•  ^•fjy      QASE ;  and  that  the  books  generally  are  only,  that  there  needed  no 
cafe.*    "     traverfc,  as  the  cafe  of  the  Bishop  of  Salisbury  v.  Hunt,  Cro^C. 
«^s«(B.b),  581.  and  Kelland  v.  White,  Cro.C.  494.    But  the  other  |ufr 
P^  3*  .        ticcs  doubted,  by  reafon  of  Helyar's  cafe>  and  *  Rice  and  Harves« 
ton's  case,  where  it  it  is  faid,  that  fuch  a  traverfe  makes  thc  plea 
vitious.    But  here  the  demurrer  being  general,  it  is  but  form,  and 
aided  by  27  Eliz.  where  if  one  confefs  and  avoid,  and  traverfes, 
it  is  only  in  nature  of  a  double  pica ;   and  cited  Cro.  C-  323. 
Edwards  v.  Woodden.    And  fo  per  tot.  Cur.  judgment  was 
given  for  .the  plaintiflF.     2  Vent*  2 1 2.  Mich.  2  W.  &  M.  in  C.  B. 
Denny  v.  Mazey. 

1 1.  Trefpafs  of  taking  cattte  at  D.  Thc  defendant y^^if/,  that 
y.  S*  was  feifed  of  Bl.  Acre,  and  demifed  it  to-  the  defendant  for  3 
years,  from  Lady-day  8  W.  3.  who  by  virtue  thereof  entered  and 
tool  the  caftle  damage  foafant,  &c.  The  plaintiff  r^&z^  that  h^m 
the  demyeto  the  defendant,  J.  S.  demifed  the  fame  to  btm^  to  hoUi  de 
anno  in  annum  quamdiu  ambabus  partibus  placuerit :  znd'that  be  enter* 
ed,  and  put  in  his  cattle,  and  the  defendant  took  them  within  the  2  years, 
C  4C0  ]  ahfque  hoc  that  J.  S.  demifed  to  the  defendant  mcdo  i^  forma,  &c. 
fSecinfraJ.  The  defendant  demurred,  for  that  tnc  plaintiff  did  f  not  traverfe 
the  lail  leafe,  &c.  Exception  was  taken  to  the  traverfe  of  the  laft 
leafe,  becaufe  the  plaintiff  had  fufficiently  avoided  it  before.  And 
the  fame  diverfity  was  taken  between  leafes  and  feoffinents,  as  in 
Heltar's  case  above ;  and  then  infilled,  that  fuch  traverfe  is  iB 
upon  a  general  demurrer.  But  after  feveral  arguments  at  the  bar 
die  court  was  of  opinion,  diat  when  thefirfi  termor  (aflmitring  that 
the  leflbr  had  oufted  him,  and  made  a  iubfequent  leafe)  re-enters, 
the  ^d  leafe  is  become  ^joid',  fo  that  to  traverfe  me  ad  leafe  is  to  tra- 
verfe a  void  leafe,  which  would  be  ill  upon  a  general  demurrer. 
But  the  Court  refoived,  that  this  demurrer  was  a  ipecial  demoner ; 
s«f«pca  t.  for  as  to  the  {%  non,)  fmce  it  i$  contrary  to  the  itcord^  they  find 


they  would  rtjefk  it  as  furplufage ;  and  therefore  judgment  was 

iiven  for  the  defendant,  Ld.  Raym.  Rep.  237,  238.  Trfai-  9  W.  3* 
•ambert  v*  Cook. 


(B..  b)  When /t'veral  Things  of  the  fame  Nature  are 
trayerfable,  which  of  them^^ //  be  traverfed Jirft . 

.1.  TN  trefpafs,  if  the  defgndtmt  faySj  that  A.  tvas  fiifedj  and  in-  Hcath'i 

*  fe0ed  B.  who  infeoffed  C.  who  infeoffed  D.  wbofe  eftate  the  de-  ^"' '*Si 
feniant  has^  and  gives  edour  by  A.  there,  per  Cur.  the  plaintiff  maj  s.  c«* 
traveffe  any  of  thofe  feafments^  becaufe  the  bar  is  at  large,  and  does 

not  bind  him.     Br.  'Iraverfe  per,  &c.  pL  346.  cites  16  H.  6. 

Contra  where  the  bar  binds  the  plaintiff,   as  this  bar  here  does 
not.    Bn  Ibid,  cites  15  H.  7. 3.  and  Fitzh.  Double  Plea,  83. 

0.  A  biOiop  brought  treJMs  againft  a  prior ^  who  pleaded^  that 
his  predeceffor  was  feifed  ^fif^  ond  Sedy  and  he  elected  prior,  and 
entered^  and  gave  colour.  The  plaintiff  replied,  that  before  this  his 
fredecejfor  was  feifed  in  fee  in  jure  epifcopatus^  till  by  J.  dijfeifed  ;  upom 
nohom  the  predeceffor  of  the  defendant  entered^  and  his  predeceffor  died^ 
and  he  was  eleEted  bybop^  andentered^  and  was  feifed  till  the  trefpafs. 
And  the  defendant  mawtaiued  his  bar^  abfque  hoc  that  J*  Affnfed 
the  predeceffor  efthepUifMf^  and  well)  for  it  is  no  traverfe,  that 
the  predeceffor  of  the  defendant  did  not  difleife  J.  by  his  entry  up- 
on him ;  for  the  difleifin  to  the  predeceffor  of  the  plaintiff  is  the 
matter  which  binds,  and  the  mefiie  conveyance  nothing  to  the 
purpofe.    Br.  Traverfe  per,  &c.  ph  355*  cites  35  H.6. 5^ 

^.  BjeBment.  The  plaintitf  dlr^AnW^n  aleafeniadebyjn  B*  The  BitrnnLuT^ 
AmtSkdLVktpkadedy  that  the  land  was  copyhMy  parcel  of  the  mamr  ^^l^J^ 
of  Sm  of  which  the  king  was  and  is  feifed^  who  by  his  Jhward  granted  jndtSii' 
the  fame  to  the  defendant  infee^  to  hold,  &c.     The  plaintiff  replied^  Coonfadd^ 
that  before  the  king  had  any  thing  in  the  lands,  the  queeti  was  Jeifod  in  ?!J^* 
fee,  in  right  of  the  crown  ;  and  by  her  Reward,  atjuch  a  court,  grant"  mddma1t§ 
/i/the  lands  to  the  plaintiff  in  fee,  to  hold,  &c«    Tlie  defendant  de^  tbeplum;^^ 


f«ms. 


murred  to  the  replication, /L;^»^f7|'  that  the  ^icintiff fhould  have  tra^  y^^  ^ 
verfed  the  grant  alleged  by  nun  in  his  bar.    But  the  C6urt  held  the  s.  c'  by  Um 
replication  good,  becaufe  Xhi^  plaintiff  had  confejfed  and  avoided  the  mm  of 
i^endants  title,  by  A  former  copy  granted  by  queen  Eliz.  and  therefore  Jjif^^^Jj^ 
tteeded  not  to  traverfe  the  grant  made  to  the  defendant.     Cro.  J.  299.  ingly.— .^ 
pi.  a.  Fafch.  10  Jac.  B.  R.  Rice  r.  Hanrefton.  *  *«»**•  «* 

aoMof  RiCB  ▼.  HAftftity  accofdiAgly  \  and  WUliamt  J.  £u«l,  that  it  appearing  by  the  replicatioa, 
that  the  grant  to  the  ptaimiffy  bong  firft  in  time,  had  avoided  the  defendant*!  leafe,  bang  the  •  lift. 
The  drfndtmi  wght  thesefbie  H  hemt  r^timd,  midfi  to  have  trtnerftd  tbt  fiff  »raas\  hmt  by  httdi* 
fftrnr  t»  ihs  rqiiaftmi  he  bed  imftfii  tke  grots,  iadtr  vbkb  tbifUhrtiff  claimed* 
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^ox  CntoetOr. 

« 

(C  b)      Suppofal  of  the  Writ,  &c.  .  travcrfablt  in 

what  Cafes. 

-1.    TT^^RITofentr^hjA.  that  the  tenant  has  not  ingreji  unkfs 
h  7'  ^*  '^^^  dijfeifed  the  plaint  if .     The  tenant  faidy  that 
the  demandant  infeoffied  J.  N.  by  bis  deed:  judgment  if  againfi  his 
deedy  &c.     Per  Thorp,  this  is  contrary  to  die  writ,  &c.  by  which 
he  faid,  that  A.  infeoffcd  J.  N.  abfque  Iioc  that  J.  N.  difieifed 
A.     Quod  nota»  that  where  the  plaint  is  contrary  ta  the  fuppofal  of 
the  wriiy   it  is  not  good  without  traver/tng  the  point  of  the  vtriu 
Br.  Traverfe  per,  &c.  pL  56,  cites  38  £•  3.  i.  and  15  £•  4*  28. 
4  H.  6.  29.  8  H.  6.  2]  3.   9  H.  6.  32*  and    15  H,  7.  16,  17, 
accordingly. 
SwCcittd         2.  In  mortdancejior  the  tenant  mzj  allege  Joint feifin  in  himfelfy 
5?*  ^e     ^*^  ^  the  father  of  the  demandant :  and  this  is  a  good  plea,  vatb^ 
355.  inafe  out  traver/tng  the  file  djingfeifedf  and  the  reafon  feems  to  be  be- 
ef Pvllein     camfe  the  *  writ  and  declaration  is  onljfuppofaL     But  where  the 
V%^^^u   jointenancy  is  alleged  for  bar  in  aflifc^  or  other  adion,  or  in  4 
TfsveHc  *   title,  there  the  fole  dying  feifed  is  traverfable.    The  reafon  feeni$ 
per,  Jbc.  pi.   to  be,  becaufe  the  bar,  title,  and  replication  are  matters  infoBy  and 
rZE-A^lo.  tiotfupp<^aL    Br.  Traverfe  .per,  &c.  pi,  185,  <:ites  5  H,  7,  ii,  \%. 
S.  C.  cited        3.  In  formedon  it  is  a  good  plea,  thai  iht  ennceftor  is  aHve,  wkbout 
m^m^Rep.  ^^*^^J***g  '^^  deathy  becattfe  the  death  is  not  alleged  but  by  fupp- 
3SS*  ii»  cafe  pofal.     Contra  where  it  is  alleged  by  matter  in  faS  i  for  where  one 
•f  PuUeiB     aOeges  life  in  fad,  the  other  0iall  (ay  that  h^  is  de^y  mbfyue  bof 
V*  BcnliMi.    ^^^  ^  ^  alive:  and  where  death  is  alleged,  the  other  fliall  fay 
that  he  is  alive,  abfque  hoc  that  he  is  dead  \  and  where  the  abfque 
hoc  is  alleged,  there  (ball  come  the  viihe.  Br*  Traverfe  per,  &c> 
pi.  187.  cites  6  H.  7*  5. 

(D.  b)     By  whoniy  or  in  wbofe  J^amc  to  be  taken« 
Plaintiff,  &C.  or  Defendant,  Tenant,  &c. 

AMfntrtafe  |.  JT^tHERE  the  tenant  tales  no  fans  ceo  in  his  plea,  there  the 
ff^M^  ftr*M  demandant  Jball  take  no  fans  ceo  in  his  replication,  but  (hall 

theZtire  te-  maintain  that  which  the  tenant  has  traverfed.  Br.  Traverfe  perj^ 
tMf  upon    gcc.  pi.  70.  cites  19  H.  6.  13.  per  Newton. 

nniKhn  orpleadt  tn  har,  abfque  hoc  that  his  compjn'ton  any  thing  bas,  guid  the  iber  Wtnmfe  tMket  the  eatife 
temaney  itptm  hitriy  ahfque  hot  that  the  ether  any  thing  baSf  nnd  vonthes  or  pleads  in  har\  there  it  is  faffi- 
cient  for  the  demindant  to  fay  that  they  two  are  tenant!  as  the  writ  fuppofes,  prift ;  without  trsftr^; 
liccaufe  they  in  their  pleas  have  uken  traverfe  ;  per  Newton  and  Folthorp  accordingly.  Br.  Travcils 
Mr,  &c.  pi.  70.  cites  19  H.  6.  13.  Br,  Maintenance  de,  iec*  pi.  9.  cites  9  H.  6.  13. 

A#  In  forme-       j.  But  where  the  tenant  tales  no  fans  ceo  in  hisple^y  there  the 

uHsJfp^ds  ^^^^^^^^  ^Z^  ^^  ^^*'  *  f*"*  ^^^  ^^  ^^  replication.  Br,  Tra? erfc 
i^iMena^  '  per,  &c.  pi.  70.  cites  *  19  H.  6.  13.  per  Newton« 

m>itb  a 

Jtranger  net  nameiy  ef  the  ^ft  0/  J,  N.  jadgment  of  the  writ  j  there  the  demandsnij^  fiy  thei  he 
*  it  tenant  as  the  vrrit  Juffcfes^  abfque  hoc  th^  the  firanger  any  thhig  hms*  Br.  Traverfe  fOfjkc 
pi.  70.  cites  i9  H.6.  13.  per  Newton.— ^— -Br.  Maintenance  de  Briet^  bL9«  citei  9H«6«  13*-^ 
S«  P.  Br.  Traverfe  per,  4k,  fU  iSj*  cite^  6  H.  7.  5.  per  H^Stj  and  Fiiifai  J. 
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3.  In  outlawry  It  was  faid  per  Young,  that  where  a  man  is  CmrM  i/te 
nttmnUi  rf filmy  ly  venUa,  his  fitfees  nor  his  mainpernors  far  bis  "^^^^ 
good  ielmviourJkM  not  traverfe  that  be  was  not  guilty.     Br.  Tra-  ^yi^a^* 
verfc  per,  &c.  pL  310.  cites  7  E.  4.  a.  which  00ns 

Tfimie  per*  ftc.  pi.  310.  cites  7  £•  4«  »>■         ^But  upon  ootbiwry  of  cbe  princlpdy  iSb^fevffte  nif 
travcrie  the  fdony,  concnry  of  verdid.   Br.  Traverfe  per,  dec.  pl«  313.  cites  ^^E.  3.  ix* 

4*  In  debt  fir  rent  the  plaintifF  declared  that  he  demifed  to  the  It  Is  Cud  Hi 
defendant  26  acres  rendering  rent ;  the  defendant  pleaded  that  he  ^^^ 
demifed  to  him  the  a6  acres^  and  alfo  4  acres  more^  ahfque  hoc  that  thit  this 
he  demifedtbe  26  acres  tanttim  ;  and  the  jury  found  that  the  plaintiff  op'mion  of 
demifed  21  acres  only;   the  Court  doubted  for  whom  to  give  ^^^^ 

{*udgment;  but  Shelley  faid,  that  the  defendant  needed  not  to  c.  B.  att» 
latrc  travcrfed,  he  having  confcfled  that  and  more,  and  then  the  ^  ttaTwfe. 
traverfe  ought  to  come  on  the  part  of  the  plaintiff,  viz.  abfque 
hoc  that  he  demifed  the  faid  4  acres  prout,  &c.  and  then  the 
charge  of  the  jury  would  be  only  upon  the  fuvplnfage,  viz.  the 
demife  of  the  4  acres ;  whereas  here  it  is  upon  the  whole  26, 
&c.  but  he  would  advife.  D.  3a.  b.  pi.  7.  Pafch.  28  8c  29  H.  8« 
Anon. 

5.  In  deh  for  rent,  the  plaintiff  declared  on  a  demife  of  4  acres  Raym.  i«5, 
est  5  /•    The  defendant  ^/au/a/  that  the  demife  ivas  of,  the  faid  4  acres  ^oJ^'^^ 
emd  om  acre  more^  viz.  JVh.  Acre^  and  tlxit  before  the  rent  due  the  judgment 
f^dsftiff  entered  into  Wb.  Acre.     The  plaintiff  demurred,  becaufe  «i«ntiooed. 
the  defendant   did   not  traverfe^  ahfque  hoc  that  he  demifed  the  pi.lf*^. 
4  atret  mdyg    but  it  was  faid  on  the  other  fide,  that  the  tra-  monv. 
yerfe  ought  to  come  on  the  part  of  the  plaintiff,  viz.   that  he  S™*^'?*^ 
ihould  have  m^ntained  the  demife,  abfque  hoc  that  he  demifed  in^t  wu 
Wh«  AcDCf  It  was  anfwered,  that  this  would  be  a  departure,  and  given  for 
dierefiorc  the  traverfe  ihould  be  by  the  defendant ;  becaufe  when  ^  ^'!!'°^ 
he  pleads  other  leafe  than  that  on  which  the  plaintiff  declared  he  f^llnth«i 
jhouU  traverfe  the  leafe  upon  which  the  plaintiff  declared,  viz.  not  con- 
he  fliouid  have  pleaded  the  leafe  of  Wh.  Acre,  abfque  hoc  that  jJ'^^^jIV*^ 
he  demifed  the  4  acres  tantum:  and  of  this  opinion  was  the  hocthaube 
Court,  and  gave  judgment  for  the  plaintiff.    Lev.  263*  Hill,  plaintiff  had 
ao  &  21  Gar.  2.  B.  R.  Salmon  v.  Smith.  ^'^{^ 

■  Sannd.  so6.  S.  C.  adjudged  accofdingly.     But  SaundcrSy  who  afgncd  fo^  the  defendant,  fayt 

St  the  end  of  his  report  of  the  c^fe,  chat  it  feems  to  him  that  the  Inving  the  matter  at  large  in  the  plea» 
and  fo  for  the  traverfe  to  come  of  the  part  of  the  nlaintiff*  in  his  replicatioa,  wwUd  have  been  the  moft  ape 
and  fubibntiai  manner  of  pleading  \  hut  that  the  Court  wu  of  another  opinion,  ag  he  hid  before  sc- 
ported. 

(E.  b)    How  much. 

I,  tN  forcible  entry  the  declaration  ti/Ar^a  botfes^  and  100  acres  Br.Repk. 
*  of  lands  the  defendant  faid  that  A.  JS.  was  feifed  rftbe  manor  s^cf'for^t 
efpM  of  which  the  houfes  and  land  is  parcel^  and  conveyed  himfelf  to  may  be  that 
tt  by  tenure  and  efcheat  of  the  manor ^  and  gave  colour  of  the  houfes  he  who  died 
find  land  only,  and  the  plaintiff  intitled  himfelf  to  the  manor,  gnd  fq  ^jjf^*? 
f}e  was  feifed  of  tlie  houfes  and  land  till  by.  the  defendant  diflbifed,  houfe  did 
9n4  tTW^Tf^i  ^^^  dying  feifed  of  the  tenant  fofj  the  defendant  of  the  notdiefeifc^ 

)mfi4  »f^*»»' 
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.  ,  hot^  and  land  alleged  in  the  iar  of  the  efcheafy  and  did  not  anfmer 
«ily  o£  the*  '^  ^^  etftite  mafioTj  as  his  title  was  •  in  the  prermfes i  and  yet  wdi, 
Loure  ana     pcT  judkium.     Br.  Traverfe  per»  &c.  pK  156.  cites  36  H.  6.  i5>» 

hiids. 

And  he  need  not  traverfe,  bat  wAy  that  of%obicb  be  complaint  who  Brought  thea&ion,  and  it  m.^  be  that 
the  houfe  and  land  were  parcel  of  die  laaaor  at  <me  time  and  not  ac  aaothor*  Bt.  Ttmttk  f^^.  kc 
fK  156.   cites  36  H.. 6.  19. 

But  tuhfre  ajt/u  is  /evied  of  the  mamry  and  he  bt  lags  fcirefadms  tf  3  acres  parcel^  there  it  h  odwc* 
wxiie  J  Cor  he  alleges  thc&uife  manor  to  be  to  the  fine.     Br.  Ibid. 

/or  where  2.  A  man  may  traverfe  more  than  is  alleged i  per  Wangf.,Br, 
^hilSfor    'r^'^^^^^*=  pc^  &c.  pi.  26.  Cites  33  H.  6.  49. 

•rbicrement  to  eo/ijifl  in  cne  foim,  the  other  par.ty  may  fay  thai  it  was  upon  this  condition  and  anithar,  ami 
Joreo  wbatf  abjqut  hoc  flat  it  vfjs  upon  the  one  only,  or  that  they  arbitrated  this  point,  and  aijother, 
th(qii/t  hoc  that  they  arbitrated  this  point  only.     Br.  Ibid. 

.  jind  inwafle  hy  the  bdry  if  the  tenamt  ailegas  grant  of  the  raverfon  by  the  father  in  Ke  Ufi^  tc  ^piich 
be  attorned  f  the  plaintiff  may  fay  he  did  not  attorn  im  the  life  of  bis  father,     Br.  ibid. 

And  in  aj/ife%  if  the  tenant  pleads  that  bis  father  was/etfed  in  fee^  and  £ed  by  protefiatlcn  feijed,  the 
flaint'iff  may  malte  title  by  ajhrangery  abfifue  hoc  that  the  father  of  the  tenant  ever  sny  thing  bad*  Br« 
Ibid.—-— And  it  is  faid  F.  38  H.8.  that  he  may  Uy  abffue  bee  that  the  father  vfasfisjiinfee^kx^ 
Jbld— Heath*8  Max.  116.  cap.  5.  cites  S.  C. 

So  where  a  writ  of  privilege  tnas  brought  by  the  defendant  m  trefpais  m  fervant  of  an  eficer  of  At 
Ixcheqner  ;  the  plaintitf'  refliadf  that  the  defendant  was  forvant  in  bu^ndryy  abhae  boe  that  he  n  a 
lervant  attending  at  tbeoffie.     And  Prifot  held  this  a  good  iflae  }  and  none  but  Lpalcen  denied  it.    Br* 

Traverfe  per,  &c.  pi.  27.  cites  34,  H.  6.  1 5. But  Brooke  m^ces  a  ^useic  if  beovgbc  not  t»tiafttfe| 

abii^ue  hoc  that  ihe  privilege  extends  to  all  the  lervanlSy  proat>  fte. 

« 

3.  Where  the  jujlijication  goes  to  a-  time  and  place  tUft  mlkgedhj 
the  plaintiff,  there  muft  be  a  traverfe  <f  both.  %  Mod.  68.  Hili 
28  &  29  Car.  2.  C.  B.  Wine  ▼.  Rider. 

4.  Judgment  was  given  in  debt  in  C.  B.  The  defendant  bfoc^hi 
ivrit  of  erroTy  and  f^gned  the  veant  rf  em  erigmeJj  to  which  the 
defendant  in  error  pleaded  a  rekafe  of  errori.  The  ptedmHfm  error 
replies,  that  defendant  had  obtained  twojud^memit  eigeuntTiiiif  in  the 
fdme  term^  and  traverfid  thai  the  reUtUe  of  errors  ploaaed  m}as  a  r#» 
leafe  of  errors  in  that  judgment  of  wbuh  tie  verii  of  error  was  now 
brought.  Holt  du  J.  faid  the  plea  is  good  nem,  after  die  re* 
kafe  h  fet  out  upon  oyer)  (or  now  it  aopeais  to  be  a  itleafe  of 
tills  judgment,  and  it  fiiall  not  be  intended  that  dieie  was  anodiev 
judgment  between  die  fame  parties  of  the  fiune  tenn.  And 
your  replication  is  not  good ;  for  ii  there  were  another  jndgaieiit 
to  which  this  releafe  might  be  afq^lied,  yon  fhould  have  pleaded 
fpecially  and  certainly,  and  have  averredj  that  this  releafe  was  a 
releafe  of  the  errors  in  that  Judgment,  and  fo  have  given  the 
plaintiff  an  opportunity  of  anfwenng  that  judgment,  aft  bv  pkad- 
ing  nui  tiel  record ;  for  if  there  be  no  fuch  record,  tnt  very 
foundation  of  your  replication  is  gone ;  for  if  diere  be  no  oth^ 
judgment,  this  releafe  releafes  this  judgment,  and  the  traveife 
is  of  a  thing  in  the  air.  2  Ld.  Raym,  Rep.  1054,  1055.  Mtdu 
3  Ann.  Davenant  v.  Raftor. 


(F.  b)     Wb^  muji  ht  alleged^  though  it  be  not  tru^^ 

verfabU^ 

!•  liJ  firmubtt  the  explees  ought  to  be  alleged,  for  otherwife  Br.  Attach* 

^  the  count  is  not  good ;  and  yit  wben  S>ey  art  aUeged  tbef  ? ^^./!*^ 
o#v  Mt  travcrfabk.      Per  Martin.      Br.  Ezplees,  pL  6«  cites  ^Ui]^^ 
9  H.  6.  6i.  s,c. 

2.  Attachment  upon  a  prohibition,  the  Hvrit  was  tenuit  placitum 
contra  prohibitionem  no/lramy  and  did  not  count  that  prohibition  Hjuat 
deltverei  to  tie  defmdant^  by  which  the  defendant  dejnanded  judge- 
ment of  the  count  for  this  default ;  and  per  Cur.  he  ought  to 
count  it;  and  yet  it  is  not  traverfable.  Br.  Attachment  fur  Pro- 
hibition, pi.  !•  cites  9  H.  6.  6i. 

3.  In  fbrmecjpn  in  remainder,  deed  of  remainder  ought  to  be 
fhewn,  and  yet  it  is  not  traverfable.  Br.  Travcrfe  per,  &c. 
pi.  324.  cites  14 H.  6.  I. 

4.  He  who  prays  to  be  received  ought  to  Jhew  catdfe,   and  if  the    [  404  J 
caufe  he  mtfufficient  the  demandant  may  demur  ;  and  yet  bejhall  not 
traverfe  the  caufe.  As  a  man  may  demur  for  a  thing  formal,  as  the 

year  and  day  in  trefpafs,  and  yet  they  are  not  traverfable.    Br« 
Kefceit,  pl»  133.  cites  32  H«  6.  i2. 

5.  If  a  man  dijeifes  me  I  may  have  trefpafs  for  the  mefne  profits 
fhough  I  do  not  re-enter,  but  in  pleading  I  ought  to  allege  re-^ry; 
but  this  {hall  not  be  traverfed :  quod  nota  per  Pigot,  anid  none 
denied  it,  Br«  Traverfe  per,  &c.  pL  131.  cites  9  £.  4.  .38.  at 
&e  cnd« 

6.  In  replevin  if  the  defendant  fays  that  he  tool  them  in  another 
place  than  where  the  plaintiff  counts,  it  is  no  plea  if  he  does  not 
jhew  caufe  of.  the  taking,  as  to  make  avowry,  &c.  and  there  the. 

caufe  or  matter  of.  the  z'vovn^ fhall  not  be  traverfed,  but  the  ifOic 
Ihall  be  taken  upon  the  place  ;  quod  nota;  iflue  tendered,  which* 
fiiall  not  be  tried*    Br.  Replevin,  pi.  45.  cites  21  £•  4.  64. 

7*  Condition  of  an  obligation  was,  that  the  obligor  fhotdd  not 
enter  or  dedrnftsch  a  houfe;  and  the  defendant  faid  that  he  did  not 
enter  nor  claim.  Keble  iaid  he  claimed,  prill.  Per  Brian,  you 
ought  to  fay  that  he  came  to  the  land,  and  clahTied  the  land,  and  en^ 
tered  into  it,  and  yet  nothing  efthe  etetryfiaU  be  traverfed,  hut  only 
the  didmj  quod  nota.  Brooke  makes  a  quaere  of  this  opinion; 
tor  there  he  alleges  both  pointsr  of  the  condition,  &c.  Br.  Con- 
ditions, pi.  130.  cites  4  H.  7*  13. 

81  The  eeei/ideratitn  in  an  a£lion  upon  the  cafe  is  material,  but  Nowhere  !■ 
not  traverfable;  per  Wray  and  Fenner  Juftices.    Cro.  E.  201.  cafe  upon 
pi.  27.  Mich.  32  &  33  !Bli2.  B.  R.  in  cafe  of  Smith  v.  Hitdi-  J^,^*^ 

cock.  cJfidtratim 

wtt  tsttetud^  it  ii  not  iMVerfable.    Ibid.  ttUes  5  H.  7.  ax'fl.  7*  1^ 

9*  Bo  in  an  ai£Hon  fier  trover,  the  converfion  is  material,  bat  not 
traTeifabk;  per  Wray  and  Fenner  J.  Cro.  £.  20 it  pi.  27.  in  cafe 
of  Smith  ViL  Hitchcock. 

10.  Tref 


404  Crdtietff^ 

to.  Tre^fifir  iUtingf  &c.  a  tame  deen  the  dtteriAsM plia^ 
an  bar  that  be  was  pojfeffei  of  fuch  lands  for  a  term  of  years,  asid 
that  ajlray  deer  ctwte  tEerem^  and  that  he  not  knowing  it  h  he  a  tami 
deer  hlled  it,  qua  ejl  eadem  interfeBiOf  &c«  And  upon  demurrer 
the  Court  inclined,  that  the  plaintiff  JbouU  have  averred  in  his 
count  that  the  defendant  knew  the  den-  to  be  tame,  othtrwife  they  in« 
clined  that  he  is  excufable  ;  but  afterwards  they  ordered  the  de- 
claration to  be  amended,  and  defendant  to  plead  not  guilty* 
a  Lutw.  1359*  Fafch.  3  Jac;  a.  Atkinfon  v«  Hunter^ 


(G.  b)     What  Thing  ts  travtffahle  in  one 
Hjobicb  is  not  fo  in  another  ASion. 

I.  y4NNUITT.  Per  Danby,  Prifot,  ahd  others,  anno  ^o  H.i5* 
-"^  A  parfon  (hall  haVe  aid  df  the  patron  without  caufe  Jbewn^ 
itherwife  than  to  fay  that  B.  wasfeifedofthe  manor  rfD.  to  which 
the  advowjon  ivas  appendant,  and  prefented  him,  ahd  that  he  fiUnd 
the  church  difcharged,  &c.  and  prayed  aid  \  and  the  caufe  is  Hot 
traverfable  where  he  (hews  caufe,  as  it  fhall  be  Iftrhere  land  is  ^^ 
manded  againfi  tenant  for  life^  for  he  fhall fhtw  caufe,  aiid  the  caufe 
is  traversable  of  the  aid,  and  not  in  writ  of  annuity ;  note  the 
diverfitj.    Br.  Aid,  pi.  Sp*  cites  22  H*  6.  47. 

a.  Replevin.  The  defetidant  makes  conufahee  as  bailiff  to  J.  S« 
The  plaintiff  traverfes  abfque  hoc  that  he  is  baUiff:  the  defend* 
[4053  suat  demurs,  and  judgment  for  him;  for  the  difference  is  between 
trefpafs  and  replevin.  In  the  former  fuch  a  traverfe  may  be  taken, 
but  not  in  the  latter.  1  Ld.  Raym.  Rep.  233.  Trin.  9  W.  3* 
Harrifon  v.  Britton. 

3.  A  prefentment  in  a  court  leet  is  traverfable,  but  ho  a£tion  liei 
againft  the  fteward,  for  awarding  procefs  upon  it.  Such  prefent- 
ment is  traverfable  in  replevin,  not  in  trefpafs,  tior  in  aBion  againfi 
the  judge.  Ld.  Raym.  Rep.  470.  £aft*  1 1  W.  3.  in  cai^;  of  Gro* 
envelt  v«  Dr.  Bumel  &  al« 


(H,  b)    By  what  Words^  or  what  will  amount  to  a 

Traverfe. 

X.  'T^HE  words  ahfque  hoc  are  not  neceffary.    See  Saund.  22.  ia 
^    the  cafe  of  Bennet  v.  Filkins* 
2.  Et  non  virtute  warranti,  &c.    See  Saund.  2i,  22.  Mich. 
x8  Car.  2*  Bennet  v.  Filkins. 
SeeiSaik.       3.  Nqti  antea  in  fome  cafes  will  make  a  traverie^  per  HoU 
i*c  ^'  **   ^*  J*  Raym.  Rep.  349.  356.  in  cafe  of  PuUen  v.  Benfpn. 

See  {^)  pU        4*  Partes  finis  nihil  habuerunt^  &c.  is  a  fufficient  denial  of  dia 
5.  $.C.       feifin  alleged  at  the  time  of  the  fine,  and  is  a  traverfe  in  cffi^, 
though  not  introduced  with  the  formal  words  of  abfque  hoc,  &c« 
.  2  Lutw.  1625.  Trin.  i  Ann.  iji  fome  obfervatioAi  of  the  reporter 
on  the  cafe  of  Walters  t.  Hedges. 


5%  Nm  affum^ty  and  non  eft  foBum^  ate  both  of  them  pleas 
^hich  traverfe  pfiatters  in  thofe  refpe£live  anions  that  are  pleaded 
by  way  of  recital ;  per  Parker  Ch.  J.  xo  Mod.  ij^i.  Mich.  la  Amu 
S.  R.  Seftern  v.  Cibben 

(I.  b)    AUtery  vd  alio  Modo.    Good  or  neceffarj^  in 

what  Cafes. 

t.  TSEBT  againft  executors,  who /W  that  tbi:ptu^f  iiei  intf/Uie^  8.t>.HMdi^ 
*-'  and  the  ordinary  cotmnitted  the  admiftt/hrati&n  f9  N.  and  they  ]^"*  "^ 
ns  fervemts  rfN*  fold  the  geods,  and  rendered  to  him  an  aeewfH^  abficjue  13  R  6^  23. 
hoc  that  tbey  adminiJUred  in  other  manner.    Br.  Traverfe  pcr^  &C 
pL  379*  cites  31  H.  6.  13. 

2.  Debt  againfi  the  marjhal^  ttpm  an  tfiape  of  one  T.  who  was  Ati\\^m» 
condemned  to  the  plaintiff  in  affife  in  loL  and  brought  writ  of  Jf**,^'*' 
error  \  and  the  judgment  was  aiErmed,  and  he  committed  to  the  that/rom 
Marihalfeai  and  fufFered  to  efcape,  the  defendant  faid  that  a  great  ^mhs  dl4 
number  rf  the  hin^s  enemies  broke  the  prtfon^   and  took  them  out,  21^^**^ 
abfque  hoc  that  he  efcafed  a/iter,  vel  alia.  modo.     And  the  opinion  i^^HH^ 
was,  that  it  is  no  plea,  if  he  does  not  fay  that  they  nverejlrange  etie-'  «nd  not 
tmesy  as  of  France,  &c.    For  if  they  were  of  England,  he  may  ?*<Sj^£^ 
have  his  recompence,  and  if  they  were  ftrangers,  the  plea  is  good  ibid, 
without  any  ians  ceo^   &  adjornatur.     Br.  Dette,  pL  22.  cites 

33  H.  6.  I. 

3.  Trefpafs  of  grafs  cut,  the  defendant  jujiifiedy  becaufe  he  was 
feijed  of  a  hmfe^  and  100  acres  in  fee^  to  which  he  and  all  thofe  whofe 

eftatej  &c.  have  had  common  appendant  in  ^o  acres ^  rf  which  the  place  {[  4Q6  J 
where y  &c.  with  all  manner  of  beafts^  &:c.  .  Littleton  protefiando 
that  he  has  noty  iic.  £t  pro  placitOy  that  he  has  common  there^  as  long 
as  he  and  thofe y  &c  dwell  in  the  houfe  aforefaidy  with  their  becfi  le* 
vant  and  couchanty  and  not  otherwife  ;  and  that  at  tie  time  of  the  tref 
pafs  the  defendant  was  not  dwelling  in  the  faidhoufify  abfque  hoc  thaf 
be  and  thofe  whofe  ejlatey  &c,  have  had  common  in  any  other  form. 
Per  Prifot,  he  ought  to  traverfe  here ;  for  where  the  phintijf  con* 
feffes  as  much  as  the  defendant  alleges y  and  morcy  he  need  not  traverfe; 
but  as  here  he  has  not  confefled  fo  largely  as  the  defendant  has 
alleged ;  for  he  alleged  all  timesy  and  the  plaintiff  did  not  confe/s 
but  during  the  time  that  the  defendant  dwelt  in  the  houfey  but  this 
traverfe  abfque  hoc  that  he  has  common  in  any  other  manner  is, 
not  good  \  quod  curia  conceflit,  by  which  he  traverfed  abfque  hoc 
that  he  has  common  there  modo  l^  formay  prout,  &c.  and  the  others 
€  contra.  Quaere  of  the  diverhty  of  thofe  traverfcs  welU  Br» 
Traverfe  per,  &c.  pi.  143^  cites  37  H.  6.  34. 

4*  Trefpafs  upon  the  5  R«  the  defendant  jujlifiedy  becaufe  diflrfji  Hetdi'« 
was  awarded  againjf  the  plaintiff  in  the  court  of  B.  and  he  at  the  ae^  **"•  ■ ' 
fire  of  the  bailiff  aided  him  to  dflrainy  which  is  the  fame  entry  of  s.^cf 
wl^ich,  &c.  and  no  plea  by  2  juftices,  becaufe  he  claims  nothing  in 
the  foil  by  fuch  entry y  by  whiqn  he  faid  further,  abf<iue  hoc  that  he 
entered  In  any  other  manner  s  and  then  a  good  plea,  per  Choke  Juf* 

tice^  for  cbc  general  iiTuc  is  obfcure  to  the  lay  jury,  but  AOiton 

fund 
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4o6  4t:t«itttQ^ 

tipd  Abtkham  contra ;  for  per  Needfaam,  he  IhaJl  (xj  sAfyie  2«e 
jtbai  be  entered  m  the  writ  fitpfofu ,  and  Afhton  contra,  and  that  ke 
ftati  have  ikut  gimral  ijke^  and  pve  the  matter  in  evidence.  Bi« 
Travcrfc  per,  «c.  ph  215.  cites  4  E.  4.  13. 

5.  Trefpaft  upon  5  R.  2.  the  defendant  jujlifiei his  entry  into  die 

land  to  male  vntbernant^  kf  precept y  &c.  ahfaue  hoc  that  he  entered  in 

iOther  manner  t  and  held  no  plea  becaufe  he  did  not  of^iver  to  the 

entry  and  expuifiom  of  the  plaintiffs  by  which  be  faid  atfque  hoc 

that  he  entered  as  the  writ  fuppi^es :  and  the  plaintiff  imparled ; 

for  this  laft  plea  vis  Jield  a  good  plea  by  the  J uftices.    Br.  Tn- 

veife  per,  &c«  pL  ipa.  cites  5  £.  4.  26.  34.  quod  nota. 

S«  la  «r-  6.  An  aUot  ly  name  efthe  aibot  of  D.  recovered  an  annuity  agaia/i 

S/*w«f  *  ^^9  the  defendant  died,  and  thic  abbot  brought  fcire  facias  agmnfi 

8t.  John  •£   thefucceffir,  who  faid  that  where  the  abbot  recovered  by  prefcriptien  ij 

UruOkiD     etame  efaMtat,  he  faid  that  the  abbot  had  the  annuity,  as  parfon  impar- 

!5  W^j6-  y^^^  V  ^*  ^^  ^^  ^c  recovery  not  naming  him  parfon  void  and 

tw»s  the  '    null  in  law ;  and  becauie  he  did  not  fay  abfque  hoc  that  the  abbot 

^^!ud^hai  ^^  <*Act  annuity,  therefore  no  plea  per  judicium :  for  it  maybe 

StUpJfttH    ^^  ^  ^^^  ^^'^  annaities,  the  one  as  abbot  and  the  other  as  par- 

mf^arfimecf  Cou*    Br.  TrsHTerfeper,  &c.  pi.  305.  cites  10  E.  4.  i6. 

^.  awd  that 

itaMdbUpre^iceJors  ba»e  i^eiiopay  ittspar/ora  ofC.  and  not  as  priorSf  akfnu  hoc  tbat  theflahitifUt 
ianfeifid  of  awt  annuitf  in  other  manner  5  and  after  he  faid,  ahffue  hoc  that  the  plaintiff  or  bisfredec^ 
have  heeajeifidofamf  mamity  othar  tbfiti  this  annuity  \  judgment  of  the  writ,  and  this  was  faid  a  periloat 
iflbe,  by  which  he  faid  ahjfut  hoc  that  be  was/eifld  of  this  annuity  in  other  manner^  prift  ;  ic  adjomatv  \ 
and  this  a  good  plea  that  he  is  charged  ai  parfon,  and  not  as  prior  \  for  otherwife  he  may  be  dooUj 
chaffed  with  two  annuitiei.    Br.  Traverie  per,  ftc.  pi.  aSo.  cites  xs  £.  4.  43»44. 

So  injebe  ^.  The  tiaverfe  cJiier,  vel  alio  mode,  Jhall  never  anfwer  to  the 

2e*i8th?*  *'"*'»  *^?  '^  '^  manor  of  the  converfion.    Cro.  E.  434.  pi.  43, 

December,  Mich.  37  &  38  EKk.  B.  R.  in  an  aSion  of  trover,  &c.  Afcuc  y. 

the  defend-  fiaanderfon. 

ant  pleaded 

the  efcape  the  1 6tii  December,  and  a  re-talpng  upon  fre&  fuit  the  17th  December,  and  that  he  le* 
(ained  him*  abC^  hoc  tb«t  be  m  guilty  aliter,  1^  alto  modo  ;  it  was  moved  tbat  this  traverfe  of  afiter, 
▼d  alio  modo,  anfwen  not  to  the  tiipe,  bat  to  the  ovumer  ofajy  thing  alleged  ;  and  dtcd  33  H..6. 2S. 
and- 37  H.  6*  67.  And  of  that  opinion  were  all  tbejaftices  at  this  time,  faefides  Popfaam,  that  the 
flea  wai  ill  for  that  caufe  \  but  adjomatur.  Cro.  £.  439.  pi.  55.  Mich.  37  &  38  £lis«  B.  JL  O0fk 
V.  Ridgway. 

So  In  treMs  for  hnakiag  and  eoltriiif  hU  boofe  at  Norwich*  m  the  ictbddf  o/Ntnumber,  Sec,  the 
defendant  ^K^fflei  by  a  frocefi  otet  of  an  inferitr  court,  by  virtue  whereof  he  entered  the  hovfe  on  the 
^iithday  ofNovemheTf  Qtc,  fue  eA  eadaufraSio  ic  intrano,  and  them  trawerfed  tbat  bt'wss  gnif^  aUterp 
«w/  aHo  niodo ;  and  upoa  a  fpccial  demurrer,  and  ihewiag  this  ht  caufe,  the  plea  una  a^i^^  ^  i 
sad  i^greed  by  »U,  at  weV  at  bar  m  at  b«ch,  that  the  tnvetfe  alitor,  vel  aUo  modo^  doef  not  eitad  I9 
time,  but  to  the  manner  of  doing  the  thing.     *  Latw.  145 7.  Uifi.  9  W.  3.  Hargnve  ▼•  WanL 

•[407] 

8.  ImEffttttntfor  u/ing  a  trade  at  H>  in  Suffolk,  ntfthemn^  fervei 

an  apprentice/hip  to  that  trade,  tec.    ThtAtitnizntpleaiedtbeeu^ 

of  London  to  buy  and  fell  any  where,  and.  that  he  being  a  cHixen  and 

freeman  of  London,  did  rgtde  at  F*  to  buy  and  feU  TOods  prottt  d 

Dene  licuit,  which  is  the  fame  t^ng  the  trade,  as  in  me  indiAment, 

abfque  \L^ibat  he  uftd  it  aliter,  vel  alio  modoi  the  Court  held  Ae 

trayerfe  and  plea  ilL    The  reporter  in  a  nota  fays  he  thinks  A^ 

plea  ill,  becaufe  the  defendant  had  oonfefled  the  ufing  the  trade;^ 

and  yetKas  traveried  abfque  hoc  that  he  ufed  the  trade  aliter,  vd 

alio  modoj  which  he  fays  is  idle  and  abfurd  to  tniTcrie  the  vfiof 

Ac 


like  tfacG;  aliter/vel  alfo  mbdo ;  for  he  wis  tiot  charged  by  tne  in- 
dhEtmtnt  of  ufiiig  it  aliter  vel  alio  modo ;  and  therefore  the  tra- 
verfe  ought  to  have  been  omitted;  Saund.  3111  312;  Mich*  21 
Can  2.  Sic  King  v.  Kildferby* 

(K*b)     Modo  &f  Forma.     Necejary,  or  good.     In  f^'^J,]^^' 

what  Cafes.  notes,  and 

pL  5.  and 

r.  I N  avowry^  if  the  phintiff^  agrees  with  the  avowant  in  thefir^ 
^   Vices  J  hut  varies  in  the  quality  of  the  landy  the  travcrfe  may  be 
abfque  hoc  that  he  holds  modo  &  forma,    pllep.  35.  bi  in  Buck- 
hnKC%  cafe  cites  it  as  refoJvcd  5  H.  5.  4.  b. 

•  2*  Annuity  of  los,  the  plaintiff  counted  by  prefcripiion^  the  defend'* 
ant  faid  thai  he  held  the  advowfon  of  B*  of  him  by  the  10/.  which  is 
fhe  fame  rent  nowin  demand;  judgment  of  the  writ,  and  he  was 
put  to  anfwer  over ;  for  it  is  bnly  argument.  Br,  Traverfe  pcr^ 
&c.  pi-  23-  cites  33  H.  6.  27. 

3.  By  which  he  faid  that  he  held  3  acres  of  land  in  J?,  ahd  the 
advowfon  of  B.  of  the  plaintiff  by  10/.  which  is  the  fame  rent  of  which 
the  plaintiff  demands  the  arrears,  abfque-  hoc  that  the  plaintiff  a  fid. 
iis  predeceffots  time  out  ofmindy  &C.  were  feifed  of  any  yearly  rent  of 
JOS.  except  of  the  faid  rent  of  los,  for  the  Jaid  advdwfon  anJ-j  acres,' 
&  hoc,  &c.  and  the  plaintiff  demurred,  and  the  bed  opinion  was 
4hat  the  traverfe  is  not  good ;  for  he  ought  to  have  concluded  with 
modo  &  forma,  and  not  with  an  except  of,  &o:  for  this  is  repug* 
nant  to  his  plea ;  for  the  one  and  the  other  is  annual. .  Br.  Tra-^ 
yerte  pcr,'&c.  pi.  23.  cites  33  H.  6*  27. 

4.  Debt  upon  an  obligation  with  condition  to  fund  to  the  award,  forlnafflfi^ 
fi  thai.it  be  made  before  Offab.Mich.  &c.  the  dthn&znt  faid  that  'j^^J"'  - 
the  orhbrators  fuch  a  day  before  the  faid  O^ab.  made  fuch  awards  pitadifeeff'' 
f/LC.  tvbicb  the  defendant  was  nady  to  perform,  in  cafe  the  plaintiff  ^nfofa 
would  perform  his  part ;  to  which  the  plaintiff  faid  that  after  the-^^J/2n^ 
ftiaking  of  the  obligation,  and  before  the  faid*  Odbab.  Mich,  and  p/isdsficjf* 
hdore  the  day  whereof  the  plaintiff  Jpeaks,  viz.  fuch  another  day,  .'"'"f  »•<*« 
they  made  award,  &c.  and  fliewed  what,  which  he  was  ready  to  have  f^fHTntanpa- 
perfomud,  in  cafe  the  defendant  would  have  performed  his  part ;  and  before  the 
the  defendant  maintained  his  plea,  cdfque  hoc  quod  fecerunt  talia  arbi*'  "^f-^?' ? 
trium,  i^  judicium  qualia,  &c.  and  fo  to  iflue,  and  it  was  jeofail  ^„^^  ^{'l^ 
per  Judicium  Cur.  .  Fpr  thofe  words  talia  qualia  go  only  to  the  mat-^  zood  repiica* 
Or,  and  mt  to  the  time,  where  //  ought  to  have  been  to  the  time  only,  ^^^^^^^^ 
aad  therefore  he  ought  to  have  faid  abfque  hoc  that  they  awarded  modo  f,y  a,  befoir, 
^fkmta,  or  *  abfque  hoc  that  they  awarded  before  the  day  in  the  bar;  abfyue  hu 
quod  nota.    Br.  Traverfe  per,  6cc.  pi.  24.  cites  33  H.  6.  28.        .}t^^t/ rL" 

fJalhtiffmodo  "&  fvrma  \  "Utt  thh  goes  to  the  tiine  and  to  the  matter  aTfo,  vl».  it  goes  to  all.    But  fee  Modo 
*  Jdnna  in  iJttktoo  colitni  la  Abridgment  thereof.    Br.  Traverle  per,  Ac.  pi.  24..  cites  3 ;  H.  6.  28. 

......       ,^   ..    .  .      ■•[408] 

If  •  TrcTpafs  of  fhovelers  and  hems  taken  /  the  defendaM  faid  that 
the. plate,  hit:.  Js. 20  acres,  which  the  plaintiff  leafed  to  him  for  20 
%ear4,  And. the.  hems  and  fboveUrs  bred  there,  and  he  took  them. 
t^^  plaintiff  faidf  that  the  place  is  tiamed  th  .park  of  D^  whieh  he  _ 
^^VolIXa.  '    Jlj  h   ^  Uafed 


4o8  Craftetfe. 

leafed  to  the  defendant^  except  the  woods  and  undervfoodSf  and  the  ifrni 
and  Jbovelers  bred  in  theniy  and  the  defendant  tcok  them,  of  which 
he  brought  his  afkion,  abfque  hoc  that  he  leafed  as  the  defendant  fup* 
pofesy  &c.     Br.  Traverfe  per,  &c.  pi.  ii2.  cites  14  H.  8.  -i* 

6.  In  replevin  the  defendant  made  conufance  as  bailiff  to  E.for 
that  the  place  where  nvas  parcel  of  the  manor  of  T.  whereof  the  arcb^ 
bi/hop  of  Tork  and  others  wene  feifed  in  fee,  and  3  ^une  1 1  H.  8« 
by  deed  inrolledf  granted  a  rent-charge  to  H.  8.  and  fo  derived  a  title 
under  that  grant,  and  avowed  uie  taking  for  arrears  of  rent :  the 
plaintiff"  confeffed  thefeifin  of  the  archbi/hcp,  &c,  andfaid  that  4  Jufui 
1 1  if.  8.  they  made  a  feoffment  to  F,  who  licenfed  the  plaintiff  to  put 
in  his  cattle,  abfque  00c  that  they  3  JunU  1 1  if  •  8.  granted  the  rent-* 
charge  to  the  king  modo  i^ forma,  prout;  the  defendants  refoin  that 
they  did  grant  to  the  king  the  rent^^charge  modo  l^  forma*  The  jury 
found  that  they  were  feifed,  and  by  their  deed  dated  3  Junii,  and 
inroUed  7  Junii,  granted  the  rent  to  the  king,  &c.  and  adjudged 
for  the  defendant,  becaufe  the  ifliie  was  joined  upon  the  grant 
modo  &  forma,  and  not  upon  the  day,  as  was  offered  by  the  tni- 
yerfe ;  and  the  matter  found  is  generally  as  alleged,  and  modo  & 
forma  goes  only  to  what  is  material,  and  nothing  by  t^e  veidifl 
'  appears  to  be  intervening  after  the  3d  day,  and  before  the  7th  when 
the  deed  was  inroUed,  and  then  it  is  a  good  grant  of  the  3d  oC 
June*    Hutt.  1 20.  Mich.  8  Car.  Hickes  v«  Mounford. 

Sfe  (R)      (L»  b)     Uraverfc  upon  a  Traverfe^  .xieceflary  or  good 
»*•  *'  .or  not. 

Heidi*t        t ,    'pRJECIPE  quod  reddat  again/i  2,  the  one  pleaded  ncn^tenmf^ 

cipT  s!  ail  ^^^  ^^  ^^^^  jointenancy  with  ajhranger,  abfque  hoc  that 

%^  Q,  *         the.  other  named  in  the  writ  any  thing  has  i  the  demandant  Jhall  fief 

that  both  named  in  the  writ  are  tenants,  as  the  writ  ftspp^fes^  ^f^ 

hoc  that  the  Jf ranger  any  thing  has,  and  fo  traverfe  upon  traveriik 

Br.  Traverte  per,  &c.  ph  351.  cites  9H.  6.  i,  a- 

2.  Where  the  tenants  firfl  have  taken  a  traverfe,  there  is  m  netJt 
for  the  demandant  to  take  other  traverfe ;  for  one  traverfe  fnffices  t» 

make  the  iflue.   Br.  Maintenance  de  Brief^  pi.  2.  cices  34 H*  6.  i6.> 

3.  Trefpafs  of  cutting  wood  the  ifl  day  of  Auguft,  the  defendant 
juftified  by  prefcription,  that  the  lords  of  the  manor  of  D.  baveufidt^ 
have  20  load  of  wood  there  annually,  between  Michaelmas  and  Ct^- 
mas  ;  and  he  being  lord  of  D.  cut  the  20tb  ofOSober,  between  Mi' 
chaelmas  and  Chnffmas,  abfque  hoc  that  he  is  guilty  brfare  Michael 
mas,  and  after  Chrifimas  ;  the  plaintiff  faid  that  he  cut  as  in  the  it^ 
claration,  and  traverfed  the  prefcription  of  the  20  load  modo  fstfinmu 
And  well  per  Cur.  For  where  the  defendant  alleges  tttle^  tbopUom 
tiff  fhall  not  be  compelled  to  maintain  his  day,  if  the  defendant 
has  no  fuch  title,  and  fo  h€has  eUSion  to  mmntain  bis  day,  em  # 
traverfe  the  title  of  the  defendant.  And  fo  fee  Traverfe  upon  Tta^ 
verfe  per,  &c.  pL  304.  cites  10  £.  4.  2; 

[  409  ]  4*  A.  traverfe  upon  a  traverfe  was  adjudged  good,  where  thefkti 
Poph.  loi.  is  material ;  as  in  calfe  imprifonment  in  the  ward  of  P.  in  London* 
L^cJl^     The  defendant  juftified.by  recovery  in  debt,  -and  writ  of  cx«ciiti» 


in  Sandwicti  in  IteAt,  and  the  takuig  and  imprlfonihent  there,  ifthefpe- 
dbfqae  hoc  that  he  is  guilty  in  London*     The  plaintiflF  replied,  "^j**"""*' 
that  he  is  guilty  in  London  -,  abfque  hoc  that  there  is  fuch  record  die  foreiga 
in  Sandwich^    Mo.  350.  pi.  469.  Mich.  35  &  36  £liz«  Fatamour  countv  it 
V.  Verwold.  ^f  Vff* 

maintain  his  a^on,  and  traverfe  diat  fpecial  matter ;  and  in  facls  caft  a  traverfc  on  a  traverfe  is  goo^ 
>ifhcn  faljt/y  is  ufediowuft  the  plaintiff  of  the  benefit  which  the  iaw  givet  hm,*^-''^Cn^  £•  418.  pi-  13* 
fi.  C.  accordingly,  per  tot.  Cur..  Mo.  603.  pi.  834.  S.  C.  bat  not  S.  P,     '  ■  >  a  And.  151* 

^.  85.  S.  C  but  not  S.  P. 

5.  Traverfe  upon  ia  trlvcrfc,  is  only  wbeire  the  matter  traverfed  if 
hut  inducement .  Hutt.  97.  per  Cur.  Hill.  3  Car*  in  the  cafe  of 
Chichley  ¥•  Bp.  of  Ely  and  Thompfon. 

6.  There  never  fliall  be  a  traverfe  upon  a  ttaVerfe,  hit  where'  s.  c.  cited 
ihe  traverfe  in  the  bar  takes  from  the  plaintiff  the  liberty  rf' his  aSHon^  Arg.  2  Mod. 

Jor  the  place  or  time^  or  fuch  like.     There  the  plaintiff  may  main-  'rt* '"?*^* 
tain  his  adiion  for  the  place  or  time,  and  may  traverfe  the  induce-  th£  Bp.  of  * 
tnent  to  the  traverfe,  and  needs  not  to  join  with  the  defendant  in  Bath  and 
the  traverfe ;  but  at  his  pleafure  may  do  the  one  or  the  other.  Hotncr*— 
But  when  the  inducement  is  made  and  concluded  ninth  a  traverfe  of  a  s.  c.  cit«d 
title  fbevm  by  the  plaintiff ^  there  the  plaintiff  is  enforced  to  main-  i"  totjdem 
tain  his  title,  and  not  to  traverfe  the  inducement  to  the  traverfe*  ^  ^^J^,^'** 
Arg.  cites  lo  Edk  4.  3.  &  49.  12  £d.  4.  6«  2  Ric.  3.  title  Iffue,  1630.  in 
121.  Dyer,  107.   And  of  this  opinion  was  the  whole  Court.  Cro.  the  cafe  of 
Car.  105.  HiU.  %  Car.  C.  B.  in  cafe  of  the  Lady  Chichcfley  v.  t^^'J^p 
Thompfon  and  the  Bifliop  of  £ly»  of  Norwich, 

Aeere^  and  DubourdieiM 

7.  TrefpafsAt  claufo  fraflo.  The  ,ici<;.iii^ni  Ju/lljes  his  entry 
iy  the  command  of  J.  S.  The  plaintiff  fi^/r>/,  that  J.  S.  wasfeifed 
in  fee  J  and  let  unto  him  at  wllf  and  traverfes  the  command  of  J.  S* 
The  defendant  maintains,  that  J.  S.  commanded  him  to  enter,  and 
that  hi  entered  by  his  command,  and  traverfes  the  leafe  at  vyilh 
And  hereupon  it  being  demurred,  it  was  adjudged  for  the  plaintiff, 
that  the  command  was  traverfable ;  atd  that  the  defendant's  re<* 
joinder  to  make  a  traverfe  upon  a  traverfe,  as  this  cafe  is,  was 
not  good;  wherefore  judgment  was  given  for  the  plaintiff.     Cro* 

C  586.  p}.  5*  Trin.  16  Car.  B.  R.  Thorn  .v#  Shering. And 

cites  Pafdi.  38  Eliz«  in  Pari^er's  case  adjudged^  that  the  com^ 
mandis  traverfable. 

8*  A  traverfe  ought  not  regularly  to  be  taken  uport  a  traverfe.  i^-  J9«- 
But  the  J^erence  is  where  thefirfl  traverfe  is  goody  and  taken  to  the  can  ^^^r. 
material  point,  and  goes  to  the  fubftance  of  the  adion,  then  there  s.  c.  ' 
(hall  be  no  other  traverfe  taken  after.    But  where  the  firfl  traverfe  '^o*  869. 
isidkj  and  not  well  taken,  nor  pertinent  to  the  matter,  there,  to  that  s.c.*^Il- 
^vhichwas  fufficiently  confeiied  and  avoided  before,,  the  other  Hob.  10  w 

party  may  well  take  another  traverfe,  after  fuch  immaterial  tra-  |-  ^ • 

vcrfc   taken  before.     Per  Saunders,-  Arg.  Saund.  22.  in   cafe  cur.'w.' 
of  Bennet  V*  FiLKiMs,  and  cited  the  cafe  of  *  Digby  v.  Fitz-  Raym.  Rep« 

1     1     ..  111.  Mich. 

»f*^^^  8  W.  3.  in 

cafe  of  SKctB  V.  DAKyotP,  «iUi  Co.  Litt  I81.  b.  Ciq.  E.  99*    Iii|lebath  y.  Jones,  tsA  437« 

Hh  a  9^^ 
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Vaugh.  60.       J,  in  the  cafe  of  a  cotnmon  perfon  the  books  are  clesor  tKat  W 
KingT.  Uie   ^^'wn^  ^^'^^  «  iraverjk  upon  a  traverfe  for  theft  reafons*     ifty  If  yod 
Bp.ofWor-  will  recover  any  thing  firom  another,  you  muft  not  only  dcftroy 
cefter,  jer.    ^hg  defendant's  tide,  but  you  muft  make  your  own  better  than 
Hunkiey*      ^^^^  5  ^^^  1^^  ^^^  ^^^^  recover  by  the  weaxnefs  of  his  title,  but 
*  C  4»  o  J  by  die  ftrength  of  your  own.     a.  If  the  plainriflFfliould  make  it  ap- 
pear, that  the  defendant's  title  is  not  good,  aiid  make  no  title  for 
himfelf,  the  Court  could  have  no  inducement  to  give  judgmeut 
for  him,  quia  in  aequali  jure  melior  eft  conditio  poifidentis.     3.  It 
would  be  to  no  end  for  the  plaintiff  to  fet  forth  any  tide  at  all,  if  he 
can  force  the  defendant  to  make  out  his  tide,  and  is  not  bound 
to  make  good  his  own.     And  thefe  reafonp  hold  as  well  in  the  cafi 
of  the  king  as  of  a  common  perfon ;  by  Vaughan  Ch.  }.     Fi^eem. 
Rep.  *y,  pL  6.  Miclu  1670.  in  cafe  of  the  King  v.  Hinckley. 

I  ©•  Where  a  traverfe  is  not  good  without  a  fecial  inducement ^  there 
z  traverfe  may  be  to  that  inducement ;  as  in  trefpafs,  where  the 

{'uftification  is  local  by  virtue  of  his  office,  or  the  like ;  and  in  Ho« 
»art  in  Digbt  and  Fitzh£&bert's  case  ;  per  Hale  Ch.  J.  i  Vent. 
248.  Mich.  25  Car.  2.  B«  R.  in  cafe  of  Hinchman  v.  lies* 

1 1.  Trefpafs  again/l  A,  B.  C\  D.  and  E.for  breaking  bis  clofe^  and 
taking  hisfifh  in  his  feveral  and  free  fifhery ;  A.  B.  C.  and  D*  firad 
not  guilty^  £•  jufiified ;  for  that  D.  was  feifed  in  fee  of  a  clofe  next 
the  plaintiff* s  clofe,  andfo  prefcribes  to  have  the  file  fifiing  in  the  ri-^ 
ver  which  runs  by  the  faid  cUfes^  with  liberty  to  enter  the  pUunti£*s 
clofe  the  better  to  carry  on  the  fifbing ;  and  that  he  as  fervant  of  D. 
and  by  his  command^  did  enter y  &c.  abfque  hoc  that  he  was  guHty  alu 
tery  velaliomodx   T\.^  plaindff  replied  de  injuria  fuafrcpriuj  ahfjue 
toe    that  jD.  his  mafler  ha*  the  file  ffhing.     It  was  argued  that 
the  traverfe  in  the  plea  was  immaterial ;  for  having  anfwered  the 
declaration  fully  in  alleging  a  right  to  the  fole  fifhing  and  entry  in* 
to  the  plaintiff's  clofe,  it  is  infignificant  afterwards  to  traverfe  that 
he* is  guilty  aliter,  vel  alio  modo.   And  the  plaintiff  had  judgmetit 
by  the  opinion  of  the  whole  Court  j  for  the  traverfe  in  die  plea  is 
naught,  becaufe  where  the JuftiHcation  goes  to  a  dme  and  place 
not  alleged  by  the  plaihhff,   there  muft  be  a  traverfe  of  both ; 
and  as  to  the  replication  they  held  it  good,  and  that  the  defend- 
ant ought  to  have  traverfed  the  plaintiff's  free  fiftiery,  as  alleged 
by  him,    which  not  having  done,  the  plea  is  ill.     a  Mod.  67. 
Hill.  27  &  28  Car.  2.  C.  3.  Wine  v.  Rider. . 

12.  In  qua.  imp,  liiz  plaintiff  alleged,  that  H.  feifed  tn  fee  of  the 
manor  of  D,  to  which  the  advowfin  was  appendant^  prifented  %S. 
and  then  granted  the  next  avoidance  to  the  plaintiff;  and  that  j.  S. 
being  dead,  it  belongs  to  him  toprefent.  The  bifhop  claims  nothing  bat 
as  ordinary  :  but  the  incumbent  pleads,  that  at  the  bringing  the  vrit 
tie  church  was  full  by  collaiion  of  the  bijhop  on  a  lapfe*  The  plaintiff 
replied,  that  H^ftifedzshtforc,  did  tali  die  isfannoprefentbimascM, 
abfque  hoc  that  the  church  was  full  by  collation.  The  defendant  f»- 
Joins  proteftando,  that  the  church  was  full  tali  die;  for  plea  faith 

*  that  it  was  full  of  the  collation  of  the  bifhop  tali  die,  abfque  hoc  tbtt 
JI.  did  tali  die,  At.prefent  tbeplaintiff,  &c;  and  fo  traverfed  the  ]^ii»* 
tiff's  inducement  to  bis  traverfe.    It  was  argued^  that  the  rejoio^ 

«  dcr 
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der  "was  not  good ;  for  that  when  defendant  pleads  a  matter  in  barj 
«nd  the  plaintiff  hath  traverfed  the  fame,  the  defendant  (hould 
take  iflue  upon  that  traverfe,  and  fo  maintain  his  bar,  which  he 
Has  departed  from  by  traverfing  another  matter.  And  the  pourt 
held  the  pleadings  not  good.  2  Mod.  181,  Hill.  28  &  29  Can  a. 
C.  B.  Stroud  V.  the  Biihop  of  Bath  and  Wefis  and  Sir  Geo.  Homer. 

13.  Where  a  traverfe  m  the  bar  is  idle  and  frivolous^  the  plaintiff' 
way  well  traverfe  tbefubftance  of  the  matter  of  the  bar ^^^ As  in  debt  on 
a  fpecialty,  wherein  the  defendant  bound  himfelf  to  pay  the  plain* 
tiff  200I.  when  demanded,  if  he  did  not  marry  her  j  and  affign* 
ed  the  breach,  thatjhe  had  tendered  herfelfto  tftarry  the  defendant ^ 
but  that  he  refufed^  and  after  married  another  tifoman.  The  -defend- 
ant pleadedy  that  after  giving  the  fpecialty,  he  offered  to  marry  the 
plaintiffs  and  fbe  refufed  §  ahfque  hoc  that  he  refufed  to  take  her  fir  ^  4x1  1 
his  ivife^  before  fhe  refufed  to  take  him  for  her  hujhand^     The  plain-* 

tiff  replied^  Hcaxfbe  tendered  herfelfto  marry  the  defendant  ^  abfqise  hoc 
that  the  defendant  offered  himfelf  to  marry  the  plaintiff y  6c  hoc,  &c. 
Upon  demurrer  it  was  infilled,  that  the  traverfe  in  the  replication 
"was  ill,  bocaufe  ihe  traverfed  that  which  was  inducement  of  the 
traverfe  in  the  bar ;  fo  that  it  is  a  traverfe  upon  a  traverfe,  which 
the  law  will  not  allow.  But  it  was  anfwercd,  that  the  traverfe 
in  the  bar  is  ill,  becaufe  too  large ;  it  being  of  more  than  is  alleg- 
ed in  the  declaration,  viz.  abfque  hoc  that  he  refufed  to  take  the 
plaintiff  for  his  wife,  before  fhe  had  refufed  to  take  him  for  her 
huiband,  fo  that  he  intended  to  make  this  circuntftance  of  time  parcel 
of  the  iffue :  whereas  fuch  circumftance  is  not  alleged  in  the  decla^ 
ration y  nor  any  afHrmation,  that  defendant  had  refufed  beforq 
plaintiff  had ;  and  fo  the  traverfe  in  the  bar  being  idle,  the  plain«< 
tiff  might  well  traverfe  the  fubftance  of  the  matter  of  the  bar  \  and 
of  this  opiniofl  was  the  Court,  and  judgment  for  the  plaintiff, 
Carth.  99.  Mich,  i  W.  &  M.  in  C.  B.  Croffe  v.  Hunt. 

14.  Where  a  traverfe  is  merely  furplufage^  and  not  neceflary, 
as  where  one  traverfes  a  thing  which  be  had  before  conftffed  and  avoid'* 
edj  the  other  party  may  traverfe  that  traverfe,  and  alfo  the  in-* 
ducement  to  it.  Carth.  166.  Mich.  2  W.  &  M*  in  B.  R,  Brad-t 
burn  V.  Kennerdale. 


(M.  b)     ^WQ  feveral  Traverfes,  or  more. 

I.  »TnHREE  traverfes  were  fuffered  in  one  plea  to  a  prefent*  Br.lffaw 
'■'       mcnt  of  nuifa7ice\  for  not   making  a  bridge^    by  3  abfque  J**"**!'  ?'• 
hoes  \  for  the  king  was  party,  and  fo  it  is  ufed  in  the  Exchequer  s.  *c.  wheit 
at  this  day,  where  the  king  is  party  j  quod  nota.      Br.  Traverfe  ^^frtfent* 
per,  &c.  pi.  30 1 .  cites  3  8  Aff.  1 5.  tZl^'A. 

bet  of  D*  ter tenant  0/40  acres  in  D.  and  bis  freJeceJfort^  and  the  tertenawts  of  the  40  acret,  and  ibofi 
sohofeejlate  tbey  have  in  the  Jaid  40  acres,  have  madefucb  a  bridge  in  D,  Aad  the  abbot  came  and  tra^ 
verjedtbt  prejentmenty  2nd /aid,  that  W.  N.  and  his  ance/hrt,  ter  tenants  of  the  manor  ofW^  &c,  b/tve  ujed 
ti  wiake  it  tmt  out  of  mind^  abfque  bu  that  the  abbot y  or  his  predecejp^s^  or  the  tertenants  of  the  40  acres ^ 
or  thofc  tobije  tjlate  thf  abbot  has  in  t'r  e  land,  bave  ufcd  to  repair  it  time  out  ofnandy  ice.  prout,  &c.  And 
tile  others  e  contra,  and  a  good  ifTue  ;  for  thefe  three  poiau  fliJI  be  but  one  aod  the  iaoie  prefcriptjflo, 
tiMi  it  was  admitted  wjihcut  exception. 

H  h  3  2.  Aftion 


4.1  X  Ctatoetfe. 

Br.  liTuet         2,  Adion  upon  ttiK  ftatute  of  Marlbridge,  anno  \^.  fir  AJlrmtu 

^6  relief ?9  ^'"^  '^  ^^-^  high  fir  cct,  &c.  fl«rf  detaining  them  till  the  plaintiff  mait 

E.  *.  ao.  and  ^/»^ .'  where  ihis  fecond  point  is  not  in  tbejlatutey  and  yet  the  defeiido 

fays,  quod  ant  was  compelled  to  anfwer  to  both  ;  by  which  he  fauty  that  he 

HTMsTronc  '^^^  ^^^^  *"^  hisfeveral  damage  feafanty  ahfque  hoe  that  he  took  them 

aaion,  and  in  the  highjhreet  ;  a/kt  abfque  hoc  thia  he  detained  till  he  made  fine  s 

that  therca-  and  thc  iffuc  takcn  upon  both.      Br*  Travcrfe  per,  &c.  pi.  135* 

fon  feems  to 

be  becaufc  they  are  feveral  trefpailes  ;  and  fo  it  was  faid  there,  that  tlie  firft  matter  is  by  the  fald  ftatute^ 
and  the  other  is  by  the  coaunoii  Uw>  and  yet  the  joining  both  en  thc  one  writ  it  good  ;  f«r  the  uoe  i* 
f  urCuant  to  the  other. 

3.  Ceffavit  that  thc  tenant  held  of  him  a  houfe  and  20  acres  of 

land^  and  ceafed^  &c.      Defendant  pleaded,  that  he  held  the  20tb 

part  of  a  houfe  in  the  fame  vill^  which  is  part  of  the  land  in  demand  by 

fealty  and  2  pence  ;  and  another  parcel  lying  in  a  croft  called  B.  if 

fealty  f  and  a  penny  for  allfervices  ;  and  another  acre  in.  the  fame  viu^ 

and  parcel  of  the  fame  land  in  demand  by  fealty  and  a  pennj^  for  all 

[  41a  3  fcrviccs  ;  abfque  hoc  that  thc  premifesar^  held  by  an  entire  fervice^ 

and  abfque  hoc  that  the  refi  is  held  of  him*      Br.  Travcrfe  per,  &c» 

pi.  1 22.  cites  4  H.  6.  29. 

Heath*t  4.  In  trefpafs  upon  5  R,  2.  the  tenant  pleaded  gift  in  teal  to  hit 

^^'^*^''  father,  and  gave  colour ,  &c..      KniiXht  plaintiff  pleaded  recovery 

3,  C, '  againfi  the  tenant  in  tail  by  the  defendant,  upon  a  voucher  and  recovery 

.  in  value.     The  defendant  faid,  that  after  the  g'ft  in  tail,  and  be/ire 

the  recovery,  his  father  tenant  in  tail  difcontinuea,  and  re^-tooi  another 

tail,  of  which  efiate  he  was  feifedat  the  time  of  the  recovery,  and  t&ei 

-    before  the  recovcror  entered.      Abfque  hoc  that  the  recoveror  entered 

tn  the  life  of  the  father,  and  abfque  hoc  that  his  father  bad  other 

e/late  at  the  time  of  the  writ  and  recovery,  unlefs  by  the  find  fecond 

tail :  and  abfque  hoc  that  the  recoveror  wcls  fnfed  as  in  the  repika* 

Hon,  and  fo  the  recovery  falfe,  and  faint  in  law,  and  all  thc  three 

traverfes  permitted,    Br.  Travcrfe  per,  fee.  pi.  244.  cites  12  £.4^ 

14.  19. 

(N.  b)     Parcel.     Where  one  Thing's  being  Pflrcel  of 
another  Thing  is  traverfed,  bow  it  may  be. 


I ,  tN  trefpafs  the  defendant  faid,  thai  the  place  is  parcel  ef  fiuh  a 
^  houfe,  of  which  W.  wasfeifed,  and  infeoffed  P*  vubohadiJIi^ 


•  Andfothe 
defceot  is 

ed.  Br.  Rer  C,  and  dsedfeifed;  and  C  c^s  fon  and  heir  enteredt  and  infevffed  the 
pleader,  pi.  defendant,  and  gave  colour  by  the  firfl  feoffor^  The  pleantiff  Jmd, 
5T.Qites3.C.  ^^^^  jjg  himfelf  was  feifed  of  a  lane  of  which  the  place  voas  parcel,  tilt 
the  defendant  did  the  trefpafs,  abfque  hoc  that  it  was  parcel  of  the 
hotfe.  And  the  defendant  faid,  that  it  was  parcel  in  thepojfejion  of 
P.  and  lb  to  iflue,  and  well,  notwithftanding  that  he  mf  not  fay, 
thaf  the  land  defended  to  C.  as  heir,  and  be  entered  i  for  this  ia  all 
one,  and  to  fay  that  it  was  not  parcel  in  the  feifinof  P.  is  as  well 
as  if  he  had  faid,  that  it  was  not  parcel  at  the  time  of  the  dying 
feifed  of  P.  for  this  ♦  goes  to  all  his  feifint  Br,  Traverfe  pcTg 
&c.  pi.  358-  cites  3  E.4.  27r 


{O,  b)  Without  making  Title.  la  what  Cafe  it  may  be.  scc(L)pi.9. 

!•  oE^'Who  will  take  a  traverfe  againft  the  klngj  (hall  make  SeeVaogh. 

.    -" ,title.  Br.  Affife,  pi.  459.  cites  50  E.3.  and  Fitzh.  Aflifc,442.  ^f* 
a.  It  was  held  by  the  Juftices,  that  if  in  trefpafs  the  defendant  For  bthta 
pleads  in  bar  by  feoffment ^  the  plaintiflF  may  traverfe  the  bar  gene-  2j^*y* 
rally  without  making  tide  to  himfelf)  as  to  fay  that  be  did  tie  tref-  anTS^* 
pafs^  abfque  hoc  that  beinfeoffed  him.    Bn  Traverfe  per,  &c,  pL  225.  franktene^ 
cite8ioE.4.8.  ':^Ji^' 

per,  itc*  pi.  225.  cites  loE.  4.  8.  S.  P.  And  Co  ]f  the  defentlapt  intitln  b'mfelf  hy  gift  in  tai/w 

the  like,  per  tot.  Cur.  except  Brian.  Cohtra  in  affife*  But  the  law  feems  to  be  with  Brian;  for  the 
deftndaiU  is  in  f'ffejffiwuy  and  therefore  it  (eema  that  the  plaintiff  fhall  make  title  againft  him,  arwell  ia 
trefpafs  as  in  aiiiie.  J3r.  Traverfe  per^  &c.  pi.  354.  cites  18  £.  4.  io.-«Heath*8  Max.  123.  c«p«  5* 
cites  18  £.  4.  xo.    .  - 

3.  But  contra  in  q/^fcy  where  he  fliall  recover  franktenement.  If  in  affife 
Br.  Traverfe  per,  &c.  pi.  225.  cites  10  E.  4.  8.  no*igwd*, 

the  plaintifF  may  have  the  affife  without  making  title  ;  hut  if  be  mates  title  wbieb  is  ntt  fujicieut,  upon 
*  which  the  affife  is  awarded^  and  the  feifin  and  difTeiiin  found  $  the  plai&tiiF  ihall  not  recover  j  by  thft 
ftpioion  of  all  the  juiUces.    Br.  Repleader,  pL  63.  cites  i  x  H.  7.  28. 

4*  In  replevin^  &c.  it  is  fufficient  for  the  avowant  to  plead  his 
freehold  i  but  if  the  plaintiff  nvill  traverfe  it,  he  mufl  male  a  title  t9 
^^^^fft  per  Cur.  (Anderfon  abfente.)  But  per  Peryam,  it  is  not 
luffiaent  to  make  it  of  his  own  fei6n  :  but  it  mufl  be  paramount. 
Goldfl>.  6^.  pi.  6.  Mich.  29  &  30  Eliz.  The  Lady  Rogers's  cafe. 

5.  In  trefpafs  againd  hufband  and  wife  ^  they  pleaded  that  J.  S. 
wasfeifed,  &c.  and  made  a  leafe  to  them  for  years^  &c.  The  plain- 
tiff replied^  de  fon  tort  demefne^  abfque  hoc  that  he  leaftdj  &c.  And 
per  Ciir.  the  ttaverfe  is  not  good  without  the  plaintiff's  making 
himfelf  a  title.  Othemvife  if  the  defendant  claims  common  or  fuch 
like,  and  not  poffeffon  of  the  land*  Goldlb.  67.  pi.  1 1.  Mich  2J^  2c  30 
Eliz.    Fofterv.  Pretty.  4 

(P.  b)    What  Plea  may  be  pleaded  at  the  fame  Time. 

I.    jr^HERE  the  party  pleads  a  ptea  and  traverfes  the  other  mat* 
^^    ter^  it  is  not  material  whether  the  matter  of  the  plea  be  true 

^  not  s  for  he  cannot   fay  any  thing  but  maintain  the  traverfe. 

Br.  I}eparture  de  fbn  Pie.  pK  4.  cites  1 1 H.  4.  8i. 

2.  Note  that  a  man  cannot  traverfe  andalfo  fay  not  guilty  to  one 

fifkt the fam^ things  Br.  Traverfe  perj  &c.  pi.  144.  cites  37  H.6. 37* 

(Q^  b)     III  Traverfe.    Aided  by  what. 

\.  XTITHERE  a  traverfe  is  merely  furplufage  and  not  ncceflaty  ; 
^^    as  where  one  traverfes  a  thing  which  he  had  confeffed  and 
mmied  b^e  \  this  is  merely  form^  and  aided  upoa  a  general  de*  ^ 

ti  h  4  murrer. 


4^3  Ctrdfure  mtt. 

munrer*  Carth  166.  Mich.  2  W.  &  M.  in  B.  R.  Bradburn  v.  Eca. 

nccdaie. 

2.  An  ill  travcrfc  as  the  travcrfing  s^  void  Icafc  is  not  helped  by 
^general demurrer.  See  Ld.  Rayra.  Rep-  257,  238.  Trin.  9  W.3, 
Lambert  v.  Cook, 

For  more  of  ^rabecre  in  generalj  fee  iFotmeHon^  3otl>tes 

naiitg,  ^uCance^  i^ffice  totrnH,  l^nrcciptioa,  ^izUvsi^ 

tion,  Sim  (C(taU,  and  p^her  proper  titles. 


c^M  1  (^)   S^reafure  trotje. 


ii^p*p— 1 .1  i»  .1 


^  Ina.  131.    1^    %J0THING  is  faid  to  be  treafure  trove  but  go/d  anijtlver^ 
f^-58.    .  Xy    2lnft.  577. 

2.  Treafure  trove  cannot  be  cfyipud  unltk  by  grant,  and  can- 
|iot  pafs  by  the  wox4  ^^^^  ^^^  Incidents,  pi.  33.  cites  Itin.  Cant. 
6E.  3. 

3.  It  was  prefented  that  J.  S.  had  found  100  maris  of  gold md 
Jilverj  which  came  to  the  hands  of  A.  who  ca9ie  and  faid  tha$ 

)iothing  came  to  his  hands>  prift  ;  and  fo  fee  that  coin  found 
though  it  be  not  hid  is  treafure  trove,  as  it  appears  here.  Br.  Fr&i 
fentments  in  Courts,  pi,  24.  ^ites  27  AST.  19. 
•jtnft.i^i.  4.  He  to  whom  the  property  is^  (hall  have  treafure  trove  5  and  if 
6?  Coronc '  ?*  ^^'^  before  it  be  founds  his  executors  Jhall  have  it ;  for  *  nothing  ac-; 
446.  and  (Tues  to  the  king,  unlefs  when  no  one  knows  who  hid  that  nrea^ 
/ays,  it  ii  a  [^XTC  ',  as  in  cafe  of  Ireland  M.  22  H.  6.  B^.  Cqronc,  gl.  198^ 
"'  °  Bnft!    cites  the  printed  book  of  abridgment  of  aflife,  fol.  6i. 

720.  a.  lib.  3.  cap.  3.  f.  4.  fayt,  iciiquKdam  Tctus  depofitto  pecuniae,  vel  alterins  metalli,  cajos  aott 
cxtat  ixirdo  memorial  ot  jam  flominuna  nonba^at,  ^  fie  de  jure  naCurali  fit  ejus  qui  iaveneri^  vt  qqh 
alterius  fie.  iftlioquio  fi  qui^  aliquid  lucri  caoia  vel  metus,  val  ciiftodite  recoddiderit  lob  tq^ra,  «oq 
erit  thefaurus,  cujus  etiam  furtum  fit.  Thefaunss  fortiinse  doooni  creditufy  Sc  nemo  fenrorain  opm 
thefaurum  quzieie  debet,  nee  propter  thefaurum  terrain  fodcrc,  fed  fi  alterius  rai  tunc  opervn  i'uoe- 
bat,  &  fortuni  aliud  dcdic.     Cum  igitur  thefaurus  in  nulllui  bonii  fit,  €e  antrquitut  de  jure  ttataraS 

eflct  inventoriif  nunc  de  jure  geniium  effi^itur  Ipiiqs  domini  regis. 3  IqA,  13%,  133.  ckp.  5S.  Lord 

Coke  fays,  that  where  o£ancl«nt  time  it  belonged  to  the  ^nd^;,  ai  )iy  andoit  autbon  it  appears,. yc^ 
be  fays  he  finds,  that  before  the'Conqueft  tliefauri  de  terra  domini  regis  funt,  nifi  in  eccicliar  velca- 
meterio  inveniantur ;  Sc  licet  ibi  ioTeniatur  auriim,  rrgis  eft,  die  medietai  aigenti  eft  medietas  ecdefiif 
ttbi  inventum  iimits  quiePQnqne  ipfa  fpecit,  vel  diyea  yel  p«u^r. 

..     -  .    »« 

$.  P.  and  j;.  It  was  faid  where  money,  phie^Jtlver,  or  bullion  is  found,  the 

furttroTc"  proprietor  or  owner  not  known,  this  is  treafure  trove,  and  the 
beH.nii:>to  king  (hall  b^vQ  it.  But  all  mines  of  metal,  except  minef  oigoU 
the  king,  or  andftlver,  belong  to  tlie  owner  of  the  foil,  arid  the  minefi  of  goU 
ortchcr^b'y*  and  filver  to  the  king,  as  appears  Libro  Raftal,  spd  by  the  record^ 
the  king's     <)f  the  Towcr.     Br.  Corone,  pi.  175. 

grant,  or  ' 

^rei'cription.    ^Tke  reafoft-  of  its  belopipos  t»  the  king  it  a  rule  of  the^oBunoa  lai|,  tlu;  faeh  pitik 


CceafiiH  trobe.  4H 

frlitxeof  no  pcribn  can  cUim  property  belong  to  the  king,  as  wrecksy  fte.  Q^od  iion  capSt  chriftniy  capit 
fifcusy  &c*    It  it  aodcotly  catlcd  fyndaringa,  of  finding  the  treafore.     3  Inft«  ijft*  cap.  58. 

6/  If  any  man  happen  to  find  in  thi  fea^  cr  fea-Jhore^  precious  j'^JH* 
JfGfies^  fiflies,  or  the  like,,  ^hich  no  man  was  ever  proprietor  of,  it  ^J^^  ^, 
becomes  his  own,  becaufe  he  is  the  fir  ft  finder.  .  Miege's  Laws  of  finder  Aatt 
Olcron,  u.  f.  33.  ^■<^^*^ 

Kitch.  of  Courtly  tit«  Treafure  ttoYe,  cites  Britton,  fol.  16^ 

•  7,  if  any  feek  for  gold  Qrfilver  lofi  on  the  fea-jbore^  and  finds  i%^ 
lie  ought  to  reftore  it  all  to  the  owner,  without  any  diminutioo   - 
^ereof..    Miege's  Laws  of  Okron,  1 1,  f.  34. 

8.  And  if  a  man^0/;7^tf/7ffF /i^^y^d-yi^r^  to  fi(h,  or  doany  thing 
elfe,  happens  U  find  gold  or  Jtlveryht  is  likewife  obliged  to  malix 
reftitutiovy  yet  he  may  pay  himfelf  for  his  day's  work  j  and  if  he 
do  not  know  whom  to  make  reflitution  to,  he  ought  to  give  notice 
to  the  neighlourhoody  where  he  found  the  (aid  gold  or  filver.  In  G4^S  ]  ^ 
tiiis  cafe  he  muft  advife  with  his  fuperiors  ;  and  if  he  be  poor« 
they  ought  to  confider  his  condition  and  advife  him  to  the  beit|  -; 

according  to  true  godlinefs  and  a  good  cohfcience.     Miege's  Laws 
pf  Oleron,  ii-  f.  35. 

9*  As  to  the  place  where  the  finding  is,  it  feems  not  material 
whether  it  be  of  ancient  time  hidden  in  the  ground,  or  in  the 
roof  or  walls,  or  other  part  of  a  caftle,  houfe,  building,  ruins,-  or 
elfcwbere,  fo  as  the  owner  cannot  be  known.  See  jinft.  132. 
cap.  58. 

10.  It  appears  by  Glanvil  and  Brafion  alfo,  that  occultatio  the-'  If  tiealim 
hurt  inventi  fraudulofa,  was*  fuch  an  offence  as  was  ptintjbedhy  ^^^^ 
death  ;  but  it  has  bee^  refolved  that  the  punithment  of  concealing'  carried 
Ireafure  trove  is  bjfin^  and  imprifonmentx  and  not  of  life  and  mem^  mray,  tfaisli« 
hex.     3  Inft.  133.  cap.  58.  cites  %'^AS.  99.  StwLa 

25.  b.  cap.  16.  cites  Fitzh.  tit.  Corope^  pi.  187.  ^  165.-  Becaafe  donunusfjaintnappaist  ^  and  Ar 
it  is  uncerutn  who  has  any  right  to  it. — Hawk.  PI.  C.  03, 94,  cap.  33.  f.  24.  S.  P.  before  it  has  been 
fcifed  by  any  perfon  having  a  ri|ht  thereto,  and  that  it  ihjill  1^  puniihGd  by  hfit  onijp  ftc..—— Tbc 
puniihjnent.is  bylihf  aiidimprifonmeac.  Kitch.  of  Coartt,  tit.  Treaftire  trove. 

11.  The  charge  of  tresjfure  trove  belongs  to  the  coroner,  33  ap-. 
peara  by  the  ftatute  De  OfEcio  Coronatoris,  anno  4  £.  i.  3  Inft.  133^ 
Cap.  58.  and  fays  the  ancient  ai^tho^s  Bradon,  Britton,  &c.  agree, 
hereunto. 

1 2.  The  ting  may  dig  in  the  l^nd  of  the  fubjeft  for  treafure 
trove  ^  for  he  has  property.  12  Hep.  13.  in  the  cafe  of  Sal( 
tetrc. 

13.  It  feems  to  be  agreed,  ^zXfeifures  of  treafure  trove  belongr. 

ing  to  th^  kingi  may  be  inquired  tn  the  Jberijps  tourn  ;  but  it  feems      .-' :  •  '  - 

auejlionable  whether  a  prefcription  in  a  court  leet  to  inquire  of  the 

feifure  of  fuch  things  belonging  to  the  lord  ofitj  being  a  fubjefl:,  be 

good  or  not,'fince  it  is  ags^inft  the  general  rule  of  the  law  for  the 

tourt 'leet  to'take  coiiufance  of  trefpafTes  done  to  the  private  da* 

mage  of  the  lord,  becaufe  that  would  make  him  his  own  judge. 

8  Hawk.  PI.  P*  67.  cap.  10.  f.  58.  ^ 

For  i^oret  of.  ^XtilWCt  trofte  in  -  general,  4ee  f^tfrOffatl  t^f,^ 
•   f  and  other  proper  title^. 


r  4«f  1 


t^rr  1 3Cm«. 

the  thing 
4emifed,  but 

one  hia  pif- 
cbaqrin 

J^J^     (A.)    DiJ^utes  between  Lefor  and  Lejee,  u  t6  trees, 

land  adjoin- 

ingitasit  j^  "^ir  THERE  a  man  ieajis  a  w»d  which  is  only  great  treei,  the 
1^A£'  W    l«flcc  cannot  cut  it,  but  (hall  have  only  the  grain.  Br. 

todxytfae     Wafte»  pL  126.  cites  12  £•  4*  8.    . 

nets.  Aug* 

Godb.  117.  pl«  I3€.  Mich*  19  £tis.  C  B«  in  caie  of  Lewknor  v.  Ford. 

S.C«eHftd  2,  ^/«/ per  Fairfax  and  Jenny,  ii  tenant  fir  years  lops  trees^  #r 
^.*in^'  «rfx  them^  the  Z;^  r^/w/  /^ifc  them^  but  Jhall  have  aftion  of  wjfc 
of  LxwK-*    Br.  Wafte,  pL  126.  cites  12  E.  4.  8. 

VOR  T. 

FoRDy  and  admitted  bjr  Walmfley  Sojeant  of  the  other  fide,  becaofe^  as  he  laid,  there  is  a  cootraS 
.*  of  the  law,  that  if  leflee  cats  them  down  he  ihall  have  them,  and  the  leffor  fhall  have  ticbte  daiB»- 
get  for  tfaem*-^— Bot  xi  Rq>«  8i.  b.  Pafch.  13  Jac.  Lxwis  Bowlbs*8  casx,  in  the  5th  refojutioa 
there,  it  was  held  that  if  leflee  for  life  or  years  cuts  timber,  the  leflbr  (hall  have  ic  |  and  chat  the 
lame  was  lefbhed  the  term  before  in  Lipori>*s  casb,  and  that  becaufe  the  leflbr  has  the  general 
ownerihip,  right,  and  inheritance,  and  the  Icflbe  only  a  particular  intsnfl  $  and  therefere  hy  whate?er 
means  they  are  difanhexed  from  the  inheritance,  the  ieffor  ihall  have  them  in  refped  of  the  geaenl 
ewnerfliip,  and  becaufe  they  were  his  inheritance* 

•[416] 

ButnotfiM*  J,  If  Uff^  ctos  a  tree  growing  on  the  land  demifed,  and  carries 
tibft^'Se  **  ^**  ^^  ^®  \3xAy  leffeeJbttH  have  trefpafsy  and  recover  treble  dama^ 
Attiliidwitik  geSf  as  tfae  leflbr  fliould  recover  againft  him  in  wafte.  Agreed 
^ i^s  per  Mo.  7.  pL  23.  Pafch.  3  E. 6.  Anon, 

T«iti45.  Mich*  it  Car.  t.  B«  lU  in  cafe  cf  Pomfret?.  Royciof^. 

'  .  4.  A.  leaiea  to  B.  for  life,  and  grants  that  it  (hall  be  lawful  for 
B.  to  takefewel  on  the  premifes,/r0t^  that  he  do  not  cut  any  great 
trees.  Per  Cur.  if  leflee  cuts  any  great  trees,  he  (hall  be  punilhed 
foriHrafte,  but  the  leflbr  (hall not  re-enter,  becaufe  thatprovifo  is 
^  not  a  condition,  but  only  a  declaration  and  expofition  of  the  ex- 
tent of  the  grant,  and  leflee  for  life,  or  years,  by  the  common  law 
c^anhot  take  fewel  but  of  bu(hes  and  fmall  wood,  and  not  of  tim* 
ber  trees  ;  but  if  the  leflbr  in  the  leafe  grants  fireboot  expr^sly^  if 
the  leflee  cannot  have  (Ufficient  fewel  as  above,  he  may  take  great 
trees.  3  Le.  i6*  pL  38.  Mich.  14  Eliz.  C.  B.  Anon. 
4Le.x6s.  f^.  Lejfeefor  y$ars,  the  trees  bting  excepted^  has  liberty  to  tale  the 

^5'i4  h!!'  f^^^^  ^"^  l^ppif^g^fi^  Jirebooty  but  if  he  cut  any  tree,  it  (hall  bo 
V.a.— L^  wafte  as  well  for  the  loppings  as  die  body  of  the  tree  \  per  Ho- 
€MMmi  ihred  \(zxt  ic  tot.  CuT.  without  qucftiou.   Noy,  29.  Rich  V,  Makqpeace. 

the  timber 

tices.  Arg.  Roll*  Rep.  i8s. 

6.  Where  trees  are  excepted  on  a  leafe,  the  \tffot  may  enter  ant 

;  take  the  treesj  tboagb  there  be  not  zx^j^kuji  ofingrefiox  regre(8  \ 

per 
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Et  FoftcT  J.    Godb,  I73,  pL  239.  Pafclx.  8  Jac,  C  B.  in  cafe  of 
eydon  v.  Smith. 

7.  Lejfee  far  years  cuts  down  timber  treeSf  and  lets  them  lie^ 
and  after  carries  them  away  ;  fo  that  the  taking  and  carrying 
away  be  not  as  one  continued  aB^  but  that  there  be  fome  time  for 
die  diftindi  property  of  a  divided  chattle  to  fettle  in  the  lefibr,  an 
a&ion  of  trefpafs  vi  &  armis  will  lie  againft  the  leflee  ;  and  in 
fuch  cafe  felonj  may  be  committed  of  them^  but  not  where  they 
were  taken  and  carried  away  at  the  fame  time,  Allen^  82>  83.  in 
cafe  of  Udall  v.  XJdall,  cites  it  as  the  cafe  of  Burt  t* 
Heard,  which  commenced  20  Jac.  and  continued  7  years,' 

8.  A.  demtfed  ground  to  B,  which  was  pafture^  except  the  trees  % 
B*  put  in  his  cattk  to  feed,  which  barked  the  trees  /  A.  cannot 
have  trefpafs  againft  B*  Ruled  by  Holt  Ch.  J.  upon  a  point  made 
and  referred  to  hini  at  the  aflifes  at  Bury  in  Lent  12W*  3.  upon 
hearing  of  counfel  feveral  times,  though  at  firft  he  was  of  a  contra*  ^ 
ry  opinion^    Ijd.  Raym.  Rep.  739.  Glenham  t.  Hanby. 

(B)    Difputes  between  Lord  and  Freeholders^  &c#  as 

to  Trees. 

I.  X^ITCHIN  of  Court-Leets,  68.  tit.  Way9>  lays  he  collets 
-"^  upon  the  opinion  of  the  book  of  2  £•  4.  g.  and  of  8  £«  4. 
9«  and  of  27  H«  6.  9.  and  6  £.  3.  Way,  2.  that  where  a  krdcH  a 
manor  has  land  upon  both  parts  of  a  highway f  he  ihall  have  the 
trees  growing  in  the  highway  ;  and  alfo  where  a  Huay  i&  over  a  [  417  \ 
nvafte  of  the  lorts.  But  where  ^freeholder  has  land  of  each  part  of 
thehighrvayf  he  ihall  have  no  trees  growing  in  the  highway  i  and 
where  he  has  land  joining  but  upon  one  part  of  the  way,  ne  fhali 
have  no  trees  growing  upon  that  half  of  the  way.  But  fays,  that 
Britton,  foL  iii.  fays,  that  a  freeholder  (hall  have  trees,  if  it  be 
not  in  the  common  highway. 

2.  The  ct(/lom  was,  that  the  lord  fhould  have  qmcquid  valeret 
fid  maeremiumj  and  that  the  freeholders  fliould  have  rcmtillos.  Per 
Hobart  Ch.  J«  that  contains  all  the  arms  and  boughs ;  for  what* 
ever  is  not  maeremium  is  ramillum.  Gddb.  235.  pi.  326.  Mich, 
1 1  Jac.  C.  B.  Bifhop  of  Chichefter  v.  Strodwick. 
«  3,  And  it  was  held  in  the  cafe  above,  that  the  non  ufe^  or  neg« 
Jigence  in  not  taking  the  boughs,  did  not  extinguifh  or  take 
away  the  cuftom,  as  it  has  been  often  reiblved  in  the  like  cafe, 
Codb,  235, 

4*  So  where  the  lord  by  the  cuftom  is  to  have  maeremium, 
and  that  the  tenants  (hall  have  refiduum ;  this  (hall  be  intended 
the  boughs  and  branches.  Godb.  23$.  pi.  326.  cited  in  the  cafe 
of  the  Bjfliop  of  Chichefter  v.  Strodwick. 

5.  To  the  owner  of  the  foil  on  both  ftdes  the  way^  of  common 
right  belong  the  trees  that  grow  in  the  lane,  whether  he  be  lord 
or  freeholder.  The  beft  badge  of  truth  is  the  ufa^  of  taking 
the  profit  of  tb^  trees,    Brow5. 43t»  Not^ 
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« 

(C)     Difputes  between  Tenants  in  Common* 

J.  '^YTO  tenants  in  common :  one  fells  the  trees,  2nd  lays  ihem 
*  on  his  freehold.  If  the  other  enters  into  the  land,  antf 
carries  them  away,  trefpafs  quare  claufum  fregit  lies  againil  hinii 
becaufe  the  taking  away  of  the  trees  by  the  firft  was  not  wrong- 
ful, but  that  which  he  might  well  do  by  law ;  and  yet  the  other 
tenant  in  common  might  have  feifed  them  before  they  were  car- 
ried off  the  land.  Godb.  282.  ph  403.  Mich.  18  Jac.  B.  R.  iiit 
Polly*s  cafe. 

(D)      Difputes  between  Tenant  for  Life  and  Re^ 
mainder^man^  or  Reverfioner  in  Fee. 

Chan.Prcc.  I.  T  AND  devifed  to  A.  for  life,  remainder  to  B.  In  fee,  he 

£5-  P>*>4-  4-*  paying  certain  legacies  at  the  times  limited  by  the  wiUj| 

WM  decreed   ^^^  ^^  remainder,  on  non-payment  at  fuch  times  by  B.  tvas  £- 

withoat  4if-  mited  over  to  C.  &c.     There  was  a  great  deal  of  timber  growing 

**^*         on  the  land.     B.  brought  a  bill  for  leave  to  cut  down  timber,  to  pay 

the  legacies,  2nA  fo  prevent  a  forfeiture  of  his  eflate.     The  tenant 

for  life  and  C.  oppofed  it ;  but  the  lords  commiflioners  decreed 

St ;  but  B.  to  make  fatisfadion  to  the  tenant  for  life,  for  bzeak- 

.  ing  the  ground  by  the  carriage,  &c.     2  Vern.  132.  pi*  148. 

Trin.  1690.  Claxton  v.  Claxton. 

2.  A.  by  deed  limits  a  term  of  500  years  to  trujlees' for  payment 
cf  debts  J  remainder  to  j9*  for  life,  without  impeachment  of  wfie  i 
remainder  to  his  firft,  &c.  fons  in  tail.     A.  died.     The  debt^ 
were  great,  and  the  truft  not  like  to  determine  foon. .  B.  by  bxtt 
fet  forth  the  limitations,  and  that  there  was  much  decaying  tim-' 
[  418  j    ber  on  the  eftate,  and  that  he  ^s  reduced  to  great  want^  that 
the  truftees  had  no  power  to  cut  the  timber,  and  prayed  leave 
to  cut,  allowing  what  damage  he  did.     The  court  decreed  i 
conmiiffion  to  take  timber,  not  exceeding  the  value  of  500 1.  for 
the  plaintiff's  relief  and  fupport.  2  Vern.  2  id.  pi.  199.  Hill.  i6go* 
,  Afpinwall  &  al.  v.  Leigh  &  a1. 


(E)     Difyutcs  hctvireen  Neigbiours.[ 

J .  1 F  trees  grow  in  the  hedge,  and  the  fruit  falls  into  another^ igrpftni, 
-*  the  owner  may  go  in  and  take   it.     Per  Ooderidgc  J. 

Poph.  163.  In  the  cafe  of  Millen  v.  Pi*ncl^y,  cites  8  E.  4. 
S.  P.  per  2.  If  the  boughs. oi  your  trees  grow  out  into  my  land,  I  paay  cut 

Bdct.^  I'rfi.   ^^^^*    P«'  Crokc  J.  Roll.  Rep,  394.  pi.  15.  Trin.  i9.X;vc.  B.  R. 
But\f\t  J,  A  tre€  grows  in  A*s  clofe,  and  roots  in  BJs,  yet  the  body  of 

^rivbicb  ^^  "**^"  P^^  ^^  ^^  ^^^  \>^vcig  in  the  foil  of  A.  all  the;  refidue  of 

the 


the  tree  belongs  to  him  alfo.     2  Roll.  Rep*  141  •  Hill.  17  Jac.  UMatU 
B.  R.'Mafter9  V.  PoUie-  .  ^^wd 

the  rootf*  take  kiouri/hmenc  of  both  iheir  Uin<!8,  It  w^  adjudged  they  tre  tenanti  In  TMBinffn  of  it. 
a  RoiL  Rep.  255.  Mich.  %o  Jac.  B.  R.  Anon. 

•  '  .  -  .•' 

(F)     Power  of  Traftees^  as  to  cutting  Trees* 

I.'  K  Seifed  of  lands  in  fee  demifed  the  fame  for  500  years 
^^*  to  B.  C.  and  D.  in  trttft  to  pay  debtfj  and  fir  a  charity. 
B.  purchafed  the  reverjkn  of  A!s  heir  at  law^  and  cut  down  1800 1. 
trorth  of  timber ;  but  left  fufficient  for  the  tenants  for  repairs 
and  botes.  Tlie  derhife  was  not  without  impeachment  of  wafte. 
lid.  Ci'Eang  faid  it  was  plain  that  B.  as  purchafor  of  the  rever* 
fion,  could  not  enter  upon  the  premifes  to  cut  down  the  timber, 
and  though  C.  another  truftee  confented  to  the  cutting  down 
(which  was  a  breach  of  truft  in  G.)  B.  ought  not  to  take  advan- 
tage of  it ;  but  fomething  ought  to  be  paid  to  the  charity  for 
their  leave.  And  on  his  lordihip's  propofing  220 1.  both  parties 
agreed  thereto ;  and  fo  the  matter  was  compromifed.  aWms's 
Rq).  3.97^  Mich.  1726.  Bays  v.  Bird. 

(G)     Stranger.     Who  Ihall  have  T'rees  cut  down  By 
Strangers.     And  what  Remedy  Leffor  or  LelTee 
,    has  for  the  cutting  them  dowiu 

!•  IF  ^Jf ranger  cuts  down  woods  in  a  firefly  and  there  is  no  fraud 
•■•or  collufion  between  him  and  the  owner  of  the  foil,  the 
owner  of  the  foil  ihall  have  them  \  and  yet  the  owner  could  not 
cut  them  down,  but  is  to  take  them  by  the  livery  of  one  appoint-  [  419  ] 
^dhy  the  ftatute.  Gddb.  g^.  pi.  113.  Mich.  28  &  29  £liz.  C.  B. 
in  an  anonymous  cafe. 

2.  If  zjlranger  cuts  down  trees,  and  /e//ee  brings  trefpafs^  he 

ihall  recover  but  according  to  his  lofs,  viz.  for  lopping  and  t6p* 

.  ping.     Arg.  Godb.  117.  in  cafe  of  Lcwknof  v.  Ford. 

•    3;  A  ftrangfer  entered  into  lands  leafed  for  life,  and  cut  <lown 

timber  trees,   and  barked  them;    and  the  leiTor  before  feifure 

brought  trover  fir  the  barif  and  had  judgment  to  recover,  though 

the  cutting  down  and  barking  was  all  at  one  time.     Allen,  82* 

in  the  cafe  of  Udalx  v.  Udall,  cited  per  Cur.  as  a  cafe  com« 

menced  20  Jac.  and  depended  7  years  between  Bury  and  Heard. 

4.  If  a  ftranger  cuts  the  trees,  UJfeefor  life  without  impeachment 

^rfwafie  (hall  have  them.  .  Poph.  193.  .Mich.  2  Car.  Sacheverel 

Y.Dale. 

•  5.  In  trefpafs  brought  by  the  plaintijF  for  cutting  down  his 
trees,  the  plaintiiF  was  non/uited,  becauje  it  appeared  that  he  was 
W;  tejie.  Barnard.  Rep,  in  B,  R.  3o2..Hill,  3  Geo.  2.  Odcl  v. 
Kiag% 


4^^  tmi* 

(H)    Crani  of  Trees  by  vvboni»  and  boW* 

% 

f*  |P  a  maiifeUs  certain  trees grovfiftg,  andalienithe  land h andlkei^ 
*-  before  that  the  vendee  has  cut  the  tteeSy  yet  the  vendee  (hall 

liave  them)  per  Newtom  Markham  f^id  we  can  iajno  more* 

Br*  Trefpafsy  pL  400.  cites  20  H.  6.  aa« 

2*  Grant  of  all  his  woods  which  Jballgro^  hereafter  or  in  time  to 

^me  is  not  good^  becanfe  it  is  not  of  a  thing  in  efie  1  p^r  Harper 

J*  3  Le.  29.  I  C'Eliz.  C.  B.  in  an  anon.  cafe« 
Muthy grant  3.  A.  denufes  to  B.  a  tnanor  for  3  lives,  and  by  the  fame  deed 
«f  "*"j^/**'  in  another  clauje  bargains  and  fells  the  trees^  .  The  habend*  is  of  the 
bend'  the  manor  only,  and  limits  eftate  of  that  for  3  lives  widxout  mention 
manor  ibr  of  the  trees.  Per  Winch  J.  they  (hall  pafs  as  a  chattel  immediately 
Sthout  ^^  delivery  of  the  deed  before  any  livery  made  thereon  to  pafs  the 
wtntumuii  manor,  and  if  livery  never  had  been  made,  yet  leflee  (hall  have 
^ftbetrea,  the  tTccs*  2,  Brownl.  193,  Trin.  10  Jac,  C.  B*  in  cafe  of  Rowlea 
tt^otMt  ^*  Mafon,  and  197.  per  Warburton  J«  accordingly,  and  zoi.  fd 
and  fell  the  .  Coke  Ch.  J.  accordingly  in  S.  C. 

treetyfbr 

that  was  all  in  one  fentenct,  vis.  the  grant  of  the  trees  and  ihe  demife  of  the  maaoi'.     Per  Winch  J« 
ft  Brownl.  193.  cites  D  -|-  379.  x8»  23  £iis» 
•\  It  ihould  be  374.  b.  pi.  1 8* 

4»  The  lata  doth  not  favour  frafiions  and  feverances  of  the  treeS 

from  tlie  freehold.     1 1  Rep<  48.  Mich.  12  Jac.  Liford's  cafe. 

5..  Bargain  andfale  of  a  manors  and  all  the  trees  growing  thereon^ 

if  the  deed  is  notJnrolled,  the  trees  (hall  not  pafs  without  the  manor* 

1 1  Rep.  48.  Liford's  cafe* 

6k  Grant  of  all  my  trees  within  tny  manor  of  G.  to  A.  and  his 

heirs.  A*  (hall  have  inheritance  in  them  without  livery  andfafa. 

1 1  Rep.  49.  b.  Liford's  cafe. 

7*  A.  feifed  in  fee  fimple  makes  a  leafe^  exciting  the  irees^  and 

afterwards  covenants  to  (land  feifed  de  tenementis  prddi3is  cinn 

pertin.fuperius  dimiffis^  bfc.    The  trees  pafs  with  the  inheritance^ 

OS  things  annexed  to  it  notwithftanding  they  were  not  demi&di 

II  Rep.  50.  b.  Liford's  cafe. 

j5ot  other-         8.  By  a  grant  of  trees  by  tenant  infeeftmple^  they  are  abfolutely 

of  feieby^a    paflcd  away  from  the  grantor  and  his  heir,  and  veRed  in  the  gran^ 

tenant  in      tee^  and  go  to  the  executors  or  adminiftrators,  being  in  undeM 

tail.  II       (landing  of  law  divided  as  chattels  from  the  freehold^  and^  the 

Ml5i.^alac.  fff^J^tce  hath  •power  incident  to  the  grant  to  fell  them  when  ho 

Liford's     '  wiU,  without  any  other  fpecial  licence.    Hob.  173.  Hill.  12  JaQ 

^  Stukcly  V.  Butler. 

•[42b]  ' 

Jones  J.  p.  If  leflee  for  life  without  impeachment  of  wafte  ajftg^  wef 

^,]^{'  all  his  eBate,  he  may  difpofe  of  the  trees-    Poph.  193,  Mich. 
tween  ate-    2  Car.  D.  R.  Sachcvercll  V.  Dale. 

aant  for  life 

without  impeachment  of  wafte  by  grants  and  one  who  is  fo  by  indulgeaet  oftato,  as  tenant  !a  t^  tifttit 
poffibiltty,  &c.  that  fuch  things  as  a  man  hath  by  the  law  he  cannot  referve  to  himfeif  open  his  aflyo^ 
ment ;  but  in  cafe  of  a  grant  he  has  a  larger  libeKy  thian  the  law  gives  to  him.  But  if  fuch  tenant 
by  grant  affigns  over  alibis  eftatg,  he  cannot  occtpt  tbt  trta  \  but  whttt  hc  has  areoMiader  il  it 
wife.    Poph.  195.  in  cafe  of  Sachevetd  t«  Dale*  ^ 
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(I)    Windfalls^  Dotards,  &c«    Whojhall  have  tbm. 

!•  T  ESSOR  (hall  have  the  nmnMJls.    Arg.  Godb.  1x7.  cites  Codk-nS. 
-■-'  Culpcpcr's  cafe  a  H.  &  44  E.  3*  Stathami  and  40  Aff.  22.  ^f  jf^. 

cordiBgljr,  but  Rodet  J.  contra. ^^i-Per  Anderfon  in  Liwknor*s  cafe*  4  Le.  166^— >S.  P.  refolyed 
in  Harlakxndbm^s  cafe,  4  Rep.  63.  b.  Pa£ch.  31  Elis.  B.  R.  in  cafe  they  have  no  timber  in  them  $ 
but  that  if  thqr  bant  then  it  is  otfagwife.  ■  And  m  Lswit  Bowlks'i  cafe,  it  Rep.  81.  b.  ths 
refoitttions  in  Harlakenden*t  cafe  were  affirmed  for  good  law.  Mo.  813,  814.pl.  I099.  Mich* 

8  Jac    Per  all  the  jofticei  o£  SqjeantVina  in  Fleet-ftreet,  S.  P.  in  the  Counteft  of  Cumberhud*a 

2.  Leflee  cannot  juftify  cutting  dovm  poUards^  by  fajing  that  Be]idl,ftx7. 
they  were  dry,  hoUoWi  and  rotten,  and  not  timber  fit  for  build-  fcjLa  *^p 
ing«  Mo.  10 1,  pi.  246.  Mich.  15  &  16  £liz«  Sir  Roger  Man-  tfaepiaiotifi; 
wood's  cafe. 

3*  If  trees  are  excepted,  &c.  and  they  iecome  dotards  daring  the 
leafe,  yet  that  cannot  diveft  the  property  of  the  leflbr ;  per  Holt 
Ch.  J.  Cumb.  453.  Trin*  9  W.  3.  in  a  nota  to  the  cafe  of  Park 
▼.  Fifield.  ' 


(K)     Timber  Trees.    What  are^  and  what  fhall  be 
faid  to  be  fuch  for  a  collateral  Refped,  &c« 

I.  A^RfiAT  wood  fpecified  in  the  a6l  of  45  £.  3.  is  intended  »inft.«4J- 
^^  of  wood  which  confifts  of  trees  of  yalue,  as  of  afhesj  ^^h^^ 
beeches,  and  elms,  f^c.  but  not  of  hornbeams,  fallows,  hafeU%  maples,  the  whole 
Igc.    PL  C.  470.  b.  Hill.  17  Eliz.  Soby  v.  Molyns.  Court  upon 

,  deliberate 

mdvice  hdd  it  to  be  no  Uw,  and  that  beech,  horfebeech,  and  hornbeam  are  great  wood,  becanfe  they  Urm 
for  baildtngs  or  reparadon  of  houfcs,  miUa^  cottagei,  iS(c.  And  in  the  margin  there  it  is  (aid  it  vw  ai» 
judged.  Pafeh.  %  Jac  between  Hall  and  Fettyplace. 

2.  Birch-trees  were  decreed  to  be  timber-trees.     Toth.  ijt.  Mo.8M.pL 
cites  8  Jac.  Countefs  of  Cumberland  v.  Earl  of  Cnmberland,  d^i^^'i^I 

canfe  it  appeared  that  fuch  trees,  in  the  country  where  they  grew,  were  ufed  and  ferviceable  for  building 
iheep-houfea,  cottages,  and  fuch  mean  buildings  ;  and  all  the  juftices  of  Seijeadt^s-inn  in  Fleet-fireet» 
upon  a  conference  bad  with  them,  were  of  opinion,  that  in  this  country  they  were  timber^  and  belonged 
to  the  inheritance,  and  could  not  be  taken  by  a  tenant  for  life. 

• 

3*  A.  articled  to  fell  land  to  B.  for  2o,oooL  aod  the  timber  to 
be  Talued  and  paid  for  by  B.  over  and  above  the  pufchafe*money. 
Upon  a  reference  to  the  niafter  he  made  his  report,  and  eftimated 
fom^  thoufands  oi  faplings  at  I2d.  or  i8d.  a  piece,  and  alfo  ^/-  [421  ]{ 
lards,  fome  of  which  were  rotten,  or  contained  no  timber,  and 
fo  of  Hvalnut'trees  as  worth  20  or  40 1.  a  treej  alfo  yew,  cherry, 
crab,  lime,  and  hoffe-che/nuts,  were  by  him  valued  as  timber. 
And  exception  being  taken  thereto,  Ld.  C.  King  faid,  that  it  is 
the  cuflom  of  the  country  that  makes  fome  trees  timber,  which  in 
their  nature,  generally  fpeaking,  are  not  fo,  as  horfe-cheihut  and 
•  lime  trees;  and  fo  of  iirch,  beech,  and  a/p.  And  as  to  pollards^ 
j^jMitwitbftanding  what  is  faid  in  SoBT  AND  Molims's  case,  PI.  C. 


^1  CteQi^. 

470.  that  thefe  are  not  timber,  and  that  tithes  are  to  be  paid  of 
their  loppings,  (which  could  not  be  if  pollards  were  timber,)  yet 
if',  the  bodies  of  them  arq  found  and  good,  he  indihed  to,  thihtf 
them  timber;  othefwife,  if  not  found,  they  being  ih  fuch  cafe 
fit  for  nothing  but  fuel.  And  hid  lonlihip^feid,  that  if  a  timbc^ 
tree,  not  worth  3  or  41.  (hall  be  valued  or  paid  for  in  the  purchafe, 
why  Ihall  not  walnut-trees,  fome  of  which  may  be  worth  10  or, 
20L  or  even  50I.  a  piece?  However,  as  they  feem  of  a  confider- 
able  value,  if  the  parties  cannot  agree  to  lump  the  valuation,  and 
as  it  b  the  cuftom  of  the  country  which  afcertains  what  are  tim- 
ber-trees, making  fome  efteemed  fuch,  which,  in  their  own  na«* 
ture,  generally  are  not,  efpecially  in  countries  vfhere  timber  isfcarce  : 
his  Lordihip  faid,  he  fliould  dire&  in  ^ffUe  to  try  nvbether  any  and 
mjbich  of  tbofe  trees  are^  by  the  cuftom  of  the  coutttry^  to  he  accounted 
timber.  Trin.  173 1.  2  Wms/s  icp.  (603;)  {6064)  Duke  of  Chan- 
dos  V.  Talbot. 

For  more  of  %Xlt^  in  general,  fee  Copj^flOlQ^  fl^aeterntf^ 
...  dSiiSc,  and  other  proper  titles. 


■^^  XreQjdfe. 


»"(i)-  (A)     With  Continuando, 


|[l.  in^RESPASS  lies  with  XMniawacaio  iy  t^vtrt  Jay Uftthttf 
J,     and  the  party  fliall  not  be  compelled  to  bring  fiveral, 
aBims.    29  £.  3.  35.  adjudged ;  for  it  is  one  trefpa{s.j 


c 


(A.  a)    Affauh,    What.     [Jnd  Menace.l 

I.  iF  a  man  holds  me  by  the  army  this  is  an  affault  in  law.    It 
*  fcems  3  H.  4.  9.  will  warrant  it  \  but  there  it  fcems  it  was. 
.   juftifiable.] 

lH^i^^'  C^'  If  a  man  faithy  that  he  tvUl  cut  my  arm.  it  id  an  affault* 

PLC.  134.    ,-H   K    ^o  Kl  /        > 

faith,  "  '''  " 

notwii 
ftandii 
many  _.        ,  ^  ^ 

cientopi-      ^37  H.  6.  3.  Curia.] 

Bions  to  the 

contrary,  ii  (ettM  at  thit  day  agreed,  that  m  vttdi  vfhatjoever  cm  mmM  t^en  ojaub. 

^  t  (E)  p«.  a- ».  c.  .       ,  .         ..  .      ^  .      . 

•[4^2]  '  4.S0 


[4,  So  if ,»  man  ealli  me  tfaitor^  and  I  Jay  to  hiifn  mentirisin  Br.Titfpaft, 
caphe  tuOf  and  if  be  HviU  appeal  me  of  ireafon^  I  will  defend  mjfelf  P|-  ^97-  37 
hy  my  hand  upon  my  body^  during  the  life  of  one  of  us.     This  is  an  [pag.'s.'  b. 
ailaiiiti  though  it  be  upon  a  condition  precedent.  37  H.  6.  3.  20.]  and  3.  md 

(Niy<  20.  b* 
are  both  the  fame  S.  C.]— — See  (E)  pi.  3.  $•  C. 

{6,  &  if  a  man  fays  to  me,  that  if  I  will  hoi  ceafe  my  fuit,  which  NB,  There 
I  have  againft  him,  be  will  heat  me  ;  this  is  an  aflault,  though  coir-  ^"x,tj^ 
ditionah     37H.  6.  20.  b.]  pi- tg?. 

citet37H.6.  2,3.  FerPrifot* 

[7.  Zo  }f  a  mxci  faith,  in  prefence  of  the  court,  or  in  a  church,  to  Br.Trefpafs, 
a^iother  a  falfe  matter,  and  the  other  replies,  that  if  he  will  come  JljgJ^l'H.fi, 
out  of  the  court  or  church  into  the  field,  and  fayfo,  *  he  will  break  ,»,  3,  that 
bis  hnes^  this  is  an  aflault.     37  H.  6.  ao.  b,]  « »*  •  »«- 

•*  nacc,  and 

not  lawful.  ->«-*  Orlg.  11  (U  luy  naufrera.) 

[8.  }f  a  man   rebukes  another  with  ill  words,  by  which  he  dares  ^hw  was « 
mtfay  in  the  villf  this  is  an  aflault.     27  Afl*.  1 1.  adjudged]  jeSwoTih* 

fifteenths,  pr9  rege  &  fiiffo  of  aflaolt  and  battery,  as  he  wu  coUedling  of  the  fifteenths  in  D.  and  it 
was  found,  that  the  defendant  nhuktdtbeieUtSor  m  c^Uefihg  tbefiftetuibs^fo  that  be  dartd  ntt  tofiay  in 
ibe  vUI,  but  did  not  beat  him.  And  this  was  adjudged  an  alTault,  but  no  battery  ;  and  the  plaintifif 
recovered  damages  loos.     Qusere,  if  the  king  had  not  been  party.    Br.  Trefpais,  pL  246.  cites  $.  Q« 

[9.  A£tion  of  trefpafs  lies  for  an  aflault.   40  £.  3. 40.  42  E.  3.  7* 
45  E.  3.  24.  b.] 

[10.  If  a  rmnflrikes  at  me  with  an  hatchet,  though  he  does  w/  B'.Trdpafi, 
touch  me,  yet  this  is  an  aflault  in  law.    22  Aff.  60.  adjudged.]        dtw  s/c. 

per  Thorpe.  And  the  cafe  was,  that  the  defendant  came  to  a  tavern  in  the  night  to  buy  Tiduale,  and 
the  doors  hong  fliut,  he  ftruck  upon  the  doors  with  a  hatchet ;  and  the  plaintiflT,  who  kept  the  Uvern, 
putting  his  head  out  of  the  window,  and  bidding  the  other  to  leave  off,  he  ftiuck  againft  him  with  ths 
hatchet,  but  did  not  touch  him.  S.  C.  cited  by  Doderidge  J.  ft  Bulfl.  339.  Hill.  12  J^ic.  in  c^tfo 

of  Wilfon  v.  Dodd.— .Roll.  Rep.  177.  S.  C.  cited  by  Doderidge,  quod  rait  conceflTum,  per  C»k0 
Ch.  J.  in  cafe  of  Wilibn  t.  Dodd.  And  ibid.  318.  Hill.  1 3  Jac.  B.  K.  in  cafe  of  Curtis  v. 

Dowtie. 

S.  P.  Hawk,  PI.  C  133.  cap,  62.  f.  f.  And  fi)  If  a  man  ftrikev  at  me' without  a  weapon,  it  is  an  af« 
fiwlt. 

S.  P.  And  fo  if  he  bofJs  up  bit  band  agahijl  anetbery  and  fays  notbing,  it  it  an  alTaolt.  But  if  on« 
ftrikes  aniuber  ufon  tbe  tandf  army  ar  brmji,  in  difiourfe,  it  is  no  aflauU,  there  being  no  intention  to 
a&ult.    Mod.  3.  pi.  13.  Mich.  aixCar.  v  B.  R.  per  Cur.  in  an  aaooymous  cafe. 

[11.  If  a  man  delivers  to  another  a  fubpcefw,  this  is  an  aflault. 
Trln.  13  Jac.  B.  between  Elpin  and  Hutton,  per  Curiam.] 

12.  In  aflTault,  battery^  and  wounding,  the  evidence  to  prove  iKeb.  545. 

a  provocation  was,  that  the  plaintiff  put  his  band  on  his  fword,  E*'A^*^*^* 

and  f aid,  if  it  was  not  afftfc'time,  I  would  not  take  fuch  language  ©fTua- 

from  you.     Adjudged  no  aflault;  for  he  declared  he  would  not  bsevill 

aflault  him,  the  judges  being  in  town,  and  the  intention,  as  well  ^' jJ^^^S** 

as  the  z6t  itfelf,  makes  an  aflault.  Mod.  3.  pi.  13.  Mich,  21  Car.  2.  the  pUbtiff 

B.  R.  Anon,  bentbisfi/at 

tbe  fame  tim$ 
^me  that  he  laid  hh  hand  on  his  fword  and  fyokt  the  words  ;  and  the  Court  held  it  no  aflault,  aa  i( 
would  be  without  that  declaration  But  it  was  further  fworn,  that  the  plaintiff  witb  bis  tibow  punned 
tbe  defendant  J  %h<ch,  if  done  in  eamcft  difcourfe,  and  Dot  with  Intent  of  violence^  is  no  aflault }  nor 
then  is  it  ajuftiiicatioa  of  battery  after  a  retreat. 

Vol.  SX  I  i  13.  Drawing 


4^3  Ctefimfy- 

p^*  »<**•  13*  Drawing  afwwdy  and  brandi/hhtg  it  in  a  menacing  manner 
cluz.  B*R.  *g«inft  the  plaintiflF,  but  did  not  touch  him,  is  aflault,^but  no  bat- 
S.  c.  by  th^  tery ;  and  fo  fhall  have  no  more  coft$  than  damages.  Vent,  25& 
name  of       Pafch.  2  c  Car.  2.  B  R.  Anon. 

Smith  v.  ^ 

NpssAM  ;  but  thit  is  only  as  to  the  point  of  cofts,  but  does  not  ftate  the  tnaiiiKr  of  the  iffftaiL— -— 
3  Keb.  383.  pi.  I.  S.  C.  fays  it  was,  that  a  woman  ihook  a  fword  ia  a  cotler'a  ihop  agaisft  the  pbis- 
tiff>  being  on  the  other  fide  of  the  ftreeu 

6Moci.  173.  14.  Bailiff'  being  within  reach  of  defendant,  defendant  haTing 
favJ^th«1f  ^  ^^^^  ^"  ^^^  h2iv\Aj  keeps  off  the  bailiflF  from  touching  him  and  re- 
the  defend,  treats  into  his  houfcr,  bailiff  has  no  remedy  but  an  a£lion  for  the 
ant  had  ^rr.  affauU  5  for  the  holding  up  the  fork  at  him^  when  he  was  witlun 
{Tlwlir"  ^^*^^'  is  good  evidence  of  that,  x  Salk.  79.  Tiin.  3  Ann.  B.  R^ 
fueb  a  dif^     Gcnner  v.  Sparkes. 

iamci  ss  tbt  • 

ybor  vKuJJ  reach  bimf  an  adion  of  aflault  would  ha?e  lain  againt  him.  S.  P.  Hawk.  PL  C.  1^3* 

cap.  6a.  f.  I.    . 

15.  Every  battery  includes  an  aJTault^  therefore  on  an  indiAment 
of  afTault  and  battery,  in  which  the  aflault  is  ill  laid  if  the  defend- 
ant be  found  guilty  of  the  battery>  it  is  fufficient.  Hawk.  PI.  C« 
134.  cap.  62.  f.  I. 


Fd.  546-      (A,  3)     *  Battery.     What  fliall  be  faid  a  Battery. 

^jif^mjvry  [i.  |F  a  jujlice  offeace  males  a  warrant  to  %  S.  to  arrefi  J.  D. 

b^kMwfo     •  a"^  ^^  ^""8  ^^^  ^f°^^  himfelf,  and  J.  N.  comes  in  aid  of 

fmall,  being  %  5.  and  f  lays  his  hands  molliter  upon  the  fhoulders  ofy.  Z).  [and\ 
*^ualiy  fays  to  %  S.  this  is  the  man,  this  is  not  any  battery.  Hill.  12  Ja. 
p^jmo(%     ^"  ^*  ^^ctween  %  Wilson  and  Dodd  by  Coke.] 

man  m  airfry,  or  rerengefol,  or  rude^  or  iniblent  manner^  as  by  Jpitting  in  hh  faet^  or  any  way  tmth'mg 
him  in  anger,  or  inoienUy  juftling  blm  out  of  the  way»  ire  batteries  in  Uie  eye  of  the  law.  Hawk.  PL  C« 
X34,  cap.  6i.  r.  a. 

IS.  P.  Hawk.  Pi.  C.  1 34*  cap.  6a.  f.  a. 
Roll.  R.  176.  pi.  15.  Pafch.  13  Jac.  S.  C.  bat  S.  P.  does  not  ap^ar.  a^Bofg.  335.  S.  C 

hat  S.  P.  does  not  fully  appsar. 

[2.  If  a  man  delivers  afubpoena  to  another,  this  is  not  any  bat- 
tery. Tr.  13  Ja.  B.  between  Elfin  and'  Button,  per  Curiam.] 
S^ifamaher  3.  Upon  evidence  in  battery,  Popham,  Fenner,  and  ^Wllliams^ 
faJbMji.  direAed  the  jury,  that  if  -rf.  ajaults  B,  and  in  fighting  A,  falls  to 
and  then  S.  the  ground,  and  then  there  B,  beats  and  wounds  him,  that  this  is 
/rUtfifaim,    an  aflault  in  B.  not  juftifiable.    Nov*  iic.  Hudfon  v.  Crane. 

that  aflault  "'  .    J         ^ 

H  a  battery  in  B.  not  juftifiable,  Ste.  and  ihe  jury  found  accordingly .«  But  Yelverton  and  Tarfidd  o^ 
the  contrary,  becaofe  it  is  but  a  conrlnuance  of  the  former  alSiQlt*  And  that  all  is  de  (on  af&altde* 
Noy,  115*    Hudfon  v.  Crane. 

4.  In  allien  of  aflault  and  battery,  the  plainfiflF  counted  that 
the  defendant  ^r^ri  the  platntiJTs  borfiy  whereby  the  plaintiff  fclU 
this  was  held  good  and  no  material  yariance,  becaufe  licet  fappius 
requtfitus  is  only  matter  of  form.  Arg.  Hard,  41.  in  cafe  of  Har* 
ris  V.  Ferrand^  cites  it  as  Mich.  15  Car.  B.  R« 

5.  The 


Cte(|KiQr«  1 423 

^yTix^At^'Uttciiftg  of  another  in  attger  U  a  batteiy;    Ruled    ' 
per  Holt  Ch. tjf.  at  nifi  prin^.  6  Mod.  149.  Pafch.  3  Annse  in  the 
cafe  of  Cole  v.  Turner. 

6.  If  two  or  more  meet  in  a  narrow  pajfctge^  and  mtbout  any  w^  •^*'  i(on« 
lence  or  defign  of  harm  the  one  Ruches  the  other  gently,  it  is  no  Jjf^nTsm^ 
battery.    Per  Holt  Ch.  J.  at  nifi  prius.-  6  Mod.  149.  Cole  v.  thcr  to /or^t 
Turner.  *"  w^  «  * 

poffogt  in 
h  0  nuU  inonfinate  manner,  or  if  any  ftrujgle  about  the  paf&ge  to  that  degree  at  to  Jo  burt^  *  this  vrill 
be  a  Unerry.     Ruled  by  Holt  Ch.  J.  16  Mod.  149.  Paich.    3  Aodb  at  nifi  prius  in  cafe  of  Cole  v. 
Turner.  , 

•[424] 

7.  Spitting  in  onfs  face  is  a  battery.    Per  Holt  Ch.  J.  6  Mod, 
*i7lt.  Pafch.  3  Ann«,  B.  R.  the  Queen  v.  Cotefworth. 


(B.)     TreJ^afs.     ^gainjl  whom  it  lies,  In  reJpeS  of 

Intereji. 


[i.  V^  my  heajls  are  in  the  keeping  of  J.  S,  and  during  this  time  do 

^T^fP^fi  ^0  another^  he  fliall  have  trefpafs  agai^  me  or  7.  S, 

at  bis  eleBion  ;  but  he  fhall  not  have  Jatisfa8ion  againfi  both.    7  H.  4. 


of  J.  S.  and  during  this  time  do  ^^  A.  haa  the 

-  -      '  ^    C    cuftodyof^9 

•  ^*   beaftsor 
hoggs  of  B. 
oi.b.l  '        '  ~      '  '  and  they  are 

•^  .  J    put  into  3**a 

yard,  if  ibefe  do  a  trefpafs  to  the  land  of  C.  adjoining,  A.  ihall  be  piinlihed  intrefpafs*  and  this  though 
B.*t  fervant  did  wait  upon  theni'     Clayt.  32.  Dawtry  v.  Huggins. 

Ifagiftid  iMtIi  do  a  trefpafs,  the  owner  of  the  foil  where,  &c.  fliall  anfwer  for  that  trefpafa,  cited  ia 
the  cafe  of  Dawtjiy  v.  Hvcgims.     Clayt.  33.  as  Bateman*s  cafe. 

2.  A  man  (hall  not  have  trefpafs  againfl  him  who  has  thefrank* 
tenement  as  dljfeijor^  3c c.  before  regrefs  made  upon  him  5  per  New- 
ton where  the  defendant  pleads  his  franktenement,  there  the  plain- 
tiff in  his  replication  ought  t6  ihew  a  regrefs,  for  diifeifor  has 
the  franktenement  and  ought  to  have  the  profits,  till  it  be  reformed 
by  entry  or  a£tion  mixt  or  real.  Br.  Trefpafs,  pi.  127.  cites 
19  H.  6.  23. 

3.  If  1  bail  goods  and  the  bailee  gives  and  delivers  them^  I  fliall 
not  have'  trefpafs  \  for  he  had  lawful  pofieflion.  Br.  Trefpafs, 
pi.  295.  cites  2  E.  4.  4. 

4.  Note  Finch's  law,  li.  3.  c.  6.  that  no  aftion  of  trefpafs  will 
lie  for  a  lejfee  for  years  againfl  the  leffor^  although  he  diftrained 
without  caufe.  And  fee  there  the  reafon.  C^per  Holt  Ch.  J« 
ii  Mod.  209.  pi.  13.  cites  9  Rep.  76.  Telv.  148.  Wing's  Max. 
1.703. 

(C.)     Trefpafs  oi  AJfault  and'  Battery.     What  will  see  (a.  3) 
be  a  good  Caufe  of  Jujlification.  *'' 

Jr.  IF  a  man  be  in  a  rage  and  does  great  mif chiefs  his  parents  may  Br. Trefpafs, 

Jnfl^fy  '^  chaftifing  and  beating  him  with  a  rody  to  the  intent  P*-^35-<^^ca 

^  reduce  him  into  his  good  fenfes  again.     22  AC  56.]  fa'yanothbg 

of  the  beating  being  by  parents. 

I  i  »  [2.  If 


4^4  Crefnadgr. 

Jo.  249,  |>i.  £a»  If  A*  ^js  at  Jkt  vAtb  B.  lu  the  houfe  of  a  juftice  of  pdoff 
feiwrtt  rf»t  ^^  which  B.  is  a  common  cheater y  and  there  cheated  A.  of  bis  vn^ 
it  was't  ^^  I  the  defendant  in  an  a&ioa  of  battery  may  juftify  that  he  Ar 
ftiiukr-by  the  caufe  aforefaidput  his  hands  upon  him  to  bring  him  Mire  the /aid 
tKcperfoif*  JuJHce  of  peace,  and  that  he  brought  him  accordingly  :  and  the  juftice 
c!ieated,that  bound  him  over  to  the  feiTions  where  he  was  indi£led  and  found 
laid  hold  guilty  of  the  faid  cheating.  And  this  is  a  good  plea  though  the 
jind*Mrrl«d''  defendant  was  not  any  officer ;  for  it  concerned  bimfelfzxiA  was  for 
himimme-  the  public  good.  Mich.  7  Car.  B.  R.  between  Holledat  and 
diateiy  be-  •  OxENBRiiDGE  adjudged  upou  a  dcmurrcr,  where  the  juftice  was 
ftcJU    Sir  Nicholas  Carey  in  Surrey.] 

«  good  juftification.  ■  Cro.  C.  2349 135.  pU  16.  S.  C.  according  to  Roll,  and  jadgrocnt  for  dc 

d^endaat  by  3  jofticcs  (abftat  the  Cb.  J.)  amd  they  held  it  to  be  pro  boao  poblko  co  fiay  fuch  of« 
lendert. 

a  Hawk.  PI.  C.  77.  cap.  12.  f.  ao.  citei  S.  C.  and  fayt,  that  from  the  reafon  of  thit  cafe  it  feemf 
to  follow,  thut  the  arreft  of  any  other  offenders  by  private  perfoas/vr  offencei  in  iike  wuumer^  feaaddmi 
^ndfrqudkialt9  the  fuhVic^  may  bejujltfitd* 

[3.  If  A,  incites  a  dog  upon  B.  an  infant,  a»id  upon  this  C.  comet 
$0  A*  and  lay  his  hands  foftly  upon  him,  to  the  intent  tojiay  his  bandi^ 
Jo  that  hejball  not  incite  the  dog  up^  B.  this  is  lawful  and  juftifiabic 
in  adion  of  affault  and  battery  brought  by  A.  againft  £•  ACdu 
10  Car.  B.  R.  between  Walter  and  Jonbs  per  Curiam  upon  a 
demurrer,  but  adjourned  upon  the  pleading.  Intratur  Tnsu 
10  Car.  Rot.  409.  and  after  iflue  taken  by  cc^ient.] 

4.  In  trefpafs  of  battery  and  wounding,  the  defendant  Jaid  that 
W.  fjfailed  the  defendant  to  have  beat  him  with  a  knife,  and  the  defend 
ant  took  the  handle  of  the  knife  in  his  hand,  and  the  plcdnttf  came  in 
aid  of  W.  and  took  the  blade  of  the  knife  in  his  hand,  and  cut  his  own 
tandvnth  the  blade  of  the  knife,  abfque  hoc  that  he  beat  or 
wounded  him,  prift.  The  plaintiff  replied  that  he  beat  and 
wounded  him  as  aboTe,'pri(t ;  and  the  otners  e  contra«  Br.Tref* 
pafs,  pi.  235.  cites  aa  AiT.  56. 

5.  Trefpafs  of  affaulting  him  and  taking  his  horfe,  the  defendant 
faid  that  J,  C.  had  the  tithes  of  B.  in  farm  for  6  years,  and  certmn 

barley  was  fevered  from  the  9  parts,  and  the  plaintiff  took  and  car* 
ried  them  to  D»  and  the  defendant  came  and  found  the  horfe  there  h 
the  fame  barley,  damage  feaf ant,  and  he  by  command  of  the  defend- 
ant took  the  horfe.  and  the  barley,  and  the  plaintiff  nvould  have  difhaied 
him  f  fo  that  the  ill  which  he  had  was  de  fon  aflault  demefne,  and 
in  defence  of  the  goodS|  and  a  good  plea«  Br.  Trefpafs,  pL  13^* 
cites  19  H.  6.  65. 

6.  A  jufification  for  a  battery  Is  no  juftification  for  vmrndkag^ 
&c.   F.  N.  B.  86.  (K)  in  the  new  notes  there  (d)  cites  at  H.  6. 27. 

^ju/ajttf-         y.  Tr^fp^fs  of  aflault  and  battery;  the  defendant  faU  that  at 

^^  zr^l  ^*^  ^^'^  ^^  ^^^^  trefpafs  he  was  a  juflice  of  peace,  and  the  plaintijf 

man  at  his  made  an  ajfault  upon  B.  and  for  confervation  of  the  peace  he  came  t9 

difcretion  to  fi^  plaintiff,  and  charged  him  to  keep  the  peace,  and  he  faid  that  he 

of  peacT^nd  ^''^^^^  tiot,  and  the  defendant  put  bts  hands  upon  him  peaceably,  aai 

though  he  arrefled  him  to  find  Jitrety  for  his  good  behaviour,  iic.  which  fpeak* 

permit  him  jng  and  putting  of  hands  are  the  fame  aiTault  and  battery  of  whict^ 

m^wi'  «cc.    And  the  Court  held  it  a  good  plea,  viUlxmt  faying  that  be 


Jht  Mm  to  gaoi^  and  y€t  to  nutke  the  matter  dear  the  defendant  the  partr 
aUegedthe  arreft,  as  above,  and  that  after  he  ef coped  out  ofhU  cuf-  ^^^y^\^ 
tsdfi  &c.    Br.  Trerpafs,  pi.  177.  cites  9  £.  4.  3.  becaufe  he ' 

itajoftice 
of  iccard ;  per  titdccon  Juftice,  quod  non  uegatar.    Br.  Tiefpals,  pi.  1^7.  cites  9  S.  4.  > 

8.  There  are  fome  a^ual  affaults  on  the  perfon  of  another, 
which  do  not  forfeit  a  recognizance  of  the  good  behaviour,  as 
vhere  an  officer  having  a  warrant  agaitift  a  man,  nvho  HVill  not  fub^ 
tnjt  to  him,  beats  or  v)ounds  him  in  the  attempt  to  take  him,  or  where 
a  parent  reafinaHy  chqfiifes  his  fon,  or  a  mafter  hisfervanty  or  z/chooU 
fnq/ler  his  Jfcholar,  or  a  gaoler  his  prifoner ;  er,  as  fome  fav,  a  hufi^ 
hahd  his  fififes  or  where  one  in  a  proper  mannner  connnes  and 
heats  a  friend,  who  is  mad.  Sec.  or  where  ont  forces  a  fword  from 
another,  who  threatens  to  kill  a  man  with  it  /  or  where  one  gently  lays 
hh  hands  on  another,  and  flays' him  from  inciting  a  dog  upon  a  mam 
or  where  I  beat  one  (without  wounding  him,  or  throwing  at  him  a 
dangerous  weapon)  who  wron^fuUy  endeavours  with  violence  to  dif-^ 
poffefs  mi  of  my  lands  or  goods,  and  will  not  defift  upon  my  laying 
my  hands  gently  on  him,  and  difturbing  him  \  or  where  a  man 
kats  one  who  attempts  to  kill  any  other  r  or  where  a  man  threatens  to 
kill  one  who  puts  him  in  fear  of  death  in  fuch  a  place,  where  he  can--  [  4^5  2 
not  fafely  fly  from  him  t  <vc  where  one  imprifons  thofe  whom  he  fees 
fighting,  till  the  heat  be  over;  or  where  a  man  heats,  or  as  fome 
iay,  wounds  or  maims  one  who  makes  an  ajfault  upon  his  perfon,  ot 
that  of  bis  wife,  parent,  child,  or  mafler ;  or,  as  fome  fay,  where 
one  beats  another  in  defefice  of  his  fervant.    Hawk.  PL  C»  Abr 

151,  152.  f.  16, Hawk.  J^l.  C»  at  large,  130,  131.  cap.  60.  f» 

23,  24*    And  fays  that  therefore  thefe  are  juftifiable,  ibid.  134. 
cap.  62.  f*  3. 

(D)      What  Per/on  may  juftify  in     [In  Defence  of 

another^  &cc* 

fl.  *T^H£  bin^oH  may  juftify  the  battery  6f  another,  in  defence  of  Br.Trerpafi, 
*  his  feme  f  for  Ihe  is  your  [his]  chattel,  •ip  H.  6.  3 1 .  b.  66.-]  f^l^^'^. 

•»•— Soin  trtfpafi  In  bufiand  and  wifif  for  an  aflault  and  hitxtrj  on  the  Wife,  the  defendant  pUaded 
fia  Mffault  dtmtfnt  of  the  tuife  $  the  {4aintiffs  rt^iudf  that  the  defendant  wat  fy'ing  to  wound  her  hmf^ 
Undjemd  th9tfi>e  mjultum  fecit  te  defend  him*  Upon  demurrer,  it  was  Iniifted  that  infultum  fecit 
waa  naught,  and  that  they  flioold  have  pleaded  molliter  manus  impofuit.  But  the  Court  held,  that  a 
wife  may  juflify  an  afiault  in  defence  of  her  huftand,  and  if  the  defendant  vras  hoMing  up  bia  hand 
ttibrike  tfate  ho/band,  the  wife  might  malce  an  ai2ault  to  prevent  the  blow.  And  judgment  for  the 
plaipliff.     S  SalJu  407.  pL  2.  Mich.  7  W.  3.  B.  R.  Leeward  t.  Baiikfc.  Ld.  Raym.  61.  S.  C* 

iccordingly. 

*  S.  P.  Br.  Trefpaft,  pi.  ilS.  iA  the  Inge  edition,  citea  ^9  Hk  6.  31.  bat  it  ihouJd  b«  i^  H.  6.  3r» 
tod  (b  an  the  fiaalier  cditMuit. 

[2.  The  ma/ler  may  juftify  the  battery  of  ;4nother,  in  defence  Br.  Tref- 
of  hi^Jervant  $  for  the  fervant  is  in  a  nianner  his  chattel   + » 9  H.  p.*^*'  p^-  34» 

^*  3'*  »*J  6,65.  and 

pi.  1 89.  cites 
19  H.  6. 31.  and  66.  bot  citei  9  E.  i*  4S.  contra.— Ow.  leo.  in  cafe  of  Seaman  v.  Cu?pledick» 
arfiere  in  trefpaft  of  aifaoH  and  battery,  the  defendant  Ji^j/fttf  in  defence  of  his  Jervant^  vis.  that  the 
fbtntiff  had  aiZavlted  lus  fenriot,  and  woald  have  beaten  hiib,  &a.  YclTerton  held  the  bar  good  ;  for 

1 M  that 
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that  otherwiie  he  might  lofe  bit  ftrvice,  tod  cited  19  H.  6.  60.  a.  hot  WlllUtoi  /•  eoBtn.  '  Amf9^ 

faid  that  a  man  may  defend  his  fervant,  but  he  cannot  break  the  pejce  for  them  ^  bat  that  if.  anocMt 
aflaoitt  the  fenrant»  the  mailer  may  defend  him,  and  ftrike  the  other,  if  he  will  not  let  him  alooe.— — 
A  maftcr  cannot  juftify  in  defence  of  his  ferrant,  becaufe  he  might  h<ive  an  »€6on  per  qood  fenritnm 
amifit.     Per  Cur..     1  Salic  407.  p).  2.  Mich.  7  W.  3.  B.  R*  in  cafe  of  Leeward  ▼•  Bafiiec-  ■ 

14>  Raym.  Rep,  6i.  accordingly  iit  S.  C* 

-f  S.  P.  Br.  Trefpaft,  pi.  laS.  in  the  large  edition^  cites  29  H.  6.  31.  but  it  (hould  be  19  H.  6.  31* 
and  ib  aic  the  finaUo'  editions. 

S.P.  And  [3.  The Jervant  may  juftify  the  battery  of  another  in  iefmet  ef 
•Jif^r^B     ^^^  ^^^^^     iiH.  6.  16.  quaere.   14  H.  6.  247  b.] 

TrefpaAy  pi.  189.  cites  9  £•  4.  48.  r  And  he  may  kill  a  man  in  laving  the  life  of  his  oiafbery  if  he 
cannot  otberwiie  efcape.     Br.  Trefpafi,  pi.  217.  cites  21  H.  7^39*  per  Tremaile, 

S.  P.  And  t4  take  howSf  arromtf  gauntlets,  &c.  with  which  the  party  might  ftrifce  them,  and  rrtcyf 
them  in  their  keeping  till  the  malice  he  affitaged.  Contrary  of  a  coat  of  mail,  &c.  with  whkh  the  piity. 
cannot  ftrike.  '  Agreed.     Br.  Trefpais,  pi.  37.  cites  35  H.  6.  50,  51. 

S.  P.  But  Serjeant  Hawkins  fays,  it  is  faid  that  a  fervant  cannot  juftify  beating  another  in  defi»ce 
of  his  mafler^sfiuf  though  he  were  commanded  by  the  master  fo  to  do,  becaufe  he  id  not  icTvant  to  tKe 
fon  J  and  for  the  liJce  reafon  it  is  faid,  that  a  tenant  cannot  juftify  beating  another  in  defence  of  )»• 
hmdkrdf  ice.     Hawk.  PI.  C.  131.  cap.  6i.  f-  24. ibid.  134.  cap.  62.  f.  3. 

a  Ltttw.  1483.  at  the  end  of  the  cafe  of  Shinglxlok  v.  Smith,  is  a  nota  of  the  reporter,  tbst 
it  was  faid  in  that  cafe  by  Pourell  J.  that  z  fervant  may  juftify  in  defence  of  his  nufttr^  hut  he  cm  not 
juftify  a  battery  in  defence  of  the  goods  of  bis  majfer.  • 

J—  _*_  -^      [4.  If  a  htnattc  beats  a  marii  this  (hall  not  excufe  him  in  ticC- 
Fol.  547.    pafsi  becaufe  it  is  but  to  repair  him  in  damages ;  but  otherwife  it. 
'"'"x"'    '  is  in  cafe  of  *  felony,  becaufe  he  cannot  do  it  with  a  felonious  iiK 
r^^nTnou*  ^ent.     Hobart's  Reports,  181.] 

of  the  reporter*s  in  Beverly*s  cafe Hob.  134*  pi.  179.  incafeof  Wiavxk  v«  Wajio  i  aadi^s 

chat  therefore  no  man  ihail  be  excufed  of  a  trefpafs. 

C  427  3        5.  The  father  cannot  beat  another  in  defence  of  tis  /on.    Bn 
i?«r  if  the     Trefpafs,  pi.  189.  cites  9  E.  4.  48.  per  Catefby, 

father  and 

another  are  combating,  and  the/o»  comes  in  aid  of  biifaiber,  and  ftrikes  the  other;  this  was  heldjof- 
tifiable,  though  the  father  began  the  affray  ;  but  quaere  of  that,  but  fo  it  is  holden  \  but  he; e  the  other 
party  did  begin  upon  the  father  }  therefore  here  it  was  held  clearly  juftifiable.  Clayt.  110.  pi.  111. 
Greii's  cafe. 

(E)     Trefpafs.     jAJfault.     What  will  be  good  Caufc 

of  jfujlificat'ion. 

Br.Trefpafs,  [|i.  tP  a  man  comes  to  Jfop  my  river  ivhuh  runs  to  my  mill,  I  maj: 
Jn^t^K-  ^^^  J^^^^y  ^^  ^^^"^  2/*  *'»^  h  *^^  ^rm.    3  H.  4.  9.3  • 

in  the  written  book,  S.  C. 

See  (0, 1)  [2.  If  a  man  has  licence  (by  him  who  has  power  to  give  it)  t$. 
£  C  ^  ^'  eredt  a  booth  in  a  fair ,  and  when  he  is  about  making  of  it,  andktr 
comes  to  break  it  down,  he  may  well  juftify  the 'ho/ding  of  him  by 
the  arm  to  fiay  him  from  the  bveaking  of  it  down.  1 1  H.  6.  23*] 
^(^•*)  [3*  If  ^  Ti\2Xi  calls  another  traitor,  upon  whicl]^  h&  Jays  thai  he 
Br  Tref  ^fs  ^^^^^^^^  '^  captte,  and  that  if  he  noill  appeal  him  of  treafan,  he  Vfill 
pi.  197.  cites  defend  him/elf  by  his  hand  upon  his  body  during  the  life  of  one  of  them, 
37  H.  a.  3.  according  to  the  form  of  the  law  s  ihis  is  a  good  juftification  of  the 

accordingly,    ^^^^^j^^      37  H-  6.   3.  20.] 

per  tot.  Cur.  ^ '  ^  J . 

Bdt  per  Prifut,  if  thofe  words  (fecundum  formam  legis)  had  been  omitted,  the  pka  hsd  not  bca gO(rf| 

biit  the  other  jufticcs  hdd  it  would  have  been  good,  notwithftanding  fuchoxxuffioa. 


4*  If  zfifvant  departs  fnm  his  mafitTf  or  i(  an  heir  )n  ^oari  de-^ 
farts fnm  bis  lord,  it  is  not  lawful  for  the  mafter,  nor  for  the  lord, 
to  retake  them  with  force,  nor  to  lay  their  hands  upon  them,  but 
require  them,  Sec.  And  if  they  refufe,  then  to  take  their  adiions* 
Bn  Faux  Imprifonment,  pi.  37.  cites  38  H.  6.  25.  per  Markham, 
&  nemo  dedixit. 

5.  Trtfpafs  of  hattnj  and  imprifonment.  The  defendant  jufiifed 
imafmiich  as  the  plaintiff  lay  in  wait  at  Z).  to  rob  the  people f  and  made 
mffasilt  upon  A^  and  commanded  him  to  deliver  his  purfe,  by  which  the 
defendant  took  him  and  put  him  in  the  floch.  And  the  lying  in  wait, 
and  the  affault  upon  A.  is  not  double,  becaufe  feme  zGt  ought  to 
be  done,  as  where  a  man  juftifies  for  fufpicion ;  quod  nota.  Br, 
Double,  pi.  138.  cites  6  E.  4.  27. 

6.  In  aAion  of  falfe  imprifonment,  the  bed  opinion  was,  that  Every  maa 
it  is  a  good  plea,  that  the  defendant  was  a  nvatchmany  and  the  plain*  "^  ^"^ 
tiff  was  a  night-walker,  and  the  defendant  cajt  his  hands  upon  him  ^^J^^,  ^^ 
peaceably  to  fee  his  vifage,  which  was  the  fame  imprifonment,  &c.  gobyth« 
Br.  Faux  Imprifonment,  pi.  39.  cites  4  H.  7.  2.  T*^  jbl°h 

comiixm  profit.    Per  Huflcjr  aad  Fairfuc.    Br.  Faux  ImprSronmeiiti  pi.  i  c.  cites  4  H.  7.  iS.  at  d)» 
end. 

7.  A.  takes  B,^s  horje. B.  the  fame  day  requefled  A.  to  re^li^ 

ver  it,  but  A.  rcfufcd. B.faidy  if  A,  would  not  deliver  him,  he 

^uould  take  it  infpite  of  his  teeth  ;  and  takes  up  a  flick  lying  on  the 
groundy  and  made  towards  A.  with  the  ftick.  This  is  an  aflault 
ju/lifiable*     Kelw.  92.  pi.  4.  22  H.  7.  Anon. 

S*.  Striking  a  man's  horfe  is  fuch  an  aiTauIt  upon  a  man's  goods^ 
as  will  judify  ftriking  the  petfon ;  and  (lopping  tlie  horfe  is  ftop« 
ping  the  man.     Clayt.  109.  Booth  v.  Jenkinfon. 


(F)     Trefpafs.    Aflault  and  Battery.     What  will  be  [  428  ] 
good  Caufe.  of  Jujlificatton  of  Battery,     Affault  to 
the  Per/on. 

[l.   IF  a  man  affaults  me,  and  I  can  efcape  with  my  life,  it  is  not  S.  P.  per 
^   lawful  for  me  to  beat  him.     2  H.  4.  8.  b.  Curia.]  J^^c^ni 

conceffit ;  but  Brooke  fays,  it  feemt,  that  I  may  beat  him,  if  I  cannot  otbtnvtfe  efcape  vfitbout  firokt*  or 
vfhmf9A  well  at  for  life.    Br.  Trefpafs,  pi*  7 1  •  cites  S.  C* 


[2.  [S^]  If.  a  manaflaults  me,  lam  bound  to  go  from  him  as  much 
as  I  tan^  and  not  prefently  to  beat  him.     19  U.  6.  31.3 

[3.  [J8«/]  If  a  man  affaults  me,  1  am  not  bound  to  attend  till  the  Br.  Tref- 
other  has  stiven  a  blow  ;  but  I  may  beat  him  before  in  my  defence,  ''.''*'  ^}'V* 
tor  perhaps  I  mall  come  too  late  alter.     2  rl.  4.  8.  b.  Curia.]         perCokeyo; 

quod  Curia 
cooceflit.         ■  ■  A  man  miy  beat  another  iii  defence  of  hitnfelf,  per  Car.     Br.  Trefpafs,  pi.  128.  ia 
the  large  edicionf  cites  29H.6.  3X.butit  fiiouid  bei9H.6.  31.  and  fo  are  the  fmalier  editions. 

["4.  In  an  appeal  of  maihem,  de  fon  affault  demefne  is  a  good  juf- 
tification.  41  AiT.  21.  admitted  by  ifTue,  28  £.  3.  94.  Fitzh.  Co- 
rone^  141.  Mich.  27  £1.  B.  R.  Rot.  38.  inter  ccmmunia  irter 

I i  4  JouH 
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JOHK  DE  Ives,  appellant,  and  Richard  Skirbeh  and  Nicholas 
Taylor,  defendants.  But  the  defendants  pleaded,  that  the  plam'^ 
tifF  aiTautted  them,  &  eos  vulnerarit  &  ad  terram  proftravit  ad  in* 
terficiendum,  Sc  malum  (i  quod,  &c«  de  infultu  proprio  querentis, 
&  iflue  de  injuria  fua  propria.  New  Entries,  52.  d.  Old  EntricSp 
45.  Mich.  4  Car.  Mitchel  v.  Brabant,  B.  R.  fo  pleaded,  and 
illuc  joined  thereupon.] 

5.  Where  a  man,  in  his  own  defence^  beats  another,  who  firft 
aflaulted  him,  &c.  he  may  take  an  advantage  thereof  upon  an  in- 
'  dictment,  as  well  as  upon  an  a£^ion ;  but  with  this  difference, 
that  in  the  firft  cafe  he  may  give  it  in  evidence  upon  the  plea  of 
not  guilty,  and  in  the  latter  he  muft  plead  it  fpecially*  Hawk. 
PL  C.  cap.  62.  pi.  3« 


Fol.  548. 


Sie  (C). 

Mob.  134.    r 
pi.  179. 

Pafch.  14 


(G)     Trefpafs  of  Aflault  and  Battery.     Juftificatm. 
What  will  be  good  Caufe  of  Juflification. 


iac.  S.C. 


I.  iT  isno  good  caufe  of  juftification,  that  all  the  companies  of 

'*  foldters  of  London  were  commanded  by  the  privy  council  to  muf^ 

tefi  and  that  the  plaintiff  and  defendant  were  under  one  captain y  and 

0.  864.  flf^r  captain  Jkirmijbed  with  another  captain,  and  the  defendant  in 
S.  C.'-^ll  this  Jkirmijh  difcharged  his  gun^  the  which  cafually,  againjl  his  will, 
s!c.  cited  hurt  the  plaintiff y  fviz^  becaufe  it  was  dtfcharged  in  his  face,) 
Raym.423.  Though  this  was  in  the  fervice  of  the  commonwealth,  that  is  to 
owndT'in  ^^7*  "^  ^^  prafticc  to  make  them  able  to  defend  the  realm;  yet 
cafeof  Lam-  it  will  not  excufe,  becaufe  he  does  not  fay  that  he  could  not  do 
n?*"*  otherwifc ;  as  if  he  had  faid,  that  the  plaintiff  run  crofs  his  piece 
Be(^y.-^1«-  ^ben  he  was  difcharging  it,  or  had  exprcffed  the  cafe  with  the 
s.  c.  c'ted  circumftance,  [[and]  fo  it  had  appeared  to  the  Court,  that  it  had 
"  y^}^Y  been  inevitable ;  and  that  the  defendant  had  not  been  guilty  of  any 
Dickinfon  negligence  to  give  occafion  to  the  hurt.  Hobart's  Reports,  181. 
▼.  Watfon.    between  Weaveu  •and  Ward  adjudged,  becaufe  it  is  but  to  be 

aftfor  M^*  repaired  in  damage  for  the  hun.] 

ajlaalr,  bittery, and  wounding,  hy  Jboti'mg  m/  the piabitijp stye.  The  defendant  ffletdtd  In  bar,  that  h 
vjx  0  cc/icfftr  of  the  beattbwnnty  :  andfw  tbt  letter  fieuring  the  imney  telleSed  be  rede  wibfresrmt 
and  having  apifloi  it$  bis  band,  and  Intending  to  dijcbarge  it,  to  frrvent  m:Ji  bief^  be  fieing  none  ezming  that 
way  did  difcharge  it  \  nnd  on  his  difcharging  it»  tht  pnhtiJTcafiiailj  came  that  wa^j  and  if  hi  ftciivtd 
any  barm,  it  tvas  agaitft  the  nviil  cf  the  defendant,  qas  eft  eadem  tranlgredio.  The  plaintiff  demoncd, 
and  had  judgment  $  and  upon  a  writ  of  error  brought,  judgment  was  a/firmed,  nothing  being  aijed 
befides  the  pica,  which  tbe  Court  held  infufficient ;  for  the  defendant  Jbali  never  be  excufcd  in  tnjfejt, 
nnUfi  upon  an  tncAtable  nat^tj,  which  wai  not  fliewn  here.  Befides  he  did  not  tra%crfe  abf<]ue  hoc 
aliter  vel  alio  modo,  ai  was  done  in  Weaver  akd  Wakd's  case,  in  the  like  plea;  and  yet  in  that 
cafe  the  plaint  iff  had  judgment,     i.  Jo.  205.  Pafch.  34  Car.  a.  B.  R.     Dickenfon  t.  Watibn. 

Serjeant  Hawkins  fays,  it  Teems,  that  a  man  (hall  not  forfeit  a  recognizance  for  the  good  bebavioor, 
by  a  hurt  done  to  another  merely  tlirough  negligence,  or  mifchance  ;  as  where  one  foldier  hurts  another 
by  difcharging  a  gun  in  exercifc,  without  fufficienc  caution  ;  for  notwithftanding  fuch  peHbn  muft,  ia 
a  civil  a^ion,  give  the  other  fatisfadtion  for  the  damage  occofioned  by  his  want  of  care,  \ethr  feenu 
not  CO  have  otfc:nddd  againft  the  purport  of  foch  a  recognizance^  unlels  he  be  guilty  of  Ibaie  wiUulbieack 
of  the  peace.     Hawk.  Fl.  C.  131.  cap.  61.  C  27. 
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(G.  2)     'Entry  Into  Land. 

£^0  C^»    A    ^*^  may  juftify  the  battery  of  another,  in  defence  Oncmiy 
^  of  his  pojfejjim.    Trin.  3  Jac.  B.  demurred  in  law.     4tu?t  a^ 

battery  in  ddcnce,  or  for  the  prefervttion  of  hu  p^jtjm  •/  iatsdi  or  goads,    a  loft.  3 1 6. 

[2.]  [3.  If  a  wff«  r^ww  into  tie  forefl  in  the  nighty  the  foreftcr 
^ahnot  beat  him  before  refinance  made  by  him.  Mich.  14  Jac. 
in  the  Star-Chamber,  refolvcd  by  the  chancellor  and  judges  in 
Hastock's  case,  and  Hadock  had  recovery  againit  him  at  the 
common  law  in  action  of  battery.] 

[3.]  [4,  But  if  the  party,  who  comes  fo  into  the  foreft,  refifls 
thefhreRer^  he  may  juftify  the  battery  of  him,  as  was  agreed  in 
the  cafe  aforefaid.  The  fiatute  ofmaUfaBors  in  parks y  of  21  E.  i. 
gives  as  much.     See  thefiaiute  of  21  £•  I.] 

[4.]  ([5.  A  man  cannot  juftify  a  wounding  in  prefervation  of  his  'S.  C.  an* 
foff^ton.    P.  12  Ja.  B.  R.  between  •  Butler  and  Austin;  per  j^rCok" 
Curiam.   Mich.  pCar.B.  R.  between  Buckhurst  andTrowte,  ch.j.  h* 
.  adjudged  upon  demurrer.    Intratur  Trin.  9  Car.  Rot.  472.]  JJoui^^^'^^ 

In  defence  of  his  perfon.  RoU.  Rep.  i^.  pi.  ao. 

I 

[5.]  [6.  If  a  man  he  making  a  booth  in  a  fair  by  good  licence  of 
tie  owner,  and  a  granger  difturbs  him,  and  breaks  it  down  witljout 
caufe,  yet  he  cannot  juftify  the  battery  of  him.     1 1  H.  6.  23  ] 

[6.]  [7.  A  man  may  juftify  the  battery  of  one  who  will  enter  Noy  faid, 
into  his  houfe ;  for  it  is  his  cattle,    P.  7  J  a.  B.  Lawrence's  case,  ^nn*t^„*^i. 
per  Curiam,  j  fythe 

HOiundmg 
laodier  ufavt  his  boufe  cr  goods,  but  can  only  ftay  the  party  with  his  hands  in  defence  of  his  pofleflioJi. 
Lau  10.  ui  cafe  of  Hall  ir.  Gerard. 

A  man  cannot  juftify  an  aflault  in  defence  of  his  B}:tfe  orehfi,     z  Salk.  407.  per  Cur.  in  cafe  of 
l.eeward  r.  fiafilee. Ld.  Raym.  Rep.  62.  S.  P.  accordingly,  per  Cur.  in  S.  C. 

f  70  [^*  'f  *  ^^^  enters  into  my  clofty  and  there  with  an  iron 
fledge  and  bar  breaks  and  difplaces  my  fiones  there  being  in  the  landy 
being  my  chattle,  and  1  require  him  to  dcftfl,  and  he  refufes,  and 
fpeaks  direatening  words,  if  I  (hall  approach  to  him,  and  upon  [  430  ] 
this  I,  to  keep  him  that  he  fhall  not  do  more  damage  to  the  ftones, 
not  daring  to  approach  him,  cajl  fome  fhnes  at  him  moUiter  &  molli 
manu,  and  they  lay  upon  him  moiliter,  yet  this  is  not  good  juftifi- 
cation ;  for  the  judges  faid,  that  a  man  cannot  caft  ftones  moili- 
ter, though  it  was  confefTed  by  a  demurrer;  and  it  would  be 
perilous  there  to  give  liberty  to  a  man  to  call  ftones  out  of  his 
hand  In  defence  of  his  pofTcffion;  for  when  a  ftone  is  caft  out  ^-  ^_  , . 
of  the  hand,  he  cannot  f  guide  it  *,  and  a  juflification  of  battery  in  -f  i-M,  ^47. 
defence  of  poffeffion^  though  it  arifesfrom  the  poffejfftony  yet  the  conclufton 
is  in  defence  of  the  perfon.  P.  1 1  Car.  B.  K.  between  Cole  and 
Maunder  adjudged  upon  demurrer.  Intratur  H.  iq  Car* 
'  Rot.  50a.] 

8.  There  is  a  force  in  law,  as  in  every  trefpafs  quare  claufum 
frcgit ;  fo  if  A.  enters  into  my  ground^  I  tr.tf/l  requefl  kim  to  depart^ 

10  before 


before  I  can  lay  hands  on  him  to  turn  lim  ont;  for  eveiy  ioh 
pofitio  manuum  is  an  aflault  and  battery,  which  cannot  be  juf- 
tified  on  the  account  of  breaking  my  chfe  in  lanvj  without  a  requeft 
to  be  gone.  And  likewife  there  is  an  oBual force^  as  in  burglary, 
in  breaking  open  a  door  or  gate ;  and  in  that  cafe  it  is  lawful  to 
oppofe  force  to  force ;  and  if  A.  hrealu  down  tbegatey  or  comes  into 
my  clofe  vi  &  armis,  I  need  not  requeft  him  to  be  gone,  but  may 
lay  hands  on  him  immediately,  for  it  is  but  returning  violence 
with  vioUncis  per  Cur.  2  Salk.  641.  pi.  I2«— Anns,  B.  R. 
Green  v.  Goddard. 


(G.  3)     In  Defence  of  Goods. 

©^-  '5®*.    [!•]  [p*    A    Man  may  juftify  the  battery  of  another,  in  defence 
Sfe^^a"  ®f  ^^  goo^s.     •  19  H.  6.  31.  b.  ^rrin.  3  Jac.  B. 

sMnv.Cup.  agreed.] 

pledike* 

«  I  may  lay  hands  on  one  that  would  takf  my  goodi,  and  diftorb  him,  and  If  be  vfiffmtt  let^tfl 

aaay  beat  him,  rather  than  he  (hall  cany  them  away.     Fin.  Law,  Svo.  ^03. 

*  S.  P.  Br.  Trefpafi,  pi.  12S.  in  tiie  large  edition,  citea  %^  H.  6.  31.  bot  it  fliould  be  19  H.  6. 31* 
and  foare  diefmaller  editioni.    ■         a  Inft*  316.  S.  P. 

If  A.  comes  forcibly  and  takes  away  my  goods,  I  may  oppofe  him  without  any  more  ado  ;  for  there  b 
no  time  to  make  t  requeft  }  per  Cur.    a  Salk.  64.1.  pU  ii.  • .  •  •  •  Ann.  B.  R.  Gicen  v.  Goddari. 

[2.]  [lo.  If  a  man  will  take  my  money  out  of  my  purje,  I  may 

juftify  the  battery  of  him  in  defence  thereof.] 

The  defend-       [3-]  D'^*  ^^  ^  ^'^^^  ^^^^  ^^  heajls  ■  of  another  damage  feafant  \Xi 

maau^'     ^**  ^^'"»   "^  ^  fi^^^g^  ^^U  takr  them  out  of  h'u  poffejion^  hc 

t9rejcut%      niay  well  juftify  the   battery  of   him   in    defence    of   them, 

^iftrefs  19  H.  6-  66.] 

from  the 

plaint!  if,  and  it  appeared,  tliat  the  plaintiff  bad  mt  timt  t§  rtjuefi  b'm  to  forheaf,  and  this  bsbg  piadeA 

was  held  a  good  jultiHcation  of  the  aifault.     1 1  Mod.  6^  pL  6.  Trin.  4  Ann.  fi.R.  Anon. 

4.  A  man  may  juftify  a  battery  to  preferve  his  dog.  Arg. 
Saund.  84.  in  cafe  of  Wright  v.  Ramscot,  cites  Raft.  £nt.  61 1. 
pL  10. 

5.  In  affault,  &c.  the  defendznt  pleaded /on  ajfault  demefne-  The 
plaintiff  replied  that  he  was  fervant  to  A.  to  take  care  of  his  horfes^ 

'  and  that  the  defendant  would  have  beaten  one  of  them  ;  whereupon  be^ 
in  defence  of  the  horfe^  laid  his  hands  on  the  defendant^  and  thereupon 
the  defendant  ajfaulted  him.     The  defendant  rejoined^  that  B.  another 

fervant  of  A,  was  going  to  break  the  hedge ^  and  leap  a  horfeof  A.^s  into 
Black  Acrcy  a  clofe  of  the  defendants  majler^  whereupon  the  defendant 

forbid  him  J  and  endeavoured  to  hinder  him  ;  and  thereupon  the  plmntiff 
f  431  ]  came  up  and  njfaulied^  &c.  the  defendant^  who  defended  himfelf :  and 
trav^rfedy  that  he  was  guilty^  &c.  but  in  Black  Acre^  &c.  Ex- 
ception was  taken  to  the  replication,  that  it  was  only  that  the 
defendant  would  have  beaten  the  horfe,  and  did  not  allege  m 
faft,  that  hc  did  beat  him.  But  notwithftanding  this  cxcMtion^ 
the  defendant  had  judgment.  2  Lutw.  1481.  Hill,  xi  W*  3* 
Shingleton  v.  Smith. 
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(G.  4)    Jljault  and  Battery.    Declaration.    Good  or 

not. 

|«  npRESPASS  of  affau]t»  that  he  in^fed  fucb  and  fo  many 

^  threats  efhis  Kfe  and  maiming  him^  that  he  could  not  go  about 
lis  hufinefs  in  public  t  and  did  not  fay  about  his  btt/inefs  there,- ^nd  yet 
well ;  per  Cur.    Br.  Brief,  pi.  230.  cites  37  H.  6.  2,  3. 

2.  In  trefpafs  the  plMtitiff  counted,  that  the  defendant  menaced 
htm,  by  which  his  buftnefs  in  this  county  and  in  the  county  of  S.  was 
not  done,  and  Jbewed  how,  viz.  in  colle£ting  rents,  &c.  re^ 
pairing  fuch  houfes,  &c.  And.the  fame  where  he  fays,  that  he 
dared  not  attend  his  bufinefs,  he  (hall  (hew  in  what  bufinefs* 
Br.  Count,  pi.  46.  cites  37  H.  6.  19. 

3.  In  trefoafs  of  aflault  at  D.  &  ipfum  verberavit  vulneravit, 
fc  male  traoiavit,  all  ihall  be  intended  in  the  firft  place;  and 
yet  it  may  be,  that  it  was  at  divers  places.    Br^  Surmife,  pi.  27.. 

cites  5  H.  7.  17. 

4.  In  trefpafs  of  affaulting  htm,  nee  non  unum  equum  pretii  6L 
a  perfona  ipfius  (the  plaintiff)  adtunc  &  ibidem  cepit.  After  a 
verdkEl  it  was  moved  in  arreft  of  judgment,  that  the  declaration 
was  ill,  becaufe  the  plaintiff  did  not  fuppofe  any  property  in  the 
Horfe,  .but  ought  to  have  faid  equum  fuum  ;  for  it  might  be  the  de-> 
fendant'tf,  and  then  he  might  lawfully  take  her;  or  it  might  be 
the  plaintiff's  and  then  tortious:  and  the  conftruftion  being 
indifferent,  it  (hall  be  taken  (pronged  againft  the  plaintiff.  And 
the  jury  having  affefled  intire  damages  for  both  trefpaffes,  and 
diere  being  no  caufe  for  one  trefpafs,  the  verdiiS  is  not  good ; 
quod  fuit  conceffum  per  Fenner  &  Yclverton  J.  no  other  being 
in  tourt.     Ydv.  36.  Pafch.  i  Jac.  B.  R.  Purcel  v.  Bradley. 

.  5.. Ina^ion  of  affault,  the  plaintiff  declared  quod  cum  the  dp-  ^oJJ-  R«P- 
fendanl  verberavit,  without  an  exprefs  allegation  that  the  defendant  |?cf  by^rfio 
did  i)eat  him.     Exception  was  taken,  and  cited  the  cafe  of  She-  name  of 
^  EiFF  aki>3kioges,  39  Eliz.  where  fuch  a  declaration  was  ad-  Sh»»lah» 
judged  void.     But  the  juftices  were  of  opinion,,  that  the  decla-  ^',„  j  ,^a 
radon  was  good,  notwithftanding  the  judgment  cited.  Godb.25i.  CokeCh.J. 
pi.  347.  Pafch.  12  Jac.  B.  R.  Sherloe's  cafe.  ^^\^\T 

g^ood,  and  inftanced  in  an  ejedment^  and  alfo  In  debt  for  rent,  that  a  quod  cum  dinoifit  19  good. 
But  it^'mg  moved  at  another  day,  and  the  cafe  ofSHatKNf  v.  Bkidgc,  Trin.  yf  Eliz.  cited  as  ad- 
jvdgedin  point  in  a  writ  of  error  to  be  good,  though  the  cuftom  ia  to  declare  in  fuch  cafei  with  a  de 

to  quM  ipfe,  '&c.  the  Court  (abfente  Coke)  held  accordingly 1  Bulft.  214.  S.  C.  and  tlie  whole 

GoarC  deciare'd  chey  would  be  direded  by  precedents,  and  accordingly  prrcedenn  were  produced,  and 
ail  (abfent  Coke)  were  clear  of  opinion  that  the  declaration  was  not  gjod.  And  Man  fecundary,  in^ 
fvrmedthe  Coii^rt,  that  he  had  2  precedents  dire6lly  in  point  adjudged  upon  a  daciaratioa  to  be  infuflSci- 
cat,  Seing  in  thii  manner  asheie  with  a  quod  cum.  ButCrokcJ.  faid,  if  the  declaration  here  had  been 
ijuod  cum,  he  was  in  pace  doin*ni  regis,  the  other  did  afTaolt  And  beat  him  contra  pacem,  this  bad  been 
gpod  ;  for  here  is  a  good  relative  to  the  quod  cum,  which  always  pre-fuppofes  fome  matter  fubfequent  to 
be  depending  upon  it,  which  is  not  fo  here,  and  therefore  the  declaradoa  here  not  food  j  and  to  tht 
ittle  oi  the  Court  was  quod  querens  oil  capiat  per  billam. 

^    *  <^  Aft^r  verdiA,  judgment  was  arrcfted,  becaufe  no  place  was    [  432  J 
'  Mleged  Hvhere  the  battery  was  done.     Lat.  273.  Mich.  2  Car, 

liifol  V.  Bengor. 

'^-  7.  Upon 


43 «  CttCkiafir. 

J»  Upon  hearing  couufcl  on  both  fides,  3  iectaraiSons  in  ^fauii 
iatterjy  and  falfe  imprtfonment^  were  ordered  to  he  reduced  into  om% 
appearing  upon  the  face  of  the  declaration  to  be  all  for  one  and 
the  fame  fa£l ;  and  in  each  of  the  3  the  plaintiff  declaring  againft 
one  of  the  defendants  for  an  aflault,  &c.  Simul  cum  the  other  a. 
Notes  in  C  B.  245^  Hill*  7  Geo.  2.  Catlin  y.  Elliot^  Hunt^  and 
Diew. 

(G.  5)     Pleadings.     Good  or  not. 

t.  'npRESPASS  of  battery,  wounding  and  maiheitii  and  it  waf 
^    demanded  judgment  if  the  mority  tnafmucb  as  of  the  maibem 

be  ought  to  have  appeal  of  maihem,  et  non  alfocatur*     Br.  Trefpaftf 

pi.  a6i.  cites  43  Aff.  39. 
9r.  Apfi^U        2.  By  which  the  defendant  faid,  that  the  plaintif  at  another 
gLi^38.cim  ^^^  brought  i^fpeal  ofmaihtm  of  the  fame  aBj  and  was  nonfmted  t^er 
Scfjont        appearance;  and  good  clearly  per  Knivet  Ch.  J.  and  fo  fee  tfiat 
Hawkiot      nonftttt  in  appeal  of  maihem  is  peremptory.  Br.  Trefpafs,  pL  26U 

wS^     «^  43  Aff.  39- 

die  law  may  ftaod  in  idaclon  to  this  matter  ;  if  focti  afiion  be  breogbc  for  Ae  batter^^oslj,  irifiiBot 
aentioiung  the  maibem,  he  iecs  not  how  it  can  be  barred  by  foch  a  oonfuiti  becanfe  it  is  geoerailj  hoi* 
4tAy  that  in  aa  appeal  of  maihem,  no  confideration  can  be  had  of  the  battery,  bat  only  of  the  maihem  ^ 
and  if  fo,  it  feems  ftrange  that  a  nonfuit  in  fuch  an  appeal  (hould  bar  an  action  of  a  different  nataie 
ktooght  from  a  matter  which  the  appeal  had  nothing  to  do  with.  However  it  leemt  clear  that  a  aciofiut 
in  an  a^on  of  trefptis  is  no  bar  of  an  apppU  of  maihem  \  alfo  he  takes  it  for  granted,  that  a  noofuic  ia 
an  appeal  of  maihem,  before  the  plaintifl'has  appeared  to  it,  is  not  i.  bar  of  any  other  appeal  or  aAion, 
hecaufe  the  writ,  for  uhat  appeirs  to  the  contrary)  m*ght  be  porchafed  by  a  ftranger  in  the  name  of  th< 
yLuntiff*.    %  Hawk.  PI.  C.  160.  cap.  13.  f.  26.  ^ 

2r.  PieTcnt.  3.  In  trefpafs,  the  defendant yiiW  that  he  wasfirefier  efthefor^ 
C^^s'**  I.  ^  ^'  ondjhe  *  plaintiff  was  indided  by  the  forefters  and  verdemi^ 
4«  cites  s.C  rcgardcrs,  and  agiftcrs,^  taking  of  deer ^  by  which  be  came  to  hiiDf 
*  All  the  and  prayed  him  to  find  pledges  to  •  anfwer  before  the  jufiices  if  tbeforefif 
BMoke  aK  ^"^  'i^uld  not ;  by  which  he  took  and  imprifoned  him  till  be  peHormei 
(defendant),  theflatute^  judgment,  &c.  And  the  plaintiff  faid,  that  de  ion  tort 
hut  Che  demefne  abfque  tali  caufa,  and  the  iflue  was  received  by  die 
fafdaim^.  ^o^^'«  -^"^^  '^  ^'*8  faid,  tliat  before  juftices  in  eyre,  he  fliall  not 
'*  have  averment  contrary  to  fuch  prefentment  of  the  forefters. 
Br.  De  fon  tort,  &c.  pi.  7.  cites  45  E.  3.  7. 

4.  Trefpafs  of  battery,  the  defendant  pleaded  not  guilty^  the 
plaintiff  pleaded  ejloppel^  hecaufe  at  another  tinie  the  defendant  bang 
indidfdy  owned  the  trefpafs  before  juftices  of  peace;  and  upon 
this  procefs  iflued  againft  him  to  anfwer  to  the  king,  who  came 
and  pleaded  that  the  ill  which  the  plaintiff  had,  was  de  fon  affault 
demefne,  and  fo  to  iffuc ;  and  before  verdiif  the  defendant  came 
and  confeffcd  the  trefpafs^  and  pin  himfelf  in  grace  of  the  king,  and 
made  fine,  and  demanded  judgment,  if  he  (hall  be  received  to 
plead  not  guilty ;  and  the  record  came  in  by  writ  of  the  Chancery :  and 
the  Court  held  that  he  fliall  not  plead  not  guilty,  contrary  to  his 
confeflion,  by  which  he  pleaded  de  fon  afTault  demefne.  And 
the  other  demurred,  inafmuch  as  he  pleaded  it  againft  the  kin^ 
and  after  waived  it^  and  confefled  the  trefpafs.    And  after  writ 

was 
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was  stvrarded  to  inquire  of  damages;  and  fo  it  feems  that  he 
Jball  mt  plead  contrary  to  bis  confejfton.     Br.  Trefpafs^  pL  96.  cites 
IX  H.4.  65. 

5.  Trcfpafs  of  afiault  and  battery  \  the  defendant  fend  that  the  [  433  3 
plaintiff  came  upon  his  landj  and  would  have  occupied  ity  aud  the  de^ 
fendant  dijlurbed  bimy  and  took  him  by  the  handy  and  charged  him  to 
pfffo;  which  is  the  fame  afiault  and  battery;  and  admitted  for  a 

good  plea.     Br.  Trefpafs,  ph  413.  cites  1 1  H.  6.  23. 

6.  TiTetp^k  of  battery  of  his  fervanty  per  quod  feryicium  fervien- 
tis  fui  prxdiftiy  &c«  the  defendant  faidy  that  he  vms  retained  with 
bim  before  that  he  beat  himy  and  departed  and  came  to  the  plaintiff  :  and 
yet  it  feems  that  it  is  no  plea ;  for  he  cannot  retake  him,  nor 
beat  him»  without  requeft  to  his  fecond  mader.  Br.  Trefpafs, 
pi.  139.  cites  21  H.  6.  8.  8. 

7*  Trefpafs  of  breaking  his  clofe,  and  battery,  menace,  and  Trrrpafsof 
wounding  A.  and  B.  his  fervants  in  Ni  The  defendant  faid,  that  a^awltmadc 
be  was  feifed  of  2  acres  on  C  ////  diffeifed  by  the  plalntiffy  upon  which  vant»at*D. 
be  entered  and  did  the  trefpafsy  abfque  hocy  that  he  is  guilty  in  iV.  and  The  J^futd" 
a  good  plea ;  and  to  the  wounding  not  guilty:  for  per  Cur.  wounding  'r'-^*/^*-- .. 
cannot  be  juflifiedi  and  to  the  menace  and  battery  faidy  that  he  was  j^f^antsof 
feifedofthefaid  2  acres  in  C.  till  by  the  plaintiff  diffeifedy  and  the  faid  the  plaintiff 

A.  and  £.  fervants  of  the  plaintiff y  came  with  the  plaintiff  upon  the  ^^l^l^f^ 
landy  and  the  defendant  re-entered  upon  the  plaintiffs  and  found  A.  and  cftttdtfifui^ 

B.  upon  the  land  occupying  to  thi  ufe  of  the  plaintiff y  by  which  he  put  ant  in  C  hf 


Ids  hands  upon  them  peaceably y  and  faidy  that  if  they  would  not  go  off  ^^-*'j 
the  landy  he  would  purfue  andchaffife  them  according  to  the  jaw  of  the  tiem,md 


landi  nvhich  is  the  fame  menace  and  battery,  of  which  the  a£lion  is  i«idbi% 


brought,  abfque  hoCy  that  he  is  guilty  at  N.  And  a  good  plea  with-  f^,^' J2* 
out  the  traverfe :  for  it  is  a  trefpafs  tranfttory.  Br  Trefpafs,  pi.  143.  commanded 
cites  21  H.  6.  26,  27.  '*««  fo  i» 

land,  ibfque  hoc  that  be  Is  guilty  9/  an  ajfault  h  D.»  S:c.  And  it  was  held  a  good  plea ;  anJ  yet  it  it 
not  like  where  a  man  juftines  by  aifault  made  by  the  plaintiif  to  the  defendant  j  note  thedivcrfity.  fix* 
laflification,  pL  4.  cites  27  Ht  6.  j. 

8.  lo  trefpafs  of  a^ault  in  the  county  of  N.  by  which  he  loft  bis  S.  P.  Br. 
bufinefs  ih  the  county  ojN.  and  5.  it  is  no  plea  that  he  had  not  any  bu^  Count,  pU 

finefsy  or  did  not  loofe  his  bufinefs  in  the  county  of  S.   Br.  Traverfe  per,  Jnd*pL  80. 

&c.  pi.  1 36.  1 7  H.  6.  2,  3.  S.  C. 

9.  And '^  he  fays  that  by  the  menace  of  the  defendant  he  could  not  S.  P.  Br. 
gather  in  his  dehtSy  nor  plow,  bis  land  in  S.  it  is  no  plea  that  he  has  ^°"*7^»  P'- 
no  debts  there ;  for  the  affault  or  menace  is  the  effeB  of  the  mattery  Baih7(h9\{ 
and  the  reft  If  only  to  increafc  damages.    Br.  Traverfe  per,  &c.  pi.  anfwcrtoujc 

136.  cites  37  H.  6.  2,  3.  menace. 

10^  Trefpafs  by  F.  for  affault  upon  M.  his  fervant,  and  beating  -rf**/ after  he 
;ind  wounding  him,  5  Augttfl  anno,  &c.  and  imprifoning  himy  and  ^^*^.  ^^^^  ^'\ 
carrying  him  from  L.  to  iV.  and  there  imprifoning  him  by  3  days  per  ^tbetwftabUy 
quod  fervitiumy  &c.  pcrdidit ;  the  defendant  faidy  that  4  Augufl  bo  and  by  bis 
nas  robed  of  fuch  goods  y  to  the  value  y  &c.  at  mid  flighty  by  which  he  '"J^^^^f """ 
levied  the  cryy  and  came  to  D.  conftable  of  5.  and  to  W.  iv.  bailiff  of  2c.  and  Oid, 
the  hundred y  and  flSewed  the  mattery  and  prayed  them  to  fearch  for  fuf  that  be  could 
picious  perfons^  and  take  and  arreft  them ;   by  '.vhich  they  there  J^*^^?J^ 

fearched 
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totprisptri'  fearched  accorHngljy  and  found  the  /aid  fervant  going  and  foaUUng 
i»  M  t^lui  fnfP^^^Hfly  ^^  thejlreeti  in  the  nighty  and  ivould  have  arrefted  A/w,  and 
abfque  mor-  he  fiedy  ^  and  the  defendant  purfuedy  took,  and  carried  him  to  Hm 
th  pericMloy  fQ  tave  him  carried  to  gaols  and  becaufe  he  was  fch^  and  could  net  h 
andthelliiie  ^^'^^^^9  ^^^  ^^^  him  for  3  doySy  and  after  carried  him  to  gaols  which 
mpon  a  le-  is  the  fame  afiaulty  batteiy,  and  imprifonment,  &c«  And  no  plca» 
torn  of  ^11.  becaufe  he  makes  not  any  juftificadon  for  himfclf.    Br  Trefpa(s« 

?:«;;',•&!"  pi.  297.  cues  a  e.  4.8. 

X97.  cites  2  £.  4«  S« 

XI.  In  trefpafs,  xixt  defendant  fhewed  that  the  plaintiff  would  havt 
taken  6d.  of  the  money  of  the  defendant  from  him^  and  he  put  Us  bonds 
I  [  434  ]  upon  him,  and  did  not  fuffer  him.  And  by  the  Juftices^  if  a  man  takes 
my  goods^  I  may  put  my  hands  upon  him,  and  difturb  him,  and 
if  he  will  not  leave,  may  beat  him  rather  than  fufFer  him  to  carry 
them  away,  by  which  the  plaintiff  faid  that  de  fon  tort  demefnc 
abfque  tali  caufa ;  and  this  was  of  trefpafs  of  battery.  Br.  Tref^* 
pafs,  pi.  1 85.  cites  9  E.  4.  28. 

12.  Trefpafs  of  menace,  the  defendant  faid  that  the  plaintiff  was 

indebted  to  him^  and  he  faid  to  him  that  he  would fue far  it  by  the  law,  and 

imprifon  him  if  he  couldy  which  is  the  fame  menace.    And  per  Cur. 

this  is  no  plea ;  for  the  one  is  a  tortious  menace,  and  the  other  ia 

a  lawful  menace.     Br.  Trefpafs,  pi.  388.  cites  16E.  4.  ^^ 

Br.  Tref-  13.  Trcfpafs  vi  &  armis  in  D.  infultum  fecit y  verberavit  vnlne- 

Jittts'c?^  ravit,  &  male  tratlavit,  &  tales,  £5"  tantas  minas  impofuit  quodj 

&c.  the  defendant  to  the  vi  V  armis  pleaded  not  guilty  y  and  to  the  r^ 

due  of  the  trefpafs  that  at  the  time  of  the  trefpafs y  t^c.  the  plaintiff  mads 

an  affault  upon  himy  and  the  defendant  prayed  him  to  fuffer  him  /«  bt 

in  ptaccy  and  if  not y  that  he  would  defend  himfelf  and  rather  than  he 

fbould  beat  the  defendant y  that  the  defendant  would  meet  himy  and  yet 

the  plaintiff  would  not  furceafe  his  affault y  by  which  the  defendant  in 

bis  defence  beat  himy  which  is  the  fame  aflTault  and  menace  of  which 

the  a£tion  is  brought;  and  a  good  plea,  and  (hall  not  be  com« 

polled  to  fay  generally,  tliat  de  fon  affault  demefne,  and  in  his 

defence  \  for  then  the  menace  fliall  not  be  anfwered  \  quod  nota 

per  Cur.     Br.  Trefpafs,  pi.  333.  cites  16  £.  4.  1 1. 

14.  In  trefpafs  of  affault  and  battery,  the  defendant  faid  that 
divers  felonies  were  committed  in  the  place  whercy  &c.  asid  faid  that' 
he  was  watching  in  his  houfcy  and  came  out  into  the  highway,  and  the 
plaintiff  came  at  the  hour  of  1 1  in  the  nighty  and  the  defendant  came  and 
put  his  hands  upon  him  in  a  peaceable  manner,  and  locked  in  bis  fate, 
and  when  he  faw  that  he  was  a  true  man,  he  departed,  which  is  the 
fame  affault  and  battery  of  which,  &c.  Per  Keble,  by  the  ftatutc 
of  Winchefter,  cap.  3.  watchmen  may  arreft  night-walkers,  but 
fuch  watches  ought  to  be  afBgned  by  the  vilL  And  per  Cur.  fuf* 
picion  is  fufEcient  caufe  toarrefl  a  man,  and  is  traverfable.  And 
per  Hufley,  watchmen  may  oppofe  nightwalkers  from  whencefo- 
ever  they  come ;  and  Fairfax  J.  agreed  thereto,  and  fo  a  good 
plea.    Quaere  if  double.    Br.  Trefpafs,  pi.  268.  cites  4H  7.  i,  2. 

15.  Trefpafs  of  aflault,   battery,  and  wounding,   the  defend^ 
ant  faid  that  the  fame  place  and  day  he  had  a  warrant  to  arreft  the 

plaintiff 
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flmniiffy  hj  which  hi  then  put  his  hands  i^m  him  piaceMy^  and 
isrrefled  hiniy  which  is  the  fame  aflault,  battery,  and  wounding^ 
&c.  Per  Fineux,  this  is  no  plea  \  for  this  is  no  affault^  battery ^  nor 
'wounding  i  but  if  he.  had  faid  that  he  arreited  by  a  warrant  at  the 
time,  &c.  and  the  plaintiff  made  aflault  upon  him,  and  the  ill 
which  he  there  had,  &c.  was  de  fon  aflault  demefne,  &c.  thiis 
had  been  a  good  plea.    Br.  Trefpafs,  pi.  2i8.  cites  21  H.  7.  39* 

16.  In  trefpafs  of  aifault,  battery,  and  wounding,  the  defend*  * 
znisju/lijied  by  warrant  from  the  mayor  of  S.  to  take  the  hufbafid^  and 

that  when  they  were  taking  him,  the  wife  hindered  them,  whereupon 
they  laid  their  hands  on  her  moUiter  to  make  her  deftfty  quae  eft  eadem 
tranfgrcflio,  &c.  It  was  objeded  that  they  did  not  anfwer  to  the 
battery,  nor  travcrfe  it.  And  it  was  held  ill.  Cro.  E.  93^  94.  pi.  3.  { 

Pafch.  3  Eliz.  B.  R.  Jerome  v.  Phear. 

1 7.  In  aflault,  battery,  and  wounding,  the  defendant  pleaded 
that  be  was  conflable  of  D*  andforfuch  a  mi/demeanor  by  the  plaintiffs 
he  laid  his  hands  on  him  and  put  him  into  thejlocks^  qua  efl  eadem  tranf- 
grcflio \  and  upon  demurrer  it  was  adjudged  for  the  plaintifi^,  be- 
caufe  the  defendant  did  not  plead  not  guilty  to  the  wounding,  or 
juftified  it  I  but  if  one  pleads  that  the  hurt  which  the  plaintiff  had 
was  of  his  O'^n  aflault,  this  is  a  good  anfwer  to  all,  and  the  plain- 
ttfFhad  judgment.  Cro.  £.  268.  pi.  3.  Hill.  34  Eliz.  B.  R.  Pendle- 
bury  V.  Elmer. 

18.  Ahoy  preffed  to  get  into  a  cdcl-pity  to  fee  the  game,  and  the  [  435  ] 
mafter  of  the  pit  endeavoured  to  put  him  forth  ;  the  boy  reftfled^  iie 
mafier  thereupon  pulled  him  by  the  ear^  fo  that  if  bled:  and  the  boy 

by  his  guardian  fues  a£lion  of  battery.^  And  the  mafter  pleaded 
not  guilty,  and  for  this  it  was  againft  him ;  but  by  Damport  Judge, 
fome  opinion  was,  that  by  good  pleading  in  this  cafe  the  mafter  of 
the  pit  might  have  juftified  the  ^fk  well  enough,  but  could  not 
plead  not  guilty.     Clayt.  24.  pi.  41.  Rigg's  cafe. 

19.  In  sdSTault  and  battery,  the  deicndzntju/lifed  by  molliter  manus 
impofuit  upon  the  plaintin,  who  entered  his  clofe.  And  the  opi- 
nion of  the  Court  was,  that  he  ought  to  fhew  what  ejfate  he  had  id 
the  cioffj^  and  that  the  plaintiff  came  there  and  endeavoured  to  ejeS  or 
isffelfehim.     Mo.  846.  pi.  1 142.  Mich.  13  Jac.  Smith  v.  Bull. 

20.  If  a  battery  be  outrageous ^  fo  that  a  molliter  manus  impofult 
be  not  true,  it  ought  to  be  fpecially  fhewn^  otherwife  it  fhall  be  a 
good  juftification.  Skin.  387.  pi.  22.  Mich.  5  W.  &M.  B.  R. 
King  &  Uxor  v.  Tebbart, 

21.  In  trefpafs  and  aflault  the  defendant  pleaded  that  he  was  4  Mod.  404. 
riding  in  the  highway^  and  his  horfe  being  feightenedj  ran  away  with  ^'^l^' 
him,  and  that  the  plaintifl^  and  others  were  called  to  to  fland  out  of  the  pia'm- 
the  xvavy  which  they  did  not^  and  that  the  Jyorfe  run  upon  the  plaintiff  liffj  and 
againjf  his  will,  &c.     And  upon  demurrer  to  this  plea  it  was  ad-  faj^^J^iL 
judged  ill,  becaufe  the  defendant  had  juftified  a  trefpafs,  and  did  uke  the  cafe 
not  confefs  it  j  but  if  he  had  pleaded  not  guilty,  upon  this  evidence  of  Weate* 

.  he  might  have  been  acquitted.    2  Salk.  637.  pi.  5.  Pafch.  7  W.  3.^  JnUob^itd. 
B.  R.  Gibbon  v.  Pepper.  becaufe 

thee  the 
iw6t  was  confeiTed  ;  but  the  batrery  Is  not  anrwered  here.  ■  Ld.'  Ritid.  Rep.  38.  S»  C.  and  fajs 

that  in  this  cife  the  dcknizntjyJij/ieJ  a  battery ,  vfbiib  it  no  bauerj.     And  fo  was  the  opinion  of  the 
Cfforc  ;  and  judgment  for  the  plaintiff. 

22.  One 
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22.  One  cannot  plead  his  pofleflion  in  bar  mdthout  more^  except 

it  be  in  the  cafe  of  battery,  where  it  may  be  merely  collateral i  and 

the  true  iiverjity  is  between  a  declaration  and  a  plea^  for  one  may 

count  upon  his  pofleflion  without  more,  but  not  juftify  by  virtue 

of  it ;  and  you  can  never  give  pofleflion  in  bar,  without  making 

a  title ;  per  Powell  J.  12  Mod.  508,  509.  Pafch.  13  W.  3.  in  cafe 

of  Pell  V.  Garlick. 

•^**^-4*3«       23,  In  trefpafs  an  exception  was  taken,  that  the  plea  was  dif- 

but'nots'.p!  continued,  becaufe  the  declaration  was  of  an  ajfaulty  takings  arrejl" 

—6  Mod.     ing^  and  imprifoning^  and  the  defendant  pleaded  to  the  tiefpafs, 

^J®' *•  ^'    aflauft  and  imprifonment,  hxit  pleaded  nothing  as  to  the  arreft.    But 

4oesiiot*ap.  P^''  ^o'*  Ch.  J.  the  imprifonment  includes  the  arreft :  for  imprifon- 

f  pear— 1 1      mcut  Cannot  be  without  an  arreft,  nor  an  arreft  without  imprifon- 

»**s'cf  bu^  ment  5  for  an  arreft  is  an  actual  imprifonment.     And  tlic  plaintiff 

■()ts.  p.  of  ^^^  judgment.     2Ld.Raym.  iioo.  Hill.  3  Ann.  Bbckinorev« 

tKedifconti-  Tiddcrlcy. 

fuunce. 

24.  In  trefpafs,  aflault  and  battery,  laid  ijl  OBob.  3  Ann.  the 
irfendant  as  to  the  force  pleads  not  guilty^  and  as  to  the  refidue  pleads 
tiat  long  before,  &c.  (viz.)  on  September  13,  aflranger*s  bull  broke 
into  his  clofe,  which  he  was  driving  out  to  impound  him ;  and  that  tie 
plaintiff  came  into  the  clofe,  afld  with  force  hindered  him,  and  would 
have  refcued  the  bulls  to  prevent  which  the  iphintiff  p'arvum  fiagelm 
lum  fupcr  querentem  molliter  impofuit^  which  is  the  fame  rejtdue  of 
thi^trefpafs,  and  traverfed  that  be  was  guilty  at  any  time  before  the 

faid  13  Sept.  Exception  was  taken,  becauie  the  defendant  ihould 
have  required  him  to  go  out  of  his  clofc  before  he  beat  him,  and 
that  flagellum  moUiter  imponere  was  repugnant,  and  that  the  tra-* 
>erfe  was  OK)rt,  becaufe  it  did  not  anfwer  the  trefpafs  after  Sept.  13. 
per  Cur.  The  quod  eft  idem  refiduum  is  good  without  a  traverfe, 
and  therefore  not  material  though  it  be  ihort  \  for  it  goes  only  to 
[  43^  ]  ^c  ^>n^^  where  the  quod  eft  idem  avers  it  to  be  the  (ame.  2  SaUu 
$44.  pi.  12.  . . .  Ann.  B  R.  Green  v.  Goddard; 

25.  In  aflault  and  battery,  the  dtfendznt  pleaded  that  hewasferm 
vant  to  R,  and  that  the  plaintiff"  ha*'ing  affaulted  R.at  a  certain  time 
and  place,  he  did  then  and  there  affault  the  plaintiff  in  defence  of  his 
mafler.  Exception  was  taken  that  a  fcrvant  could  only  jufti^  de- 
fending his  mafter,  and  not  afl&ulting  the  plaintiff  in  the  detence 
of  him ;  and  cited  1 1  H.  6.  8.  Befides  the  aflault  of  [by]  the 
plaintiff  might  have  been  of  a  time  paft ;  for  the  words  of  the 
plea  are,  that  the  plaintiff  having  affaulted  R.  And  the  whole 
Court  (alfont^  Lee)  were  of  opinion  that  the  plea  was  not  good, 
and  gave  judgment  for  the  plaintiff.  2  Barnard.  Rep.  in  B.  R.  327% 
Mich.  7  Geo.  2. 1 733.  iClarkveth  v.  Reynolds  and  W«ftwood« 

(G.  6)    yujltfication.     Good^  or  not. 

1.  tN  trefpafs  of  battery  at  D.  there,  if  he  juftifies  at  another 
'*'  place  in  the  fame  county,  this  is  good  without  alleging  continue 
ahce  of  the  trefpafs  j  per  tot.  Cur.     Br.  Trefpafs,  pi.  37.  citct 
35  H.  <5.  50,  51. 

2«  la 
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.  ft.  to  trefpafs  of  battery^  ita  quod  defperabatur^  &V«  it  fufficet  t^ 
JHfiify  '^  battery  f  tuitbcut  an/werifig  to  tie  Jeopardy  of  life,  Br.  Faux 
Impriibnment,  .pi.  3.  cites  35  H.  6.  54. 

3*  Trefpafs  of  battery,  the  defendant  /aid  that  he  is  ferjeant^ 
tmdar re/led  him  upon  an  <^ion,  and  pleaded  all  certain  j  and  the  plain-' 
t^  made  refcoui^  and  the  ferjeant  purfued  him^  and  be  fiedy  and  ^r- 
eaufe  he  could  not  othemvife  take  him  he  bsat  himf  which  is  the  fame 
trefpafs,  &c.  Per  Littleton,  if  I  come  to  diftraixii  and  the  party 
chafe  the  cattle  upon  another^ s  land,  or  into  another  county^  I  msiy  pur- 
fue  and  retake  j  for  when  they  are  in  my  view  they  ihall  be  ad- 
judged in  law  in  my  pofleffion;  the  reafon  feems  to  be  inafmuch 
as  they  are  tranfitory.  So  where  it  is  faid  to  a  man,  I  arrefl  you» 
and  he  flies,  I  may  purfue  him  and  take  liim,  and  this  in  another 
county*  Per  Markham  Ch.  J.  yet  you  cannot  beat  him  when  he 
flies ;  but  if  he  had  been  arrejled  infaB^  and  made  refcousi,  or  would . 
ftand  in  his  defence  upon  the  arreft,  there  he  may  beat  him  to  take 
him.    Br.  Trefpafs,  pi.  296.  cites  2  £•  4.  6. 

4*  Trefpafs  of  menace  of  life  and  member ;  a  man  cannot  juf^ 
tify  the  menace  of  death  s  by  which  he  faid  not  guilty,  and  to  the 
reft  faid  that  he  menaced  him  from  going  in  his  way^  and  made  ajfault 
upon  him  ;  by  which  he  faid  to  him  that  he  would  go  in  his  way,  and 
would  defend  himfelf  in  their  alTault,  and  rather  than  be  mayhemed 
him/elf  that  he  would  mayhem  hitn  s  and  fo  to  iflue.  Br.  Trefpafs^ , 
pi.  319.  cites  io£.  4.  6.  .  . 

5*  Trefpafs  of  aiTault^  wounding,  and  imprifonmcnt  by  one 
day  J  and  the  defendant  juflificd  the  wounding  becaufe  the  plaintiff 
made  an  CLjffault  upon  him  the  fame  day^  year  ^^ana  place ^  and  the  wrong  ^ 
which  he  had  was  de  fon  ajfault  detnefne  in  his  defence ;  and  to  the  . 
imprifonmcnt  he  faid  that  he  was  conflahle  of  the  fame  vill^  and  becaufe 
the  plaintiff  made  an  ajfault  upon  him  and  broke  the  peace ^  he  took  and 
carried  him  to  gaol  for  confervation  of  the  peace  ;  «md  a  good  plea  per 
tot  Cur.  though  the  aflault  was  made  upon  himfelf.   Br.  I'refpafs, 
pi. ^272.  cites  5  H.  7.  6. 

o.  In  trefpafs  for  an  affault^  ^voundingy  takings  and  imprifoningy  Roll.  R^p, 
the  defendant  quoad  the  ajfault  and  wounding  pleaded  not  guilty y  and  '  ^5;  ?••  15* 
quoad  the  taking  and  imprifoning  jujlified  by  a  warrant  from  the  lord  cordinglyr 
mayor y  but  Jbews  neither  time  or  place  when  or  where  it  was  madcy  And  pcrCur. 
zadfaid  nothing  as  to  the  ajfault :  and  upon  demurrer  the  plea  was  ^  P'*^* 
held  in,  by  reafon  of  *  omitting  the  aflault ;  and  fo  it  was  a  dif*  aiffgedwhcr* 
continuance,  and  therefore  ordered  to  begin  again,    2  Bulft.  335.  the  warrant 
Hill.  1 2  Jac.  Wilfon  v.  Dodd.  T^.^wi' * 

"^  And  Ibid. 

176.  S.  C.  accordingly,  and  the  jkoint  as  to  the  plice  was  admittrd  by  Cotentry  orcOunfell  forthc  de* 
fndant.  It  was  infiftied  by  the  counfel  for  the  plaintiff,  that  where  the  things  to  be  anfwered  are  of  di- 
vers  natures,  there  ought  to  be  a  particular  anfwer  to  each  ;  but  whsre  the  one  inciudes  the  other,  it  is 
'^rell  enough,  if  he  juiiifies  that  which  includes  the  other  without  anfwering  the  oci^cr,  and  fo  in  this 
cafe  \  for  there  cannot  bean  imprifonment  without  an  afTault,  fo  that  the  imprifonment  which  is  juftU 
tied  incl\)deft  the  afTaulc ;  bat  Coke  Cb.  J.  faid  that  there  might  be  an  aiTau It  without  an  imprifonment, 
aad  fo  they  are  diftinA,  as  wounding  includes  an  a(]Qiult ;  but  if  he  directs  his  plea 'to  the  woundiug,  iC 
U  no  aqfwer  to  the  a0ai>lt  And  Dodeiidge  faid  the  plaintlfF  did  not  intend  ll^c  aflault  comprehended 
^y  iflSfUsatlon  in  the  imprifonoient,  but  another  diftin^  aflault. 

#  r  A'\*j  "I 

7.  It  was  objefted,  that  the  travcrfe  dc  injuria  Is  ngt  good, 

^here  thejuftification  ii  by  reafon  of  a  freehold^  or  a  leafe  for 

Vot.  XX  E  k  -ycarsi 
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y9m  I  but  mt^^FSthftftfidiiig  the  pkundff  (hall  have  judgmearl,  he- 

cattfe.  the  juftification  is  mi  mitfly  in  th  ndaby^  but  mimi  wki  tbi 

pirfonalty  ;  and  where  it  is  mixed  with  the  per(bnaltf  ,  injuria  fiu 

propria  is  a  good  traverfe,  and  he  need  not  to  tnrerfe  the  titk» 

ae^e  defendant  pf^etends}  and  cites  8H.  6.  34.    Befides^  the 

iuftificadon  is  not  here  upon  the  leafe,  but  upon  the  afiault  upon 

Aim  by  kying  his  hands  moUiter  upon  Yava^  to  renao^e  hin  book 

his  pQifleffion ;  fo  that  the  realty  is  not  induammt  only  /«  ihejt^i^ 

Jication.    Lat.  273.  Pafch.  2  Car.  Hall  v  Gerrard. 

IK4. 404.         8.  In  trefpafs  of  battcrj  and  imptifonment,  the  defendant  juf-^ 

§Kjl^^^  ^"W  as  bmhff^  hj  virtuf  oj  an  eKecutioHy  and  ^Jot  be  tmUker  wtamu 

nirror !  For  impofuit  upon  him,  and  arrefted  and  impriibned  him.     It  was  ob» 

dficatiiM  i"  i^^  ^^^^  ^^  moUiter  manus  impofuit  did  wi  anfwer  the  battery 9 

foch  cafes'"  ^^^  ^^  Court  inclined  that  it  did  fiot  fufficiently  anfwer  it^  biot 

mtt  u  here,    that  he  (hould  have  pleaded  tliat  the  plaintiff  refifted  lum,  by 

l!S?^hu'  "^^^^^  ^  "*  ^**  defence  beat  him.  3  Ler.  403,  404.  Michi 
hMj^U  I     6W.tc  M.  in  C.  B.  Patrick  v%  Johnfon. 

kttttryf  1/  he  bsd  HP  warrant  to  joftify  it.  And  ibid.  405.  fiirt,  tint  upon  this  etceptba  and  moAtr 
curia  adf  ifare  VBlt ;  and  the  platotlff  bcint  fatisfied  that  dit  cscepdoBt  would  not  bd^  hiio»  difcooei- 
nucd..  ..Btttfeea Lutw.  9^9.  where  tbia  itaark  of  Lev.  404, 44)5*  i& canTaOed and  denied  by  Scr- 
JciBt  Latwich  in  the  knt  cafe  ot  Patiick  t.  JohnigQ. 

9*  Where  an  expr^s  battery  is  laidj  it  is  not  enough  to  juftHy 
the  imprifonmeilt  upon  legal  proccfs^  which  includes  7,  battery^ 
but  the  defendant  ought  to  go  on,  ^xxdjbew  that  be  arrefted  the  pUrn^ 
^W^  ^^d  the  piaintiff  offered  to  refcue  himfdfj  and  fo  the  defrndud 
nvas  compeikd  to  beat  him  s  for  otherwife  iJF  it  be  not  upon  fome  oc- 
cafion,  a  man  cannotjuftify  a  battery  in  an  arreft.  And  judgment 
was  giyen  by  the  whole  CJourt  for  tne  plamtiff.  Ld.  Raym.  Rep. 
23 1>  232.  Trin.  9  W.  3.  in  cafe  oi  Trufcott  r.  Carpenter  andMan. 

««(c-5)-  (©•7)  De  fon tort  Demejhe.  Gooi  Plea,  in  wbatf  Gftfei 

of  Afiault  and  Battery,,  &c« 

J.  tN  trefpafs  of  menacing^  it  is  no  plea  defon  tort  demefne^  fcc  for 

^  if  a  man  ajffhults  another^  it  is  not  lawfrl  for  the  other  id  fay 

that  he  would  kill  him^  and  to  menace  him  of  life  and  member  :  biit  tf 

he^  upon  whom  the  aifault  is  nude>  fiiesy  and  the  other  purfuee  hm 

fo  near  that  be  cannot  efcape^  or  if  he  has  him  under  him  xsfon  the 

ground^  or  has  chafed  him  to  a  wall,  hedge>  water,  or  dike,  ib 

Siat  he  cannot  efcape  him,  there  it  is  lawful  for  him  to  (ay,  that 

if  he  will  not  depart,  he  in  falvatlon  of  his  life  will  kill  lum,  Ut. 

Per  Prifot,  quod  non  n^gatur.    And  Brooke  fays  fuch  maimer  of* 

form  is  good  fc  defendendo  in  an  indi£lment  upon  the  death  of 

a  man  fe  defendendo.    Br.  Trefpafs,  pi.  28.  cites  33  H.  d.  18.     * 

C  458  ]       2.  In  trefpafs  the  defendant  juflified  to  fee  ifwaffe  be  dem  m  iif 

Mwt  where  a  land  which  the  plaintiff  held  in  execution  againjt  the  defendant  byjl^ 

mmjtjiifet  fute  merchant:   and  the  plaintiff  faid  that  de  fon  tort  demdhe 

ff^J^idM   2bfaue  tali  caufa.    And  per  Brian,  where  a  man  jvftifut  lis  entty 

•fftL»^^      by  the  law^  and  by  no  perfon  cf^tain,  as  to  enter  to  fee  wafii^. 

ibf  piamtiff  eafty  into  a  tavern  for  viQtfiali  or.  the  like,  there  dc  fqn  tort  dp» 

flKwC 


th^JTnete  no  {^lea^  by  which  the  plaintiff  waived  the  illlte^  and  mtrftytbat 
faid  that  he  claimed  the  land  to  be  his  own  land ;  and  a  good  iflue.  j^"J^ 
&r.  Oe  fon  tort,  &c«  pi.  49;  cited  ta  £•  4*  ib;  &c.  and  yet 

hejuftifieA 
hj  the  law;  for  the  cnt  is  am  int'fjf  and  the  ot&er  U  ah  txcuft  In  ia«»,  Br.  De  ttm  toitf  &C  pi.  49*  citet 
izS.  4.  io« 

And  it  was  CiM  chupe,  thtt  If  1  mzn  jajl^es  by  author^  of  the  plaikt'rff  at  fay  rteefKtf  leafe,  or  AkH 
ItlRy  ttov  de  foa  tort  demdoc  ab^Ue  uU  caaEi  is  Ao  pkd*  Br.  Dt  ion  iort|  |^c.  pl«  49*  citet 
1»£.4«  10. 

3.  Intreipars  of  aiTaiilt  aiid  batteryj  the  AthnAzntjuftiJUdthat 
^.  S.  vjfufoffejftd  tf  a  dog  ut  de  bonis  ptapriisy  and  delivered  it  U  him 
to  keepf  and  that  tie  plaintiff  nuouid  have  laken  it  from  him,  in  which 
he  refifted  him,  and  in  defence  and  cuftod]^  of  his  dog  he  beat  him^ 
^nd  the  hurt  which  he  had  was  de  fon  tort  demefne )  aad  to  this 
the  piatntifFwas  put  to  anfwer,  and  replied  de  fon  tort,  &c.  which 
proves  a  property  in  the  dog  when  he  juftifies  the  beating  of  one 
in  defence  of  iti  Arg^  Gro.  £4  126*  in  cafe  of  Ireland  v.  Higgins, 
cites  13  H.  7.  Rot*  3  i(; 

4*  Where^ defendant  in  treipaf^,  ailault,  battery,  ftc»  Jufiifies  in 
defence  ofbis  poffMon,  xht  phuntrf  inaj  reply  de  fon  toH  deinefne,  be# 
caufe  the  title  of  the  land  does  not  come  in  qneftion)  per  Powell  jf» 
lidi  Raykn.  Rep.  i2o>  i2i.  Mich;  8  W.  3,  Serle  V;  Darford* 

(0.8)  DefonAjfaiibDifniJhe^zgoodVhii.  InWhat  s«(o.  j)^ 

Cafes^ 

I;  jN  trefpafs  of  batn^,  the  defendant Tb/i/  thai  the plaxntif  beai 
•  ^  Jr.  to  death,  and  the  confiable  came  to  arrefi  him,  and  be  flood 
in  defince,  by  which  the  defendant  came  in  aid  of  the  conftable, 
&c.  aiid  the  ill  which  he  had  was  de  fon  aflault  demefne ;  judg*^ 
ment,  &c«  The  plaintiff  faid  that  de  fdn  toil  detnefne,  fte.  Br# 
De  fon  tort,  &c.  pi.  1 1.  cite&  38  £;  3.  j^ 

2.  Batteiy  agaitjfi  t^o  defendants  ^  ihcj  plettded  fon  affault  deJ^ 
mefne,  and  this  Was  affigned  fOr  ^rror,  becaufe  the  aflault  of  the 
one  could  not  be  the  aiiault  of  the  other ;  and  therefore  they  ought. 
to  have  pleaded  feveral  pleas,  but  it  was  adjudged  good,  becaufe 
the  aflault  may  be  joint.  Mo;  704.  ph983.  Penruddock  v.  £r4 
-iington* 

3.  Though  one  cannot  juftify  d  battery  byyj^  affauii  demefnij 
by  pleading  it  to  an  indi^ment,  yet  he  may  give  it  in  evidence  on 
a  not  guilty,  and  he  may  be  thereupon  acquitted  \  per  Holt  CL  J. 
j5  Mod.  172.  Pafch;  3  Anns  B.  R.  the  Queen  v.  Cotef worth. 

4*  In  trcfpafs  for  an  aflault^  battery,  and  maihem,  defendant  uhM.^p 
pleaded  fon  affault  demefne,  which  was  admitted  to  be  ajood  j'iordiDi^* 
plea  in  maihem;  but  the  queftion  was,  what  affault  vrzs  fifj^dent  andHok  ^* 
tfi  maintain  fucb  a  plea  in  maihein?  Holt  Ch.  J»  fslid  that  the  A><lrhatifs 
incaning  of  the  plea  was,  that  he  ftrttck  in  his  own  defence ;  that  ^*"htt'tS« 
if  A.fbrUe  B.  and  B.  firiles  again,  and  they  clofi  immediately,  and  does  nocr«* 
in  thtfcuffle  B.  maims  A.  that  is  fon  affault;  but  if  upon  a  little  f«nt  itinw 

ihw  given  by  A#  tp  B.|  B^  gives  him  a  blow  that  maims  him,  that  3Jj*^^^ 
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ukes  hit  IS  not  fon  aflatilt  dcmcftie.  Powcl  J.  agreed,  fot  the  rdfofl  wkf 
•dS/cw "/iw  ^°"  afliult  is  a  good  plea  in  roaihcm  is,  becaufe  it  might  be  futb  an 
4fter  falls  ajfault  as  endangered  the  defendants  life.  3  Salt  64a.  pL  13-  Pafch. 
•r/toi:  bm,      o  Ann.  B.  R.  Cockcroft  v.  Smith. 

and  b«ats  . 

him,  in  this  cafe  fon  ^fTiult  \i  no  good  plea,  but  in  fach  cafe  he  ooght  to  p^-ead  wliac  is  nccefl*^  fat  a 
mao's  defence,  and  not  who  (hu«lc  firft,  though  this  he  fald  had  been  the  coraaion  prance,  bat  which 
he  wiHied  wm  altered  ;  for  hitting  a  nian  a  little  blow  with  a  little  ftick  00  the  ihoulder,  ii  nota  rea/oii 
for  the  other  to  draw  a  fword,  and  cut  and  he >v  the  other,  &c.  And  the  principal  cafe  uras,  that  (be 
plaintiff  in  a  fcuffle  ran  his  finder  towards  the  defendant's  eye,  who  bit  off  a  joint. — —  S.  C.  cited  Ld. 
Raym.  Rep.  177.  in  a  note  at  the  end  of  the  cafe  of  Coox  r.  Beal,  fays  that  HoltCh.  J.  diicded  ■ 
verdi€l  for  the  defendant,  the  fi.ft  affault  being  the  illring  a  foim  or  feat  upon  which  the  ddcndant  iat^ 
whereby  he  fed,  and  the  maihem  wa&  that  the  defendant  bit  off  the  plaintiff's  linger.— >6  Mod.  ajo.  Ik  163* 
S*  C.  bat  upon  other  points. 


(G.  9)    Replication  in  Aflault,  &c.   Good^  or  noN 


)rownl.>t$.  I.  1 N  afTault  and  battery,  the  defendant  pteadidy  that  at  the  tunc, 
*  ^H*"l''  &c.  he  was  feifed  df  the  reBory  ofD.  in  fee,  and  that  com  wu 
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muchinthe'      -  T"!'  '"*   *^*"  J^'J**"  V  *"••'•'•"'"/ y  *^        _ 

fame  words    fevered  from  tbe^  parts,  and  he  came  into  the  ground  to  carry  ovmj 

with  that  of  the  tythis,  and  in  defence  thereof,  and  to  hinder  the  plaintiff  from 

T  "T^.  °   ^^^^"8  ^^  he  food  there  to  defend  it,  and  the  hurt  which  be  had  vm 

si  C.  ad-      of  his  own  wrong  s  the  plaintiff  r^p^/iW,  de  injuria  fua  propria  abfpu 

judged  ac.     fali  caufa :  and  upon  demurrer  the  plaintiflFhad  judgment,  becanfe 

•*^*"*'^'     by  his  declaration,  he  did  not  claim  any  thing  in  the  foil  or  in 

the  com,  but  only  damages  for  the  battery,  &c.  which  is  collateni 

to  the  title.     Where  the  plaintiff  makes  title  in  hjs  count,  and 

the  defendant  pleads  any  matter  in  deftru£^ibn  of  fuch  title,  or 

of  the  plaintiff's  caufe  of  adion,  there  the  plaintiff  muft  reply 

fpecially,  and  fliall  not  fay  abfque  tali  caufa.    Yelv.  157.  Tria. 

7  Jac.  B.  R.  Tailor  v.  Markham. 

2.  Trefpafs  of  afTault,  battery,  and  wounding,  I  Aug.  13  Car, 
the  defendant  phodcdfon  ajfault  demefne,  upon  iffue  the  d^endant 
gave  in  evidenc^e  an  ajfault  and  battery  by  the  plaintiff ,  2  July  jj  Car, 
and  that  it  was  in  his  own  defence,  and  produced  witnejfes  to  prove  it  g 
the  plaintiff  Jhewed  that  the  lattery  he  intended  was  9  July  15  Car, 
end  produced  alfo  divers  witnejfes  to  prove  it.  It  was  infifted  for 
the  defendant  that  this  was  no  evidence ;  for  the  plaintiff  ought 
to  have  made  fpecial  replication,  and  fliewed  that  fpecial  mat- 
ter; but  all  the  Court  held  that  it  was  not  requilite  5  for  if  be 
had  fhiwed  another  day  in  the  replication  it  had  been  a  departure  i 
bljt  //  is  fujfficient  to  fliew  it  in  evidence,  that  there  was  an  ajfault i 
for  the  day  is  not  Material,  Cro.  C.  514.  pi.  12.  Mich.  14  Car. 
B.  R.  Thornton  v.  Lifler. 
MfJ.  56.  J.  In  battery,  the  defendant  pleaded  fon  ajfault  deniefne;  tic 

but^frmc-^'  plaijitiff  replied  that  he  was  fanding  at  his  gate,  and  that  the  <fr- 
what  vary-  fendafit  being  on  korfeback  offered  to  ride  over  him,  whereupon  he  moU 
ing,  via.  ijfgfr  (tffaulted  tJje plaintiff  in  defence  dfhisperjon,  y»;  eft  idem  inJiituSf 
UTitpkadU  ^^'  ^"*^  upon  demurrer  this  replication  was  adjudged  ill,  becaoie 
de  ibn  af-  he  had  now  confefllrd  the  firft  aflault ;  but  he Jhould  havefoidn^ 
^*^f'  '^f  ■  ^  liter  planus  iinpofuit  upon  ike  plaiuiijf  to  hinder  his  riding  over  Mm* 
'^"*'  .  .  Jodj- 
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Jttdemcnt  for  the  defendant.  Lev.  282.  Tones  v.  Trefilllan.  Hill.  pUintiffr#. 

it   &  o-*  Car    2    B    R  plies, that th$. 

21    fiC  22  L.ar.  2,  D.  iV.  defendant 

ttfould  hsnfi  firctd  bis  borp  from  biiUf  wberefy  be  did  mollittr  Infultum  facerc  upon  the  der'andant,  m 
deftnce  of  bis  fcJf^M*  To  this  the  defendant  demurrtfd.  Moreton  faid,  that  moUiter  intuitu  on  facerc 
is  a  concradi^ion ;  fuppofe  you  had  faid  that  moHiter  you  ftruck  him  down.  And  Twifden  iatd,  yott 
cannot  jufiify  the  beating  of  a  man  in  defence  of  your  puflcflion,  but  you  may  fay  that  you  .did  moUitet 
loanus  imponere,  &c.  Keeling  faid  you  ought  to  ha\e  replied,  that  you  did  molliter  manus  imponere^ 
quae  eil  eadem  tranfgreflio.  And  per  Cur.  Quer'  nil  capiat  per  blilam,  unlefs  better  caufc  be  (hewn  this 
term.  Sid.  441.  pi.  10.  S.  C.  but  ilates  it  that- the  defendant  pleaded  fpecially  in  defence  of  the  pof- 

ieifion  of  a  ihipt  suid  conclvded  his  plea  et  lie  molliter  infultum  *  fecit,  where  it  ihould  be  manus  jm» 
pofuit ;  and  therefore  the  bar  was  adjudged  ill.  S.  C«  cited  Ld.  Ra>m.  Rep.  63.  Mich.  7  W.  3. 

in  cafe  of  Lewako  v.  Basil  y,  as  Trin.  21  Car.  2.  Rot.  1841.  but  ftates  it  differently  frrm  all  ths- 
reft,  vi^.  that  the  defendant  pleaded  fon  aifault  demefne  (  the  phintiff  replied  that  he  was  pcfleiTed  of  a, 
clofe  called  Cupner*s  dofe  ;  and  that  the  defendant  broke  the  gate,  and  chafed  his  horfes  in  tl^e  clofe^ 
and  the  plaintiff  for  defending  his  poiTcHion  molliter  infultum  fecit  upon  the  defendant.  And  upon  a 
demurrer  adjudged  a  bad  replication,  for  he  (hould  have  faid  moHiter*manus  i^pofuit  ;  but  he  could  not 
jisftify  an  aflknJt  in  defence  of  his  poffcHion.  And  this  cafe  the  Court  agreed  to  be  good  law, 
a  Keb«  597.  pL  23*  S.  C.  fays  the  plaintiif  replied  that  in  defence  of  his  body  and  poflc/lion  moliiter 
infultum  fcdt  on  the  defendant,  who  came  riding  againft  him  (landing  in  his  cloie  \  and  the  Court  held 
sciU, 

•  [  440  ] 

4«  Aflault>  battery,  and  wounding.    The  defendant  jufiifiedy  Sid.444.  pi. 
that  he  being  tnafier  ofajhip^  commanded  the  plaintiff  to  do  fomefer"  -  **jM  ^'' 
vice  in  the  Jhip :  and  on  bis  rcfu/ing^  he,  the  defendant,  moderate  ^uodncn 
cq/ligavit  eum.     The  plaintiff  maintained  his  declaration^  abfque  hoc  mUerattcaf^ 
quod  moderate  cafigavit.     After  verdifi:  for  the  plaintiff  it  was  hfurthere? 
moved  in  arreft  of  judgment,  that  the  iiTue  was  not  well  joined ;  upon ;  and 
for  non  moderate  caftigavit  does  not  neceflarily  imply  that  he  beat  ^^^  ^^^  , 
him  at  all,   and  fo  no  dire£l  travcrfe  to  the  juftification,  which  „onfrJderat9 
immoderate  caftigavit  would  have  been ;  but  de  injuria  fua  pro-  caftigavh, 
pria  iibfqoe  tali  caofa  would  have  been  the   mod  formal  re*  ^^'^  20  i«  da- 
plication.   However,  it  was  held  good  after  a  verdift.    Vent.  70.  "afmoved, 
Pafch*  22  Car.  2.  B.  R,  Aubrey  v.  James.  that  this  was 

n-gatiifum 
infinitum^  andfo  not  a  good  ifTue.     And  the  Court  held  it  would  have  been  lU  upon  demurrer,  but  is  good 
after  verdid  \  becanfe  here  is  an  affirmative  and  a  negative.  Gilb.  Hid.  of  C*  6.  114.  cites  S»  C. 

and  fays,  that  it  was  rather  a  traverfe  of  the  chaftilement,  tKan  of  the  moderate  manner  of  doing  it) 
yet  after  ?erdi^it  is  good|  becaufe  the  injuria  has  afcertained  that  he  did  beat  him  immoderately, 

5.  Tn  trefpafs  of  aiTault  and  battery,  the  defendant  pleaded  fon  Comb.  217. 
afiauir  demefne.     The  plaintiff  replied,  that  the  defendant  came  j^*"**  * 
into  his  houfcy  and  continued  there  after  lYit  plaintiff  defired  him  to  PE,,y^RB 
depart ;  upon  which  he  commanded  his  *U)ife  to  put  him  out  of  the  S.  C.  itwaa 
houfe,  qua  molliter  manus  fuper  the  defendant  impofuit,  ^  hocj  Sec.  *?^*2' !  ^7 
but  does  not  Jay  qua  ejl  eadem  tranfgrejfio.     And  adjudged  a  good  mt,  ihat 
replication ;  for  it  being  eodem  tempore  quoy  it  is  good  without  fuch  there  ought 
a  conclufion  j  but  if  they  vary  in  timcj  then  it  is  neceffary  to  fay  ^°^^^  •  ^j 
quse  eft  eadem  tranfgrelTio.  Skin.  387.  pi.  22.  Mich.  5  W.  &  M,  HoitCh.J. 
in  B.  R.  King  Jc  Ux.  v.  Tebbart.  f^K  the 

plaintiff  by 
the  replication  (hews  it  was  a  juftiHable  affault,  and  fo  confefles  and  avoids,  which  fs  a  fuM  a.ifwcr  wiUi* 
0Qt  a  traverse  ;  and  where  the  replication  is  de  injuria  fua  propriay  it  moft  concludcjad  patriam. —  — — 
C^jfth.  280.  King  5c  Ux.  v.  Phipparq,  S.  C.  accordingly.  And  psr  Cur.  tise  replication  ought 
10  i>e  fpecial  as  it  is  ;  becaufe  the  matter  could  not  be  given  ii)  evidence  upon  the  general  ieplicatioa  of 
^injuria  fuA propria.    And  jodgmem  for  tii^ plaintiif, 
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44^  Ct(Q>afjS.    . 

(G.  lo)  yudgment  2SiA  Damages t  How,  An^vfhere 
'  feveral  Defendants  f  had feveral  PleaSy  and  one  or 

more  is  found  guilty  of  the  Battery,  and  the  others 
pf  the  Aflault  only. 

t.  npRESPASS  of  affault  and  battcrr.  They  are  at  ifliie* 
^  and  it  is  fiund  that  he  a/faulted  Dim^  ha  he  had  no  hurt^ 
and  that  he  was  not  beaten  ;  and  taxed  damages  at  half  a  nuurk^ 
and  the  plaintiflF  recovered  by  judgment,  Br.  Damages,  pL  19. 
cites  42  E.  3.  7. 

2.  Tvefpafs  for  afTault  fueh  a  day.  The  drfendani  pleaded  nst 
guilty.  'Thtjuryfiimd  the  a/fault  on  this  iay^  and  another  day  to  the 
damage  of  10  L     The  plaintiff  fliall  have  judgment  of  the  20  L  for 

f  44 1  ]  the  afTault  \  and  it  is  taken  as  one  and  the  fame  afTanlt ;  quod 
mirum,  and  fo  judgment  pro  querente.  Sr.  Damages,  pL  32^ 
cites  45  £.  3.  24. 

3.  Trefpafs  agair\fi  4,  dc  verberatione  A  Tulneratione*  The 
ot:te  juftified  the  wounding^  and  the  Slows  by  tiffault  rf  the  pUdu'^ 
tiffi  and  are  at  iffm.  And  the  e^her  pleaded  not  gttUty,  And 
per  Cur.  if  the  plea  of  him  tabo  jujlifies  he  found  agaki^  hintj  he 

Jhall  be  charged  of  the  entire  dapwges :  and  it  frail  he  ififtiirtd  hafv 
'the  other  J  didy  for  they  may  make  an  affault^  find  not  wound  him  / 
and  then  of  this  the  damages  Jhall  he  againjl  all^  and  of  the  vtouetdhtg 
againji  him  nvho  Jlruek  only^  quod  miruntf  For  in  trefpafs  there 
is  no  accefiary,  and  he  who  came  and  did  not  ftrike  is  principal^ 
|f  the  others  ilruck,    Br*  Trefpafs,  pi.  278*  cites  6  H.  7.  i, 

(li)  Trefpafs.    In  what  Cafes  it  lies.    Claufum  fregtt^ 
\Wbo  Jhall  have  it.     In  reJpeSi  of  bis  EJate.] 


s 

Mo 


.  C.  cited    [|.  TjE  that  has  only  the  herbage  of  a  foreft  or  of  a  dofc,  ma* 
Aci'.^HiiL^'  ^^^^  trefpafs  quare  claufum  fregif,  as  well  as  if  he  had 

34  EKe.  in     the  Igud.      Dy.  1 2  JSl.  28 jf.  40.] 
cafe"  of 

Welden  y.  Brjdzwater. S.  P.  Ibid.  35$.  pi.  4S.   P^fcb.  36  EIIx.  per  tot.  Car«  to  ufeof  Hat  ti 

Taylor.  '  Co.  Lict.  4.  b.  S.  P.  Ar^.  %  Roll.  Rep.  356.  in  cafe  of  Zouch  y.  Moore. 

Mo. 302.  pi.       f  ^.  [&]  If  A,  feifed  jn  fee  of  a  clofe,  grants  the  pa^re  of  the 

ty  Feniicr'  <'^  ^^  ^'  f^^  V^^^^y  ^»  ^^^^  ^^  trcfpafs  quarc  clatduin  mffl 
and  c^jwdy  ifor  a  trcfp;^fs  done  to  him ;  for  the  clofc  itfdf  is  demifed  to  pa(- 
T.  incafcof  ^upc,  and  not  the  paflurc  to  be  ti^kcn  by  the  mouth  of  his  licafts, 

Wddcnv.      TV/I.?  r^        \      xi     w       ^  ^  /  .  -    .. 

Bridgwater.   Mich,  14  Car.  by  Barkley.] 


is.  P,  per  tot.  Cut.  Mo.  355.  pi.  480.  Ia  CJife  of  HocT.  TuU>r«— $•?•  bj  I>odoii4Ee  J • 
a  Bwlft.  85.  in  .cafe  of  WhitUer  y.  StocJunan.  '  '      ^     •  -f      • 

3.  Trefpafe  w:^  brought  by  the  lej^r  againjl  the  teffi^  for  Sfefit 
flitting  of  trees y  which  wcj»e  referved  upon  the  making  of  the  leafe  : 
anil  it  lay  well^  though  the  leifee  bad  a  leafe  i  there£E»e  quxrCt 

if 


if  by  the  ixfcnration  tbe  (bit  be  not  reficnred,  for  it  wss  qtUM 
iSaufum  fi^g|^  ^i^d  awarded  good  by  rdTervation  of  the  great 
wood*    Br.  Trefpafs,  pL  55.  cite9  46  £•  3.  22. 

4*  Owner  of  land  contta£b  with  others  for  the  f<nuing  it^  &c.  Cra^  E.  i4)» 
0/  halves;  the  owner,  only  can  have  claufunix fregit.  Lc.  315.  pl»>0'Tri»» 
^I.  439«  HilL  20  Eliz.  C.B.  Hare  v.  Okeley.  c!b/s.c 

accoidiiiflyy  by  the  aame  of  Hare  4e  «l^  r.  Ceky— — OoMib.  77.  pi.  9.  HIU.  30  Elis.  HenffOii^ 

5.  Trcfpafs  was  brought  by  grantee  of  the  profcuum  of  fuch  a 
nuaiy  viz.  the  ear-grafs.  The  jury  found  that  ear-grafs  is  fuch 
grafs  as  la  upon  the  land  after  tnowhig  till  Lady-^ay.  Such 
grantee  cancot  bring  trtfpafs  quare  claufum  fregit ;  but  he  may 
have  aftion  for  fpoiling  his  grafs.  3  Le,  213.  pi.  28jfc.  Mich. 
30  5c  31  £Iiz.  B.  R.  Hiicbcock  v.  Harvey. 

6.  He  that  has  the  crop  and  vefture  of  lands  as  ht  acfes^  to  his  ^^'  ^-  4s^' 
lot  every  3  or  4  years^  fliall  have  trefpafs  quare  claufum  fregit*  And^difs  ^' 
Mo.  302.  pi.  453.  HilL  34  £Iiz.  Welden  v.  Bridgewater.  aiiotmeBc 

having  btffin 
lb  made  dine  out  bf  Amd»  laey  be  good  by  pfefcripdon  j  end  by  the  allotment  Jt  is  tbe  proper  foil 
«ad  treehold  of  hun  to  whoa  it  is  eUotted>  and  to  may  well  jnaiatain  this  adioa. 

7.  &  the  king  who  has  the  profits  iy  outlawry.     Mo.  302.     C  44^  ] 

pL  453.    Hill.   34  Eliz.  in  cafe  of  WeLDFN  v.  BrIDGKWATEH,   So  if  a  nun 

cites  ij  H.  7.  a.  J4  H.  <$.  28.  tT?^ 

tJB&Miy  and  the  king  has  the  profits  of  the  land,-  aod  leta  the  fame  to  another^  he  ihall  have  trefpafs 
^uare  caufom  fregit )  per  Cleaeb  J.  which  ^h«te  granted**  3  Le.  ai  j.  pL  aSa.  Mich.  30 &  3X  BKs* 
3*  R*  in  caft  of  Hitchcock  v.  Har^» 

8.  Partition  was  made  between  coparceners^   that  the  one  fhall  $9  partltiaot 
have  the  manor  of  D.  for  one  year^  and  the  other  the  manor  of  S.  and  '**'  ^  *«». 
that  every  fecond  year  they  Jball  exchange^     Now  each  of  them  for  ^^^^^ 
their  time  have  a  feveral  freehold,  and  (hall  have  trefpafs  alone  day  toficB 
quare  claufum  fregit.    Cro.  E.  421.  pL  17.  in  cafe  of  Welden  aday,znd 
V.  Bridgewater,  cites  F.  N.  B.  62.  Ae«fidLe 

of  the  year.    Cro.  £).  4aa*  pU  ty.  cites  tempore  S.  z.  Partition,  tx« 

9.  He  that  has  a  profit  apprender  only^  and  not  tlie  landitfelf 
cannot  maintain  this  aftion^  as  5  H.  7.  lo.  he  that  hath  a  wtfr- 
ren  only  in  another's  foil,  or  15  H.  7.  or  14  H.  8.  of  a  com- 
moner only.  Arg.  Cro.  £.  421.  in  cafe  of  Welden  v.  Bridg« 
wxeer. 

10.  Tenant  by  copy  of  underwood  to  be  cut  antntalh  by  ^  or  ^  acres ^  Cro.E«  4x3* 
Jkiay  bring  (refpafiB  quare  claufum  fregit,  notwitnftanding  it  was  ^'  ^*  l^ich. 
objeded,  that  the  Xoil  was  not  granted,  and  which  the  Court  ad-  |jic.  g.  ^^ 
mitted.    Mo*  355*  pi.  480.  Pafch.  36  or  37  Eliz.  B.R.  i^n  s.  c— -' 
error  of  a  judgment  given  in  C.  B.  Hoc  v.  Taylor.  J  Rep.^3o. 

s.  c! — 1 

11.  Trefpafs  vi  &  armis,  quare  clat^am  vocat  P*  txc.  fregit^  4Mo<i.i85. 
emd  taking  Ms  fUb  in  his  free  fifrery  in  claufo  pntdiBo^  &c.  It  was  cu?tl«lliko 
objc&ed  that  the  a^xon  would  not  lie,  for  he  is  no  more  than  a  aabn 


was 


commoner,  and  has  only  a  lil^erty  of  iifbing  with  others,  and  tiot  brought  in 
the  entire  fiftiing  himfelf  5  for  he  has  neither  the  property  or  ^  fiflJ-'JI* 
y^ficffioA  of  th^  fiih  in  libera  pifcaria,  but  only  a  privile^  of  utera  pii-''^ 

K  k  4  t^kupg 


443  Cret^. 

faria  j  and  taWng  tVem  tlicre ;  and  therefore  cannort  itMiintain  trefpafs  v\  ec  ^ 
"ppwb"°die  ^^^^i  ^^  more  than  lie  who  has  common  of  pafture.  And  * 
book'  but  ^  Juft.  G.  Eyres  cited  the  cafe  of  Up- John  v.  Dawkins,  where 
ihe  aaion  the  like  a^ion  was  brought,  and  judgment  arrcfted  for  the  like 
uiH^u""  ^»^f^  >  f«^  P^^  ^^^^  Ch,  J.  and  Dolbcn,  the  plaintiff  had  iodg- 
bucifiei'st  ment  in  Pafch.  1693.  Eyre  J.  contra,  and  Gregory  abient. 
fault,  kji  Holt  Ch.  J.  grounded  his  opinion  upon  the  authority  or  the  writ 
verdfa'fand  '}^  *^  rcgiftcr,  fol.  95.  b.  and  F.N,  B,  88.  (G)^  but  Dolbcn  J. 
it  (hill  now  feemrd  to  differ  this  cafe  from  the  rcgifter,  becaufe  here  it  was 
be  intended  hid  to  be  libera  pifcaria  //;  claufo  (of  the  plaintiff)  which  amounts  to 
w«\h?  f^^ralis  pifcaria.  Carth,  285.  Mich-  5  W,  &  M.  B.R.  Sml* 
piaintifTi      ¥•  Kemp  &  *aL 

own  fiOi.  ' 

a  Salk.  637.  pi.  4.  S.  C.  and  Holt  Ch.  J.  held  at  reported  in  Canh.  Bnt  SaUceld  fayt,  boH 
that  Carthew  (who  moved  in  arreft  of  th«  judgment)  faid  that  there  were  fcTeral  wriu  in  the  x%t9oa 
«gainil  law.—- Skin.  34.2.  pi.  9.  S.  C.  fays  that  Holt  likewifc  diced  17  £.  4.  6.  where  fuch  writ  wis 
brought,  and  therefore  the  regifter,  and  F.  N.  B.  being  fo,  and  the  old  book  of  46  E.  )•  ii. 
agreeing  with  it»  they  did  not  regard  the  cafes  cited,  or  i  Inft.  but  gave  judgment  for  the  plaaiiff ; 
Oifi- 

parth.  186.  it|  the  margin,  cites  t  Inft*  ii».  a.  Cro.  Car.  553.  and  a  catfe  adjudged  between  Pcac 
and  TvcKER,  HilL  \  ii%  Jac*  2.  B.  R.  where  jodgment  was  anefted  opon  the  motion  of  Mr.  PdBcE* 
lira  for  this  very  caufe* 

C  443  ]    (I)     Trefpafs  with  Continuando.     Of  what  Tbitig  it 

may  be. 

Soofr»f«  [i.  tT  lies  of  grafs  trampled.  46  E.  3.  •  14,  20  H.  7.  3.  Corii, 
tV/ZpI.        .^  29  E.  3.  35.  2  R.  3.  15.  b.  Fitz.  Na-  9^.  (L.)J 

441.  cites  20  H.  7.  «•  per  Cur.  ■*  This  (hoold  be  (24). 

« 

firtaktrg  tf       Tj,  It  does  not  lie  of  a  gorce,  for  it  cannot  be  continued.  46  E- 

which  are  [3.  But  it  lics  of  zbotfe.  46 E.  3.34.  3  H.  6.  Trcfoafs>  ly. 
done  in  an  Fitzh.  Na.  pi.  (L)  Dubitatuf  ab  H.  7.  3.  contra  46  L3.  24. 
puSfliLi  19  H.  6, 23.  b.  admitted.] 

not  fay  tranfgreflionem  illam  continuand",  for  theie  cannot  be  continued.  Contrarf  of  ^^  fed^  ScCm 
Jn  the  one  cafe  the  juftification  refers  to  the  day  of  breaking  only,  and  in  the  other  it  refers  to  the 
continuance  of  the  trefpafi.  Per  Finchden  Juftice.  Br.  Trefpafs,  pU  374*  cites  46  Aff.  9.  >  ■  S."?. 
Br«  Nufance>  pi.  6.  cites  46  £.  3.  23.  . 

*  S*  P.  Br*  Tcefpafs,  pi.  441  •  <cites  »o  H«  7.  t«  See  pL  9* 

[4*  So  trefpafs  lies  of  a  clofe  broke  with  a  continuando.  Htdu 
Na.  91.  (L)  contra  2  R.  3.  15.  b.] 
5.  P.  Arg.  fj.  A  trefpafs  with  continuando  is  not  good,  quare  fucddit  V 
^"clfcof  ^'  ^'■'^^^'^  ^o  arboresi  &c.  for  it  cannot  be  continued  for  the  fame 
King  V. . . .  trees.  M.  9  Car.  B.  R.  between  Hoskins  and  Jennings,  per  Cori- 
cites  s.  a  am,  and  Littleton  recorder  of  London,  prayed  leave  to  difco«« 
^oH^fl't.  ^^^"^  ^^^^^  demurrer  joined,    f  ^o H.  7.  3.] 

pL  y..,^!  Br.  Trefpafs,  pL  441.  cites  20  H.  7. «.  S.  C.  ^*' 

S.  C.  cited  [5,  A  trefpafs  of  corn  in  the  blade  may  be  with  a  continuando 
ii7hTclfe'  divcrfis  diebus  to*  temporibus  by  2  ;?Mrj,  though  there  cannot  be  a 
of  Nappier  Continuance  of  fuel)  trefpafa  by  fuch  time  together*  P.  5  Ja.  B- 
v.CQrtjj.      Hing'j  cafe  J 

[7,  A  tref. 


44* 


f7.  A  trcfpafs  rf  goods  tarrud  tway,  that  5s  to  fay  ^  foot  tf  Bf." 
m)heat^  and  5  load  of  barUj  may  be  with  a  continuando  diverjis  \^^^l^\ 
Tdkhus  &  ^smhui  from  fuch  a  ()ay  to  fuch  a  day.   21  H.  6,  43*  a*  b»  it  wn  m. 
adjudged.]  ^^ 

-cannot  be  bid  eftteft  thattfn  with  a  continuando,  0a  toe  had  eftoheat  wlHi  i  tontimiando  fttam  fuA 
«  dajr  to  fach  a  day.  And  tberefbre  per  Powel  J.  no  evidence  ci^  be  iirtn^  but  of  the  talcing  at  «m 
dKf*    Vd»  Haym.  Rep.  %42t  in  caie  of  Foltfaeroy  T.  Aykner. 

[8.  A  trefpafs  quare  equum  cepit,  cannot  be  with  contiauando^  Br.TreMb 
20  Hk  7*  3,  for  this  cannot  be  continued.]  I>i'44«»ii«gi 

S«  C^-i— >S.  P.  Axg,  Rayni*  ^^%•  in  cafe  «f  the  Kin^  v.  • ..,  .^ 

9«  A  man  may  have  an  a£lion  of  trefpafs  for  hreaktng  rf  hu  T«fpaft/fl* 
hwfi  9r  cltfcy  and  allege  *  continuance  of  the  trefpdfsj  and  of  the  ^^J^^ 
l>reaking  th^eof,  from  fuch  a  day  unto  fuch  a  d^y»  as  wcU  as  hie  tJ^^tUr§ 
may  for  treading  of  bis  grafs,  or  cutting  of  his  com»  &c-  K'N,  B.  ^^f^^  (^ 

^^•(^)-  .      nfterver^a 

for  the  pfaintiflT,  it  waa  moved  that  the  plaintiff  had  4edared  with  •  ^ontin^aBdo  lor  ^eakine  Vs 
hqnfe»  which  he  could  not  do  \  for  the  entering  is  ooe  ad  done  and  ended  at  the  going. out  again  :«a1 
thccefore  if  he  re-entered  it  is  a  new  trefp^fi,  and  the  continuando  is  only  allied  f>r  the  JggrtTarioA 
«f  damages^  and  ciced  1  R.  3.  15.   10  £.  3*  id.  16  £.  3.  24.    That  a  continuando  cannot  be  for 

^hr^khtg  th*  bwj€\  but  Doderidge  and  Houghton  T.  the  rei  being  iilent»  thought  it  4pight  be  alStfgal 
with  a  continuando;  for  although  it  might  be  that  if  be  went  Ibcth  and  re  eo teredo  it  ibould  ben 
new  ttcfpafs,  but  if  upon  his  firft  entry  he  continued  divers  days,  it  might  be  alleged  with  a  *  cca. 
Cinuandoy  aiid  cited  F.  N.  B.  91.  (L),  Brownl.  223,  zft^.  Tiin*  10  Jad.  4a  caie  o£  Sutdi^  #. 
Conftable. 

Wbert  the  trefj^fi  may  he  laid  with  a  contini|3ndo,  detendt  ^ucb  npui  tht  c^Jideratitm  of  good  fenjk^ 

'therefore  where  trefpafs  is  brought  for  hreakittg  cf  a  bouje  or  a  btdge^  this  m^  be  well  laid  with  a  coil- 
tinuando;  fot  the  pulling  away  of  every  bricic  is  a  breach,  wluch  tnay  be  done  one. at  one  day  «n^ 
another  ^t  another  day,  fo  one  ftick  may  be  pulled  out  of  a. hedae  one  day  and  another  another;  bit 
^fpais  canoot  be  laid  with  continuando  for  the  ptyfiematm  «f  a  houfe ;  for  when  the  honle  is  onee 
thrown  down,  it  eannot  be  thrown  down  again*  The  fame  law  of  the  throwing  dawn  cfa  btdge^  per 
Treby  and  Neyil.  But  Powei  J*  was  of  opinion  that  a  man  may  bring  trefpafs  for  throwing  down  of 
a  houfe  with  a  continuando,  becaufe  one  part  may  be  thrown  down  at  one  day  and  another  at  anochov 
T1|B  fame  la^.of  a  f  ^ajge.  Reibl?ed  per  Cor.  Ld«  Rajm.  Rcy.  2i^o.  Tna.  9  Will.  3.  iq  c^^ 
Fontleroy  v,  Aylmer*  *  f  ^  -  -  f 

10.  In  trefpafs  of  battery  at  D.  in  ihi  county  ofEJix,  the  defend-  Br.  VJffw, 
ant  pleaded  that  the  plaintiff  made  an  affautt  upon  him  at  B.  in  the  ^]^'^^^ 
£Ouniy  of  Kent ^  and  the  defendant  fledy  and  the  plaintiff  purfmd  him  Br.  De  fan 
continually  unto  Z).  aforefaid,  at  which  place  the  defenaant  did  drfend  *•«  De- 
himfelf,  and  fo  the  hurt  which  the  plaintiff  had  was  of  his  own  at  ^"j.^l;^ 
faulty  and  demanded  judgment  if  a£lion.      The  fame  is  a  good 

plea  without  traverfing  of  the  county ;  for  a  battery  may  be  con- 
tinued from  one  county  to  another,  Arg.  i  Le.  39.  pi.  49.  Mich. 
28  8t  apEli^.  in  the  Exchequer.  In  cafe  of  the  queen  v,  Ld. 
Vaux,  &c.  cites  34  H.  6.  15,  i6, 

11.  Trefpafs  quare  claufum  fregit pe&hus ambulando  and  breaking  Freem.Rfjs. 
dpvjn  his  feiices  continuando  tran(^re(Bon.  prsed.  from  fuch  a  day  j^;^''**^^*' 
to  fuch  a  day,  ad  damnum,  &c.  and  after  v^rdiA  upon  non  culp.  Reie.  MkH. 
it  wae  moved  in  arreft  of  judgment,  becaufe  there  can  be  no  con-  '673.  feenw 
tinuando  in  breaking  of  fences.  Et  adjornatiin  R^iyn*  228.  Mich..  ^^^'^^* 
25  Gar.  2.  B.  R.  King  v.  •  •  •  ^ .  was  fa:d 

there  as  to 
this  point;  but  Jbid.  356.  pi.  448.  Rose  ▼.  RiNa  fay9  it  w£«  admitted  that  a  general  cl^ufum  fic« 
fit  or  domum  fregr,  lic»  not-  i/i  continuance^  for  they  are  not  continued  adi.    i'er  Cor  \  pedibM 

ambtt* 
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8ti  h  CQOtifmaace,  and  h  doei  eadqg  Us  gnfi  j  aii4  fo  m  tUt  ca/e  tlwT  RftNl 
that  braJuos  fences  nuj  well  be  til  edntiHiiaiKe^  for  a  Ihtet  laaj  be  a  miW  toog,     Jtid*  m 


§m  WM  t^  ire  once  proftrvted  it  cannot  be  contiooed  3  Otberwife  If  it  had  wot  hten  J^  %  fvthet. 
Treby  Ch.  J.  thought  it  was  well  caoogh  $  for  if  it  were  a  total  proftrafkm  it  oooid  not  be  coodmidl, 
«id  then  daoMgat  wck  fivctt  for  the  reft  of  the  tni^si  but  if  bot  a  fartial  prattratkn,  tin  jc 
lies  in  continuance,  and  well  anoogh.  But  Powel  J.  Cud,  it  muft  be  intended*  that  10  pcreba  wem 
aaually  proArated,  which  cannot  be  continued  3  and  if  it  be  repugnant^  the  Terdi^  cannot  bdp  it  2 
therefore  in  old  books  they  did  always  arreft  the  judgment  where  laid  ib :  if  the  ^erdid  helpi  it,  it  h£a 
it  at  co0iBX>n  Uw  u  much  as  now.  Treby  faid,  it  is  a  bis  petituni»  and  it  would  be  ill  upon  dc«tir« 
nri  bat  he  thonghtAeOslbrdaa  helped  it.  Powel  ibid«  tbit  tndeM  the  Oiford  ad  has  baoi  l^dv 
eonftrued  • . .  •  £t  adjomator.  Comb.  426.  Trin.  9  W.  3.  in  B.  R.  Anon. 

6  Mod,  39,  40.  Mich,  a  Annse,  B.  R.  it  was  Ciid,  per  tot.  Cur.  to  hare  been  adjudged,  that  tfcT. 
^fs  for  proftradiig  a  boich  [which  fbams  lailprinMd  far  ftnce]  with  a  cootinttaadoy  had  been  kU 
good  [which  feems  90  mean  this  tcry  cafe].  See  pi.  9.  the  laft  note. 

0  Mod.  3<,  1 1.  Trefpafs  for  i^irlftg  iU  eiofi,  and  bkntiff  fuch  a  <Lff  etmk 
aIm  B.R  ^^^^  tranfgrijmem  fuodi  tbi  htnting  ^'oerfis  diebm  ff  wcikufrm 
S.  C. U  '  tie  day  fiAe  trtj^fs alliged  tUlfiich  ndaj  /  HokCh.  J.  held  that  rf 
imne  of  aBs  which  terminate  in  themfelvesj  and  oeing  once  done,  cannot  \st 
J^A^Ii  T.  ^^^  ^8*^>  ^  Ming  a  horiotfive  ht&esy  or  tutting  and^arrmngOwaf 
adjudged /or  20  treex^  it  ought  to  be  alleged  that  diverfi$  diebus  &  vicibus  1)e- 
ifae  plaintiff,  (ween  fuch  a  clay  and  fiich  a  day  he  killed  5  hares,  &c.  and  when 
^^jitf.  ^  trefpafs  U  laid  with  a  cbntimiance  that  cannot  be  continued,  ea^ 
974.  s.  C*  ception  (bpuld  be  made  at  the  trijtl,  becaufe  the  plaintifF  ought  to 
IS^Ud^^  recover  bat  fojr  one  trefpafs.  And  the  Court  held  that  hunting 
Powefbdd  anight  be  continued,  as  well  as  fpoiling  and  confuming  or  cutting 
ashere»but  his  grafs.  And  judgment  for  the  plaintiff;  2  Sallu  638.  pL  }• 
Uis  not  ex.  Hah  I  Ann*,  B.  R.  Monkton  v.  Pafljey. 

ppefsly  men-  f 

tinned  there,  that  jiidgiaent  was  giT«9« 

[  445  ]     (I»  2)     Trc(][>ars  tvith  a  ContiAuando*     Pleadhgu 

I.  npRESPASS  of  a  clofe  broken,  and  goods  carried  away 
^  ctatra  ))aeem  Richard  late  king  of  England^  &  oootia  pa^ 
ttm  noftrami  and  counted  ofpatcel  ^  thi  trejpafs  in  the  time  of  fang 
Richard f  and  parcel  in  the  tipuof  IL  4.  fo  chat  the  writ  fuppo&d 
in  a  manner  joint  trefpafles  iti  the  time  of  both  kings,  and  the  count 
fuppofedfeveral  tre^Jes  ;  ^nd  yet  bf^caufe  trefpafs  may  be  contx^ 
nued^  &  reddendo  ftngvtafingnlis^  |he  wri(  is  good,  and  therefoso 
was  awarded  good»     Br.  Trefpafs,  pK  pit  cites  1 1  H.4.  15. 

a.  In  ttcfpo^s,  the  plaintiff  counts  that  the  treipafs  was  cemaut^ 
ted  fuch  a  day^  (5*r.  £verf$s  diebus  &  vidhuSf  without  fliewing  the 
4ays  of  the  continuance  of  it,  yet  this  count  is  good*  The  con^ 
nuance  of  the  trefpafs  ir  to  he  proved  in  evidence  lor  the  increale  of 
damages.  Jenk.  124*  in  cafe  52* 
$M*  3x9*  pi*  3.  Trefpafs,  &c.  for  taking  10  hads  of  wheats  10  loads  tfharkji 
9*  HiU.  iS   ^^j  jQ  ,i^g^ji^  ^  ^g  i(^  April,  continuando  the  laid  trefpafs  from 

^.  R.  ".*ci  ift  April  to  the  ift  June*  After  a  judgment  for  the  plaintiff,  it 
and  obfenres  -was  afligncd  for  error,  that  the  trefpafs  being  laid  ift  Aprils  and  fo 
^'^'^ot Ta"*  ^^^  ^^^  '^^y^  ^^  continuando  muft  be  ill ;  for  what  was  done  ift 
my^av^sla^  April  gapnot  \z  done  at  another  day.  But  judgment  wa$  aQnxied; 


fbr  thoagh  for  dw  doing  a  fingie  aO,  as  killing  a  Iwrfc,  &c.  a  n««*fr«f 
continuando  is  ill,  yet  where  divers 'things  r/un  be  done  atfeyeral  ^^/'^ 
tintesy  as  in  die  principal  cafe,  though  the  treipafs  be  firft  laid  to  tberef««  u 
be  Aont  the  firft  day,  the  continuando  jball  make  a  dijlrihution  ^  n*y  ^  "^ 
them,  (^ia.)  that  part  was  done  tMi  one  day  and  part  on  another,  J^**^' 
within  the  tin^e  i{)e<;lared.    Iicv^  no*  Fafch.  19  Car.  %,  B.  R«  But-» 
lar  ▼»  Hedges* 

4.  In  trefpafs  ty  men  andheafts  (with  a  continuando)  and  found  iK^^^oy, 
for  the  plaintiflF,  and  damages  pro  tranfgreffionc  prsedifta.     It  was  ^*^^^^ 
moved  in  arreft  of  judgment,  that  this  cannot  be  \  for  trefpafs  by  (^,  to  be^ 
men  cannot  be  with  a  continuando.     And  Twifden  J.  doubted^  s.  c.  thit 
but  the  other  juftices  thought  that  judgments  (houid  be  for  the  ^^H^f^fl^ 
plaintiff,  and  that  the  damages  (hall  be  intended  for  this  part  of  ^ftofca^- 
the  trefpafs,  which  may  be  with  a  continuando*    Sid.  379.  pi.  8.  ^'^t  ««''- 
Mich,  to  Car.  2.  B.  R.  Pave  v.  Brown.  SfuSft, 

^  pr^diSo  frimo  Septmhns  to  a' year  ofter.  It  Was  moved  In  arreft  of  judgment  tfter  t  general  ver<li€l, 
but  this  being  but  a  miilake  in  the  aggravation  of  damages,  and  the  main  trefpafa  tried,  the  Conrt  <;on« 
ceived  it  was  well  enough,  and  that  Che  continuando  is  ?oid,  and  the  damages  fhali  be  Intended  for  thfe 
principal  entry,  the  other  being  repugnant  and  impoJfAU,    Judgment  for  the  plaintiif. 

5.  In  trefpafs  ioxfijhlng  in  Us  feveral Jijhery^  and  taking  20  Bu/b"  »  Jo*  «^* 
fls  ofo^ersy  &c.  continuando  pifcationem  prsed.  from  fuch  a  day  R»^Kai-»«. 
to  the  time  of  the  a£lion  brought,  the  plaintiff  had  a  verdiA.     It  s.  c.  (ays 
was  moved  in  arreft  of  judgment,  that  the  fi(hing  in  the  continu<*  that  judi- 
ando  was  altogether  incertain,  not  e^cpreffing  tbeqtdantiiy  or  quality  ^^nbJ* 
of  the  fifli.     And  of  this  opinion  were  Wylde  and  Jones  J.  upon  Twifden, 
the  authority  of  PLAtrfeR's  cafe.  But  Hale  Ch.  J.  feemed  t6  think  ^''*^;*jl^ 
it  weH  enough,  and  faid  that  that  cafe  had  not  been  well  approved  fen"iente 
of  late  years,  as  to  the  neceffity  of  exprefling  the  kinds  of  fi{b,  Scraggt,) 
uriitch  has  been  iince  held  needlefs.  And  the  other  juftices  thought  ^^^t  ^ 
the  fame  reafonable,  but  thought  themfelves  tied  up  by  the  autho*  \-^\Ji^ 
Titles,  and  that  Playter's  cafe  had  remained  unfhaken.     But  adjor-  biilaa.— <^ 
jiatur.    Vent.  329.  Trin.  30  Car.  2.  B..  R.  Hovel  v.  Reynolds.     .  *jSJiow.i96. 

MowcHt.  RejTMlds,  iayc,  that  upon  modoa  \h  arreft  of  judgment,  it  was  held  well  *  enddgh,  and  that 
there  might  be  %  coatinfiaoce  thereof.  "t  Ld.  Raym.  Rep.  976.  in  the  cafe  of  Momxton  ▼•  " 

pASHLfY,  HoltCh.  J.  faid  that  trefpafs  was  brought  for  taking  oyfters  continuando,  which  cannot  bc^ 
and  jndgment  was  arrefted,  and  that  it  had  been  fo  adjudged. 

6.  Trefpafs  for  breaking  hischfe^  and  Jailing  his  grafsj  and  tramps 
Bng  and  eating  9ther  grafs  (of  the  plaintiff's)  with  horfesj  iifc.  and 
alfo  with  his  waggons f  iifc*  Jubverting  and  J^h'ng  other  grafs ^  and 
the  foil  of  the /aid  clofe^  and  therein  did  dig  and  carry  aooo  load  of  to* 
bacco  pipe  cldyy  to  the  value  of,  &c.  continuing  the  faid  trefpafs  divert 
lis  diebus  bf  vicibus.  And  as  to  the  trampling  and  eating  the  grafs 
with  their  cattle,  and  as  tothefubverting  and  fpoilingof  other  graft 
with  waggons,  &c«  aitd  as  to  the  digging  in  the  faid  clofe  from 
fl^ch  ^  day  to  fbch  a  day,  the  defendants  demurred,  becaufe  the 
feyeral  continuances  of  thofe  trefpaffes  were  feveral  trefpafles  by 
themfelves,  and  ought  not  to  be  declared  upon  with  a  continuan- 
do ;  but  Gloria  contra.  And  it  feems  that  thefe  words,  diverfis 
diebus  &  vicibus  made  the  a£):ion  good.    But  adjomatur.    Raym. 

306.  Trin.  3  a  Car.  z,  B.  R«    Nippier  &  al'  Y»  Curtis* 
'  '  '  7.  Tref. 
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ft  Jo.  194.  7.  Trefpafs  for  bnaiing  bis  cbfe^  fp^^f^g  th  grap^  and  takwg  up 
c*^^^  B^R  *  carrying  away  200  pq/is  fixed  in  the  ground^  continiundo  tranf« 
S.^!*by*the  gfeffion.  prxd.  to  fuch  a  day;  there  was  a  Terdi£l  for  the  plain« 
Mine  of  tifF|  and  intire  damages  and  judgment  for  the  plaintiff.  Error 
LnoHTON  ^^g  brought,  and  faid  that  there  could  be  no  continuando  as  to 
ijiys,  that  *  ^^  pofts }  but  Curia  contra ;  for  when  the  continuando  is  de  tranf- 
after  Tcrdia  greffion'  prxd'  generally,  and  the  trcfpafles  confifl  of  divers  part% 
*^^*2*j"J^  tome  whereof  may  be  with  a  continuando,  but' others  not,  the 
applied  to  the  continuando  f  refers  only  to  fuch  of  which  continuando  may  be, 
ipoUing  the  and  not  to  the  others ;  but  had  it  been  of  tlie  pods  particularly, 
Sw^hTtL'**  *^  *^^  ^^^  otherwifc.  And  judgment  was  affirmed  by  all  the 
applicable,     Court.    3  Lev^  93, 94.  Mich.  34  Car.  a.  Gillam  v.  Clayton« 

and  not  to 

the  pofts,  which  would  be  repugnant  ;  and  judgment  nifi»  Src.— Skio.  42.  pi.  ix.  Clayton  ▼•  Gil* 
i.AM»  S.  C.  accordingl]r  9  but  if  it  wtfre  on  demurrer  it  would  be  otherwife.-— z  Show.  X96.  pi.  X9S. 
$.  C.  accordingly.— —-Vent.  363.  S.C.  accordingly.  And  cites  the  cafe  of  Letch  roan  v.  £lxxqt» 
which  was  trefpafi  for  entering,  and  feeding,  and  laying  loggs,  &c.  continuando  tranfgreffi  >nem  pne- 

^\€t,  and  yet  good  for  the  reaf^ns  aforementioned  > S.C.  cited  accordingly  2  Ja  194.  in  the  (aid  cafe 

Ckf  Lcighton  v.  Gillow.  Sid.  224.  pi.  z6.  Mich*   16  Car.  2.  and  249.  pi.  17.  Pafch.  17  Car.  2« 

Lichford  v.  Elliot,  is  only  of  laying  loggs  continuando  tranfgreflf.  prsedid.  without  any  thing  of  estn- 
ing  and  feeding,  and  that  judgment  was  ftayed,  and  that  Reeling  Ch.  J.  intended  the  continvaado 
ihoold  be  applied  to  the  laying  (he  logs  upon  the  land,  and  not  to  the  cafttng  then)  on  it*  But  theotbai 
c  contra,  hecaufa  it  is  conrinuando  trapfgrefl*.  quod  eje^ionem  ;  but  upon  reading  the  record,  ic  w«be- 
caufe  the  logs  (jecerunt)  which  as  to  this  porpofe  is  an  infenGble  word,  and  fo  00  eje£bnent  mentiooei 
before,  and  there  i«  fqrplufage,  and  ihall  be  taken  to  be  tranfgreflf.  pratdid.  generally  )  and  theneforCy 
though  it  was  twice  moved,  judgment  was  given  for  the  plainti/F.  — -^.•Raym.  396.  Arg.  in  the  caA 
of  NAppxca  V.  Cva.Tit,  cites  S.  C.  and  lays  if  the  worda  diverfis  diebw  ^  Ticibiu  ha4  beaa  io^  i(- 
Jud  been  good. 

't'  2  Salkt  639.  S.  P.  in  cafe  of  Brook  ▼.  Biihop. 

8.  Trefpafs  quare  claufum  f regit,  znApuUeddovma  wall  2  Aprils 

7,W,  i^  M.  with  a  cmtinuando  to  the  2oth  Fehruary  1  W.  is^  Jf. 

the  Ch.  J.  and  Eyres  held,  that  the  continuando  is  void,  becaufe 

it  is  impoffible,  and  the  damages  (hall  be  intended  for  the  trrfpab 

only*    Comb.  193.  Pafch.  4  W.  &  M.  B.  R.  Horner  t.  Bridges. 

f  As  to  the         9.  Trefpafs  for  breaking  hit  houfe,  and  taking  viginti  modios  triciii 

ao  buftelt     (af^Uce^  4  loads  of  wheat)  continuando  tatam  trat^^rfffumem^  ftwm 

making  4     ^7  ^^^*«  to  2*)  Novemb.    Judgment  was  given  in  C.B.  by  nil 

loads,! have  dicit,  and  On  error  in  B. R.  the  errors  affigned  were,  that  mo* 

f*"  *?**h     ^^^*  fignifies  a  bufhel,  and  that  it  is  not  poflible  to  make  4  load^ 

b«ib^(L>w  ^^  ^^  buQiels ;  befides,  the  continuando  cannot  be  for  a  month  1 

ofthatcoun-  for  a  man  mud  have  fome  time  to  reft.   It  was  anfwered  that  the 

try  where      andicc  was  furpluface,  and  the  continuando  (hews  the  tatdnt;  not 

thisadbonis        ^11,  tr^«  l  i^»/i  i_  •? 

laid,  via.  to  be  all  at  the  fame  time,  but  was  only  to  *  Ihew  how  it  was 
Hertford,  douc ;  and  that  where  a  continuando  is  not  well  laid,  and  intire 
gire,  that  damages  given,  it  (hall  be  intended  for  that  only  which  might 
wheat,  con-  ^^vc  a  Continuance.  And  fo  was  the  opinion  of  the  Court ;  for 
taining  5  the  taking  the  corn  is  laid  to  be  on  fuch  a  day,  continuando  tranf- 
we«t"ha''  R'^^^^oncm  pradidl.  from  that  day  to'fuch  a  day,  which  is  infen^ 
country  cai-  fiblc.  If  it  had  been  continuando  tranfgrejfionentpredi^  generally, 
led  by  the  it  had  been  well  enough ;  but  it  is  iotam  tranfgrejjionem,  which 
jMdjT  andfo  ^^^"^^  ^  ^^^  breaking  the  houfe.  The. judgment  was  a£rnicd« 
4  faciei,        s  Mod.  178.  Hill.  7  W.  3.  Wiifon  v.  Howard. 

oontaining 

20  bufhels,  were  there  caQci  4  load*  of  wheat  (d'lfUngui/hing  it  fron)  4  load|  WlCbo^t  an  (i}lt 


16*.  TVcfpafe  for  breaking  and  interin^  his  ctoft  on  the  2d  of  Aprils  7  Wo<l»  J5** 
'^ttd  treading  down  bis  grafsy  and  taking  and  carrying  away  10  pop^  ^*  ^^^^J 
/arr,  and  10  load  of  underwood,  thefaid  trefpajfes  till  27  April  diverfis  right  way  ta 
JieiusisT.viciius  cmtinuanda.  It  was  refolved  that  the  continuance  trefpafs /or 
as  to  the  poplars  and  underwoods  was  ImpofBble,  and  Cotild  not  '^^f*^' 
be ;  and  that  where  there  is  a.  continuando  of  fuch  and  fuch  wo&id  i>e, 
dungs  in  particular,  and  they  lie  not  in  continuance,  it  is  naught,  thatcnficb 
.even  after  a  Tcrdia.     2  Salk.  639.  pL  8.  Hill,    i  Ann,  B.R.  t^'X"^' 
Brook  V.  Bifliop.  diehut&vU 

eibuif  be* 
tweatjucb  a  day  anijutb  a  dty^^tbt  defendant  did/o  atidfo  i  ind  cites  zo  H.  6.  but  In  this  cafe  the  coa« 
tinuando  is  iropoffible  ;  and  therefore  no  damages  could  be  given  for  it  ^  and  the  only  mifchlef  po/fiUc 
would  be  that  of  giving  other  idt  of  trefpafs  in  evidence  by  pretence  of  it }  but  that  ought  not  to  be  fuf- 
fered,  and  therefore  not  to  be  intended,  Comb  427.  in  an  anonymous  cafe  1697.  in  C.  B.  adds 

a  note,  that  Powell  J.  faid  the  true  way  of  pleading  is  as  above  }  for  otberwife  if  it  be  laid  on  a  certain 
day  with  a  continuando,  they  C2n  give  in  evidence  but  one  day,  (though  they  may  chufe  their  day  ,)  for 
Cha  which  is  done  on  one  day  cannuc  be  continued.  i\nd  that  Trcby  Ch.  J.  agieed  t^at  they  mudeicher 
4t(0p  sr  wtaJte  fpoerai nuats/or  the  fevtral  di^t.  z  Ld .  Raym.  Rep.  823.  S.  C.  aetordingly. 


Fol.  550. 


(K)     Tx;cfpafs  with  Continuando.     ^/  what  Timi 

it  lies. 

I,  |F  a  man  be  dijfeifed^  he  (hall  not  have  trefpafs  with  a  con-  f.n.b.  91. 
-■'  tinuandoy  after  the  di&ifin.  before  that  he  has  re-entered ^  be*  (^)  *°  ^*^ 


new  notes 


caufe  the  franktenement  is  in  the  diiTeifor  at  all  times  after  th6  there  (c), 
dificiiin.     19  H.  6.  27.  b.  70,  71.  b.J  cites  s.c— 

Fitzh.   tit. 
Trefpaft,  pi.  37.  fays  nota  by  all  the  juiHces,  that  a  man  fliall  have  trefpafs  of  a  trefpafs  done  by  the 
^iXeiibr  without  entry  ;  but  of  trefpafs  done  after  the  difTei/in,  he  fiiall  not  have,  trefpafs  unlefs  he 
re-enters ;  for  the  iiTueft  of  the  land  ought  to  be  his  who  has  the  franktenemcnty  and  that  he  ihaU 
puDJib  the  trefpafs,  &c« 

1^2  But  after  his  re-entry  he  fliall  have  trefpafs  with  con- 
tinuandoi  from  the  dijfeijin  till  bis  re-entry.  9  H.  6.  27.  b. 
Admitted.] 

£3.  But  if  the  eftate  of  a  man  be  determined  by  limitation,  or  aB 
of  God^  ofier  the  diffeijin  or  oujier,  fo  that  the  dijfeifee  cannot  re-*    -  •• ' 

tttster  5  there,  for  neceffity,  he  fliall  have  trefpafs  with  continuando 
for  all  the  time  after  the  difleifin,  without  any  re-entry 
X9  H.  6.  28.  a.  b.] 

[4.  As  if  tenant  pur  outer  vie  be  difTeifedi  and  after  cefy  que  vie 
diesy  he  may  after  have  trefpafs  with  continuando  for  all  th^ 
time  after  the  difleifm,  without  re-entry,  becaufe  his  entry  h 
taken  away  by  the  ail  of  God.     19  H.  6.  28.  b.] 

[j,  &  if  lejfee  for  years  be  oufedy  f andj   after  the  term  expires,    [  448  ] 
he  may  have  trefpafs  with  continuando  for  all  after  the  ouftef  s.  p.  And  if 
without  re-entry,  becaufe  he  cannot  re-enter.     19  H.  6.  28.  b.j    °"^^ft"* 

ind  I  alien  the  land,  yet  t  ihall  have  a£lion.      Fitah.  tit.  Trefpafs,  pi.  37.  cites  19  H.  6.  27.     Per 
Afeough,  and  Yclrerton)  and  Fulchorp  agteed. 

[6.  But  if  the  entry  of  the  dijfeifee  be  taken  away  by  his  own.  Jf «»« ^« 
bB,  there  ht  fliall  not  have  trefpafs  with  continuando  for  tkc  Jh«  the 
trefpafs  by  the  diiTeiiini  becaufe  it  was  his  own  folly  to  toll  his  diiTeifor  is 

CntrV'l  dilTeifbd,  and' 

*^  •  •  -'  the  firft  di<» 

£7.  At 


44$  <!tnQi*^ 

fe'ifte  re-  [7.  Af  if  t  man  be  difleifed,  aad  stftenratctft  rAtf^  i9fieMf> 

fcftdiSifo?  ^^»  ^^  ^^'  not  have  trcfpafs  with  continuando  after  Ae  dU; 
jet  die  firft'  feifin  till  the  releafe,  becaufe  it  was  his  fbllj  to* toll  hit  cntrj  hj 
ai^ifeemv  thi&  releafe  ^  and  this  releafe  (hall  not  enure  as  an  entry  and 
Cffdfof,  fcofiincnt  in  thU  cafe.    Contra  •  9  H.  6.  a8.  b.] 

by  writ  of  ^ft^%  lor  aU  the  trefmfta  beaufe  this  releafr  cauatercatls  $m  cslrjr,  Jk.  Piesk.  tie*  TrtCm 
j^  pi-  37*  cites  19  H.  6.  X7.  per  Afcougb  auad  Ydvcrcoa^  to  which  Fvltbofp  agtcc^t  b«t  NwtBB^ 
pied  it ;  but  Afcough  held  the  law  at  abore. 

*  This  iceiBS  uiil^rliitsdy  and  that  it  ibooU  be  ( 19)» 

8.  P.  brought  trcfpafs  againft  W.  and  R.  for  trmkin^  Ur 
ir/^>  and  eahttg  his  grafe^  1 5  Eliz.  confinuatido  the  faid  treipab  di« 
verfis  diebus  &  vicibus,  untill  the  writ  purcbafed^  which  was 
28  Eliz.  Upon  evidence  it  appeared^  that  W.  and  R.  Imd  ak 
Upedy  and  occupied  for  half  a  yar  ;  and  afterwards  P,  entered  up9ii 
them,  and  oca^iedjor  a  time  ;  and  after  R,  entered^  and  after  diat 
f*  entered^  and  aUer  jR.  re^niered^  and  occupied  it  tiil  tb0  day  of  the 
writ  purchafed.  The  queftion  was,  if  this  entry  by  P.  be  not 
fitch  an  interruption  of  the  treibafs,  that  he  fhall  be  forced  for 
Crcry  tiefpafs^  to  havq  feveral  actions>  or  that  one  adlion  widi 
a  continuando  will  ferve  for  alL  And  the  Court  held  clearly, 
that  011^  ofHon  of  trcfpafs  with  a  continuando  will  ferve  for  all;  and 
it  may  weU  be  brought  with  a  continuando.  Cro«  £.  182.  pL  ^ 
Fafch.  3a  Eliz.  B.  R.  Sir  Francia  WiUaugliby,  add  Ralph  Sacbe< 
Tcral^  V.  Fatriak  Sachcvcral>  &c« 

(L)  Trcfpafs.  Trcfpafs  in  Forcfty  Park^  Warren^  8^ 

[i*  'T*'R£SPASS  lies  at  common  law  for  breaking  his  park)  and 
*-    pitting  his  trees*,     46  £.  3«  la.  U} 
[a.  Bui  trcfpafs  fot  breaking  his  park,  ahd  takmg  his  favagesf 
did  not  lie  at  common  law.    46  £•  3.  12.  b.  Admitted.] 
4  $cKl>ark»       [o*  Bi^  in  fuch  cafe  writ  is  given  ly  tbejlatute.     46  £4  3^  I2i 
mL'SL^  b.     It  fecmsit  is  the  ftatHte.  \Weftm.  i.  cap.  20-] 

[4.  If  A.  has  a  free  warren  in  the  foil  of  B*  A«  fliaU  not  hate 
a£tion  of  treipafs  vi  &  armis  againft  B*  quare  in  libera  wancnni 
fua  latibula  ejufdem  warrennae  proftravit  &  obftruxit  per  quod 
cuniculi  de  eadem  warrenna  interierunt ;  but  A^  is  pttt  to  his 
aSion  upon  the  cafe  againfi  the  owner  of  the  foil  for  his  tort.  Mick 
Q  Car.  B.  between  &r  William  Momson  Knight^  Vifcoune 
Monfon  of  Caftleman  in  Ireland,  and  others  plaintiffs,  and  John 
Staples  and  others  defendants,  adjttdged  per  Curiam*  latxatur* 
Mich.  8  Car.  Rot.  1727.  MotLE.] 
£  44^  }  c*  Ttefpafe  quare  -quandam  damam  fuam  inteffecitm  It  was 
objeGked,  that  the  writ  ought  to  be  quare  quatidam  daman  fum 
dmeflicam  interfeciti  lot  of  faivage  beafts  he  ftall  not  hate 
recovery,  vnlefs  he  fuppofes  that  he  td6k  them  in  bis  clofe  or 
park,  or  warren  or  chaie.  And  afterwards  the  writ  was  abate^i 
tec.  Fitch,  tit.  Brief,  pi.  564.  cites  Trin.  43  E.  3.  4. 

6.  Ttefpafe  quare  vsarrennam  intravit  apud  W*  (^  cunicuhs 
i^  tf  a^tavit^    It  was  objedled,  that  the  writ  ibp^  be  tt 


mwdittciiiiicldoactpltfltafpertsvit;  as  in  tfefpsfs  of  goodi  cat* 
tied  fiway»  he  fliall  Uj  et  ibidem  bona  fua  cepit ;  but  the  vrtit 
vas  awaxded  good*  FitzL  tit.  Brief,  pL  563.  cites  Pafch* 
43  E.  3.  13. 

7*  Trefpafs  againfi  %  for  hunting- in  btspark^  andkilRftg  2  ieert 
both  pkaaei  mi  guilty  i  and  the  one  tMi/  found  gmhy,  and  the 
odier  acfUittidm  And  the  plmnttff  frayed  damages  according  t$  the 
JLuutCi  and  the  bed  opinion  was,  that  he  (hall  not  have  itf 
becaufe  he  did  not  bring  his  a£tion  upon  the  ftatute.  Br*  A^iioii 
fur  le  Statute,  pi.  6.  cites  9  H.  6.  %. 

8«  In  tr<^fpai&  for  entering  into  a  park,  warren,  Sec.  it  is  na 
pka  U  foy  it  is  n&  fart  or  warren ;  but  he  muft  plead  noii 
cur,  and  give  the  matter  in  evidence.  F.  N.  B,  86.  (L)  in  the 
new  notes  there  (f)  cites  10  H*  6.  id.  19  H.  8.  9*  And  fays, 
that  therefore  it  is  held  clearly,  that  if  one  has  a  vfarren,  if  be  in* 
dofe  or  imparl  wtiout  the  king's  licence,  and  another  hunts  there, 
and  he  brings  trejfajs  de  parco  fraBoy  the  other  may  plead  mn  cuT^ 
and  give  tUs  »atieir  in  etidence  \  for  none  may  liave  a  park 
without  the  king's  grant,  or  by  prefcription.  Note  al(d,  the 
plaimiff'  in  this  writ  does  not  niake  any  title  to  the  park  vx  his 
qpunt ;  and  therefove  it  is  no  plea,  that  he  had  no  park  by  pre- 
fcriptioa  (MT  by  licence  ;  for  how  can  judgment  be  given  en  a 
4l]e  where  none  is  aUeged,  and  cites  18  H.  6.  %u 


(Im  2)    Tre^afs  for  taking  of  the  Wife.    [And    ^55,. 

\j^.  iN  trefpafs  de  uxore  abdu£la  cum  boms  viri,  never  accoupled 
'  in  ^wful  matrimony^  is  no  plea;  becaufe  it  is  not  lawful  to 
take  her,  if  it  be  a  marriage  ia  fa^o.    9  H.  6.  34*  b.] 

^3.  But  the  defendant  may  fay,  that  the  fetne  nvas  efpot^ed  to 
bim  irfore  Ae  vm  efpoufed  to  the  plaintiffs  by  'which  be  retook  bis 
fan^.    9.  H.  6.  34-  b.] 

3,  Wefim.  2.   1.3  £^  I.  cap.  34,  Of^viomen  carried  away  with  At  thenar* 
the  goods  of  their  hu/kandsy  '\  the  king  jball  have  the  fuit  of  the  goods  J^'^'J  ^ 
fi.tikgn  away.  nSghThm 

had  an  wBCvoa  of  trefpaft  de  uzore  abduda  cum  boats  Ttri.  z  Inft.  454* 
This  U  alfo  pr^ihitedh  tbeftatute  of  jVfJfminJler  the  I.  cap»  13*  and  a  further  puniihmen^  iaflidei 
than  was  at  the  common  law  ;  aod  therefore  in  the  original  writ  de  uzore  abdudla  cum  bonis  ▼iri,  it  it 
cencMedy  contra  formam  ftatuti  Sa  hujufmodi  cafu  provifo,  meaning  the  iaid  ftatate  of  Weftm.  1  •  For 
^  wGt  of  Weftm.  2.  extends  only  t»  the  fui»  of  the  lung  j  and  if^  the  wxk  be  broughfral  the  commoa 
iMVa  omlctiag  thefe  words,  contra  formam  flacuti,  then  it  is  6  A.  fecerit^  Sec.  tunc  pooe,  Src>  ^od  iity 
^e.  Bnt  if  contra  formam  ftatuti  be  add^d*  then  the  writ  is  fi  A.  fecerit^  Sec  attachies  B.  ita  ^uoA 
hsbeaty  Ac*    2  Inft.  434. 


frifomumtf  ms  At  trtjfap requ'tnt. 

NoGB,  The  party  fluU  not  hav«  the  ponllbalent  eijoloed  by  the  ftatntty  but  vdiere  ba  is  fited  by  a 
«fit  that  makes  OKatioa  of  the  ftatate.  F.  N.  B.  89.  (203.)  ta  the  new  notes  dkete  (d}  citsa 
^H.  6.  2« 

a  HiwIl  PL  Ct  X75«  cap.  %y  L  jz.  ihys,  that  tUs  Aacute  of  3  E.  i«  csp.  ly  it  fcpeded. 

•  Jfaon^ 


< 

*  ThoBgh  the  word  In  die  ftatute  is  (mulieribot)  yet  that  U  the  f«tte  at  to  (Sqr  (uEoribus),  tor'ai  mt 
tient  time  tnulier,  wsu  uken  for  a  wife.     2  Inft.  434.       » 

U  the  wife  be  taken  away,  aiid  after  is  dhnrcelf  dtt  if  Ihe  ^es^  yet  the  bufiandfiall  hatn  hti  dff't$^ 
4e  ttxore  abdu&a  cum  boisis  viri  ;  for  ia  this  a^loa  be  ihall  not  lecovev  hit.wUe,  but  damages  ;  and  ht 
caanot  have  an  a&ion  for  taking  her  away  as  his  ftrvJinty  becauie  the  law  gives  him  an  aSkiom  In  ano*, 
ther  form.     %  Inft.  434* 

Where  a  mail  marriei  a  nvife  before  Jbe  is  of  the  age  of  ii  years,  and  aftet  (he  copies  to  rs  yean,  and 
keferejbe  afftnti  or  dtjaffentt  to  it^  a  man  takes  and  carries  ber  awajt  the  baron  (baU  %  not  havetrc^aft 
ikt  muliere  abdu^  cum  bonis  virl  ;  for  it  is  not  properly  a  marriage  till  ihe  a/Tents,     fixookc  makes  a. 
^9re  of  the  a^ion  j  foe  it  feems  that  it  (hall  be  intended  a  marriage  till  (he  difaflfents.-     Br.  TrerpiTs, 
fU42o.  cit^47  £.3* 

t  S.  P.  mentioned  z  Inft.  434.  But  lord  Coke  fays,  he  holds  the  law  to  be  contrary  ;  fiw  fte  U 
wau)T  till  dlfagreement. 

The  plaintiff  muft  in  his  cotmtfiew  the  goods  in  eertatn.    1  Inft.  435. 

Albeit  the  vrords  of  the  writ  be  rapuit,  yet  here  it  is  taken  for  a  violent  takings  iwiy,  and  not  itfwa 
carnal  knowledge  is  had  ;  fo  as  thisaidion  may  be  brought  againft  viK)men  as  wdl  as  men.  %  Inft.  4354 
i  And  it  being  afligned  for  error,  becaufe  it  was  faid  (cepit  Sc  abduxit)  where  it  was  objedled  that 

it  ought  to  have  been  (rapuit)  and  that  fo  is  the  rrgifter  of  writs  brought  in  fuch  cafes.  The  objedloa 
was  diiallowed,  becaufe  it  may  be  both  ways.  .  And  judgment  was  affirmed.*  Cro.  J.  53S,  539.  pl.6« 
Trin.  17  Jac.  B.  R.  Hyde  v.  ScyiTor. 

f  And  albeit  the  words  be,  that  the  king  (hall  have  the  fuit,  yet  may  the  hu(band  alio  hare  his  nSdoa^ 
m  u.  aigrefa.d.    z  Inft.  434* 

4«  Trefpafs  de  muIiere  abdudia  &  rapta  cum  bonis  viri  a& 
portatis,  againft  baron  and  femey  and  others  ;  and  well  againft  the 
feme  ;  for  one  fenu  may  ajfent  and  aid  to  the  ravijbment  <f  another 
Jrme^  and  may  carry  away  the  goods ;  and  there  it  is  agreed,  that 
k  is  no  plea  that  the  plaintiff' and  the  feme  are  divorced  i  for  he  is  not- ' 
to  recover  his  feme,  but  damages;  and. if  fhe  was  feme  temporci 
&c.  this  fufEces.    Br.  Trefpafs,  pi.  43.  cites  43  £.  3.  23. 

5*  Trefpafs  of  taking  his  feme.  Little  faid,  a^io  non ;  for 
a  debate  was  iet'ween  the  plaintiff  and  his  feme,  by  which  the  platatiff 
gave  licence  to  the  defendant  to  take  his  feme  to  his  hoitfe^  which  be 
did  accordingly,  to  ihtreat  the  fetne  to  he  amiable  and  well^ifpoftd 
to  her  baron*  Judgment,  &c.  Laicon  faid,  this  is  no  plea  ^  for 
it  is  not  lawful  to  take  the  feme  againft  her  will.  But  per  Mark- 
ham  Ch.  J.  it  is  lawful  againft  the  baron,  plaintiff,  who  gave  the' 
licence.  And  fo  to  carry  his  feme  from  one  place  to  another, 
bv  wiiich  the  other  traverfed  the  licence.  Br.  Trefpafs,  pi.  25^4* 
Cites  I  E.  4.  t. 

6.  Trefpafs  of  taking  his  feme  and  goods,  and  faid  thai  fhe 
feme  prayed  him  to  put  her  upon  the  horfe^  and  to  carry  her  to  Weji^ 
minfery  to  fm  a  dkvorce  between  her  baron  and  her^  and  kf  did  fi. 
Per  Conifby,  this  is  a  good  plea.  And  per  Fineux,  to  fue  a  di* 
vorce  is  good  caufe  for  difcharge  of  confcience.  And  adjomatun  • 
Br.  Trefpafs,  pi.  440.  cites  ao  H.  7.  a. 


(L.  3)     In  what  Cafes  it  lies  for  intermeddling  with 

the  Feme. 

I .    \    Mari  may  aid  a  feme  who  falls  tfpon  the  ground  by  a  horfc ; 

•^  and^J  iffi^  bejick  ;  and  the  liime  if  her  baron  would  tnur* 

der  her  0   per  Conifby.     And  the   fame,  per  Redei  where  the 

feme  wottld  kill  hcrfelf     And  psr  Fineux,   a  man  may  conditS  4 

feme  in  a  pil^-image,     Br.  Trefpafs,  pi.  440,  cites  20  H.  7.  2. 

10  2.  Trcf- 


Crefpafjgr.  450 

a.  Trcfpafs  for  carrying  of  his  feme^  voithout  ihe  affent  of  the  •  xhii  is 
haron,  to  L.  to  fue  a  divorce.    Per  Fincux,  the  nd^ion  docs  not  lie,  nufprintwl, 
for  it  wa»  lawful  for  the  defendant  to  carry  her  j  for  itjball  be  in-  ^^^  JJ*^  ^^ 
tended  that  there 'was  caufg  of  divorce.    Br.  TrefpafSj  pi.  207.  cites  i3.a.pi.x7* 
•  12  H.  I.  37. 

3.  And  where  the  feme  is  going  to  market^  it  is  laWul  for  ano-    [451  ] 
thcr  tofuffer  her  to  ride  behind  him  upon  his  horfe  to  market  \  per  t^t*>« 
Fincttx.     Br.  Trefpafs,  pi.  207.  citesf  12  H.  i.  37.  notetopi.*. 

4*  And  if  a  feme  fays,  that  flie  is  in  jeopardy  of  her  life  by  her  |  See  the 
baron,  and  prays  him  to  carry  tier  to  ajuftice  of  peace^  to  detain  a  «x«  »?<•»• 
ivarrant  ofthepeace^  he  may  lawfully  do  it;  and  a  man  may  law- 
fully fue  to  have  judgment  in  the  law  \  per  Fineux.     Br.  Tref- 
pafs, pi.  207.  cites  ^  12  H.  I.  37. 

5.  And  a  man  may  lawfully  purfue  to  reverfe  a  judgment  i  per  SoM  %  feme 
Fineux.     Br.  Trefpafs,  pi.  207.  cites  §  12  H.  1.  37.  w/dlJfiJ^* 

a  man  to  aid  her  to  rtvnjt  the  wtlavtry^  it  ii  lawful  for  him  to  aid  ber }  per  Fineiuc;    Br.  Trefpafi, 
pi.  207.  cttes  ^  12  H.  I.  37. 

^  See  the  note  to  pi.  a.  , 

6.  "Where  my  feme  is  out  of  her  way,  it  Is  not  lawful  for  a  man 
to  take  her  to  his  houfe,  if  fhe  was  not  in  danger  of  being  lofi  in  the 
nighty  or  of  being  dronvned  ^uith  tuater ;  per  Brudnell.  Br«  Tref- 
pafs, pi.  213.  cites  21  H.  7,  27. 


(L.  4)     Square  FUium  &f  Haredem  rapuU^  fefr.  or  s«e  Father 

other  Injuries  done  to  a  Child.      ^  s^STi^^* 

%  dian  (X). 

I.  'nr  RESPASS  de  filio  &  haerede  querentis  abdudo,  &  capto  S.  P.  per 

*  vi  &  armis.  Skrene  prayed  judgment  of  the  writ;  for  it  ^**°"'  ^^}^ 
is  not  faid  cujm  maritagium  ad  ipfum  pertinet.  Per  Hank,  it  is  in-  $0  Aff!  icT 
tended  by  the  law,  that  the  mnrringe  belonged  to  him ;  and  adjor-  I  fir.Garde, 
natur.  But  it  feems,  that  lie  flvaJl  fay  as  Skrene  faid,  for  oth$r*  s'c^'j!^ 
wfe  it  may  be  thct  the  father  had  married  him  before  the  taking,  Nota.  \l{^^  i^at 
Br.  Trefpafs,  pi.  loi.  cites  ||  12  H.  4.  16.  Hank.  ut. 

'     terly  denied 

that  the  writ  Aiail  be  cujus  maritagium  ad  ipfum  pertinet    And  adjornatuf* 

2,  Trefpafs  againft  W.T.  quare  R.  fiHum  fuum  &  hered'  apud 
T.  inventum  rapuit  &  abduxit.  Yelverton  protejlando  that  he  fuch  a 
day  delivered  the  infant  to  his  father y  pro  placiio  dicit^  that  it  nvas 
\noifed  in  the  country  that  the  plaintiff  was  deady  and  his  feme  was  +7*?''*  ®d>ef 
dead  in  fad  \  by  which  the  defendant y  as  uncle  and  prochein  amy  of  ^^^^^  "* 
the  faid  R.  came  to  T.  to  fee  the  feud  R,  and  found  the  faid  R.  of  the  nurfej,  bat 
age  of  one  year,  ill  governedy  and  out  of  his  wardy  by  negligence  of  fee™  by  tht 
his  nurfcy  by  which  he  took  him,  as  lawfully  he  might.     Per  Pafton,  ^^Jf^^ 
if  a  man  fees  an  infant  in  the  ftreet  in  peril  of  death,  and  takes 
him  and  delivers  him  to  his  father,  this  is  no  tort.    But  per  New- 
ton, if  a  man  ravifhes  my  fon,  and  after  redelivers  him,  it  does 
,    not  eicufe  the  rape ;  but  the  cafes  are  not  alike.     And  per  Por« 
tington,  it  is  not  lawful  for  any  to  take  an  infant  out  of  the  cuf-* 
todv  of  a  nurfe  to  whom  he  was  put  by  the  father.    But  Newton 
■Vou'SJL  L  1  (aid» 


r 
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iaicl,  thai  if  an  infant  is  put  to  nurfe,  and  I  fee  him  in  peril  of  i 

dog,  or  of  a  horfe,  and  I  take  and  deliver  him  to  the  father,  this 

is  no  tort,  by  which  the  ifiue  is  good  above,  and  therefore  it  ftoodj 

quod  nota.     Br.  Trefpafs,  pL  141.  cites  ar  H.  tf.  14. 

a  Wms.'t  J,  Every  ancejlorj  male  and  female ^  (ball  have  trefpafs,  or  writ 

S-'^cV  cited    ^^  raviihment  of  ward,  agairtjl  every  Jlranger  y^ho^  of  his  own 

per  lords       tort,  ravlfhes  the  heir  apparent  of  any  perfon,  he  the  heir  nude  or 

•ammi&on-  y^^ale  i  and  the  writ  fhall  fay,  eujus  niaritagium  ad  ipfumperti* 

of  Eyrc^v.*^    ttct  J  and  it  matters  not  of  ivhat  age  the  heir  apparent  b  in  fuch 

Lidys&iftf.  cafe»     3  Rep.  38.  b.  Hill.  34£iiz.  B.  R.  RatcliFs  cafe. — ^ — 

*"T^-  Cites  32  E.  3. 

[  45  a  J  4*  But  fuch  a£lion  did  not  lie  againft  guardian  in  chivalry^  htt 
only  for  the  father  :  who  might  have  a£tion  againft  fuch  lord,  where 
his  fou  and  heir  apparent  was  raviflied  by  hinu  Ibid,  cites  Litt. 
f.  114.  and  i8£.  3.  25.  30  £.  3.  17.  29  £.  3-  7  &  19* 

5.  In  trefpafs  for  thru/ling  one  on  his  fony  an  infant  under  tbe 
age  of  difcretion,  and  breaking  his  thigh-bone^  thereby  the  plmnt^ 
was  at  great  labour  and  charges  in  the  cure^  &c.  Upon  not  guilty 
pleaded,  the  plaintiff  had  a  verdi£t,  and  damages  5I.  It  was 
moved  in  arreft  of  judgment,  becaufe  the  plaintiff  fuftained  no 
wrong,  and  he  was  not  compelled  to  expend  any  money,  or  pro^ 
cure  his  fon's  cure*  Raymond  J.  thought  the  a£lion  did  not  lie 
for  the  father,  it  not  being  laid  per  quod  fervitium  amifit,  nor  that 
the  child  was  lefs  capable  of  procuring  a  fortune  with  a  wife  \  but 
that  the  child  fiiould  have  brought  the  adlion^  But  Mountague 
Ch.  B.  and  Atkins  clearly  for  the  plaintifF,  and  judgment  was 
given  for  him.  Raym^259«  Pafch.  31  Car.  2«  in  the  Exchequer* 
Hunt  V.  Wotton. 


(L.  5)  Tbrcatening  the  Plaintiflf's  Tenants^  fo  as  thejr 

depart.     And  Pleading. 


jBut  the  2C- 
tion  docs  not 


I.   iN  trefpafs  quare  tales  isftantas  minus  ienentihus  fms  imprfuii 
V  h     f  h  i^(^  ^i^^  ^  tenuris  fuis  recefferunt^  the  plaintifF  ought  tode* 

tenants  0t  ^^^^^  ^^^^^  t^iureSy  and  how  much  land  they  hdd^  and  of  what  vake, 
xv'iij^  and  by  reafon  of  the  recovery  of  damages ;  per  Cur.  Br.  Trefpais, 
r^ut    pi.  144/ cites  aiH.  6.  3.. 

years,  by  all  the  juftices.  The  reafon  feemt  to  be  inafoMKh  ai  the  one  may  depart  athk  iviH,  aai  tbr 
otjier  not ;  fo  againft  the  one  lies  debt  or  diArels,  and  e  conrra  againft  the  other.  Br.  Tiefpa&i  pL  144« 
cites  21  H.  6.  31. 

2.  In  trefpafs  of  menacing  his  tenants,  per  quod  receflcrunt  a 
tenementis  fuis,  it  fuffices  to  juflify  the  menacing^  without  tmfwr* 
ingifthey  recejferunt  a  tenementis,  ftas^  &c.  Br.  Faux  Imprifon- 
ment,  pi.  3.  cites  35  H,  6.  54. 

3.  Adlion  upon  die  cafe  quare  ferwviteSy  or  tmentes  fuos  verk* 

ravit^  per  quodafervitio,  or  tenuris  fuis  recefferwit^  is  a  good  wtit;^ 

without  fbewing  the  names  of  the  fervants  or  tenants,  where  it  is 

plurally.    Contra  if  it  were  fervientem  or  tenentem  fingoiadji 

per  Choke«    Br.  Briefs  pi.  375.  cites  14  £.  4^  ?• 

8  4.TrtW 


4.  Trefpafs  of  menace  of  his  tenants  at  will  of  life  and  member^ 
\tz  quod  lecefTcrunt  de  tenuris  fuis  of  the  plaintiflF,  to  the  damage 
of  the  plaintiff  lol.  Yaxley  faid,  the  defendant  was  feifed  till  by 
the  plaintiff  dijjctfedy  who  leafed  at  will;  and  the  defendant  re-eri' 
teredy  and  f aid  to  the  tenants ^  that  if  they  would  not  depart y  that  he 
would  fue  them  as  the  law  willsy  which  is  the  fame  menace,  &c. 
and  to  the  menace  of  life  and  member,  not  guilty.  And  this  me^ 
tmce  tofuetheniy  if  they  would  not  depart,  is  a  good  plea  i  per  tot. 
Cur.  For  he  does  not  menace  tl^m  to  fue  them  for  their  pojfeffion^ 
which  they  had  before  his  regrefs ;  and  therefore  this  is  in  nature  of 
menace ;  and  to  the  life  and  member  he  pleads  riot  guilty,  and 
fo  the  plea  is  good  in  toto.    Br.  Trefpafs,  pi.  285.  cites  9  H.  7.  7. 

• 

(L.  6)     Beating  Servants.     And  taking  them  out  of  [  453  ) 
.  their  Service.     And  Pleadings. 

I.  nrRESPASS  of  takhig  his  fervant  vi&armis;  It  was  ob- 
"*     jefted  that  he  had  not  counted  how  the  fervant  was  out  of  his 
firnnce ;   and  yet  well ;    it  feems  that  this  fhall  come  in  evidence. 
Br.  Trefpafs,  pi.  196.  cites  39  E.  3.  38. 

2.  In  trefpafs  of  retaining  his  fervant  who  departed^  &c.  the 
being  in  the  fervice  of  the  plaintiff  is  not  traverfable,  but  the  rf- 
tainer  in  fervice.    Br.  Traverfe  per,  &c.  pi.  319.  cites  41  E.  3.  20. 

3.  Titfpafs  of  his  fervant  and  certain  fheep  taken  vi  &  armis  ; 
the  defendant  fald  that  he  found  him  vagrant  and  retained  him.  The 
plaintiff  fald,  that  he  retained  him  firft  by  a  year,  within  which 
term  the  defendant  proifUred  him  to  depart,  which  he  did,  and 
the  defendant  retained  him;  and  the  opinion  of  the  Court  was 
that  the  replication  is  contrary  to  the  writ.  And  this  is  not  tref- 
pafs vi  armis ;  by  which  the  plaintiff  faid,  that  he  procured  him 
prill.  Trcm.  faid,  you  ought  to  traverfe  the  vagrancy,  &  non  al- 
locatur, by  which  the  defendant  maintained  his  bar^  abfque  hoc  that 
he  took  him,  and  fo  to  iffue.  And  per  Thirn.  and  Culpepper  the 
writ  lies  well.  Contra  Hank,  and  Hill.  Br.  Trefpafs,  pi.  92.  cites 
II  H.  4.  23. 

4.  Trefpafs  of  taking  a  fervant  retained;  the  defendant  faid  that  Br.  Joon^ 
before  be  was  retained  with  the  plaintiff  he  was  retained  with  him^  Si"  ***** 
by  which  he  found  him  vagrant,  and  took  him  ;  and  the  plaintiff  faid 
that  he  was  not  firfi  retained  with  the  defendant,    ~And  per  Martin 
this  is  not  good  pleading ;  for  the  plaintiff  fliall  fay  in  his  repli-- 

^  cation^  that  fuch  a  day  he  was  retained  with  him,  before  which  day 
be  wets  not  retained  with  the  defendant.  And  Rolf,  did  fo.  Quaere 
of  this  manner  of  pleading.  Br.  Iffues  joines,  pi.  2.  cites  3  H.  6.  31. 

5.  l^x^i'^^iioibatteryof  his  fervant,  Isf  quod  fervitium  fervientis  fui 
praedi£H  per  magnum  tempus  amifit.,   Yelverton  prayed  judgment  • 
of  the  writ ;  for  it  ought  to  be  per  quod  fervitium,  &c.  and  not 
far  quod  fervitium,  &c.     Et  non  allocatur,  for  //  is  all  one.     Br. 
Trefpafs,  pi.  21.  cites  20  H.  6.  14. 

6.  Where  a  man  beats  him  who  ferves  me  at pleafure,  or  an  in-  F.N.B.9I. 
faat  whofe  covenant  is  void,  yet  I  fliall  have  an  aftion  upon  the  ^J^  *^^J 

L  1  2  cafe 

\ 
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t 

there  (a)  cafe  fcr  the  battery  for  the  lofs  of  my  ftrvicc-     And  the  fame 

cites  1 1  H.  j^^  where  I  retain  a  man  who  is  beat,  &c.     And  here  it  lies  for 

HuUaccord-  ^hc  maftet  vt  {«f  armis.     Br,  A£iion  fur  1c  Cafe,   pi.  35,  cites 

ingly f  21  H.  6..  8  and  9.  and  the  Regiiter  102  and  182. 

t  Br.  La- 

hcnrtrtf  pU  29.  cites  S.  C  in  trcfpafs  of  bearing  bis  fervant,  the  ^ulr-'iff  mrJ  met  n  etrnnt  tf 

retainer^  for  if  a  man  fenre  mc  at  his  p'eal'ure,  and  he  is  br^tcn,  by  which  1  iotc  his  ienrice,   tirrpAis 
lies  by  me;  quod  nota.     Hr.  Tielpafs,  pi.  157.  cites  %z  H.  6.  43. 

In  trefpafs  for  beating  bis  fcrvant,  it  wis  bdd  not  neceflary,  that  he  Le  a  hired  fcrwan  as  the  ft^tofa 
of  5  £)is.  declares,  &c.  to  have  this  action ;  but  if  kired  f-.r  »nj  im:  .ertar^^  ir  ful^ces ;  aad  note 
thtjtrvami  in  this  cafe  was  crly  to  ktip  to  l-ad  ccn^  anJ  wjs  not  entcitained  in  tt'e  piajntiff''s  houie, 
hvtmtBt  to  bis  fffVM  koujt  inftry  nigkt.  AnA  boldcn  the  action  nut  maintain  ibte  for  bcacing  (uch  a 
fervant.  Cla^t.  131,  134.  pl«  a4i.  Summer  afiifo  1649,  before  Thorpe  J.     I.inlfy  v.  I^aiter. 

And  Serjeant  Widringtoo  faid,  a  man  may  be  foid  a  faired  tervont  wtih.n  the  ititutc  5  £Ux«  thoogb 
the  hiring  be  for  UJs  time  than  mjear.     Ibid. 

In  trdpala  7.  In  tTcfpafs  of  battery  of  his  fervant,  per  quod  fcrvitium 

ukeaTit'ls  ^^^^^  amifit,  &c.     It  is  no  plea  that  non  am'ifit  fervitium  fervientis 

a  good  pica  pradiBi^  for  by  this  the  battery  is  confeiTed,  and  then  the  law  im- 

tbat  he  was  pl'^es  that  the  mailer  •  is  damnified.     But  is  a  good  %  plea  that  ht 

**^"{TL  ^^  ^^  ^'-^  fervant  at  the  time.     Br.  T raverfe  per,  &c.  pi.  378, 

t'tmf.     Br.       Cites  31x1.0.    12.. 
Trefpafs, 

pi.  326.  cites  It  £•  4.  7* S.  P.  Ibid.  pi.  30 ^  crtcs  5  H.  7.  3.  per  Cur. 

(S.  P.  Trtfpalf,  pi.  .34.  cites  34  H.  6.  aS.  43. 

•C454] 

4  In  trefpafs  8.  Thc  mafter  (hall  not  have  trefpafs  of  battery  of  his  fenrant, 
V  d^*^  ^^  ^*  ^^^  "^^  ^*y  ^^^'^  quod  fervitium  fervientis  fui  anii(it^  &c.  ffln- 
beating  his  trary  of  battery  of  feme  covert  or  villein^  for  there  thc  baron  and 
fenrant  j  op.  lord  fhall  have  action.  Per  Frowike,  Kingfmill^  and  Fiflier,  Juf- 
"TeTdLT^  ticcs.     Br.  Trefpafs,  pi.  442.  cites  20  H.  7.  5. 

pkiatiffhad  a  verdid,  and  the  jury  afTeiTed  iodie  damages;  and  becaofe  the  plainriflF  had  no  canie  of 
adioo  for  battery  of  his  ferraAt,  be  mt  having  averred  dut  bt  lofi  lu  Jrrvice;  it  was  ruled  that  the 
plaintiff  nil  capiat  per  biilam.  5  Rep.  loS.  in  Sir  H.ConftabieU  cate,  cUes  it  ai  aojodgcd,  Mick. 
14  &  1^  Elis.  B.  R*  Pooly  ▼.  Ofeurn.  S.  C.  c'trd  tc  Rep.  13c.   b.   in  James  Oibome^s  cafe. 

■      S.  C.  cited  1  Bulft.  112.  S.  C.  cited  by  Bridgmaa  Ch.  B.  Trin.  11  Car.  2.  Hard.  106. 

in  ca&  of  Rochel  v.  Stedle. 

•*• 

Bcndl.  157.  9.  W.  A.  brought  trefpafs  againft  W.  iS<  and  others,  and  th^ 
pl.2i7.S.C«  writ  was  quare  claufum  freeerunt  £5" /«  homines  isf  fervientis  fuoi 

accordioslT  »  ^^  "^ 

that  the  writ  infultum  feceruntj  &c.  and  counted  that  the  defendants  in  homines 
was  abated  J  &  fervientcs  fuos,  viz.  in  quofdam  W.  A,  filium  querentis  .ac  Urfu^ 
^7^  lam  Clerk  £5*  Winifrid  Coppin  fervientes  fuos  infultuni  fecerunt,  &c. 
yepoiterwas  It  was  found  for  the  plaintilF.  And  it  was  moved  that  the  decla-- 
of  coanfel*  ration  varies  from  the  writ :  becaufe  the  writ  is  in  homines*  &c. 
defndant.  i^^^'^ltum  fccerunt,  and  the  declaration  is  of  one  man  only,  and 
i— And.  13.  the  writ  was  abated.  Bendl.  at  the  end  of  Kelw.  2ii.  b.  pi. 30. 
pi.  28.  s.c.  Mich.  8  &  9  Eliz.  Armfteed  v.  Steedman. 

accordingly; 

but  as  to  the  declaradon  not  mentioning  men,  the  reporter  fays  qu(e*e  of  this  reafon ;  for  homtnes 
'    IS  a  word  which  contains  in  it  as  well  the  female  as  the  male,  but  what  tbefe  words  homines  foot 
intend,  wid  what  ihall  be  the  fenfe  thereof,  quaere. 

Sc  B^*'  '  ^'  Trefpafs  by  bill  filed  Hill.  1 8  Jac.  that  the  defendant  20  Jan. 
cites*  i!c,  '  7  y^^'  ^ff^^l^^d  o^d  ivounded  his  fervant  per  quod  fervitium  amifii 
and fap,  the  per  magnum  tempus  fciliat  a pradiclo  20  Martii  \^^  fupradiBo  ufque. 
defendant  Martii  tunc  prox^  fequenf  perdidit ;  ppon  nihil  digit,  a  writ  of  in- 
quiry 
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t 

quiry  found  damages  lol.     It  was  moved  that  the  20  March  wa$  had  jadg- 
a  mifpriGony  and  Ihould  have  been  20  Jan.  till  the  i  March.    But  ««J5»^- 
the  Court  held  it  not  good,  nor  aided  by  intendment.     And  here  gift  of  the 
the  lofs  of  the  fcrvice'  is  the  point  of  tlie  a£lion  which  ought  to  be  aaion  being 
certainly  flicwed ;  for  that  only  enables  him  to  the  aftion ;  and  ^'i^  ?*^i°^ 
if  the  time  be  not  exprcfftrd  therein,  the  count  is  not  good,  and  y\^^  j,  n^t 
therefore  the  fcilicet  and  what  comes  after  it  \^  material  \  which  ex  n«ccffi- 
beiing  ill  alleged,  the  count  is  not  jjjood.     And  adjudged  for  the  ^'*  "*  ^'' 
defendant.     Cro.  J.  618.  bis.  pi.  8.  Mich.  18  Jac.  B.  R.  Hanbury  batrrry;and 

¥•  Ireland.  the  plain- 

tiff having 
laid  a  Jiffereoc  month  from  the  battery,  there  is  nothing  in  the  record  to  determine  the  Court  to  tlie 
20th  of  January,  and  to  reje^  tlie  word  M:irch  as  repugnant,  and  if  the  lofs  of  the  lervice  ftands 
on  the  mooth  of  March,  vix    17  March  following,  it  ukes  3  months  of  the  time  elapfed,  after  the 
time  of  the  action  brought,  for  which  tlie  jury  was  not  auiborized  to  give  damgaes. 

11.  Trefpafs  quare  vi  &  armis  J.  S.  being  the  plaintifPs  fervant 
tepit  t^  abduxit  at  D.  in  Eflex  j  the  defendant  pleaded  that  J,  S. 
^uas  vagrant  in  the  fame  county ^  and  that  twt  having  notice  that  he 
was  anothet's  fervant y  he  retained  him^  &c.  Hobart  fecmcd  to  think 
the  plea  good,  and  Winch  fecmed  to  agree ;  and  by  Hobart  and 
Hutton,  an  adlion  for  receiving  and  entertaining  a  fervant  may 
not  be  faid  to  be  vi  &  armis.  Winch^  5 1 .  Mich.  20  Jac.  C.  B. 
Anon. 

12.  No  a£lion  of  trefpafs  lies  for  the  taking  away  a  man  (a  ne^    [  455  3 
gro)  generally.     But  there  may  be  a  fpecial  a£^ion  of  trefpafs  for 

taknig  his  fervant,  per  quod fervitium  ainiftt.  Per  Cur.  And  judg- 
ment was  given  accordingly.  5  Mod.  191.  Pafch.  8  W.  3.  Cham- 
berline  v.  Harvey. 


(M)     Trefpafs.     Who  (hall  have  fhe  Adion.     \In 
refpeii  of  fpecial  or  general  Property.] 

[i-  fJ  E  that  has  goods  to  agijl  may  maintain  a  trefpafs  for  taking  Br.  Brief, 
^^  of  them.    48  E.  3.  20.  b.]  P*-  SHcitea 

Br.  Txefpaisy  pi.  67.  cites  S.  C.  and  the  defendant  faid,  that  the  beafh  were  the  property  of  1.  K. 
who  fued  a  replevis  and  had  deliverance;  the  plaintiff  replied  that  J.  N.  agifled  them  to  him  Eefore 
the  taking,  it  was  objected  that  the  writ  fliould  be  in  cuftodia  veltra  exiftent*j  but  it  was  anfwered 
that  there  is  no  fuch  writ  in  Chancery,  though  the  writ  of  execution  (hail  be  fo,  and  that  in  this 
cafe  neither  the  one  or  the  other  may  have  the  writ ;  but  per  Perfey,  when  the  one  recovers  th« 
adion  of  the  other  is  gone;  and  afterwards  ifTue  was  joined  whether  they  were  agifted  to  the 
piajnclfi*  or  not. 

[2.  He  who  has  heajisfor  a  year  to  feed  his  land,  may  have  gene- 
ral trefpafs  againft  a  Granger,  if  he  takes  them  within  the  year. 
21  H.  4. 24.  bt] 

[3.  So  he  fhall  have  trefpafs  againfl  the  lejfor  bimfelf^  if  he  takes  Hcthathaf 
them  ivitKn  the  year.     Contra,  1 1  H.  4.  23.  b.]  ^^Jjf^  thT 

goods  at  a  certain  time,  ihall  have  a  general  a^ion  of  trefpafs  againft  bim  that  bat  tbt.  general  fr4* 
ferty )  and  bpon  the eridence  damages  iball  be  mitigated.  13  Rtp.  69.  in  cafe  of  Hxtdom  v.  Smith> 
cites  z  1  H.  7*  14. 

[4.  So  againfl  hi:  alienee.     Contra,  1 1  H«  4*  23.  b.1  Sm  pU  u 

LI3  [5.  The 


S.c.  and  the  [5.  Thc  agtjier  of.  thp  goods  may  have  trefpafs  for  the  taking  of 
nocesthexe.    them.     48  E  3.   20.  b.] 

[6.  If  the  lord  felfes  the  goods  of  his  villein^  and  leaves  them  in  his 

poffejjion  to  his  ufe^  and  after  thc  goods  are  taken  out  of  his  pojfejjlony 

he  fhall  not  have  trefpafs,  becaufe  they  are  thc  goods  of  the  lord. 

1 1  H.  4.  I.  b.  (It  feems  becaufe  he  is  not  chargeable  over.)] 

13  Rep.  69.       £7.  The  bailee  of  goods  to  keep,  fhall  have  trefpafs  agalnft  any  who 

cite«i4H.    ^j]^gg  ^j^gj^  Q^j.  Qf  j^jg  poffcflion,     14  H.  4.  28.  b.J 

Clearly  the  bailee,  or  he  that  has  a  fpecial  property,  /hall  have  a  general  aflion  of  trefpaft  agalafi 
a  firangtty  and  fiiall  lecover  all  in  damages,  becaufe  he  is  chargeable  over.  13  Rep.  69.  dies 
^l  H.  7«  14.  b. 

f8.  If  a  man  takes  my  fervant  out  of  my  fervice  nvith  wy  goods ^ 
trefpafs  lies  of  goods  carried  away,  and  fervant  taken.  14  U. 
4-32-b.] 

9.  Where  a  thing  certain  is  devifd,  and  a  (Iranger  takes  it,  the 
devifee  fhall  have  trefpafs  before  the  livery  of  the  executors.  But  con-^ 
ira  of  a  thing  incertain^  as  a  3d  part  of  the  goods,  &c.  Br.  Trcf» 
pafs,  pi.  25.  cites  27  H.  6.  8. 

10.  If  2  executors  are,  and  the  one  has  the  goods ^  and  a  trefpofer 
takes  theniy  and  the  executor  from  nvhom  they  were  taken  diesy  the 
other  executor  fhall  have  trefpafs  ;  for  the  pofleffion  of  the  one  exc-. 
cutor  is  the  poffcflion  of  both.  Br.  Trefpafs,  pi.  346.  cites  20  E. 
4.  1 8.    Per  Tremaii  juftice. 

11.  If  I  bail  goods  to  a  man  who  gives  or  fells  them  to  a  flronger^ 
and  the  ftranger  takes  them  withont  delivery y  I  fhall  have  trefpafs; 
for  by  the  gift  or  fale  the  property  is  not  changed^  but  by  the  taking  i 
but  tfthe  bailee  delivers  them  to  the  flranger,  I  fliall  not  have  trcl- 

f  456  ]    pafs;    per  Fineux  and  Tremaii  Juftices.     Br.  Trefpafs,  pi.  2i5» 
cites  21  H.  7.  39.  but  Rede  contra.  Ibid. 

12.  And  if  an  infant  gives  or  fells  the  goods  y  and  delivers  them^  tref- 
pafs does  not  lie.  Contrary  if  the  other  takes  them  by  the  gift 
or  fale  without  delivery  ,-  per  Fineux  and  Tremaii  Juilices.  J3r. 
Trefpafs,  pi.  216.  cites  21  H.  7.  39. 

Sut  \Dhere  a  1'^*  A  fervant  who  is  commanded  to  carry  goods  to  fuch  a  place ^ 
on™Htru/ied  ^^^^  ^^^^  ^^  aclion  of  trcfpafs  or  appeal.  1 3  Rep.  6^.  in  cafe  of 
with  goods,    Heydon  V.  Smith,  citcs  I  H.  6.  4.     ^  H.  4.  15.     19H.  6.  34, 

hehasnei.      1 1  H.  6.  28. 

thcr  general 

nor  fpecial  property  in  them,  and  he  /hall  have  no  aftion  of  trefpafs,  if  they  are  taken  away;  per  Aa- 

derfoi).     Gold/b.  72.  pi.  j8.  Mich.  29  &  30  £liz.  BloHe's  cafe. 

14.  A.  in  London  gives  goods  to  me  which  are  in  York,  and 
before  my  poffcflion  B.  does  a  trefpafs  to  them ;  I  fhaU  have  tref- 
pafs, becaufe  property  draws  pojfeffon  in  perfonal  things  ;  per  Dodc- 
ridge  J.     Lat.  263.. in  cafe  of^odfon  v.  Hodfon. 

15,  Mafter  of  a  fbip  may  have  cafe  or  trefpafs  for  feiCng  and 
detaining  the  fhip,  and  declare  on  his  poffcflion,  and  recover  for 
his  particular  lofs ;  per  Holt.  \  Salk,  f  i*  ph  4-  Pafch.  12  W.  j* 
B.  R.  Pitts  V.  Gaince,  &c»  ' 
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(N)     Trefpafs.     What  Perfon,  in  rej^ea  of  EJtate^ 

ihall  have  the  Adtion. 

[i.  Cr'ENANT  at  fufferance  (hall  maintain  aftion  of  trefpafs  Hrftaii 
-*    agaifift  ajirangcr.    Contra,  9  H.  6.  43.  b.  admitted.]  ^^^  ^^^ 

tcfpeft  of  bhpoflcffion.     13  Rep.  69.  Per  Cur.  in  cafe  of  Heydon  v.  Smith,  cites  30  H.  6.  Tref- 

p4fs,  10. [Buc  the  fenfe  feems  not  right  there]  and  Fitzh.  tit.  Trefpafs,  pi.  10.  which  cites  S.  C. 

fays  he  cannot  have  the  aflion,  becaufe  he  cannot  intitle  himfelf  to  the  lancl  by  fuch  fuflferance  \  (or 
he  cannot  oiake  iflbe. 

f2.  If  temnt  at  will  be  oufted  by  zjtratwr  he  may  maintain  a  Fit»h.  tit.' 
trefpafs  againft  him.  18  H.  6.  i.  Contra,  fi  H.  4. 90,  Dubitatur,  J[  ,^t  citet 

21  £.  3.  34.  Trin.  30  H. 

6.  that  he 
inay.  13  Rep.  69.  Per  Cur.  in  cafe  of  Heydon  v.  Smith,  ai  H.  7.  15.  and  ix  H.  4.  aj.. 

that  he  may  have  fuch  a^ion. 

Trefpafs  in  B.  K.  of  a  chje  bnkftt,  an^  grafsfpei/eJ,  tranfgrcffion*  prsedid.  conthuand"  by  8  years^ 
The  defendant  pUadLdbh  fiatktenemcnt^  the  pia'wnffpiJ  that  befire  that  tBi  defendant  any  thing  bad,  J, 
w«  thereof  Jeifed  in  fee,  and  Uajtd  fo  ji,  for  term  of  life,  and  A»  Uafed  to  H.  all  hit  efiate,  and  H. 
ha]cd  to  the  plaintiff  at  his  ivitl,  by  ivhxb  be  ^oaz  peffeffed  till  the  defendant  ovfted  him,  and  dijfeifed  H, 
and  did  the  trefpafi,  ^p^  nobom  the  pl^'ntiff  rr- entered,  claiming  his  ejiau,  and  brought  the  a&ion  of  trefpafs^ 
and  averred  the  Ife  ofH,  The  defendant  martained  the  bar,  and  trawrfid  the  diffa&n,  and  ro  to  ifluc, 
7xA  found  hr  the  plaintiff  \  and  the  tenant  aliegid  in  arrefi  of  judgment,  inafmuch  as  the  tenant  at.  Will 
%ubo  is  cujted  cannot  re-enter :  for  by  the  dff'ifin  the  it?;//  of  the  leffor  is  dftermined,  and  the  Irffee  eannft 
have  any  affiom  to  recover  his  interetl ;  for  he  cannot  have  afl^fe,  norejeftione  finnae,  bccauje  bis  efta(^ 
is  got  certain,  and  alfo  he  has  not  avei-red  the  iife  of  H.  hisleflor,  and  yet  the  plaintiff  recovered  b^* 
award.  And  fo  it  feems  that  tenant  at  will,  whn  is  ouficd  by  diffejfin,  may  have  diffefin  without  eom» 
mandment  of  bis  leffor,  and  that  the  life  of  H.  Aiall  be  intended  without  averment,  and  if  H.  be  dead, 
then  the  plaintiff  is  an  occupant.  But  by  the  reporter  the  life  of  H.  ought  to  be  avenred  ;  but  dubi* 
tavit  after.  And  fee  that  this  a^ion  was  not  oniy  for  the  iirft  entry,  bvt  for  the  continuance  of  the 
*  tzrfpafi  after  the  entry  j  for  it  is  tranfj^reflion'  prsedidt.  contjnuand'  by  8  years.  Br.  Trefpafs,  pi.  227. 
cites  38  H.  6.  27. 

So  if  leffee  at  will  be  oufied,  and  the  ffiate  of  his  Uffor  determines  by  hit  death,  now  the  leflce 
fliaU  have  trefpafs  with  a  continuando  without  regrefs}  for  when  hemjynot  enter,  the  law  fupplies 
it,  and  the  mean  profits  and  emblements  belong  to  him  \  per  Gawdy  J.  Goldib.  145.  pi.  60.  Hill. 
43  Ella,  cites  38  H.  6. 

*  Leflee  at  will  may  have  trefpafs  againfl  wrong-doers,  but  not  againft  any  one  that  enters  by  colour  of 
title,     Sid.  347.  pi.  13.  Mich.  19  Car.  2.  B.  R.  ip  cafe  of  Geary  v.  Barecrofc. 

•[457  J 
[3.  If  a  mTLiifubverts  the  land  in  leafe  at  wiily  the  leffei  may  have  Br. Trefpafs, 

a  trefpafs  againft  him,  znd  Jhall  have  damages  for  the  profits  ^  afnttht'  s,*c!'*"'^ 

le^r  may  have  other  trefpafs,  and  fhall  recover  damages  for  de^ 

flruEiion  of  the  land,      19  H.  6.  45.] 

[4.  If  trees  are  cut  upon  t  he-land  of  tenant  at  nvill  by  the  cuftom^  he  Br.Treiirifs, 

may  have  a£licn  of  trefpafs.     2  H.  4.  12.  And  f'^^'  ^^ 

the  lord  alfo  other  trefpafs,  ]  Br.  Tenant  * 

perCooTf 
^I.  2.  citsi  S>  C.  and  he  fhail  recover  hii  damages  by  judgment,  though  th«  franktencnatnt  be  anoaiB(^^ 


[5.  The  fame  law  is  of  a  leffee  for  years.     2  H.  4*  12.] 

[6.  Leffee  for  years  fhall  have  trefpafs  for  trefpafs  done  upon  Xh^ 

land.     18H..6. 1.  2i£.  3.34.] 

[7.  If  a  man  beats  my  fervant  I  ibzll  have  trefpafs,  and  tbefervanf    Fol.  552, 

nff^/Arr  trefpafs,  divcrfis  rcfpcftibus.     19  H.  6. 45. J  -    -C 

Br.Ti«rpafi,pl«i3i«  cites  S*C» 

Ll4  t8.I^ 
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[8.  If  iaron  leafts  for  years  the  land  of  the  fetne^  and  after  fr=w 

dies,  die  heir  of  the  feme  fliall  not  have  trefpafs  againft  the  Icflce  k* 

fore  entry.    (For  the  leffee  is  tenant  at fufferancc.)   9  H.  6-43.! 

Nor  trcf-  [p.  A  commoner  (hall  not  have  adion  of  trefpafs  ofgra/s  trodden 

cfao«um7rc-  ^^^  ff^^^^^i  becaufe  though  he  has  common  there,  yet  thegrafs  is 

git;  per        not  his.     22  AiT.  4.8«  Curia.] 

DoderidgeT. 

%  Bttlft.  si.  in  cafe  of  WniTTrcR  v.  STockMAN,  cires  12  H.  8.  2.  in  Siin'>o  de  Haxrcout*!  cafe. 

— Arg.  Cro.  E.  421.  in  cafeof  Weldek  v.  Br idr water,  cites  14  H.  8. 

Bmt  the  commoner  may  dtftrain  and  avcxa  fir  iamagt  fiajant,  Br.  Treijpafiy  pi.  174-  citts 
15  H.  7.  13.  and  herewith  agrees  24  £.  3.     Ibid 

If  beafti  are  taktn  n>  a  common,  or  other  lani  titJcb  do's  rtot  belong  to  tbt  fltoner  of  tht  htt^fst 
yet  he  ihall  have  trefpafs  vi  8c  armis^  but  not  qu^e  daarum  «Ve^it.  Br.  Tre(fal«,  pi.  421* 
cites  3  M.  i» 

10.  Where  the  king  has  profits  of  any  land  by  reafon  of  outlawry  in 
aclion  perfonal,  and  damage  is  done  in  going  over  the  grafs  or  com, 
he  {hall  have  a^iion  of  trefpafs  \  for  he  has  an  ititeref  in  the  land, 
and  yet  he  has  mt  the  land  itfrlf  Br.  Trefpafs,  pi.  172.  cites  15 
H.  7.  2.' 

II*  Guardian  in  tnight  fervice,  who  has  cuftodiara  tcme,  (hall 
Kave  trefpafs  of  cutting  down  the  trees  of  the  heir  that  has  the 
inheritance.  13  Rep.  69.  Per  Ciir.  in  cafe  of  Heydon  v.  Smith, 
cites  2  H.  4.  12. 
t  %tXL^^.  1 2.  Trefpafs  vi  &  armis  does  not  lie  for  locking  or  breaking  a  feat 
in  the  chancely  in  which  the  plaintiff  chims  no  interefl:,  but  onljf 
federe  there ;  but  otherwife  if  he  conveys  to  himfelf  therein ; 
by  the  opinion  of  aU.  Palm.  46.  Mich.  17  Jac.  B.  R.  Dawtric  t. 
Dee. 

13.  It,  has  been  much  doubted  whether  a  bargainee  before  aciual 
entry  can  maintain  an<idion  of  trefpafs.  Arg.  Vent.  361.  Uill.j3 
&  34  Car.  2.  B.  R.  in  the  cafe  of  Perry  v.  Bowes. 

14.  Trefpafs  is  founded  only  on  the  pofleiTion  \  fo  that  he  in  r^ 
verfion  fliall  not  have  trefpafs  againft  a  ftranger  for  drowning  the 
land  and  rotting  the  trees.  3  Lev.  209.  Hill.  36  &  37  Car.  2. 
and  I  Jac.  2.  C.  B.  Biddlesford  v.  Onflow. 

15.  If  a  perfon  preach  in  a  parifh  church  without  leave  of  the  par» 
fon,  he  is  a  trefpafler;  per  Holt  Ch.  J.     12  Mod.  420.  Mich<.  12 

W.  3.  B.R.  Anon. 

C458  ]  (O)  Trefpafs.  Againjl  whom  it  lies.  In  what  Cafes 
shlri^viti)  againft  Sbertff^^  or  other  Officer  of  a  Court. 

Bt'  Office     [i.  |F  a  bailiff  oi  a  court  upmfummons  to  him  dire£led,  attaches 
^8?dto*  '^'  ^tfr/y  by  the  goods  of  another  man^   trefpafs  lies  againft 

S.'  ci  bim ;  for  he  ought  to  take  conufance  of  the  goods  of  the  party. 

jxH.4.91.] 
Br.TreTpafi,       [2.  So  i!  ht  2tt7Lches  tht  fervant  by  the  goods  of  his  mafler.   IiH. 
StM  n  hT*  4»  90.  b.  9 1 .  b.  adjudged,  being  in  pojefjfion  of  the  fervant.    1 3  H.  4. 
4.  90.    *    2*  b.  a^dged  fame  cafe.] 

^"a  Dffi^        '^'*  Thc}2r«M  law  if  zfieriffupon  an  fstecution  tabes  tie  goods  of  a 
^S!^  granger.    nH-4.90-b.J 
5.C  U^Bui 
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£4.  But  if  he  attaches  the  defendant  by  the  goods  of  another  man 
hang  in  his  poffej^n^  it  is  juftifiable*  x  i  H.  4. 90.  b.  for  he  id  charge- 
able over.] 

[5.  If  the  QitriS  takes  one  man  for  another^  falfe  imprifonment  lies  Br.  Office* 
againfthim.     11H.4.91.]  ^.^tosx:. 

£6.  If  the  flieriflPupon  a  replevin  fued  by  J,  D.  delivers  the  beaJIs  Br.  Office* 
ef  a  Jlranger^  uponjhewing  of  J.  Z>.  the  owner  of  the  beads  may  i^^i.Q, 
have  aflion  of  tre(pafs  againft  him.     14  H,  4.  25.]  -.He  nuft 

take  notice 
whether  the  beafls  are  the  iame,  on  pain  of  rendering  damages.    Br.  Notice,  pi.  13.  citea  14.  H.  4..  1^ 

[7.  If  the  (herifF  comes  to  make  replevin  of  beafls  impounded  in  an^  T\t^.  tit. 
ether  mar^sfoily  if  the  place  be  inclofedy  and  has  a  gate  open  in  the  5/'*,^',^*'cUea 
fame  inclolurei  he  cannot  break  the  inclofure  and  enter  thereby^  where  s.  c. 
be  may  enter  by  the  open  gate,     20  H.  6.  28.} 

[8.  Bta  if  the  owner  hinders  bim^  fo  that  he  cannot  go  by  the 
open  ffltc  for  fear  of  death  ^  he  may  break  the  inclofure,  and  ent^r 
there.     20  H.  6.  28.] 

fp.  If  the  fieriff  makes  a  warrant  to  the  baily  of  a  francbifcy  to 
take  the  goods  of  a  man  in  execution^  and  be  miflakes  the  goods^ 
and  takes  the  goods  of  another  man,  the  bailies  are  trefpaflers,  and 
not  the  fheriff.   M.  7  Ja.  Per  Coke.] 

[id.  If  a  man  be  arrefled  by  the  bailies  of  the  (herifF,  and  there-  SherifTmadB 
upon  hefbews  to  them  afuperfedeas  to  difcharge  him,  and  the  bailies  *  ^*"J°5 
refiife  it,  and  detain  him  after  in  prifon,  he  ihall  have  falfe  imprifon-  j-,^-,  ^^g  / 
ment  againft  the  bailies,  and  not  againft  the  flierifF.    Trin.  17  Ja.  ca.fa.  Af- 
B.  per  Curiam.]  terwarita 

was  deliverrd  to  tbefitriffy  unknown  to  the  hailtfff  who  Cakes  the  pirty,  lets  himefcape,  and  after  2odayt 
retakes  him.  FaJlc  imprifonment  lies  5  for  having  time  by  intendment  to  have  notice  from  his  mafter, 
he  ought  at  his  peril  to  take  notice  of  the  fuperfedeas.  Cro.  £.  918.  pi.  10.  Hill.  45  £llz.  B.  K» 
prince  v.  AUington*  Mo.  677.  pi.  921.  fays,  that  the  baiJifTs  had  notice. 

1 1,  If  execution  be  executed  upon  goods  by  force  of  a  judgment, 
and  TihcT  the  judgment  is  vacated^  yet  neither  the  (licrifFor  his  aiEft- 
ants  (hall  be  puniftcd  by  trefpafs ;  though  the  contrary  was  ad- 
judged in  the  cafe  of  Turner  v.  Felgate,  2  Sid.  125.  But  this 
i'udgment  was  afterwards  difallowed.  See  i  Sid.  272.  in  cafe  of 
Jaily  v.  Bunning,  and  Lev.  95.  where  the  cafe  of  Turner  v. 
Felgate  is  cited  by  Twifden  and  Windham  J.  who  faid  they  re- 
membered it  to  be  adjudged. 

(P)     Trefpafs  and  falfe  Imprifonment.    Againjl  whom  [  459  ] 
as  aiding,  or  Affiftant  to  Officers. 

fl.   TF  a  man  fues  ^plaint  in  a  courts  and  upon  the  attachment  the  r«-^**^ 

*   •  bailijf  takes  the  goods  of  a  fir  anger  y  without  the /hewing  or  *  ^^' j^^; 

procurement  of  the  plaintiffs  trefpafs  does  not  lie  .againft  him  j  for  silttheba^ 

he  is  no  party  to  the  tort.     11  H.  4.  91.  13  H.  4.  2.]  KiTii  a  tref- 

pafler  by  £0 
doing.    Br*  Office  aad  Office%  pl«  8,  citn  S*  C.^^Br.  Trefpafs^  pl«  99.  cites  S.  C.  accordingly. 

[2.  The 


459  CtefpafiSf. 

Br.  Office  &       [2.  Ihtfame  law  it  19,  where  one  man  is  taken  fir  another  by  thcs 
?.*ciiesM    ^'^^  "^  fupra.     II  H.  4.  91.  b.  Falfe  imprifonment  docs  no^ 

H.4.  90.      lie.     13  H.  4.  2.  b.J 
.3.  P. 

Br.  Tiefptrsy  pi.  09*  citet  S.  C.  accordingly.— C.  brought  falfc  impnfonment  agatnft  L.  who  jm/H" 
fied  hecaufe  be  bad  0  marraitt  to  arrtfi  y.  D»  and  te  d;.'P:ardfd  cf  C.  tobc't  kis  name  v^as,  mnd  be  SMJtctre^ 
chat  hit  name  was  y.  /).  by  which  he  arrcflcd  him.     And  (he  plaintift'  demurred,  and  it  was  adjudged 
for  the  plaintiflF,  becaufe  the  defendant  ought  at  his  peril  to  have  taken  notice  of  the  party.     Mo.  457. 
pi.  619.  Trin.  3S  Ellz.  Rot.  495.  Coote  v.  L.tghwortb. 

Nowhere  commUJion  of  rebellien  iHued  agaiiijf  Tbur^ane,  but  o<^e  Green  appeared  before  the etmmj^ntrif 
and  afirmed  bintjelfto  be  the perj.n  ;  wrhcreupon  they  apprtberdd  him  by  virtue  of  their  commifiioo,  and 
in  reliftii^  he  (batched  the  coromiflion  from  tbera»  and  bore  it  in  pieces.  Upon  an  afBUavit  of  this  mat- 
ter, an  attachment  was  prayed  againft  Green.  HaleCh.  Baton  laid,  if  a  wrong  man  be  t.'ken,  though 
lie  affirm  himfelf  to  be  the  perfon  againft  whom  the  commi/Tion  was  awarded,  yet  that  wijl  not  excufic  the 
commiffiooers  from  falfe  imprifonment,  becaufe  they  had  no  warrant  to  take  him.  But  an  attach- 
ment yn.1  granted^  nifiy  &c.  Hard.  323.  pi.  2.  Pafch.  15  Car.  2.  in  the  Exchequer*  Tburfaaae'i 
cafe. 

Br.  Office  ft     [3.  But  othcrwife  it  is  if  he  procures  thehaUtffto  take  thofe  goods, 
f!^l[\lH,o^Joews  them  to  him.     ii  H.  4.  9.] 

4.  90.  and  fays,  that  in  fuch  cafe  both  are  trefpaflbrs.  [And  the  (9)  here  feems  mifprinted  for  (90>.J^ 
Br.  Trcfpafs,  pi.  99.  cites  S.  C.  accordingly. 

Br.Trefpafs,       [^4.  So  it  IS  if  hc  procures  thejheriff  to  take  one  man  fir  another^ 
pi.  99.  cites  ^  %g^s  iipg  to  him.     II  H.  4.  gi.    iq  H.  4.  2.  b.] 

iiH.  4.  90.        -^  -t    y  J  -T  _l 

that  they  are  both  trefpaflors.— Br.  Office  &  Officer,  pi.  8.  cites  S.  C.  accordingly. 

See  (O),  pi.       fj.  So  in  a  replevin,  if  the  plaintiff  ^^w/  the  beafts  of  a  firan^- 
t*  ^'  ^r  r    for  his  onun  beafts,   and    the  Oicriff  takes  them,    trefpais  lies 

Br.Trefpafs,  y       .    n     ,         ,   .     .„•  tt  -  »  r 

pi.  104. cites  agamlt  the  plaintiff.     14  H.  4.  25.  J 

s.c Ibid. 

pi.  99.  cites  zi  H.4.  90.  that  both  are  trefpaflbrs.-«-Br.  Office  &  Officer,  pi.  8.  cites  S.C*  aocoxdui|lj« 

3r.Trefpafs,       [g.  The  plaintiff'  in  a  replevin  may  juftify  the  entry  into  the  clofe 
tic.'  ^'^  rf  ^*^  defendant,  to  fiew  the  beafts  to  the  (heriff  to  make  dcE? 
verance.     3  H.  6.  37.  b.] 

7.  Trefpafs  againjl  baron  andfime  of  taking  of  a  borfe,  it  waa 

f aid  for  the  baron  that  he  brought  plaint  in  the  court  of  C.  againjl  the 

plaintiff,  and  the  bailiff  attached  the  horfe,  and  he  came  in  aid  of  the 

bailiff:   and  for  ^z  feme  it  was  faid  that  (he  came  in  aid  of  the 

bailiff;  and  held  a  good  plea  for  the  feme  as  well  as  for  the  baron, 

by  which  the  plaintiff  faid  that  they  took  de  fon  tort  demefne, 

abfque  tali  caufa ;  and  the  others  e  cq;ntra.     Br.  De  fon  tort,  &c. 

pi.  4*  cites  41  £.  3.  29. 

Sfthejberjf      8.  Trcfpafs ;  the  defendant Juftifled  the  imprifonment  by  virtue 

arrefts  a       ^ a  precept  to  arreji  the  plaintiff ,  which  he  did,  and  the  ouier  dc- 

Scr'may'     fendant  came  in  aid  of  him ;  quod  nota,  the  coming  in  aid  of  an 

jafttfy  to       officer  *  is  a  good  plea  by  a  (Iranger  to  the  precept.  Br.  TrefpafS| 

Xiwil  pi-  '33-  cites  19  H.  6.  43-  5^- 

Ant  precept    Br.  Faax  Imprifonfflcnt,  pi.  23.  cites  %  £.  4*  14* 

•1:4603 


Cterpafiei.  .^ 


(QJ)     Trcfpafs,     Who  Jhall  be  faJd  the  Tre^affor, 

^l.   TF  myftrvant  without  try  notice  puts  my  beajls  in  anothet's  land,  But^Ut^% 
^  my  fervant  is  the  trelpaffor,  and  not  I,  becaufe  by  the  vo-  ^^^"^i^^ 
luntary  putting  of  the  beads  there  without  my  aflent,  he  gains  a  hiimafter't 
f pedal  property  for  the  timet  and  fo  to  this  purpofe  they  arc  his  own  land, 
bcafts.     i2rf.7.Kcll.3.bO  "t^tj;^ 

the  land  of  another  next  adjalning  for  want  of  fttscti^  witch  the  vtber  ought  to  malted  the  maftec 
only  is  to  bt  charged  at  trcfpaflbr,  and  not  the  fervant*  But  where  the  fervant  put  in  his  mafter*s 
beaib  into  another's  land,  and  juftifiea  for  ctmrnm  of  his  mafter,  which  is  a  confeffion  of  hi« 
putting  them  into  another*!  foil,  there  the  fenrant  ia  the  trel'paiTor.  Br.  Trcfpafs,  pi.  155.  citea 
22  H.  6.  36. 

[2.  But  It  feems,  i/mv  wife  puts  my  beafts  into  another's  lan(}» 
I  myfelf  am  trefpaflbrj  becaufe  the  feme  cannot  gain  a  property 
from  me.     Contra,,  12  H.  7.  Kelloway,  3.  b.] 

3.  \i  feveral  come,  and  the  one  does  the  trejpafs,  and  the  others  do 
nothing  btit  come  in  aid,  yet  all  are  principal  trefpafibrs,  and  fliaQ 
render  damages,  and  (ball  be  imprifoned  \  nota.  Br.  Trefpafs, 
^1.  232.  cites  22  Air.  43. 

4.  If  a  man  enters  into  land  as  diffeifor  or  trefpajfor  to  my  ufe,  and  Br.  Ejec- 
I  agree  to  it,  as  by  taking  of  profits  after,  or  by  granting  of  it  over,  ^^^  *J^ 
&c.  I  am  by  this  principal  trefpafTur,  and  a£^ion  lies  againft  me  s.'c, 
leaving  out  the  other,  and  there  the  plaintiff  fliall  recover  \  quod 

nota.     Br.  Trefpafs,  pi.  256.  cites  38  AflT.  9. 

5.  He  who  commands  a  trefpafs  to  be  done,  or  agrees  to  a  trefpafs,  ^-P.   Asia 
entry,  &c.  done  to  his  ufe  by  any  without  his  command,  is  principal  ^^^  ^™j^' 
trefpaiTor;  for  in  trefpafs  there  is  not  any  acceflary.  Br.  Trefpafs,  ^emfttbf 
pi.  113.  cites  38  E.  3.  18.  hijbopofjr. 

•/  ./  whoJJrii 

that  he  did  not  ejeff ;  and  it  was  found  by  nifipriuSf  that  jf,  vfho  was  bailiff  of  the  bifiop^Jajfed  totbemfiof 
the  hijbopf  and  the  bijhop  manured  the  Jand,  and  took  the  profits ,  and  aliened  the  ward  over,  and  Jo  agreed, 
but  knew  not  whether  J.  ejeffed  by  eommandtiient  of  the  bifixtp  \  and  the  bifliop  was  coodenmed,  and  the 
piainciiT  recovered.     Br.  Eje^ione,  &c.  pi.  c.  cites  S.  C. 

.  S.  P.  So  where  a  fervant  takes  a  fheep  tor  an  amercement,  and  the  mafter  agrees,  he  it  equaJljr 
liable  to  an  adion  of  trefpafs  as  the  fervant.     Clayt.  5.    Farrer  v.  Eaftwood. 


6.  Hue  and  cry  is  a  good  caufe  to  take  a  man  upon  fufpicion 
of  felony,  and  if  it  be  made  without  caufe  he  who  made  it  Jhall  be 
puni/hed,  and  not  the  other  who  arrefted  the  man,  Br.  Trefpafe, 
pi.  213.  cites  21  H.  7.  27. 

7.  A.  brought  an  a£tion  of  trefpafs  againft  B.  pedibus  ambu- 
lando  ;  the  defendant  pleads  this  fpecial  plea  in  juftification,  viz. 
that  he  was  carried  upon  the  land  of  the  plaintiff  by  force  and  vio- 
lence tf  others,  and  was  not  there  voluntarily,  which  is  the  fame, 
trefpafs  for  which  the  plaintiff  brings  his  a£bion.  The  plaintiff 
demurs  to  this  plea ;  in  this  cafe  Roll  J.  faid,  that  is  the  tref 
(flfi  tf  ^^^  party  that  carried  the  defendant  upon  the  land,  and 
not  the  trefpafs .  of  the  defendant  $  as  he  that  drives  my  cat- 
tle into  another  man's  land  is  the  trefpaffor  againft  him,  and 
not  i  who  am  owner  pf  the  cattle.  Styl.  65.  Mich.  23  Car. 
iSpiith  V.  Stone. 


4^1  Crefpaftf. 


(R)     Trefpafs.     Agatnji  whom  it  lies. 

F!ti!i.  tit.     [i.   TJARON  may  hnvc  trefpafs  againft  ?i  feiru  and  others  fcr 

kSwwfe'  ravijhment    of    his ^  feme ;     for    (he    may   be   affhiting. 

pi.  ii.cii'ei    43  E^  3*  ^3'J 
s.c 

Ibid,  pi  zt  cites  44  AflT.  13.  in  the  fame  words  with  pi.  xz.  and  cites  44  AIT.  r3.  buck  Is  a  niftake ; 
fgr  thit  it  is  quite  a  different  point. 

,  a.  He  that  has  zfpenal  property  of  the  goods  at  a  certain  time, 

{hall  have  a  general  a£lton  of  trefpafs  againjl  him  that  has  the  ge^ 

rural  property^  and  upon  the  evidence  damages  (hall  be  mitigated. 

13  Rep.  69.    Per  Cur.  in  the  cafe  of  Heydon  v.  Smith,  cites 

ai  H.  7.  14.  b. 

Le.  %^•  pi.         3.  Trefpafs  lies  againft  a  fervant  who  is  intrujled  with  his  fnaj* 

by-name  of   '^'"^  Z^^y  if  ^c  takes  them  away  5  and  if  he  imbezzles  them  it  is 

Glossb  ▼.   felony;  per  Anderfon.    Godib.  72.  pi.  18^  Mich.  29  &  30  £Uz. 

HAYMANi   Bloffe's  cafe. 

jnd  the 

Court  were  clearly  of  opinion^  that  trefpars  vl  Zc  armid  lies  againft  Aich  fervant.  Ow.  52.  S.C.«- 

Sec  Mafter  and  Servant  (M.  2)  pi.  \* 

4.  There  is  a  difference  between  an  interej!  and  authority  :  for  if 
a  man  has  authority  to  do  a  thing  in  general,  an  adlion  of  trefpafs 
lies;  but  whefe  a  man  has  an  intereft  during  fuch  time,  his 
^  tnisfeafance  fliall  not  be  punifhed  by  a  general  writ  of  trefpafs. 
But  in  cafe  of  a  tenant  at  will^  if  he  cuts  down  the  trees y  or  pulls 
down  the  houfes,  a  general  a^ion  of  trefpafs  lies ;  for  thereby  his 
intereft  is  determined,  ^nd  he  is  become  a  ftranger;  for  that  he  vo- 
luntarily had  done  fuch  an  aft  which  could  not  be  done  by  his  inter- 
eft, and  determines  his  will;  per  Popham  Ch.  J.  and  judgment  ac- 
'  cordinely.  Cro.  £.  784.  pi.  22.  Mich.  42  and  43  £liz«  C.  B.  in 
cafe  of  tnc  Countefs  of  Salop  v.  Crompton. 


see(Qjpt.5.  (R.  2)     Againft  whom.  Commander^  or  Servant^  or 

^''^^'*-  both. 

S.P.  Thatit  I,  tF  a  man  commands  another  to  do  a  trej^fs^  and  he  does  it, 
t^  com-*  *°^  ^^^*»  aftion  lies  againft  the  cpmmander  for  the  trcf- 

aundet^perpafsy  and  he  might  have  joined  both  in  one  and  the  fame  writ 
J'<^»».'?y-     of  trefpafs,    Bn  Trefpafs,  pi.  148.  cites  21  H.  6.  39. 

Sr.  B11JC9 

pi.  fto.  citei  3  Aff.  14. 

■**'  «7  '  2.  If  I  Command  my  fervant  to  diftrasn  for  me,  which  he  does, 

h^ito^ir.  ^°^  brings  to  me  the  diftrefs,  mnd  I  work  or  occupy  ity  trefpafs 
traio,  and^  lics  againft  me,  but  not  againft  the  fervant     Br.  Trefpafs, 

OftramsM       pL  2H.  citftS  21  H.  7.  22. 


'idn  upou  it,  trefpafi  Uei  againft  him,  and  not  againft  me ;  for  trefpaiii  does  not  Hi  tgmtffi  bim  via 
Jces  only  a  lawful  off,  but  a%aau&  him  who  doa  uolawfully)  or  oefpaflb*  Bfi  Tiffp«6y  pL  2iii  cita 
21  H.  7.  ftl. 


.     (R.  3)     Againft  whom.     J^ter  Trejpajfors. 

I.   |F  a  man  tales  my  horfe  with  force ^  and  gives  it  to  S.  or  if  S.  S.  P.  And 

1  takes  it  from  him  with  force,   in  this  cafe  I  (hall  not  Kave  ^om^'' 

trefpafs  againll  the  fecond  offender;    for  the  ift  offender  had  ^^ 

gained  property  by  the  tort ;  per  Brian  J.  and  his  companions.  H«nft  *  fc- 

Br.  Trcfpafs,  pi.  358.  cites  21  E.  4.  74-  TaJSJ^' 

dfewherc  \  fgr  a  felon  does  not  claim  property^  a  (itfpaffor  does  \  quod  nota.     Bf.  Tiefpafs,  pi.  256. 
cites  38  Aflf.  9. 

(R.  4)     Againft  whom.     Difleifor  or  his  Feoffee,  see(T). 

&c.    Perfons  in  by  Title. 

I.  iN  trefpafs,  the  defendant  ytt^j/£prf,  becattfe  the  prince  feifed  thi 
-*  body  and  land  of  the  plaintiff,  as  guarc^an  by  chivalry,  and 
granted  to  the  defendant,  by  which  he  entered  and  did  the  trefpaff: 
and  xhR  plaintiff  f aid  that  his  father  held  of  the  prince  infocage,  prift, 
and  fo  de  fon  tort  demefne,  &c.  And  per  Cur.  becaufe  the 
plaintiflT  acknowledges  the  holding  of  the  prince  in  focage,  there- 
fore if  he  feifed  as  guardian,  and  granted  to  the  defendant  who 
did  the  trefpafs,  adion  of  trefpafs  does  not  lie  againft  the  gran- 
tee, by  which  he  ought  to  anfwer  to  the  grant  made  to  the  de- 
fendant; quod  nota.  Therefore  it  feems  that  without  regrefs 
trefpafs  does  not  lie  no  more  than  againft  feoffee  of  difleifor. 
Br.  Trefpafs,  pi.  46.  cites  44  £.  3.  18. 

2.  If  a  man  dijfeifes  me  and  makes  a  feoffment,   and  /  rt^^nter,  8«  ?•  n»|4- 
I  {hall  not  have  trefpafs  againft  xkiz  feoffee  \  for  he  is  in  by  title,  and  Jj^^^^i? 
no  trefpaffor  to  me,  by  the  beft  opinion.     Br.  Trefpafs,  pi.  35.  byailthe 
cites  34  H.  6.  30.  i"ft'*^  «- 

^  '  ->  cept  Wood 

and  Vavifor.^—— Where  d'tffeifor  mahs  a  fecffwent^  and  Jo  over,  the  /fiffeifce  ihall  have  trefpafs  againft 
the  zoth  feoffee  if  he  re-enters  j  per  Fortefcu  Sc  Danby  $  quod  Littleton  Sc  Spilman,  omnino  negave- 
runt  i  and  that  trefpafs  lies  againft  the  difleifor  only,  and  againft  no  feoffee,  but  the  difleifee  (ball 
recover  /br.all  the  time  j  quod  Pole  cooceflit.  For  before  tbt  fiatute  •/  Ghucffter^  iamagei  were  not 
given  in  affife^  bat  0gMnJi  the  Jiffeifor  ottlyf  and  not  agairft  the  tenant*  Br.  Trefpafs,  pi.  a02.  cite^ 
37  H.  6.  35. 

* 

2'  So  of  the  fecond  dijeifor,  by  fome.  Quaere  inde,  for  he 
is  in  by  tort.     Br.  Trefpafs,  pi.  35.  cites  34  Hi  6.  30. 

4.  But  where  diffeifor  commands  his  fervant  to  do  an  aEl  upon  the 
land,  and  I  re-enter,  trefpafs  lies  againft  the  fervant,  by  the  beft 
opinion.     Quaere.     Br.  Trefpafs,  pi.  35.  cites  34  H.  6.  30. 

5.  If  the  diffeifee  enters  upon  the  feoffee  or  leffee  of  the  diffeifor,  he 
(hall  not  have  an  a£^ion  of  the  trefpafs  for  the  fame  trefpafs 
againft  the  feoffee  or  lefTee,  becaufe  they  come  in  by  title.     And 

.  at  common  law,  before  the  ftatute  of  Gloucefter,  no  damages  for 
mean  occupation  againft  the  feofiee  or  lefTee  ;  by  all  the  juftices. 
Het.  66.  Hill.  3.  Car.  C.  B.  Symons  v.  Symons. 


463  Cterpate. 

(S)     Trefpafs.     What  fliall  be  fufficitnt  Pofeffian  to 
maintain  the  Action,     [Of  Land.\ 

[i.     A    Man  who  has  ^franltefiement  in  la^w^  if  he  has  not  the 
•^^  aftual  pofleflion,  cannot  have  a£lion  of  trefpafs.] 
[2.  As  the  A<f/r  (hall  not  have  trefpafs  againfl  the  abator^  before  hi 
has  entered.     19  H.  6.  28.  b.] 

'  [3.  If  a  man  be  dijjetfedy  he  may  have  a  writ  of  trefpafs  for  the 
trefpafs  done  in  the  difleifin,  nvlihut  re-^ntry  ;  for  he  himfelf  was 
feifed  at  thjs  time  of  the  difieifm,  which  is  fufficitnt  pofTeffion  to 
maintain  the  adion.     19  H.  6*  284  b*    All  agreed.] 

[4^  But  if  a  man  be  difleifed,  he  ihall  not  have  writ  of  trefpafs 

for  any  trefpafs  done  by  the  diffeifor  bef^e  re-entry^  bccaufe  then  the 

franktenement  was   in   the  diffeifor,   and   not  in  the  diflcifee. 

^        19  H.  6.  28.  b.] 

r"  '^   — ^        [5-  &o  he  cannot  have  trefpafs  againfi  any  granger  for  any  tref-* 

Fol.  5  54-'  ^  p^j-^  jQ„g  ify  fjjffi  aj^gy  f}^  dijfeijin  without  re-entry,  becaufe  he  had 

•  not  any  polfeffion  at  the  time.     19  H.  6.  28.  b.] 

Br.  Ordi-  6»  If  a  man  dies  intejiate^  and  the  bifhop  fequeflers  the  goodsy  and 

cite 'is'  c.     7'  ^'  ^ift^^^^  f^^^i  ^he  ordinary  fiiall  have  trefpafs  by  reafon  of 

his  pofTeffion.     Br.  Trefpafs,  pi.  83.  cites  7  H.  4.  18. 
S.  P.  that.         y .  But  where  he  fequefters  by  Office  or  contumacy^  there  he  has 
TO  "^offtf^"  no  poffeffion,  and  there  he  fhall  not  have  trefpafs.     Note  the  di- 
lion,  but      verfity.    Br.  Trefpafs,  pL  83.  cites  7  H.  4.  18. 

thti  fliall  go 

to  the  rplritual  court ;  for  the  ordinary,  by  the  poileflion  as  above,  fliall  have  trefpart ;  but  he  fkaik 
not  have  debt  \  and  yet  he  to  whom  he  commits  the  adminiftration  fliall  haTe  debt  \  for  this  is  by  ftacute, 
which  gives  ic  to  the  adoiiniftrator,  and  not  (o  the  ordinary,  as  it  feems  elfewhere.  Br.  Ordinary^  pL  5. 
cites  S.  C. 

8.  In  trefpafs  the  defendant  faid,  that  A.  and  B.  were  feifed  in 
fee  to  the  ufe  of  the  plaintiff,  and  that  the  plaintiff  fold  the  land 
to  the  defendant  for  20/.  by  luhich  he  entered  and  made  a  feoffment  i 
and  did  not  fay  whether  he  paid  the  money,  nor  whether  a  day  of 
payment  was  agreed  between  them,  and  then  no  bargain,  per 
Yaxely,  and  then  this  does  not  change  an  ufe.  But,  per  Fineuxy 
it  is  a  good  bargain,  by  reafon  that  the  vendee  entered  and  took  the 
landy  and  made  a  feoffinent.  But  Brooke,  queries  of  his  opinion, 
becaufe  it  is  not  delivered  to  him  :  neverthelefs  he  fays  it  feems  to 
him,  that  if  a  man  pleads  that  he  has  bought  vinj  thing,  it  (hall  be 
intended  a  lawful  buying^  without  fpecial  matter  fhewn  to  the  con- 
trary, by  thefe  words  emiflet,  &c.  for  if  it  be  not  a  perfed  bar- 
gain, then  non  emebat.  Br.  Conbrad,  &c.  pi.  i8.  cites  21  H.  7.  d. 

9.  If  tenant  for  life  furrendcrs  to  him  in  reverfon  mtt  of  the  land^ 
to  which  he  agrees^  the  franktenement  by  this  is  immediately  in 
him,  and  he  is  tenant  to  the  a£iion  to  be  Drought  by  precipe  quod 
reddat,  without  entry ;  but  he  ihall  not  have  trefpafs  without  en« 
try.    Br.  Surrender,  pi.  ^o.  cites  21  H.  7.  7. 

10.  If  leffee  for  life  or  years  cuts  timber  and  fells  it,  the  leffir  may  ' 
have  a£tion  ot  trover  or  trefpafs,  though  he  never  was  poflefied 
of  them.    Sec  Maerefme  (A)  pi.  3. 

II.  A. 


\t*  K\  levies  jine  to  B.  fur  conufance  de  droiif  &c.  Now  the 
conufee  has  pofTeffion  in  law,  but  not  in  fa£b;  and  if  before  the 
'efUry  of  conufee  J.  5.  enters j  and  dies  feifed^  he  has  no  remedy,  for 
he  had  no  pod'eirion  in  fa^,  fo  as  he  might  have  alTife  or  trefpafs. 
2  Le.  147.  pL  182.  in  cafe  of  Berry  v.  Goodman.  Per  Coke  [  4(Si4  ] 
Arg«  and  he  faid,  that  fo  the  law  is  now  taken. 

1 2.  If  A.  ujtrudcs  upon  the  poffeffion  of  tlx  kingy  and  B.  enters  upon 
him,  A.  (hall  not  have  trefpafs  for  that  entry ;  for  he  who  is  to 
have  and  jnaintain  trefpafs  ought  to  have  a  poflefiion,  which  in  fuch 
cafe  A.  has  not,  for  every  intruder  fliall  anfwer  to  the  king  for 
his  whole  time,  and  every  intrif/ion  fuppofes  the  poffeffion  to  he  in  the 
Iting:  per  Anderfon  Ch«  J.  whicrh  all  the  other  juftices  agreed, 
except  Periam,  who  doubted  of  it ;  and  Rhodes  J.  faid,  and 
vouched  19  £.  4.  to  be  that  he  cannot  in  fuch  cafe  fay,  in  an 
action  of  trefpafs,  quare  claufum  fuuni  fregit.  4  Le.  1 84.  pi.  284. 
Mich.  30  £liz«  in  C.  B.  Anon. 

13.  He  that  claims  an  eitate  by  virtue  ofihefiatute  ofufes  ought  ' 
to  have  an  aElual poffeffion  before  he  can  have  trefpafs,  per  Walm-^ 

fley  and  Glanvil.     Woy,  73.  Green  v.  Walwyn. 

1 4.  There  is  an  aBual  poffeffion  in  law,  and  an  a£^ual  pofTeiEon 
in  faB.  As  if  a  man  bargains  and  fells  lands,  prefently  the  bar- 
gainee hath  adiual  poffeffion;  he  may  furrender,  affign,  attorn^ 
and  releafe ;  vet  he  cannot  upon  this  poffeffion  bring  a  trefpafs^ 
and  fo  he  hatn  no  fuch  a£^ual  poffeffion,  but  the  adual  pofleffion 
which  gives  him  power  to  bring  an  a£^ion  for  the  profits.  Per 
Bridgtn.  Ch.  J.  Curt.  66.  Pafgh.  18  Can  2.  C  &•  in  cafe  of  Geary 
V.  Bearcroft. 


(T)  Trefpafs  by  Relation.  What  fhall  be  Sufficient 
Poffeffion  to  have  the  Adion  by  Relation  \(ind  after 
Rejiitution  for  Trefpafs  done  Mtfne\  • 

[i.    A  N  executor  fhall  have  trefpafs  for  tref^fs  done  to  the  goods  Br.Rehtiort* 
-^  of  the  teftator  tnefne  between  the  death  of  the  teflator  and  ^^^'J'^ 
the  probate  of  the  teflament ;  for  the  interefl  was  in  the  executor  ,^a  will, 
before  probate*     18  H.  6.  22.  b.]  and  the 

plaint!  iFexe-* 
cutor  )  admiDi  ft  ration  was  granted  to  the  defendant,  ^ho  took  the  goodt ;  the  plaintifT  proves  the  will  and 
then  brings  trefpafs  againft  the  defendant,  for  taking  of  thefe  his  goods ;  for  now  by  the  probate  it  is  * 
wlll»  and  the  plaintiff  executor  from  the  death  of  the  teftacur.  And  by  the  whole  Court  .dearly,  an 
executor  fliali  have  trefpafs  vi  &  armis.  before  feifin,  becaufe  be  has  a  property  by  being  mede  executor  \ 
and  this  action  well  lies,  otherwiie  an  adminidrator  may  trick  any  executor,  by  getting  the  goods  into 
his  hands  before  probate  of  the  will.  And  fo  judgment  for  the  plaintiff*.  .2  Bulft.  168.  Mich,  w  Jac* 
Fifter  T.  Young. 

\%.  [So]  an  adminiftrator  fhall  have  afiion  of  trefpafs  for  trefpafs  Br.Relation, 
dbfte  to  the  goods  of  the  teftator  after  his  death,  before  the  admi^  ^'  j^^ 
m/hatian  granted  to  him  ;  for  the  relation  may  fettle  the  pofTeflion  iwd/pi.  46. 
ab  initio,  fo  that  he  may  have  the  a£tion.    36  H.  '6.  8.  dubitatur.  "tea  s.  C. 

^8H.6.  aa.b.]  »i„%^i:-. 

278*  in  caie  of  Bofvil  ▼.  the  Corporation  of  Bridgwater.— ^—Fitsh^  tit.  AdminiftntorSi  pi.  %•  cites 
S. C.  Bf.  Rdicite, pi.  It.  cices36 H.  6.  8.  S. P* 


4<^4  CreCpaTier. 

[y.  If  a  man  abate:  after  the  death  of  the  ancejlor^  afUr  the  heir 
has  entered  hejhall  not  have  trefpafs  againil  the  abator  for  the  tre(* 
pafs  done  before  his  entry,  for  it  cannot  fo  relate  to  fettle  the  pof* 
feiTion  in  him  ab  initio,  where  he  had  not  any  before*  Contnt 
19  H.  6.  28.  b.] 

[4.  If  the  teftator  dies  inteftate  pofTefTed  of  goods  which  e^ier 
his  death  comes  to  the  hands  of  ajlranger  who  converts  them^  and 
after  adminjfiration  is  granted^  yet  the  adminifirator  may  have  a  tio— 
[^465  ]    ver  and  converGon  for  thofe  goods  upon  this  matter  fhewn,  be- 
caufe  the  adminiftratton  relates  to  fettle  the  property  of  the  goods 
in  him  from  the  death  of  the  tedator.    P.  1 1  Can  B.  R.  betweea 
Whittingstall  and  Sir  Miles  Sands,  adjudged  this  beng 
moved  in  arreft  of  judgment  after  verdi£l  for  the  plaintiff,  where 
it  was  alleged  the  teftator  died  the  firft  of  Auguft.  3  Car.  and  the 
converfion  the  3  Auguft  3  Car.  and  the  grant  of  the  adminiftration 
•  Sept.  5  Car.    But  it  was  alleged  that  Sept.  5  Car.  the  adminiftra- 
tion was  granted,  and  that  after  fcilicet  3  Aug.  3  Car.  the  defend- 
ant conrerted,  and  fo  that  which  comes  after  the  fcilicet  will  be 
void.  But  the  Court  did  not  infift  upon  it,  but  upon  the  other  mat- 
ter before,  fcilicet  the  relation.     Intratur  Tr.  10  Car.  Rot.  702. 
P.  1 1  Car.  it  was  affirmed  per  Curiam  in  writ  of  error,  in  die 
Exchequer  Chamber.] 
He  who  does      5.  If  a  man  be  dijfeifid^  after  his  re-entry  he  may  hare  adion 
afuffhi'iif-  ^^  trefpafs  againft  the  difT^ifor  for  any  trefpafs  done  by  htm  after 
Jetfin  jbali     the  diflciGn  ;  for  by  his  re-entry  his  poflelEon  is  reftored  ab  initio, 
nthtpMni/b-  and  all  times  after. .   10  H..6,  28.  b.] 

SJf(iJet\  per  Cur.  6r.  Trefpafs,  pi.  348.  cites  20  £.4.  18. 

[6.  &>  after  his  re-entry,  he  may  have  aftion  of  trefpafs  againfi 
any  Jlranger  for  a  trefpafs  done  after  the  diffelfin.      19  H.  6.  28.  b.^ 
Ov0.  111.  [7.  As  if  B.  diffeife  A.  and  C.  dtffeife  B.  and  after  A.  re-^enters^ 

?o  wWch^^'  *^  fi'^^^  ^^'^^  ^^^fP^fi  ^^««V  ^-  for  his  firft  entry,  for  he  has  by 
Popbam  and  this  re-entry  reduced  the  poOeflion  to  him  ab  initio.  H.  39  £i. 
Fenner         B.  R.  agreed  between  HoLCOiMBE  and  Rawlins.   Contra,  Co.  1 1 • 

tra.  Pafch*  38  Elix.  B.  R.  in  cafe  of  Holcombe  ▼.  Rawlins.  — Cro.  £.  54a  pi.  3.  S.  C.  accovdin^y. 

M0.461.pl.  [8,  So  if  a  diffeifor  leafes  for  yearSy  or  life^  or  gives  %n  taiiy  or 
a*o*duI  hr  ^^fi^ff^  ®*  ^P^^  whom  the  difftifee  re-enters ^  he  ftiall  have  trefpals 
•greed  upon  ogoinjl  the  leffee  for  his  firfl  entry y  though  he  comes  in  by  title,  becaufe  by 
argument  by  relation,  the  difTeifee  has  been  always  feifcd  of  the  land.  H.  39  £1. 
riccr^^"^  B.  R.  between  Holcomb  and  Rawlins,  adjudged  upon  demurrer* 
Ow.  III.     Contra,  Co.  11.  Liford,  51.  Contra,  13 H.  7.  15.  b.  16.3 

S.  C.  ad- 
judged.—*—*-Cro.  £.  540.  pi.  3.  S.  C.  accordingly. 

9.  In  writ  of  damages,  it  was  faid  that  for  any  trefpaffes  done 
upon  the  land  after  the  judgment  givenj  the  party  may  have  a£iion 
of  trefpafs ;  quaere  how  tliis  is  to  be  underftood,  for  if  it  be  i« 
flea  of  landj  where  his  entry  is  tolled^  he  ftiall  not  have  trefpaft 
before  execution ;  but  if  he  was  in  poffeffion ;  and  a  man  enters 
and  does  trefpafs,  which  continues  pending  the  writ,  it  feeois. 

13  dot 


th^t  thete  he  may  hare  trefpafs  for  trefpafs  done  after  the  judg« 
mem*    Bn  Trefpafs,  pi.  3 1 2*  cites  7  £.  4.  5. 

10.  Where  a  man  was  attmnted^  by  one  parliament  and  after  was  S.  P»  Br. 
refiered  by  amther  parliament ^  as  if  no  fuch  former  adf  had  been.  ^^^^^^^^ 
[The  qtteftion  was]  whether  the  patentee  (hall  punifh  a /r^/^o/}  10  H.  7. 22. 
done  mefne  between  the  attainder  and  the  reftitution.     Per  Brian,  he  Where  the 
ihail  not  have  trefpafs  for  the  mefne  trefpafs  j  hut  Vavifor  and  ^^^^y  f^^r 
others' contra.    Br.TrefpafSj  pi.  270.  cites  4H.  7.  io«  />tf/<agiiQft. 

niznwhowat 
attainted  and  reftored  \  and  be  pleaded  the  aft,  and  the  plaintiff  demurred  $  add  If  Was  Idjvdged  that  th« 
plaintiff  ihould  take,  nothi  ng  by  his  writ. 

After  tffftfiff^  annulled  by  parliament,  the  party  attaint  (hill  punifli  m^/iie  trefpaffet*  Mo.  ijfl. 
pi.  178*  to  cafe  of  Bofvil  t.  the  Corporation  of  Brld^watet^  cites  jH*/.  aild  t%H,  7<  Saintleg<^'| 
cafe. 

I  !•  And  if  a  man  recovers  erroneoufly^  and  he  v)ho  loft  does  a  tref  *  [  4(J6  ] 
pafs  upon  the  land  and  after  reverfes  the  judgment ^  he  who  recovered  Bar  where 
firft  fliall  *  not  have  trefpafs;  per  Fineux  and  Rede;  for  per  ^,"*°/** 
Rede,  it  {ball  be  recouped  in  th:  reftitution  of  the  profits,  as  judgmattfor 
where  a  lord  difleifes  his  tenant,  the  tenant  brings  affile  and  reco-  «»•'•«'•,  and 
vers,  the  rent  due  to  the  lord  fliall  be  recouped  in  the  damaged.  ^^'^^'Ib',hi 
Br,  Trefpafs,  pi.  270.  cites  4H.  7,  10.  mefntproftst 

yet  he  who 
loft  fbaU  have  trefpafs  of  the  mefne  trefpafs.     But  per  Brian,  this  is  becaufe  he  it  charged  to  reftorc  th« 
sncfoe  profits.    Br.  Trefpaft,  pi.  270.  cites  f  H*  7>  10. 


(U)     What  Aa  or  Thing  fliall  be  faid  a  Trefpafs  of  p^,  . 

Battery.  i_  I  j 

tt.    tF^.  comes  in  aid  of  B*  who  beats  me^  though  A.  does  nothing 
^  againft  me,  yet  he  is  a  trefpaflbr  as  well  ^s  B.  22  AflT.  43 » 
adjudged.     27  Aff.  4,] 

[a.  If  a  man  commands  another  to  beat  me^  and  he  does  it  accord^  Qw>  ft<?t  |w* 
ingljy  he  is  a  trefpaflbr  as  well  as  he  who  did  it.    22  Aff,  59.]        *^"^'  ^'**^* 


t 


(X)     Trefpafs.     Wbqt  Aa  fhall  be  faid  a  TreJPqfi, 

t.  |F  a  man  entert  into  my  heuft  againfi  niy  will,  it  is  a  trefpafs,  Butnottf 
*  tltugi  the  door  bt  optn.     1 1  H.  4.  7J.  b.]  ^^^^ 

landlordy  and  comes  In  to  fee  If  wafte  be  done.    Br.  Trefpafs,  pi.  97.  cites  S.  €•— ^-Br.  Replicatiuit» 
pk  t%,  chtaS.  C. 

So  if  a  xxian  buys  beafts  in  a  market)  and  In  driving  them  aMng  the  ftreet  they  enter  my  houfie,  this 
is  a  trefpaisy  though  the  doors  are  open  ;  for  i  am  nut  bound  to  keep  my  doors  (hat  \  par  Danby  and 
Ch«kc«     10  £.  4..  7.  b.  pi.  19* 

7,*,  If  a  man  haH  land  adjoining  to  the  king*s  highnvay,  and  ano* 
Act  drives  cattle  in  the  way  which  enter  the  ckfe  in  default  of  inclo^ 
fare  of  the  owner,  which  h^  and  thofe  que  eftate,  &c.  hare  ufed 
10  inclofe  tiine  out  of  mirid,  and  they  are  frefhly  purfued  and 
chafed 'bacib^  this  is  not  a  trefpafs  punifhable.  10  £.4.  7.  a. 
J>L  19. 

Tot.  2%  M  m  3-  If 


466  CCC^&. 

3.  tf  grain  grow8  in  a  common  JIM  near  Ae  waj,  and  the  lifiji 

feed^  the  defendant  (hall  render  damages ;  for  there  the  pbintiff 

is  not  bound  to  inclofe ;  per  Danby  and  Littletoar    Br.  Trefpais, 

pi.  321.  cites  10  £.4.  7* 

,A  where  a        ^,  Xhe  intent  (hall  ma  be  conjlrued  in  ire^fs.    Contra  in  felony  i 

Trl^'luu  P^^  Rede  Ch.  J.    Br.  Trefpafs,  pi.  213.  ekes  21  H.  7.  27. 

T.  jIV.  ic  is  not  felony ;  per  Rede  Ch.  1.     Br.  Ticfpais,  pL  213.  cites  si  H.  7.  ^7* 

^0  where  a  rjrArr  ^ro^x  tf/on^  Tti)r(-i&  hllt  a  man  mot  k$MwiMg  k.  Br.  Trefpafiy  pi- « r  3.  cites  xi  H.  7.  27. 
^tff  in  thofe  cafes,  iftbry  lame  or  hurt  a  man  trefpafs  ties  j  for  there  the  iotent  is  not  to  be  cooftnied. 

^r.  Trefpafs,  pi.  X13.  cites  21  U   7.  27. 

AmJ  where  executor  takes  of  the  goods  of  J.  N.  amotigft  the  teflatorSf  trefpafs  (Soet  not  lie ;  for  the  CK- 

cciitor,  prima  facie,  cannot  know  the  goods  of  the  teftator  from  aaotI)cr's  goods  j  per  iL«de  Ch.  J.   Br. 

^rcfpafs^pl.  213.  ciccs,^!  H.  7.  27. 

5.  J^  amthet^s  Jheep  are  among Jt  myjheep^  I  may  chafe  them  to  a 

(Irak,  fo  that  I  mayjever  them ;  for  they  cannot  be  feycrcd  bat  at 

a  ftrait  5  per  Rede  Ch.  J.    Br.  Trefpafs,  pi.  213.  cites  2 1  H.  7.  27, 

[  467  ]        6.  Every  continuance  of  a  trefpafs  is  a  new  trefpafs.  See  D.  319. 

SecNttfance,  b.  pi.  17.  MooRE  V.  THE  Lady  Browne,  where  in  trefpals  on 

I  )  (*»)•  the  cafe  the  turning  of  a  wafer-cock  put  into  ^  main  pipe,  which 
carried  the  water  to  the  houfe  of  another,  and  which  water-cock 
was  put  into  the  pipe  hy  apredecejjor  of  the  defendant^  was  adjudged  a 
new  diverfion. 

7.  Note  for  a  rule,  that  in  all  trefpafles  there  nn^  he  a  volun^ 
tary  aEi^  and  alfo  a  damage^  otherwife  trefpafs  does  not  Ke.  Per 
Dodcridge  J.     Lat.  13.  in  cafe  of  Millen  v.  Hawtry. 

Carth.  436.  8,  Cauftng  afuperfluity  ff  water  by  pulling  down  the  defendants 
own  wear  to  drown  or  overflow  the  land  or  fifhery  of  the  plaintif, 
is  .1  plain  trefpafs.  LdrRaym.  Rep.  272.  274.  Mich.  9  W.  3. 
Courtney  v.  Collet. 

9'.  If  a  dog  breaks  a  neighbour's  clofe^  the  owner  will  'not  be 
fubjeS  to  an  adion  for  it ;  per  Holt  Ch.  J.  Ld.  Raym.  Rep.  6o8# 
Mich.  12  W.  3.  in  tlie  cafe  of  Mafon  v.  Keeling. 

fiMod.  115.       10.  Diflurbing  H.   in  the  ufe  of  his  franchife^   is  a  trefpafs. 

by^HoU^.  ^  ^^^^  594-  P^-  3-  "^""^  ^  Ana.  B.  R.  in  cafe  of  the  Queen  ▼. 
J.  in  deli-  '  Soley,  cites  ^9  £.  3.  18. 

tering  the 

•pinioa  of  the  Court,  cites  29  E.  3.  7^. 

p[.  2)     Where  Trefpafs  lies,  though  for  an  Ad  in 
itfelf  lawful.     Want  ofCare%  ^c.  to  a^oid  it. 

1.  ^RESPASS  quarc  vi  &  armis  claufum  fuum  [fregit,  &c  & 

^    herbam  fuam]  pcdibus  ambulatldo  confumpGt  in  6  aeres^ 

the   defendant  as  to  ally  except  the  6  acreSf  pleaded  not  guilty^  and  to 

the  6  acres  affio  non ;  for  he  /aid  he  had  an  acre  in  which  a  hedge 

'  cf  thorns  is   adjoining  to   the  /aid  acre^  aftd  at  the  time  ^  the 

tre/pa/s  he  cut  his  thorns y  and  they  ip/o  nutu  fell  into  the  acre  of  th$ 

plaintiffs ;  and  the  defendant  came  Jrejhly  into  the  acre^  and  took  tbewtf 

^   whicli  \%  the  /ame  tfcfpafc,  &c.  and  the  plaintiff  demurred.     And 

by  the  beil  opinion,  and  almoftr  tU,  it  is  no  pleaj  and  per  Choke  J. 

it  is  no  plea  that  ipfo  nutu  tiiey  fell  upon  the  land  of  the  plain'* 

ttff^ 


ti(f )  for  he  9Ught  to  faj  thai  be  could  not  io  itherwi/t,  cr  t/jat  he  did 
ft//  that  be  could  to  fnte  them  out.    Br.  Trefpafs,  pi.  310*   citefs 

6  £•  4*  7* 

2«  But  whm  the  wind  Honvs  my  tree  upon  the  land  of  my  netgh'  S.  C.  cited 
iourj  I  may  take  it,  and  this  is  no  trefpafs  j  for  this  ia  the  aft  of  (^^'J^^^^* 
the  windy  and  not  of  me  i  per  Choke  Juft.   Br.  Trefpafs,  pi.  310.  MiUenT. 

cites  ^  £•  4*  7.  Hawtjey. 

(X,  3)    Trefpafs  or  Trefpaflbr.   What,  or  who.  B7  see  (qj 
Confenty  Agreement^  or  Sufferance^  &c»  *"'  ^* 

X.  jF  fl  man  fays  that  he  will  dijfeife  %  N.  to  my  ufc,  and  Ifay  that 
^  I  am  content^  he  is  fole  diileiior,  and  this  is  no  command 
but  fufFerance.    Br.  Difleifin,  pi.  15.  cites  21  H.  7.  35. 

2.  If  a  man  fays  to  me  that  he  wilt  heat  jf,  S.  and  Ifay  Jo  as  you 
Willi  this  Is  no  tort  in  me.  Br.  DiiTeiiin,  pi.  15.  cites  21  H.  7.  35. 

3.  A.  requefls  B.  to  take  goods  of  C.  if  B.  takes  them  A.  is  a 
trefpalTor.  See  x  Salk.  409.  pi.  9.  Hill.  9  W.  3.  B.  R.  in  cafe 
of  firitton  v.  Cole. 

(X.  4)  What  (hail  be  faid  Trefpafs,  and  what  Felony.   [  468  ] 

I.  A  Man  took  the  feme  of  another  by  rape^  with  the  goods  of  the 
•**  baron^  and  it  was  adjudged  felony,  and  well,  as  feems  to 
me ;  for  though  the  taking  of  the  feme  be  not  filony,  they  re- 
main therefore  in  the  cuftody  of  the  feme  as  the  goods  ot  her 
.  baronj  and  when  he  took  the  feme  and  the  goods,  this  is  felony 
in  him.    Br.  Corone,  pi.  77.  cites  13  Aff.  6. 

2.  And  the  like  was  adjudged  before  of  a  vicar  who  took  feme 
and  goods,  and  was  delivered  to  the  ordinary  by  his  clergy. 
But  this  feems  to  be  where  the  feme  is  taken  againfl  her  wtlh 
but  qwere  if  the  feme  takes  the  goods,  and  go  with  another  man 
with  his  good  will.  Ibid,  and  fo  is  23  £•  4.  9.  where  the  fem« 
took  and  delivered  them  to  W»  N. 

(Y)     7*r</pa/s.    Againjl  whom  it  lies.     Gift  of  the  Jrri^S: 
Adion,     [Trefpafs  or  Detinue.  \  in  it  aot^ 

f  I.  TjE  that  comes  to  the  goods  by  delivery  of  the  plaintiffs  can-.  ^''"JVJ?*^ 
•"  not  be  charged  in  trefpafs  •,  but  he  ought  to  have  detime.  ^s^J? dtlt 
43  I*  3.  30-]  ».c.. 

Trefps^fs^  and  not  Detinue. 

fa.  If  A.  pMfod  of  goodsy  fells  them  to  B.  and  after  P.  leen)?i 
them  in  theppgffum  of  A.  and  after  A.  delivers  them  to  C.  to  carz-y 
to  another  ploccf  who  carries  them  there  accordingly.    B.  ihall  n  Jt 

Mm  a  hav:^ 


4^  Crttiiarji. 

have  trefpafs  Againjl  C.  upon  this,  but  detinue ;  becaufir  fi^  catttf 
to  the  goods  under  the  delivery  of  the  plaintiff  himfelf.  \6  H«  7.  %* 
b.  3.  Per  Curiam.] 
It  It  a  good  [3.  &  if  A.  buy  goods  of  nuy  and  after  leaws  them  in  mj  pojfejfivn^ 
^^ht^i^  A.  Ihall  not  have  trefpafs  againft  mc  for  the  detaining  after,  but 
ikfZMtht'  detinue*,  becaufe  he  comes  to  the  goods,  by  lawful  means,  by 
goods  to  him   deliverance  of  the  plaintiff  himfelf.     16  H.  7.  2.  b*  Per  Curiam#] 

in£t  judgment  of  the  writ,  if  it  be  in  one  and  tbefawu  county  ;  for  tbif  proves,  that  be  ouglit  to  have  adioa 
ot  detinile**   £r.  Trefpafs,  pi.  33.  cites  34  H*  6.  5* 

[4.  He  who  comes  to  the  thing  by  the  latv^  cannot  be  charged 

in  trefpafs.] 

[,$'  As  if  a  man  comes  to  goods  by  delivery  of  the  fbertf  upen 

replevin  fued,  trefpafs  does  not  lie  againft  him.  44  £•  3.  20.  b.] 
Bf. Trefpafs,  [6.  If  goods  are  cajl  into  the  fea  by  tempejl^  and  a  firanger  takes 
pi,  54.  c.tei   ffy^,^  ^'„j  delivers  to  the  fervant  of  the  owner^  for  the  prsfis  of  the 

owner y  no  trefpafs  lies  againft  him,     46  E.  3.  15.]! 
Ow.  no.  f  7«  If  a  conjiable  tales  niy  goods  lawfully  into  his  poffefjumy  to  the 

^'•^t  wa  ^'  1^  of  the  owner y  upon  waiver  of  them  by  a  felony  though  he  after* 
Siatthecop.  wards  refufe  to  deliver  them  to  me  upon  demand,  yet  no  trefpais 
ihibie  took  a  •  Ues  againft  him,  but  detinue.   Trin.  4  Ja.  B.  R.  between  Wal* 

Sd°"»*W      GRAVE  AN-D  SkECNES.] 

B.  of  zol.  and  found  the  lol.  about  the  felon,  but  becaufe  t)ie  place  where  he  took  the  felon  vat  of  tm 
ftrength,  he  was  carrying  it  to  another  town,  but  was  robbed  by  the  way  ;  and  whether  he  Ihoold  be 
charged  in  trefpafs  was  the  doubts  Williams  J.  held,  that  he  ought  to  keep  the  money  fafctj,  >b^  be- 
€aufe  he  did  not,  he  is  liable  to  this  adiun.  Popham  faidf  he  might  have  pleaded  not  gatltjr ;  lor  be 
fiiid,  th4t  if  a  town  has  the  poflStilioa  of  my  goods  a  detinue  lies,  and  not  a  trefpafs  :  but  if  a  ftraage^ 
takes  them  out  of  their  polTeifion,  there  a  trefpafs  lies  ;  and  therefore  he  concaved,  in  this  cafey  ihtt 
the  plaintiff  (hould  have  broughtti  trover  add  converfion,  and  not  a  trefpafs,  quod  all  jufticiarii  coocefle- 
runt }  and  therefore  the  cafe  was  deferred  till  neat  term,  to  be  argued  upon  tbe  general  ifluc« 

•[469] 

f  ■^— "^  [8.  If  lefee  at  will  does  voluntary  wa/ley  as  in  abatement  of 
t  ^0^' 55^'  houfes,  or  cutting  of  trees,  a  general  ailion  of  trefpafs  lies,  for 
Cro^'  7tV  fthis  determines  the  will.  Litt.  15,  Co.  5.  Coumt£Ss  of  Salop, 
pi.  10.  s.p.  13-  b.  22  L.  4.  5.  p.] 

ag.ecJ  by 

Popham  and  FcnneV  in  the  cafe  of  the  Countefs  of  Salop  v.  Crompton,  St  C  ■■  Cfo.  £.  7S4.  pi.  22. 

S.  €•  and  S.  P.     For  the  privity  of  che'leafe  U  determined  by  the  doing  foch  ad. 

S.P.  in  S.C.  [p.  If  I  bail  to  B^  my  beafls  to  leepy  or  for  fpecial  purpofe,  as  to 
agreed  by      compoft  or  plow  his  land,  and  after  B.  kills  them,  a£lion  of  tref- 

.  -  dehrery^  yet  if  he 

general  trefpefs 

per    ~ J'   ^""  J"   ^ — ' ""  ''" — ^*'   "J'  ^"  i2  E.  4.  5.  b.j 

Ciir.  cite<  Litt.  fd.  if.  and  rt  H.4.  17.  a.   an"^  13.  b.    ■         Litt.  f..7r.  S.  P.  -Co.  Litu  ^7. 

S.  P.  and  fjfs,  that  I  may  have  a€tion  of  trcf|)ar:k  on  ihe  caf;:  for  this  converfijn,  either  the  one  or  Cfat 
other  4t  ray  eieATon. 

If  2  man  has  my  h*ajit  to  drano  in  the  plough,  and  killi  tBem,  I  {hil\  have  trefpafs  ;  per  Mey!ei  Be. 
tTrefpafs,  pi.  295.  cites  2£.  4*  4«  .     \  .        - 

Contra  if  thy  art  bailed  to  him,  and  Lc  kills  ihcm  }  per  Maylct  Br*.  Trefpafi,  pi.  195.  cites  a  E.  4. 4* 

to.  In  trefpafs  it  is  a  good  plea^  that  T,  S*  ^ims  feifed  of  the 
houjif  a  fid  -made  Urn  executor^  by  which  be  entered^  emd  toot  the  ch^ 
in  the  dedaratton.  Per  Thorp :  thtfrfi  poffeffion  of  the  goods  au 
(chtft  is  in  the  executor ^  though  evidences  are  in  the  ^heft  s  fortkey 

cannot 


cumot  know  what  is  In  it  till  it  be  openedj  and  if  chatters  are  in 
the  chefty  the  heir  may  haye  thereof  an  a£tion  of  detinue^  but 
net  trefpafs;   quod  Cur,  conceffit.     Br.  Trefpafs,  pi.  396.  cites 

43  E.  3-  M- 

11.  If  a  man  Sfirains^  and  after  the  tenant  offers  the  rent^  and  Br. Detinue 
Xbit  lord  refufes  it,  the  tenant  fhall  have  detinue  of  the  diftrefs,  J*fs*"c/^* 
but  not  trefpafs ;  but  if  the  lord  kills  the  beafts»  or  labours  them^ 
trefpafs  lies.    Br.  Trefpafs,  pi.  29.  cites  33  H.  6.  a6.  ay. 

12.  If  a  man  takes  my  goods  as  a  trej^affor^  I  may  have  replevin^ 
though  the  trefpaifor  has  property  by  tort ;  for  this  is  of  the 
property  which  I  had  at  the  time  of  the  caption.  But  I  cannot 
have  detinue;  for  this  is  of  property  which  is  in  me  at  the 
time  of  the  a^ion  taken ;  per  Brian.    Br.  Replevin,  pi.  36.  cites 

6  H.  7*  9*  ^         ' 

13.  Where  lUicfieriff  levies  the  condemnation,  and  does  not  return 
the  %urit,  aflion  of  trefpafs  lies ;  per  Kingfmill  J.  Br.  Faux 
Imprifonmcnt,  pi.  12.  cites  21  H*  7.  22. 

14.  Detinue  does  not  lie  rf  hawks,  bounds,  apes,  or  monkeys,  or  Br.  Pro. 
fuch  like,  which  arc  things  of  plqafure,  and  are  made  tame,  and  ^^'^^q^ 
vrcre  feTite  naturae;  and  yet  trefpafs  lies  of  them  well,  and  the 
plaintiff  ihall  recover  damages  of  the  taking;  per  Brudnell,  & 

pon  negatur.    Br.  Detinue  de  Biens,  pL  44.  cites  la  H.  8.  5« 

C  470  ]■ 

(Y.  2)     Trefpafs,  and  not  Cafe.  ^JJ^^^^ 

(M.f)  (N.C) 

£i.]Cio.  iF  toll  he  taken  by  a  miVLtr  of  one  who  ought  to  he  toll*  P^»36, 17. 

f^^^i  general  trefpafs  lies,  not  a£tion  upon  the  cafe ;  JJ,,  ji'^fg** 
for  it  is  as  illegal  as  if  be  jiad  uken  the  moiety.  *  41  £.  3.  '24.  pi.  14.  citU 
b.t44E.3.2o.]  S:^^_- 

AAion  forle  Cafe,  pi.  lu  cites  S«  C  ■  ■  Br.  Trefpafs,  pL  41,  cites  S.  C« 

f  Br.  A^on  far  le  Cafe,  pL  19.  cites  S.  C>      1      Br.  Tiefpals,pU  47.  dt«s  S.'C4— -Fiuh.  tiu 
Brieir,  pi.  579.  cites  40  E.  3.  10. 

[2.3  [11.  If  a  man  takes  a  fervant  out  ofmyfervice,  and  retains  jBr.  Ae- 

Ufn,  trefpafs  lies  againft  him.     ^  ^^  H-  4.  23.  b.  24.  Tr,  15  Ja.  ^^•^^'"/•g 

between  Whetelt  and  Stone,  agreed  per  Curiam  in  writ  of  cites*s.cV 

error  at  Serjeant's  inn.     39  E.  3.  38.  Adjudged.    43  Aff.  9.3      —Br.  La- 
bourers, pi* 

ftr.  cites  11  H.  4.  it,  21.  S.P.    Trefpais  vi  9c  amis  lay  at  commoQ  law.— Br.  Trelpais,  pL  92* 
cites  II  H.4.  23.  S.  P.  * 

[3O  [12.  But  if  he  does  not  take  him  out  of  myfervice,  but  pro-  Br.  Lahoiir« 
eures  him  to  go  out  of  myfervice,  and  retains  him,  trefpafs  does  not  «»>  pi-  *!• 
lie  agalnft  Jim,  but  cafe-,  for  he  does  not  do  it  contra  pacem.  ^.^,""| 

II  H.  4.  23*  b,j  «     thattrrfpaft 

f  i  St  armis  did  not  fie  in  this  cafe  at  common  law,  but  that  a^QO  oa  the  ca(e  did« 

[4.]  [13.  If  %  fervant  departs  out  of  my  fervice^  no  trefpafs  lies  N9a^UonIo 
tgainft  him.     1 1  H.  4.  23.  b.J  agSn^tli' 

letaUicr  at  commoa  law,  and  for  that  xtafon  the  fiatoU  of  labaareil  wu  aude.    Br.  Libsurera,  pl«'»f « 

SUCIIIH.4.  21,  A2« 

M  m  3  [5.]  [14. 


Hob.  i8o.         [5*]  [M*  ^3  ferjeant  Qf  L(nidon>  or  iaiTtfvti  %  ceunterj  !«(#/ 

pi  115.  S.C.  ^  ^^^  j^^^  ^  <:a^/a/  i/i  ^r^^  »t  my  fuk,  4mdJ*  S,  rtfcu€$  him  oiti 
of  its  poffejfton^  I  may  have  a  general  writ  of  trefpaOi  againft  bim» 
faecaufe  the  ferjeaiit  is  my  fervant  to  this  parpofe,  as  well  as 
fervant  to  the  king  v  and  therefore  the  taking  out  of  the  po* 
feffion  of  the  ferjeant^  who  is  my  fervant,  is  a  taldng  out  of  my 
pofieflion.  Tr.  15  }a.  between  Wh&t&lt  and  Stoue  adjudged 
m  a  writ  of  error  at  Serjeant's^inn.  See  the  fame  cafe  Hobart's 
Reports»  242.  and  at  SerjeantVinn  there  were  eited  thefe  piece* 
dents.  Mich.  34^  35  EL  B.  R.  Rot.  169.  Ashtell  and  Rudge 
adjudged  in  point.  Mich.  42,  43  £1.  Rot*  468.  B.  R.  Pattingee 

+  Cr<^*.     AND  Marriot.    Mich.  37,  38  El.  Rot.  19a.  botwecft  t  F£»»li^ 

t?  ™**'38   ^^^  Flasket,  both  adjudged  in  point.} 

CJU.  B.  R«    S.  C.  but  not  S.  P.  Mo.  4^2,  pL  5S4.  S.C.  but  Dot  S.  P« 

Hob.  I  So.  [(J.]  [i^:  ^ut  in  the  cafe  aforefaid,  I  may  have  adion  on  the 

Mfe*o/*  "*  ^^  ^'  ^y  eteRion.    Tr.  1 5  Ja.  between  Speere  and  Stoke  ad* 

Wheat-  judged,  and  the  judgment  affirmed  in  writ  of  etror  at  Serjeant's- 

w  ^»  inn,  at  the  fame  time  that  the  general  afticn  was  affirmed.] 

•TOMBy 

titci  S.  C.  that  though  the  nfcout  w«i«  laid  ▼!  ft  armis,  yet  It  would  bear  oither  treipaCs  ti  9c  anni^ 
or  trefpars  upon  the  cafe ;  but  the  plaintift' muft  beware  that  he  follow  his  original,  if  it  be  by  writ ;  for 
If  that  be  vi  ^  armit,  or  upon  the  cafe,  the  judgment  f^afVbe  fttitabl^.  And  Co  it  muft  be  in  i  bit 
In  B.  R.  *  but  if  the  bill  be  trerpft(a.fBiiaa]^  ^pUher  ?»  4t  amity  aor  upoo  the  cafe  fjf9aAf  he  aai 
ttfe  it  to  either. 

•[471] 

Cfo*  J.  501.       [7.^  [t6.  If  a  man  beats  the  fme.of  J.  S.  by  which  he  lofes  the 

•djodgej  •  *  confQrtJbip  ef  his  feme^  J.  S;  alone,  witJkont  naming  his  wife,  may 
f>r  the  ac-  have  a  general  aAion  of  trefpafs  againft  him  for  the  battery  of  the 
tion  is  not  feme  per  quod  confirtium  amM  by  2  montha»  though  this  a^on  be 
j^Bict  gf^und^^l  upon  ^^  lofe  of  the  confor(?fl)ip)i  Mich.  16  Ja.  B.R, 
tat  barm  between  Gut  AND.LrvEsET  adjudged  by  aKimittancei  that  the  ge< 
ddne  to  the    xitt^  aftiou  of  trefpafs  lie^l 

fcjm*  but  *r  J 

it  is  brought  for  the  particalar  loft  of  the  bttflbaAd**,  ft*  t|iar  he  M  th«  conifMnT  of  hic  wife,  irfiich  at 
<lnly  a  damage  and  a  loft  to  him(cif>  for  which4»y  ibatt-bav«thii  aAioo,  u  the  mafter  Hudl  km  lor  cb^ 
lofs^of  his  fervaiitU  (ervice, 

S.  C.  cited  [8,]  [i  7*  &  the  bafon  alone  may  have  a  general  a£tion  of  ttef* 
^L*'^'*^th'  P^  f°^  Ptenaeing  and  battery  ef  the  feme  per  juod  negotia  fua  itn 
tafcof  GoY  fi^^  remanebant,  Tr.  27  El»  B.  R.  Rot.  2^7.  between  CnoLfiCLBt 
T.  LivLaiY,  AND  CuNSY  adjudged.] 

|U  adjudge  . 

%%  £lia.  in  B.  R.  And  another  precedent  wis  cited  to  be  inthe  £icche^er  in  Dotlxs*s  ca{e«  that  faci| 

^  a^on  was  adjudged  good. 

Cfo.  E.  374-  [9.  ]  [  1 8.  If  xh^Jheriff  upon  a  writ  of  e^iettt  tales  a  furnace  fixed 
p',^  Dat  ^^  ^y  land^  andfelh  it  to  %  S.  and  he  takes  if,  no  aftion  of  trcfpaft 
ai.Tciiis.C  hcs  againft  J,  S.  though  it  be  admitted  that  the  flicriff  could  not 
fa)'s  it  was  lawfuHy  fell  that  which  was  fixed  to  the  land ;  for  J.  S.  comes  to 
Selaion'ia  ^^  without  any  tort  done  by  himfelf.  Hill.  37  EI,  9.  between 
^  agaiMk^^  Dat  V.  Austin  anp  BisBicfj,  per  Curiam.] 

the  defend-  '  "  • 

lAit,  oecaufche  has  it  by  the  delivery  of  another,  and  act  by  his  own  tA'mg  ;  but  that  this  fliatter  «q| 
«tt  rovch  ifiljfted  apcn,  becaufehe  was  prefent,  and  a>okit,  and  fo  he  was  in  immediare  trefpafler  j  and 
^Irea  42  E.  3*  6.   zc  H.  7.  x^.  and  21  H.  6.  16.  Ow,  70.  $.  C«  Up»  that  the  Court  heU  k  « 

food  difch^rge.— — 'C  f^  £•  3^8.  f\»  3.  S.  C.  but  not  S.  F» 

19  10,  Where 


f  O.  Where  a  man  tmds  heafis  to  another  to  compefter  his  land^ 
snd  ajhrangtr  tsies  tbiM^  ti^fpafs  lies  vi  &  armis ;  but  amtra  jf 
iht  owner  takes  them  witbm  the  term :  for  there  lies  only  a&ion 
upon  the  cafe  \  iot  if  ttefpafs  vi  &  armis  (hould  lie,  he  ihould  re^^ 
cover  the  value  againft  the  proper  owner  %  per  Hank,  quod  Hill 
&  Culpepper  conceflerunt  Br.  Trefpa(s»  pL  92.  cites  1 1  H.  4-  2  j. 

I  %•  In  debt  mgainfi  2,  as  executors ^  where  the  one  h  not  executor ^  Br.  Aftlon 
and  hi  appears  and  eonfeffesj  and  the  other  makes  defence^  and  the  pi.^^^b/dttf 
plaintiff  recoversi  the  other  ihall  have  defceity  but  not  trej^s :  s.C 
for  tie  is  party  to  the  judgment;    per  Littleton.     Br.  Trefpa6» 
pL  180.  cites  9  E«  4.  13. 

12.  If  a  man  lends  bis  horfe  to  ride  to  Torif  and  he  r{des/urthef\ 
trefpafe  general  does  not  lie,  for  this  is  the  authority  of  the  party ^ 
but  trefpals  upon  the  cafe }  but  where  he  mifufes  the  authority  of 
the  lavj^  he  {hall  have  trefpafs  general  \  as  if  a  man  diftrains,  and 
kills  the  diftrefs,  &c.  Br.  Trefpafs,  pi*  327.  cites  12  £.4.  8. 
per  Brian. 

13.  In  trefpafs  the  defendant  jufRfied  entering  into  the  houfe  hy  H^  Cturrg  §f  Ih 
eencc  of  the  plidntiffs  and  the  ptaintiff  faid^  that  he  hroke  his  door  ^Jj^^* 
and  windows^  of  which  he  has  brought  Uns  a£Hon^  and  no  plea;  fox  -  „gjl^fttr^ 
of  licence  infaR^  as  here^  he  Jball  not  have  general  oBion  of  trefpafs^  as'eatenof 
hut  upon  the  cafe.    Br.  Trefpafs,  pL  359.  cites  21  E.  4.  75,  76.        {^j/l,!"^"* 

an4  taking  the  btml,  or  cnttring  to  fee  wafte>  or  to  diftnin,  and  after  breaking  the  ^Mlf,  or  killing 
|be  difticii,  there  liei  general  Wfit  of  tftffaTe.    Contrary  abore  of  Licence  in  fad.    J  bid. 

'  14.  If  a  man  diftrains  hafts ^  and  impounds  thenij  and  another 
tales  tbem^  he  who  diftrains  fliall  not  have  general  a£Kon  of  tref- 
pafs }  for  he  has  no  property.  Contrary  of  goods  bailed  \  quaere 
of  eftray.     Br.  Property,  pi.  52.  cites  20  H.  7.  i. 

15.  A.  leffee  for  years  of  a  houfe^  demifed  it  for  6  months,  and   [  472  j 
afterwards  permitted  him  to  occupy  the  houfe  fair  2  tnonths  longer,  Jo-  »»4-  pL 
during  vfhich  time  he  pulled  doKvn  the  windows^  &c«     A.  broueht  ^^*  ^  ^ 
cafe  againft  him  ^  it  was  olge^ed  that  the  aAion  did  not  lie,  be-  West  akv 
caufe  it  was  the  plaintifPs  folly  to  let  him  continue  tenant  at  fuf-  Taxrvui, 
fexance  t  and  if  any  a£^ion  did  lie,  it  was  trefpafs.    The  Court  |||^^,"tf^ 
conceived  that  either  cafe  or  trefpafs  lay,  but  that  cafe  was  the  th^tthea«# 
moft  proper  a£tion  to  recover  fo  much  as  he  was  damnified,  be*  ^^^  ^1*  . 
caufe  he  himfelf  is  fubje£l  to  an  a&ion  of  wafte  \  and  judgment 
for  the  plaintiff.    Cro.  C.  187.  pi  7.  Pafch.  6  Car.  B.  R.  Weft  v. 
Treude. 

i6«  It  viras  holden,  that  where  an  a^ion  is  brought  by  the  mafter 
for  heating  his  fervatUy  by  which  he  hft  his  fervice,  that  this  is  tref- 
pafs vi  &  armis,  and  not  upon  the  cafe ;  but  in  this  cafe  the  maf- 
ter (hall  not  have  damages  for  the  beating,  but  for  the  lofs  of  fer-* 
vice  only,     Clayt.  17^  pi.  27.  Aug.  1633.  Swallow  v.  Stephens. 

17.  In  an  adion  iorjlopping  a  rivulet^  and  drowning  a  clofe^  and 
Aereiy  filing  the  trees j  it  was  held,  that  cafe  lies  for  him  in  re« 
verfion,  and  trefpafs  for  the  tenant  in  poffeilion ;  but  during  the 
term  the  reverfioner  cannot  have  trefpafs,  that  being  founded  only 
Upon  the  poffeffion.  3  LeVf  209.  Hill.  36  a^d  37  Car.  2,  C.B, 
Biddkaford  v»  Onilow« 

M  m  4  s8«  Trc£» 


47'  €ttl|MOl. 

-  iS.  Trefpafs  quare  vi  &  annis^  for  a  nnfaiice  in  Ujfing  duttg^ 

and  c^ufingJUnkifig  toater  in  his  yard  to  run  to  the  vmUs  ^tbe  flaim^ 
tijP^  hmje^  and  by  pitrcing  them  run  into  his  cellar,     Ahtf  a  verdift 
it  was  moved,  that  trefpafs  vi  &  armis  does  not  lie  againft  the  de- 
fendant for  thisj  becaufe  a  man  cannot  be  a  trefpaflbr  with  force 
;ind  arms  in  his  own  ground ;  but  that  he  ought  to  have  brought 
an  a^ion  on  the  cafe.  The  Court  feemed  to  be  of  cminkm  againft 
the  plaindfT;  but  afterwards  they  gave  judgment  tor  htmy  after 
great  wavering  in  opinion,  pro  &  con*    Hard.  6o»  Trin*  i4$5tf» 
m  the  Exchequer.  Prcfton  v.  Mercer. 
The  Court         19.  la  cafe  the  plaintjf  dtchrcd,  that  he  w/w  pojfeffedefa  drfe^ 
S^Tti^"     *^^  *^  defendant  dug  pits  in  it,  &c.  per  quod.  &c.     And  after 
good  laws     v^rdi^  for  the  plaintiflF  it  was  adjudged,  that  the  action  will  not 
for  the        \\^ .  becaufe  the  caufe  of  a£lion  was  properly  trefpafs,  for  which 
^^'^^'th^t    ^^^  p^rty  might  have  an  afliion  of  trefpafs,  but  could  not  turn  it 
which  waf     into  an  ai^lion  upon  the  cafe,    Arg.  Ld.  K^^ynit  I^ep.  188  £aft« 
properly        p  Will.  3.  in  cafc  of  Skapcott  v.  MuGFORD,  citcs  HilL  4  and 
M^i^T    5  W-  and  M.  in  C.  B,  Thornton  v.  Auften. 

^pon  the  r«/#,  only  with  defi^  to  evade  the  ftatute  of  la  and  %%  Car.  a.  and  togftfiU  ttfi^  ihomgh  tie 
4amafei  vitre  un4er  40  f •     ^  Ra^m.  Repf  1 88.  in  caff  of  Shap^o;;  t.  Mu|iiDrd. 

« 

[Y.  3]  [In  what  Cafes,  and  at  what  Time,  T^cfpaft 
lies,  where  the  Matter  is  Felony.\ 

Oif»  To»       [!•]  Dp*  |F  ^Jlrangor  takes  my  borfe,  or  other  goods«  and  fells  it 
C«r  In's'c.  ^0  J*  *•  ond  J.  S.  takes  it  accordingly^  no  a£lion  of 

that  trefpafs  tFcfpafs  Ucs  againft  him.    HilK  3^  £].  B«  in  the  faid  cafe  of  Dat. 
will  Dotlie    Per  Curiam.] 
|giiii:>  che  -  -^  • 

vendee*  hot  a  de^iniie.  . 

y  ■■*■  1^       [%,^  [^o.  No  trefpafs  lies^  becaufe  it  appears  to  the  Court  to  k 
FoL  557.  felony  i  for  thk  appertains  to  the  king  only  to  punifh,    Tr.  4  Js(. 
^      -    -^  TB.  R.  Hugqin's  case.] 

*  [  473  ]       f  3'^  t^''  '^^  action  of  trefpafs  do<j8  not  lie  for  the  baron  for 

S.  C.  cited  battery  of  the  fepie,  by  which  the  feme  languifbed  by  fix  nueeh,  at^4 

brRoUCh.  /^^  '•Medof  theflroke;  for  this  is  felony.  Tr.  4ja.  B.R.HuG^ 

Tijcafeof^'  gin's  CAS5,  adjudged.] 

Dawkes  ▼.  Coveneigh.         * 

^oy»  ^»'  [4.]  [22.  [So']  li  A.  robs  S\  of  3000/.  of  money  in  bags,  fit 

Coun  held  ^^'^^  ^^  ^  5^^  indiffed  and  eonviBed^  and  after  B.  brings  trelj^) 
the  pieain  againft  A.  for  taking  of  the  money,  and  he  pleads  this. matter  iq 
bar  naught,  bay,  it  fecms  that  the  aftion  does  not  lie  5  becaufe,  wheq  it  ap- 
doea  not*^  pears  that  the  z<k  was  felony,  the  party  ought  to  fue  him  by  vay 
ihew,  that  of  appeal,  if  he  will  have  his  goods  agaia;  or  profecute  hmi  by 
the  plamtif .  indidmcnt,  and  then  he  fliall  have  his  goods  again  by  the  JUheU  tf 
Sence  for  21  i/*  8*  for  otherwife  no  one  will  profecute  felony  for  the  puUic 
the  convie.  good,  to  punifli  fuch  offenders,  but  only  to  have  trefpafs  for  his 
*Mft  iihcr.  P^^'^'^^  intcrcft.  Contra,  Mich,  2  Car.  B.  R.  between  Mahkham 
wifehefhaiii  ^^^  CoBBF.,  by  Doderidgc  andWhitlock;  but  Jones  e  contsa, 
m  h»v«      bcQaufe  h?  cannot  aver  againjl  the  v^rdili*    But  it  fccms  h«  may 


Wftt  sigualt  it,  he  being  a  ftraiiger  to  it.    Intratiir,  P.  i  -Car.  iBftitotioo, 
Rot.  1 1 1.  The  bar  was  adjudged  ill  upon  the  pleadings  not  upon  ^^^ 
the  matter  in  law.]  procutcment 

it  not  fufli- 
«isiiC  s  aod  for  that  reafon  judgment  was  glvta  for  the  plaintSir.  Jo.  147.  pU  %•  S.  C«  a^reea^Ie 

to  R0II9  logedier  with  the  reafens  of  Jonet  {  and  in  the  conclafioa  fays,  quere  bene  ;  for  it  ta  a  point 
of  great  confeqoence  m  well  of  the  one  part  as  of  the  other.  Lau  144*  S«  C  and  the  dc^adut 

in  his  bar  having  averredy  that  it  aa  the  ftae  oflince,  it  i»a$f|id  by  Doderidgeto  be  ill  i  becaufe  by  thn 
IndiQment  Jt  wal  fbond  burglary,  and  here  it  is  only  trefpals,  which  cannot  be  the  fame  ofiiepce  j  hot 
he  might  hare  averred,  that  it  was  for  tho  faoiecapdon.  And  Jones  and  Whltlock  agreed  to  this, 
thocigh  thejr  difoed  ai  to  other  cwttcii.  8.  C.  cited  |er  RoU*  Ch«  J.  Sqr*  347.  |aeaie  of  UawlLsi 
f  •  Covene^h* 

I!5*]  1^3*  ^  ^^  ^^9^^  jT  S<>^  talen^  if  it  appears  upon  cvU 
dence  that  it  was  felony,  it  feems  the  a£bion  does  not  lie  for  the 
caufe  aforefaid,  and  yet  he  cannot  plead  it.  Contra  in  the  faid 
cafe  of  Markham*.'   Agreed  per  Curiam.  J 

\6J]  [24.  If  A,  enters  into  the  houje  rf  B.  and  there  robs  htm  fel^  Sty.  34C 
filoujiyi  and  after  B,  indiBs  A.  for  this  felony,  and  upon  not  guilty  ^'^  ^^ 
pleaded  he  is  found  guilty j  and  has  his  clergy^  and  is  humi  in  his  ^^^  ^^  * 
hand^  andfo  delivered i  in  this  cafe  B.  may  bring  an  aAion  of Jref^  Ch.  J.  iaii^ 
pafs  againfi  A.  for  entry  of  his  houfe,  and  takins  lool.  of  his  mo-  ^^^^  '^  2^" 
ney ;  for  here  is  not  any  inconvenience  by  it,  for  he  has  profe-  not  he  he- 
cttted  him  according  to  the  law  aS  a  felon,  at  the  fuit  of  the  *  com*  ^t  convk. 
monwealthy  and  it  was  a  trefpafs  alio  to  the  party  \  and  therefore  ^^'  ^^^ 
there  is  good  reafon,  that  he  (ball  have.secon)pence  for  the  wrong  UieMon 
done  to  nim  alfo,  inafmuch  as  he  has  done  his  duty  in  the  profe-  might  not 
.cution»  according  to  the  law,  for  the  felony  at  the  fuit  of  the  J^j*^^^*^ 
king.     M.  1652,  between  Dawkes  and  Cavennaugh.     Ad-  party  rohhei 
judged  per  Curiam  upon  a  fpecial  verdi£t  in  London.    Intratur,  could  not 
kill.  1650.  Rot.  <S53.J  "Zl^^ 

he  (hall  not  lofe  it  now  ;  for  now  there  is  no  danger  of  componnding  for  the  wrong ;  and  iho  reft  of  thf 
jufticcs agreed  with  Roll,  and  fo  judgment  uras  given  for  the  pUinti^.«>-See  (A.  a)  pl>  3*     ' 
*  Qrig.  it  (bien  publi^ue). 


(Y.  4)    Trefpafs,  or  Trover.  ^^,^^ 

|.  •T'HE  defendants  baiFifffeifed  the  plaintifPs  bead  for  an  bertoty  Cm.  E.  ?.-*, 
*    where  none  was  due.    The  defendant  a^eed  to  thefeifure^  atid  ?  jyjj^'"'^^ 
converted  the  bea/l :  whereupon  the  plaintiff  biought  trover.     It  c.  B.  s.C, 
was  infilled,  that  the  property  was  gone  by  the  talcing,  fo  as  the 
plaintiff  cannot  difpofe  of  the  beafts,  and  therefore  the  proper   [  474  j 
a£lipn.is  trefpafs.     And  of  this  opinion  was  Daniel;  but  othc'is 
c  contra,  and  that  he  had  ele^iion  to  bring  either  of  the  a£^ions  at 
his  pleafure.    And  fo  it  was  adjudged  for  the  plaintiff.    Cro.  J.  jo. 
.  pi.  ai.  Mich.  2  Jac.  C.'B.  Bifhopv^ Lady  Montague. 

2.  In  trefpafs,  &c.  the  plaintiff  declared^  that  he  was  robbcd^of 
ao/.  and  thfif  he  purfued  the  robber  to  fuch  a  town,  and  there  fhewed 
iim  to  the  defendant,  wIk)  was  conjlable^  and  he  apprehended  hisn,  and 
finding  the  20/.  about  him  took  the  fame,  and  detained  it  in  bis  pojfef 
Ron.  Tlie  defendant  confcffed  tlie  taking  the  20I.  as  above,  but; 
tU^t  it  bein^  a  place  of  np  (trcngth,  be  wa^  carrying  it  to  the 

next 
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next  towYf,  and  was  robbed  of  the  money.  PopKam  thooght  A€ 
plaintiff  fhould  have  brought  trover,  and  not  trefpafa,  fa  whidi 
the  other  juftices  agreed*  Owen.  i2o.  Mich.  3  Jac.  B.  R.  WaL* 
grave.  ▼•  Skinner* 

to 

(Z)    Trefpafs.     Of  what  Tbing. 

[x.  ^HE  oiligor  may  have  trefpafs  vi  Isfarmh  agmnft  the  M* 
g^^^  fi^  takifig  of  the  obligation,     ao  H.  6.  24.  o.] 


2.  If  he  who  has  charters  breait  the  JialSf  trefpafs  lies.    Br% 
Trefpafs,  pL  29.  cites  33  H.  6.  26,  27. 
•  TreTpafa  «      3.  Trcfpafs  lies  cf  a  couple  (f^  hounds^  and  of  partridges^  and 
fj^^    P^^fi^^^  ^^^^  >  bu^  ^^  fi*^  ^*  fay  ^  valentiam^    Br.  Trefpais^ 
the'aWeod.   pl«  315*  cites  8  £*  4*  5* 

antdemor*  , 

fed  in  lftw»  anl  the  plalotiflT  recotered  6a»  8d*  for  cofh  and  daffla|es»  notwithftandlof  that  the  h&atA 
heabeaft  of  plcaTurryaiidieremtvne,  and  of  which  a  man  doet  not  pay  t&diesy  and  appeal  of  fdoa y  4aei 
901  lie  thereof,,  nor  adion  of  detinue  i  Intifa  man  takes  it  sml  hittt  if^  f^^l^fi  iw  }  ftf  when  k  la 
made  came  the  mafter  baa  thereof  a  property,  and  it  mn  be  pleafuR  or  profit  to  the  owner,  as  W  |a»d 
kit  houft^  Off  to  kill  deer  or  reriiuii,  ftc.  ^nod  noc^     Br*  Trefpafs,  p).  407.  cites  11  K.  S*  3. 

4.  Trefpafs  by  the  Lady  Wiche  againft  the  par/on  of  D.  who 
tooi  a  coat  armory  certain  pendants  with  the  arms  of  Sir  Hugh  Wiche 
her  baron,  and  ajkuord  in  a  chaptl  where  he  was  buried;  the  patfin 
fdd  that  be  took  them  as  oblatiotis.  Yelverton  faid,  I  have  a  feat  in 
the  chancel,  and  have  a  carpet,  book,  and  cufiiion,  and  the  pam 
fon  Ihall  not  have  thofe  cliofes  in  adion*  Per  Pigot,  the  panon 
cannot  take  a  grave*ftone.  Qu«re,  for  by  the  reporter  otooioni 
Ihall  be  taken  according  to  the  intent  of  the  donor.  Br.  Tre^afi, 
pi.  [ 8 f.  cites  9  £.4.  14. 
Forthetak-       5,  Trefpafs  Kes  of  a  bawky  popinjay^  thru/b^  ^,  &c.  which  are 

Ui^kfrf    ^"^  ''"''^'    ®^'  '^^^fy^^h  P^-  507*  cites  12  H.  8.  3. 

tUimed)  a  man  ihall  not  have  trefpafs,  but  trover  and  converfion.  And  the  count  mifht  ^  ha  that  he  It 
rsrfaimcd ;  and  is  j)ot  fufflcicntlo  £iy  he  was  pofleM  of  him  as  of  his  proper  goods.  F.  N.  B.  S6.  (L}  ia 
the  flaw  notes  there  (f), 

6.  If  a  man  draws  nvine  out  of  the  veffels  and  puts  water  in  the 
fame  to  fill  them  up  again,  he  ihall  have  an  a£lion  of  trefpa& 

F.  N.  B.  88.  (F). 

7.  In  trefpafs  for  tabing  a  greyhound  with  a  collar^  die  defendant 
pleads  that  tie  dog  was  courfing  an  hare  in  his  lasidy  andtherrfore  be 
took  and  led  him  away.  Whereupon  the  plaintiff  demurred;  and 
adjudged  for  the  plaintifl^  becaufe  the  plea. is  frivolous.  Wherebv 
it  feems  treipafs  lies.  Cro.  J.  463.  pi.  10%  Hill.  15  Jac.  in  B.  R. 
Athil  V.  Corbet. 

t  475  3  *•  Trefpafs  will  lie  againft  a  man  for  frigbtning  another  out  of 
his  money.  As  where  feveral  perfons  threatened  to  fend  A.  to 
Newgate  by  colour  of  a  warrant,  and  to  indid  him  of  peijury 
unlefs  he  would  give  thorn  money  and  a  note,  which  he  did 
through  their  threats.  And  every  extortion  is  an  a^ual  trefpafs^ 
Per  Holt  Ch.  J.  1 1  Mod,  137.  Migh,  6  Ann«  5.  R.  the  Qucca  t. 
Woodward. 


(A,  a)    Trefpafs*    At  what  iTtmt  it  Kes* 

[i*  iF  a  man  marriet  my  niea  I  (haH  not  haye  trefpafs  fuppoling  ^uii.  tin 

*  the  trefpafs  at  the  day  after  the  marriage^  for  then  u^  W9«  Jfc*^"*JJ|^ 
free  by  marriage  before^    4^  E.  3.  6. j  3.  cT 

[2.  If  a  man  takes  my  goods ^  and  ajiit  Isranfthem  to  ancihit^  Ifonctikt* 
yet  I  may  have  trefpafs  for  the  taking.    4a  £•  3.  a.]  SStov 

wards  I  have  my  goods  agaiot  yet  I  may  have  a  feneral  a^ioo  of  trtl^ju  and  sponi  ibe  cvi^eoct  Urn 
^amaget  fliall  be  mitigftted.  13  F^ep.  69.  per  Cur.  in  caTc  of  Ha  Yoo|i  v.  imjn^  citei  it  M  tbctetict 
•pinioo  in  1 1  Ha  4.  13* 

3*  It  was  agreedj  dwt  if  a  man  bo  indi^edf  arraigmi  and  acquit*  See  (Y.  3) 
Ud  of  roUery  of  }•  S.  h«  ftall  not  hare  thereof  trefpafs ;  for  the  r^*  l^J  H« 
trefpafs  is  extin^  in  the  fc1ony»  and  omne  majus  trahit  ad  fc 
minus)  quaere  inde.    Br.Trefpafs»pI. 415.  cites  31  H.  6.  15.   ' 

4.  H  an  ^  Be  matt  felony  by^atutCf  as  hunting  or  the  like,  and 
iffiot  a  man  offends  m  it  and  then  the  ait  is  repealed  by  flatute,  there 
the  hunting  is  difpunifliable;  for  there  the  law  by  which  it  fliaQ 
be  tried  is  repealed.  But  where  trefpafs  is  done  upon  a  termor^  and 
after  the  term  expires^  the  trefpafs  is  punifliable}  for  there  the 
intercft  expires^  but  not  the  law.  And  fo  fee  a  Svefftty  where 
the  interefi  enpires^  and  the  lav)  remains^  and  where  the  law  is  re- 
pealed and  does  not  remain.    Br.  Corone,  pi.  aoa.  cites  2  M.  t« 

5.  If  I  limit  u£es  and  revoke  them  and  limti  nevf  ujes,  the  ufei 
fettle  without  entry  or  claim ;  yet  not  ib  as  to  bring  a£Hon  of  tref^ 
pafs.  Per  Bridgman  Ch.  J.  Cart.  78.  Trin.  i8  Can  2.  C.^.  in  eaCb 
of  Thomafin  ▼.  Mackwortb; 

(A.  a.  2)  AtvhatTime.  Before  Pojffi^on  bad  hj  llht 

Plaiatiff  of  the  Thtng  taken* 

1.  j7  a  man  have  vfaif  and  firay  within  his  manor  by  prefcrip* 
^  tion, .  and  another  man  takes  the  waif  or  ftray  out  of  the 
manor,  &c.  he  who  has  the  manor  fliaU  have  an  action  of  tref^ 
pafs  fot  them,  &c.  and  tliat  without  any  feifure  of  them  beCore« 
F.N.B,  9r.(B). 

2.  If  a  man  have  a  vorech  by  prefcriptton,  or  by  the  king's  grants 
ftc.  if  goods  be  wrecked  upon  liis  lands,  another  takes  them  .iway^ 
he  wha,]^s  the  wreck  fliall  have  an  aAion  of  trefpafs  quare  vi  £c . 
armis  for  this  taking  without  feifure  thereof  beiore.    F,.  N.  B, 
91.  (D), 

3*  If  an  abbot  or  other  man  has  a  hundred,  and  has  zWfehns 
goods  within  the  hundred,  if  any  felon  within  the  hundred  be  at« 
fainted,  and  the  fheriiF  takes  ttie  goods  of  the  felon  within  tho 
Jiondted,  he  who  has  the  hundred  and  fuch  liberty  fhall  have  an 
fi£tion  of  trefpafs  againft  the  (heriff  for  the  goods  which  the  ihe*  [  47^  j 
riff  took,  and  (he  fame  (hall  be  quare  vi  Sn,  armis,  &;c.    F.  N.  B. 


A7<>  CceQttor. 
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(B.  a)    Trefpafs.  .  In  what  Cafes  it  may  hej^li/!cJ. 
JuftificationyJr  the  Public  Good. 

A^ctjc*  [i-  TN  trefpafs  for  entering  his  land  pcdibus  ambolando  for 
j.3>i.  $.a  hunting  and  digging  the  land^  the  defendant  cannot  juftify 

— Brownl.     this,  and  the  tagging  rf  the  land  by  reafon  tf  the  buntmg  a  badger^ 
^24.  S.C.    and  to  draw  him  out  y  his  holdy  though  he  fills  up  the  hole  again 
with  eartK  afterwards,  though  it  be  for  the  public  good'.    Tr> 
II  Ja.'  B.  R.  between  Gedges  and  Minn.] 
8«tit,  J 2.  In  a  trefpafs  quare  claufum  f regit  Isf  herham^  &c.     The  dc* 

(A^^nu'l.     i^^^'^XiX.  cannot  juftify  this  trefpafs  for  caufe  of  httnibtg  the  fix. 
\  Mich.  37  B.  between  Nicholas  and  Badger  fay  Fenner.J 

3«  Trefpafs  for  digging  his  landf  the  defendant  /aid  that  ii  is  4 

marts  adjoining  to  thejea^  in  'which  all  the  nun  of  Kent  have  vfed  Hmt 

out  of  mind  when  they  fijh  in  the  fea^  to  dig  in  the  land  adjoimng^  t» 

pitch  fiakes  to  hang  their  nets  to  dry*    Nele  faid  he  ought  to  (hew 

what  men.    Per  Choke  and  Littleton,  this  is  no  cuftom ;  for  k 

is  contrary  to  conimon  right  and  reafon.    But  per  Danby,  fiflien 

may  juftify  the  goine  upon  the  land  to  fi{b ;  for  this  is  for  die 

common  weal,  and  for  the  fuftenance  of  fereral,  jrc.  and  it  is 

the  common  law,  quod  fuit  conceflum^  bvttjpcr  Fairfax  the  dig;' 

ging  IS  the  deftrt$^ion.  of  the  viberitancej  therefore  it  is  no  cuftooi| 

&c,    Br,  Cuftoms,  pi.  46.  cites  8  E.  4.  18,  19, 

For  ^       .   ^,  Trefpafs  of  cutting  of  grafs,  the  defendant  faid  that  theit 

^^{^'     4s  fuch  a  cuftom  in  th<  county  of  Kent,  that  R»ben  any  enemies  came 

nan  may      to  the  fea  it  is  lawful  for  all  the  men  of  Kent  to  come  upon  the  land  ad» 

juftify  trcf-  joining  to  thofe  fame  coafts,  in  defence  and  frfe-guard  ef  the  country^ 

^er  tbt  land   ^"^  ^^^^^  '^  mate  their  trenches  and  bulwarks  for  the  defence  of  tie  fame 

tfJ'N.  to  country^  and  faid  that  at  the  time  of  the  fame  trefpau  enemies 

**"*'* &l'"    ^^™^>  ^^-  '^y  which  they  dug  to  make  trenches  and  bulwarks, 

wrKingm.   ^^*     ^^^  Jenncy  this  is  at  common  law  to  do  fo  in  defence rf the 

juftice.  Br.  realm ;  but  Catefby  contra  inde,  &c.  quaere*   Br.  Cuftoois,  pL  4^. 

Trefpafs,        ^^^^3  g  £.  4.   23. 

fi.  2x3.  cites  ^       •^ 

>i  H.  7.  27. 

5.  Every  man  may  arre/t  a  nightwalier :  for  this  is  for  the  com^ 
*«  monwealth  \  per  Hufley  and  Fairfax^    Br.  Trefpafs,  pi.  416.  cites 

5  H.  7.  5. And  fo  it  was  agreed,  4H.  7.  18. 

6*  In  trefpafs  for  taking  his  horfei  the  defendant  juftified  Ay  t«rw 
tue  of  a  commiJjUon  directed  to  the  conftables  by  the  pefl^mafier  p* 
neraly  and  that  the  conftables  made  a  warrant  to  hun  i'and  held 
good.    Noy,  1 14.  Garrons  v.  Banbury. 

7.  In  trefpafs  for  Jlinging  down  nfaterials  ere ffed  towards  the  builds 
itig  of  a  boufe :  the  defendants  pleaded  that  the  ere&ion  was  f«r 
building  a  houfe  tipon  the  king's  highway^  and  that  they  threw  down 
the  materials.  And  Holt  Qi.  J.  feemed  to  agree  that  the  throw- 
ing down  the  nufance  was  juftifiable.  Comb*  417%  HiU*  ^W*  3 
B.  R*  i'Ovey  V,  Arnold. 
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(C.  a)   Trefpafs*  Imprlfonment  juftifiablc.  By  Ojfficen 

upon  Warrants.  \ 

(f .  |F  the  fitriff  arrejis  a  man  ^n  pr$ce^s^  and  lets  him,  to  bait^ 
^  and  after  returns  a  cepi  corpus^  and  aUer  a  habeas  corpus  comes 
'  to  the  iheriff.  to  remove  the  bodyy  the  {heriff  cannot  juftify  the  re» 
taking  oflnm  upon  this  wriSj  after  he  had  let  him  to  bail  before*' 
]>ut  he  ought  to  aid  him&lf  upon  the  bail.  Mich,  xo  Car.  B.  R« 
between  Lay  and  Strut  per  Curiam  in  a£lion  of  ialfe  imprifon- 
ment  upon  fuch  re-taking.  ] 

([2«  In  a  fiiHe  imprifonment  againft  a  dpfiaffofU^  R.  for  imprifon- 
^  'ing  htm  for  3  months^  if  the  defendant  juilifics  for  6  hours  be- 
caufe  he  was  a  Servant  to  Sir  John  Lenthall,  the  marilial  of  B.  R, 
and  appointed  by  him  to  attend  and  execute  the  commands  of  the 
chief  juftice  of  ]}•  R«  for  the  rime  being,  and  that  there  is  a  cuftont 
a  tempore,  &c.  that  fuch  ferrant  fo  appointed  by  the  marflial  for 
the  time  being,  had  ufed  to  execute  the  commands  of  the  chief 
juftice,  &c.  and  chat  after  upon  complaint  of  Jf S.  to  Sir  Thomas 
llichardfon  then  chief  juftice,  againft  the  plaintiff,  according  to 
the  cuftom  in  fuch  cafe  for  the  chief  juftice  for  the  time  being, 
•  a  tempore,  &c.  ufitatam,  the  faid  chief  juftice  mandavit  eidem 
marefcallow  ^uod  caperet  the  plaintiff  &  eum  falvo  cuftodiret  ita, 
quod  haberet  eum  coram  eodem  capitali  jufticiario  quandocunque, 
&c.  ad  refpondendum  de  &  fuper  his  quae  ei  ex  parte  KiiAi  domini 
legis  abjicerentur  In  ea  parte.     By/orce,ofwhidi  warrant  he  Sook 
the  plaintiff  asfervant  to  the  marjhal  and  by  his  cotnmand,  and  detained 
bim  by  the  fpace  of  6  boursy  and  after^  at  the  end  of  the  6  hours, 
delivered  him  to  the  faid  marjbal  falvo  cujlodiendum  quoufque.     This 
is  a  good  juftification,  though  this  warrant  was  by  parol  and  not 
in  writing,  it  being  by  cujlomy  and  though  no  caufe  was  expreffed  in  tJje 
Hvarrant,  inafmuch  as  it  is  alleged  to  be  according  to  the  cuftom^ 
and  it  may  be  greatly  prejudicial  to  the  king's  fervice  to  exprefs  the 
caufe  in  the  warrant ;  and  though  die  warrant  is  ita  quod  haberet 
eum  coram  eodem  capitali Jufiiciario  quandocunque^  teV.  yet  it  is  good  ;  ^-,    ^    , 
for  it  is  ufual  in  warrants  of  ftieriife  to  be  with  an,  i^c,  *  and  the  •  Foi.  559« 
fignification  of  the  words  quandocunque^  is^c,  is  quandocunque  the  ^  "    ^^   m^ 
party,  who  complains,  will  complain  agamft  him,  and  though  tie 
defendant  does  not  male  any  anfwer^  what  the  mar/hal  did  with  kifn 
e^er  bis  delivery  of  the  plaintiff'  to  his  cuflody^  but  he  only  fays ^  that  he 
is  net  conufant  ofit^  yet  the  plea  is  good ;  for  if  the  marftial  after-> 
wards  detains  him  unjuftly,  yet  the  defendant  is  excufed,  becaufe 
he  has  done  legally  before.  P.  1 1  Car.  B.  R.  between  Sir  Geobgs 
Throgmoetok  and  Allem  adjudged  upon  a  demurrer.    Intratur, 
Tr.  1 1  Car.  B.R.  Rot.] 

3.  In  falfe  imprifonment,  the  defendant /rifV  that  the  eommtffion  tf^nmnif. 
of  the  king  fuch  a  day  was  direEfedto  h:m  and  others  to  take  thofe  who  -^*"  *•'"*  ^ 
werf  ftatorioufyfandered fir  felonies  or  trcfpaffes^  notwithflanding  that  which  is' 
thej  were  not  indiBed^  and  this  is  aguinft  law,  and  that  the  plaintiff  contrary  h 
had  wounded  J.  N.  to  death  by  whLb  they  took  them^  &c.     And  ad-  ^  ""^ 

milted 
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w.  R.  xotsu  hutted  for  a  good  juftification^  thottgh  the  commiffion  be  agftinft 
^JJj»^*^^  law,  quod  notaj  and  [though]  a  man  to  whom  the  ccmaSS* 
«^^  of  fioners  direfted  their  precept  to  take  the  plaintiff  made  lihis  jtiftU 
•cfpaftMtD  fication  upon  the  matter,  and  not  the  commiffioners  themfehreSft 
^  ^:^^   Bn  Faux  Imprifonment,  pi.  9.  cites  24  E.  3. 9. 

Br.  Trcfpaft,  p).  372.  cites  4s  Ad^  5. 


(  478  ]       4.  It  was  agreed  arguendo,  that  where  a  captas  ijfues  to  thejker^ 
&  p.  Br.     vjithout  an  original^  and  be  ferves  it,  falfe  imprifonment  docs  not 

SlSIJliTpi".  *^  •  *^^^*^  »  not  the  default  of  the  fteriff;  per  Hank*  in  trcfpafa, 

12.  Cites  21  Br.  Faux  Imprifomnent,  ]rf.  31.  cites  tt  H«  4I 36. 
fi.7.  2a. 

•  t.  P-  And      5.  la  debt  it  was  laid  by  Hill  J.  diat  if  tte  ^ptr^tJusa  man 

^plaintiff  ly  capias f  amdJoei  mot  return  tii  writ,  £d&  imprifonoient  lies/  hH 

tctnedy.  ^'  ^gf^^lft  th^  ^oiliff,  if  the  (heriff  does  not  letum  the  writ;  for 

tu  Faux  the  default  of  the  iheriff  fliall  not  condemn  the  bayiffas  it  is  fiud 

lmprifi«-  eKewhere.    Br.  Faux  Imprifonmenty  pi.  5.  cites  1 1  H.4«  58. 

ci;pt  21  H*  6.  5.  per  Paftcm.  ■  ■  1  ■  A* common  bailiff  arrefti  a  man  by  the  flwriCi  usarrane,  fiHb 
SmprifoQUxntUcs  tgttaft  the  Sioriff;  and  alii»  agamft  the  baUitf;  if  the  imiff  does  mmrttwrm  tU  «nir  | 
ha\  if  the  bailiff  of  a  liberty  makes  futh  acreft,  he  ihaU  not  be  pooiiked  though  the  ftcriiT  acvcr  lecum 
the  writ ;  becaofe  he  is  not  fcrvant  of  the  flierifi' ;  for  the  Aeriff  can  make  no  other  icum  thn  Che 
bailiff  of  the  liberty  ceittfiet  him-  Per  Frowike  Ch.  T.  bot  per  Rede  Ch.  J.  if  a  common  bailiff  malM 
mefty  and  bU  maftcr  docs  m>c  fctiiro  the  writ,  the  mater  ihall  be  ponUhcd  and  the  baliff  w0L 
ICelw.  t^»  pl<  12*  22  H.  7.  Anoa. 

If  die  iheriff  does  not  retoro  the  capias,  falfe  imprifonment  lies  \  bot  otherwife  it  if  of  an  attseh- 
mtnt  •fgoidt  mt  ofmn  inferigt  court,  bccaufe  the  ca^utt  It  comditkmUt  ^  the  ttUdmeKf  gemirA  A^ 
Lau  223.  in  cafe  of  Tarvil  v.  Tipper  cites  14  H.  y.  14.  per  Keblc. 

Furi  foiiat  dt  cfifms  sd  r^ndtfidiiwif  which  have  thcfe  woids»  itm  f&od  baBett  emfms  nta  hk  id 
ffdpondend*)  drc.  ^ught  ro  bt  returned  in  pain  of  a£lion  of  fatfe  imprifonment ;  hot  ctnttm  ^  lafioi  W 
ktirfatietid't  which  hat  no  fuch  words  in  it.  Br.  Faox  Imprtfenaent^  pi.  t%.  cites  si  H*  y*  fts«  fm 
JLinsfmill  J. 

tf  A  amfidk  6*  In  trefpafs  of  imprifonment,  the  defendant  jufii^  hy  war» 
^]l^'  r^nt  (jf  the  peace  to  him  SreBed  to  mate  the  phintif  U  find  fureif  of 
Tp^  ^  the  peace*  And  it  was  held  that  htfiallfay/rfi,  thai  be  re^dred 
prf  <  hfi^^  him  to  find  furetf,  and  he  would  not,  if  vwicb  be  earrejied  bims  for 
90  HHd'fKntf  ^^  ^^^  ^^^  arreft  him  if  he  does  not  refufe  to  find  fuictj,  and 
of  thepoKc^  there  it  is  agreed  that  he  may  arreft  him  diverfe  times}  for  if  he 
and  tipon  re-  arrefts  hirxii  and  he  breaks  from  hinif  he  majr  retake  hiin»  and  fb 
^^t^mi^  feverai  times;  quod  not  a.    Bn  Faux  Imprifonment^  pL  i8*  dta 

•e.  ifa^.'     L.  5£.  4*  12. 
m  tmtry- 

ing  tbeperfbn  hrfcre  ajuficebt  refufci  to  pit  fecurity,  the  officer  without  any  new  warrant  or  cmumaad 
anty  carry  brm  to  ptUbn  by  «*irtue  of  the  words  of  the  warrant,  ric.  (and  \fbepaU  reft^^  ^k.} 
S  ^^f-  59*  **  ^*  ^'^  3*  ^^-  ^*  ^*  *''  *  '^^^  of  the  rqioitcr  in  Fofter'a  cafe,  alias  #oAcr  ▼•  Smidk 

r 

7.  In  falfe  imprisonment,  the  defendant  jufiified  the  imprifin^ 
ment  for  a  quarter  of  an  hour  by  capitLS  direQed  to  the  Jberiff  9!pSa& 
the  plaintifFj  who  commanded  the  defendant  to  arreft  him,  by  which  be 
took  him  and  did  not  Jheio  precept.  Per  Moyie,  where  the  (herilF 
comes  to  arf  eft  a  man  he  need  not  flievv  capias,  but  if  the  defend^ 
ant  demands  bis  warranty  he  ought  to  ihew  his  warrant  (  but  Choke 
faid,  no ',  for  the  ihcrilT  or  bailiff  errant  who  is  known  and  fwotQi 
needs  not  ihcw  warrant,  for  the  party  is  bound  to  take  conuiaocc 
thereof  -,  but  where  the  iherif  commands  another  tp  aneft  the 

party. 


p^ftjf  \it  ought  to  fliev  WKrrai^ ;  for  othenx'ife  the  ptttfmsLj 
ttuke  refcous.    Br.  Faux  Imprifonoient»  pL  23.  cites  8  £•  4.  14. 

8.  A  man  may  jufltfy  in  falfe  imprifonment  inafmuch  zs/uppli' 
Ctcwi  cMtti  /#  the  Iberlff^  and  be  aitmnUd  warrant  t9  the  defendant  to 
laJk  ban,  which  he  did,  and  yet  the  iheriff  cannot  give  his  power 
to  another  to  take  furety  there*  Br.  Faux  Imprifonment,  pL  34. 
cites  9  E.  4*  30. 

^  I£  4iAk^  be  brtu^  ognnfi  J.  K.  fin  q/W.  N.  i!  the  Jberiff 
h  ca^mmrrejls  J.  Nn/on  ofT»  jY.  a£tion  of  falfe  imprifonment  lies» 
UH>«^  the  party,  who  is  arrefted,  be  tie /atne  per/en  againfi  wbom 
tie  pUtttUtfiMu  caufe  ofaStwn^  which  was  agreed  arguendo  in  deti- 
nue*   Br.  Faux  Imprifonment,  pi.  38.  cites  10  £.  4. 12. 

10.  If  ^Jberijf  of  London  airreftt  a  man  in  London  by  capias  di-* 
re&ed  vicec$nmtib$^  Midst  ^  wrk  offalfe  imprifonment  lies^  Br*  Pri« 
vikge,  pL  44«  cites  16  £.  4.  ;. 

11.  Where  a  jujtice  of  peace  awards  warrofit  of  the  peace,  and    [  479  } 
tie  ojfictr  arrets  bintf  and  wiUnotfijfflm  Aim  to  come  Morefuch  of  tie 

juflices  of  the  peace  wbici  it  cbs$psSf  to  find  furety  ofibfpeacey  the  par* 
ty  fbaUiave  a3ton  of  falfe  imprifonment  againft  the  officer  ;  per 
Fineux  Ch«  J.  Brooke  fays,  quxre  inde  ;:  for  as  it  feems,  it  is  at 
the  difcretion  of  .the  officer  to  carry  him  before  fuch  juflices  as 
he  will.  Qjutre»  if  the  officer  of  malice  will  carry  him  to  ajujlice 
who  inhabits  40  or  60  miles  difiant^  where  there  are  other  juftices 
of  peace  who  inhabit  within  two  leagues  [or  5  or  6  miles]  of  the 
place  where  hearrefted  him.  Quaere,  if  afiion  upon  the  cafe  does 
lie  or  not.     Br.  Faux  Imprifonment,  pi.  11.  cites  2X  H.  7.  21. 

12.  If  bailiff  J  by  precept  of  the  (heriff,  arrefis  a  man^  and  does 
not  carry  him  to  the  fheriff^  falfe  imprifonment  lies  ;  per  Kingf.  J. 
Br.  Trefpafs,  pi.  21 1.  cites  21  H.  7.  22. 

13.  ^  jufiice  ^ peace  cannot  make  a  warrant  to  arrefi  afufpeBed  S.  P.  Aid 
peffon^  unlefshe  be  indiBed ;  and  yet  if  he  does  make  fuch  warrant,  -f^S.'^]^ 
and  the  bailiff  fenres  it,  he  Oiall  be  excufed  \  for  they  are  juftices  fwi'ml^- 
of  record.     Br.  Faux  Imprifonment,  pK  33.  cites  14  H.  8.  i6.        wrhftattjm^ 

tbsttbejuf- 
iict  trred  in  avMrdmg  tbt  frocefs.     So  where  tht  fiertff  *rrs  w  bis  varrantf  JireSed  fy  hhm,  to  the  bailiff 
of  fraochife.     So  of  hit  own  bailiff;  by  3  jaiHces,  and  after  Fiuii.  che  fourth  juftice  did  ooc  dny  it. 
Br^  Faux  ImpriToomeDt,  pi.  S.  cites  14  H.  S.  i6. 

•  I4t  If  thcjierifftzkts  J.  S.  by  force  oi procefs  awarded  out  of  a  Bm  Tri»« 
saurt^  which  has  not  jurifdiSHn  of  the  principal  caufe^  he  is  a  tref-  l*«"**' 
pafller.    But  otherwife  if  the  court  has  authority  of  tlie  principal  f^i^  Jycbe" 
cafe  ;  there  if  the  procefs  be  mtfconceived,  it  is  only  erroneous;  Ch.  J.' and 
per  Manwood  Ch.  B.  2  Le^  89.  pi.  1 1 2.  in  cafe  of  Ognd  f.  Pafton.  JjfJ?^,^/^'^ 

tfiat  if  an  arfeft  beby  procefi  out  of  an  inferior  court,  in  a  ra«/!r  i^  ttriftmg  tv'ahm  rbtir  jurlfiiSiogf 
the  party  arteflcd  may  have  a^ion  againft  the  plaintilf,  who  ihall  be  intended  conyftts  where  the  cauie 
cf  a^lion  arafie  i  but  not  againft  the  judge  or  officer  who  has  entered  the  plaint,  or  the  officer  who  hat 
taecuted  Itf  bat  the  proper  and  juft  rtmeJj  it  ugaitift  tie  ^inrff,  2  Jo.  214.  in  the  cafe  of  OUict  v* 
BeiTcy. 

•  15.  If  {tie.  plaintiff  commands  the  fliiriffto  difcharge  the  defendant  3  Bulft.  94« 
kfore  his  imprifonment^  and  makes  to  the  fhcriff  a  releafe  of  that  ^en'Tfof ^ 
fuitf  and  yet  the  (heriff  imprifons  the  defendant^  it  is  falfe  impri*  s.  cl 
fbnnieDt,    And  per  Doderidge  J.  if  the  cafe  ht^  that  the  fberiff 

has 


479  ^  dreTDafil. 

ias  n$  conufante  of  the  plaintiff  4iid  therefore  refufes  to  difcBargi 
the  prifoner,  he  muft  plead  fo.  Cro.  J.  379*  pL  7.  Miclu  13  Jac« 
B.  R.  Withers  v.  Henly» 

16 •  If  xhejherlff  has  not  any  vnritj  and  males  a  ivarrdnt  to  J.  D. 
toarreft  J.  S.  a£Hon  lies  for  this  arrefl  againft  J.  D.  and  the  {he- 
riff^  alfo.     Per  Jones  J.     Jo.  379.  Hill.  1 1  Car.  B.  R.  in  Girling't 
cafe. 
9.  t,  cited         17.  Where  a  capias  iflttes  out  of  an  inferior  court,  and  nofum* 
\i  ^Vfc!*"   ^^''"^  w^jx^f)?  ijfued^  though  upon  a  writ  of  error,  this  matter  is 
nmof  the^     not  aiTignable,  oecaufe  a  fault  in  the  proceis  is  aided  bj  appear- 
£zchei)ucT,    ance,  &c.  yet  falfe  imprifonment  lies  upon  the  arreft.     And  an  of- 
ui  hi»  argu-  ^^^^  cannot  juftify  by  proceis  out  of  an  irrferiot  courts  in  like  man* 

nent  in  the  •'  r    '         e    t  .  tfr  /»     •    /•  -r^      *  i- 

cafe  of  J^cr  as  upon  proceis  out  of  the  courts  at  Wejtminjter.  For  iUDpofe 
CwiNNs  an  attachment  fhould  go  out  of  the  county  court  vrithout  a  plaintf 
Luw^i'e  *  ^^"^^  ^"^  *^^  executes  it  juftify  ?  Yet  a  flieriff  may  juftify  an  ar^ 
t^dJ  bot '  reft  Upon  a  capias  out  of  C.  B,  thtntgh  there  ivas  no  originals  But  f  mi- 
£iys,  that  nifters  to  the  courts  below  mud  fee  that  thii^s  be  doly  done  \  pet 
J'ft'^w '^  Hale  Ch,  J.  anljudgmcnt  accordingly.  Vent.  220.  Trim  24  Car-  !• 
ptocefs  lA.    B.  R.  in  cafe  ot  R«ul  v.  Wilmot. 

nerfo  ordinr, 

aid  onfy  ermuotty  ind  that  It  was  Iq  heU  in  the  cafe  of  Wak^  t.  EtLiir,  Cre«  J.  26  r.  and  16  m 
PUni.  44.9.  Maigkt  v.  Harvky,  and  that  no  cuftom  of  any  inferior  court  wiH  make  this  pioce& 
(ood,  and  citea  s  Roll  A^.  277.  Bakxs  v.  Prmbleton,  nor  would  it  be  fo  by  the  oaftoA  of  Lon- 
don, but  that  it  11  confirmed  by  a^  of  parilafoeot,  and  otherwife  would  be  only  crioneooa  |  that  where 
frocefs  iffues  <nit  of  an  inferior  court  without  plaint,  it  is  only  error,  cites  4  Le.  78.  Satace  ahb 
iLnicht.  And  nota,  there  is  no  authority  cited  by  Hale  to  fupport  the  nidgment  in  the  cafe  of  Rxas 
V.  Wit MoT,  and  there  feens  no  reafon  that  officers  of  inferior  courts  noold  be  *  more  kaomttg  thn 
thofe  of  fuperior  courts,  to  judge  of  ihe  legality  of  procefs  under  the  peril  of  being  fubje^t  to  ao  affiaiif 
and  that  it  would  be  hard  doArine  j  but  the  true  reafon,  why  they  are  not  (abje,  ii,  where  the  court  or 
jtidge  has  jurifdidlon  of  the  mattefi  thfifut  only  mioifters,  and  cannot  difputd  the  legality  of  the  mu- 
dates  dirc&ed  to  them. 

f  S.  P.  by  Mallet  J.  Mar.  iiS.  pi.  195.  Mich,  ty  Car.  in  cafe  of  Drx  v.  Olive  ;  butHeith  J« 

/ttntra.     And  Bramfton  Ch*  J.  confefTed,  that  it  was  hard  to  punifh  an  officer  for  hit  obedience  to  what 

he  is  bound  (0  do ;  and  that  it  he  does  an  aA  by  command  of  the  Court,  whether  the  aft  be  jaftor  an- 

jbit/  he  it  excttfed,  in  cafe  the  Court  has  jurifdidioa  }  but  otheiwil'e  he  is  liable  to  aa  mB&ut  of  lalfe 

amprifonment.     But  the  cafe  wa  adjourned. 

♦  [  480  ] 

aSbow.nS.       18,  If  a  bailiff^  of  a  liberty  arvcfts  J.  S,  out  of  the  libertyy  anrf  dc- 

^*'iJii^**^'  livers  him  to  the  gaoler  of  the  liberty,  who  detains  him,  yet  Ac 
Sv2.  B.Rj  gaoler  is  not  liable  to  an  aftion  of  falfe  imprifonment  ;  for  he  knew 
adjprnacur.  not  that  the  arreft  was  tortious,  nor  is  he  obliged  to  inquire  about 
tiie^ame  of  *^  •  "^"^  ^^  ^^  '^^^  bccti  informed  ofitf  f  without  being  cftie  covin 
Cofcot  V.  orpraHice  in  itfj  yet  he  ought  to  detain  J.  S«  being  delivered  to  him 
ftkhey.—  with  a  good  Warrant  for  the  arreft,  though  the  execution  of  it  wai 
pi*' 2x!u^  illegal  \  for  had  fuch  information  been  falfe,  the  gaoler,  by  letting 
Trin.  34  J*  S*  at  large,  would  be  liable  to  an  efcape.  And  a  judgment  in 
c*r.2.  s.  c.  c,  B.  was  reverfed.      2  Jo.  214.  Trin.  34  Car.  2.  B.  R.  OUict  r, 

by  the  name  tj^/n. 

Kefley,adjoma»ur.— S.  C.  cited  per  Pou*e)!J.  in  cafe  of  Gwtn  ▼•  Pool.      Lntw.  fc68.  ■■ 

^k'tn.  49.  Elliot  t.  Bfss  y,  S.  C.  in  B.  R.  and  it  was  argued  againft  the  judgment  in  C.  B.  that  If 
the  gaoler  bad  fufteicd  him  to  depart  afrcr  tiie  baitttf  had  brought  the  prifoner  to  him,  it-  bad  bean  as 
efcape:  andlikewifs  if  the  gaoler  had  refufed  him,  it  had  been  an  efcape  |  fo  that  topunilh  the  gaoler 
iiN-an  eicape  if  he  rcfufcs  him,  and  for  falfe  impriibnment  If  he  receives  hioiy  is  onreafonable.  And 
thoogb  their  main  reafjn  in  C.  B.  was,  for  that  rhe  bailiff  of  a  I'rberty  and  the  gaoler  were  but  one  ofi- 
eer,  yet  it  is  plitn  that  is  a  miAake,  as  was  faid  here  by  the  Court  ;  and  they  fiid,  that  in  thia  ca&  tta 
gaoler  (hoold  be  punilhcd  f^r  doir.g  but  his  duty,  and  yet  be  without  any  remedy.  It  W9S  find  bj  tbt 
Ccorti  that  in  tliis  ci!e,  though  notice  had  been  given  to  lUc  gaolci,  yet  it  uce  not  macerul.  Vyvm 
this  the  Coutt  proaoaoccd  their  ic\*siiJii|  n'.fi.      <     .i^  LalbbOt  &  OUiet  v.  EeHejf,  Ra|ai.  ^ir*  S*  C^ 


tlfoe^  hf  Raymood  J.  who  conceited  the  jodgment  ought  to  be  affirmed*  1  ■  ■  Rayw.  4(7.  Bsr- 
asT  ▼.  Ollixt»  S.  C«  and  the  fame  argument  of  Raymond  J.  in  fupportof  the  judgment  of  C  B. 
but  fayt  the  other  3  judges  lalhlvtdy  that  the  gaoler  wa<  not  chaigeable,  becauie  he  could. not  have  no- 
tice whether  the  pnfooerwu  kgally  arxefted  or  not,  and  yet  he  is  compellable  to  take  him  into  his  cufto- 
dy,  and  if  he  lets  him  go  it  will  be  an  efcapc.  .  S.  C«  deed  by  Powell  J.  a  Lotw.  1 568.  in  th« 
appendii*  in  the  cafe  of  Gwikni  y.  Pool  ft  al*.  That  the  gaoler  not  being  privy  to  the  tn^ 
9^  not  be  punilhed  for  doing  his  duty  in  keeping  his  prifoner* 

19.  If  an  officer  intermeddles  in,  or  does  nothing  but  what  behngf 
I0  Hi  office^  he  is  not  liable  to  precedent  tortious  a£l8.  a  Jo.  214. 
Oliiet  V.  Befiy. 

20.  If  an  a£lion  be  brought  in  an  inferior  court  for  a  matter  Vent  369* 
which  docs  not  arife  within  its  jurifdiSHon,  and  the  defendant  be  Hodsow 
arrefted  thereupon,  yet  no  a^iion  will  lie  againft  the  officer  that  s.p.^ns!c« 
arretted  him,  though  it  will  againft  the  plaint^.     Skin*  131.  pL  6.  and  fiys, 
Mich,  35  Car.  a.  B.  R.  per  Cur.  in  the  cafe  of  Hudfon  v.  Cook.  '^*V^?jL 

•^  *  *  was  laid  to 

bereibhred  18  Car.  i.  in  the  Eichequer,  when  Ld.  Ch.  J.  Hak  fat  theie»  in  the  caie  of  Cowper  t« 
Cawper«         ■■     1  Show.  328.  pU  335.  S.C.  but  not  S.  P.  ■  S.  C.  cited  a  Lutw.  1568.  by 

Powell  J.  in  his  aignmient  in  the  cafe  of  GwisiKt  v.  Poolb»  and  fays  he  knows  not  any  authority 
ilgainft  it»  junlefs  the  cafe  of  *  Maitin  v.  MaashaYl,  in  Roll*s  Rep.  which  he  fays  is  a  mif-reporC 
cf  that  caie,  becanic  the  Ld.  Hobart^  who  was  Ch.  J*  wliJBa  this  judgmdlt  wu  given^  reportt  it  other* 

*  Hob.  63.  pi.  64  and  a  Roll.  109^  ii6* 

2 1 »  If  one  has  a  legal  and  an  illegal  warrant,  and  arrefts  by  vir« 
tue  of  the  illegal  warrant,  ye(  he  may  juitify  by  virtue  of  the  le- 

EI  one ;  for  it  is  not  what  he  declares,  but  the  authority  which 
has,  is  his  Jttftification  ;  per  Holt  Ch>  J.  12  Mod.  387.  Pafch. 
12  W.  3.  B.  K.  in  the  cafe  of  Dr.  Greenville  v.  College  of  Fhy- 
Ccians. 

22*  If  upon  an  efcaper^arrant  a  prifoner  is  taken  by  the  mcbp 
without  any  officer,  and  delivered  to  the  fheriff,  per  Holt,  it  is  as 
if  there  had  been  no  warrant  at  all ;  nor  can  the  fheriff'  detain 
him  by  grafting  legal  imprifonment  on  an  illegal  one  ;  if  he  does^ 
falfe  imprifonment  will  lie  againft  him.  He  is  bound  not  to  re- 
ceive him  from  any  body  but  the  conftable,  or  other  peace-officer ; 
-but  if  fuch  affirms  himfdf  to  be  a  conftable,  he  muft  believe  him,  C  4^1  3 
and  make  return  accordingly  ;  per  Holt  Ch.  J.  6  Mod.  154. 
Pafch.  3  Ann.  B.  R.  in  cafe  of  Rich  v.  Doughty. 

{C.  z.  2)  loiprifopment.    Juftificatlon*    By  Officers 

by  Warranto     Pleadings. 

!•    T\£CEPTUSde  facie  is  no  excttfe  for  the  flieriflF*s  arrefting 
•*-^  a  wrong  pcrfon  by  virtue  of  a  writ.     Arg.  in  the  cafe  of 
Wjilb  t.  Hill.    Bulft.  I40^  cites  13  H.  4.  2.  per  Hankford. 

2.  In  falfe  imprifonment  Uk^  defendant  juftified,  becaufe  B.F*juf 
tice  of  peace,  &c.  found  the  plaints^  guarding  a  manor  with  force  and 
arms,  and  arrefed  him,  and  fent  him  to  the  gaol  of  L.  where  the  de^' 
fendant  was  confpble,  bs  force  of  a  warrant,  &c.  made  to  him  bj  the 
fmd  juJHce  to  receive  htm,  by  which  he  received  and  imprifoned  him 
'  tbert,  prout,  &c.  which  is  the  fame  in^fonment.  Yelvcrton  faid, 
de  fon  tort  demefne  abfque  tau  cau^a,  and  held  no  plea  *,  for  the 
Vpl.  XL.  U  a  defends 


ietctii^tit  judlfied  by  matter  of  record.  Yelvelt.  de  fon  tott 
demefne,  abfque  hoc  that  he  imprifoned  him  by  force  of  the  pre« 
cept.  Newton  }  as  he  had  a  precept,  it  (hall  be  intended  that  Jie 
did  it  by  virtue  thereof.  Telverton  faid,  he  imprtftmed  hrm,  id/qut 
hoc  that  the  jujtiee  tf  peace  made  to  him  any  precept ;  and  the  oiiiert 
e  contra.  And  becaufe  it  was  dubious  how  this  matter  ihould  be 
tried,  whether  per  pais,  or  by  certificate  of  the  juftice  to  certify  it 
Uponawrit  to  him  dire£led,  therefore  htfaid^  that  defon  tort  demrftte^ 
abfque  hoc  thai  the  juftice  of  the  peace  illic  ei  mifit  /  and  the  others  $ 
contra*    Br.  De  fon  tort,  &c«  pK  i6«  cites  li  H.  6.  5* 

3*  And  in  i6E.  3*  the  dcftndAnt  Juftified  to  make  exeeutSam  fir 

damages  recovered  /  and  the  other  fata,  that  de  fin  tort  demefme  ei* 

fque  tali  caufa*      And  the  iflue  received,  and  P.  18  E.  3.  aGCOi4- 

ingly  s  for  notvnthfiand^ng  his  authority^  he  map  take  the  goods  defim 

tort  demefne.    Nota  bene,  ^and  ftudy  of  the  beft ;  and  fee  the  booik 

for  the  pleading  of  the  bar  above  at  large.    Br.  De  ion  tort^  &c« 

pi.  16. 

g  X  ^p^,      4.  In  falfc  imprifonment  the  defendant  fald^  that  capias  iffiui 

•f  afihulcy     out  of  the  Exchequer  againfi  theplaintrfto  the  fieriff  of  M.  to  take 

i»«undiftg»     the  plaintiff ;  by  which  he  took  and  imprifoned  him^  ly  virtue  of  m 

iIl!"rifo^g,  «;/irr/i«/  to  him  direBed  thereupon  by  the  fieriff,  the  defendant  Being  a 

^^defead.'  lalliff f'worn  and  known ^    And  the  plaintiff  demuTred»  becaufe  the 

ant  u  to  the  defendant  did  notjhow  ^  place  where  the  warrant  was  made^  and  did 

S^rifodng   ^^^  *^^  if  the  fieriff  •[  returned  the  writ  or  not.     And  as  to  the 

jufifedky  a  placc  it  is  good  by  the  beft  opinion  ;  for  if  the  plaintiff  denies  the 

warrant       warfaut,  fiic  defendant  may  rejoin,  that  it  was  made  at  D.  &C 

^^or^  buf  ^^^  *'  ^^  ^^  return,  it  Is  good  ;  for  the  bailiff  cannot  compel  the 

pemt  neither  ihctiff  to  retum  thc  writ  *,  but  this  is  the  default  of  the  iheriff. 


ttmt 


or  place  But  where  the  fhcriff  himfelf  juftifies,  he  ought  lo  allege,  that  he 
w^Jkvfat  ^^^  returned  the  writ  i  but  per  Rede  J.  the  defendant  ought  tofisy^ 
mdJe.  And  that  he  returned  the  bodv  to  thefierijfy  or  brought  the  prifiner  to  himm 
per  Cur. «     ^yj4  ^en  a  good  juftincation,  &  adjomatur.    Br.  Faux  Imprifon- 

to^^u^ii  *"^"^  P^-  ^^'  ^^^s  21  H.  6.  22. 

wli^  the  warrant  inn  made.    Roll.  Rep.  135.  pi.  1 5.  Hill.  11  Jac    Wilfon  ▼•  Dodd.«— lU^  276^ 
S.  C.  accordtngfyt.  and  admicced  by  Coventry  of  counfd  for  die  defendant. 

f  In  trefpafs  of  mfriftnment  the  defendant  pkided,  tbett  be  took  the  My  atfervant  of  thtjher^^  mod, 
ky  bis  command.  And  vteil,  without  (hewing  that  hts  mafter  had  vetursied  the  writ ;  for  tpfe  lacbts  of 
tbt  maJitrfiaU  not  prejudice  the  fervant  \  but  cuAttary  of  the  mallei  Itimfeif  }  per  Littictoa.  Bi.  Tin* 
pafs(  pi.  339.  cites  iS  £•  4*  9. 

t  482  3  5*  Trefpaft.  If  aferjeant  arrefis  a  man,  and  one  comes  in  tddff 
him,  or  if  the  party  (hews  to  the  ferjeant,  or  the  flierifi>  the  man 
who  (hall  be  arrefted^  there,  in  trefpafs  of  falfe  imprifonme&t,  the 
ferjeant,  ot  he  who  iliews  or  comes  in  aid,  judifies  as  above. 
There  die  plaintiff  fiall  not  fay,  that  defoh  tort  demefne  abfque  toB 
aaufa,  againfi  the  one  or  the  other  ;  '^of/  ihall  traverfe  abfque  boc  that 
he  hadfuch  capias,  or  made  any  refcous,  or  fuch  hke,  &c  Bi.  De 
fon  tort,  &c.  pi.  19.  cites  2K  4.  5. 

6.  In  falfc  imprifoAtncut  the  defendant  jufiified,  that  he  at  am» 

ther  day,  after  the  day  in  the  declaration,  arrefted  him  by  warrant  of 

the  peace,  and  carried  him  to  the  gaol,  abfque  hoc  that  he  was  gurlty  bo» 

fore,  ^c.    But  it  was  faid,  that  the  juili£catioa  is  no  pka  without 


faying  ttiM  lie  carried  him  to  gaoL  Bir.  Fattt  tniprifonmetit,  j>h  ai« 
^ites  ^  £•  4«  5^  <S. 

7*  In  trefp^fii  the  defendant  juftified  the  imptitcmmeAth  pr^ 
€ept^  mrbich  came  Jhm  ujufiice  of  peactj  by  ¥tafm  ofafuppiitaviU 
And  the  plamtifF  faid,  that  de  fon  tort  demefhe,  &c«  and  fo  to  if« 
fue«    Br.  De  fon  tort,  &c.  pi.  40.  cites  9  £.  4.  31. 

8.  In  falfe  imprifonment  the  AtfexiiicAt  Ju/tyied  as  Jker^  of  Mh 
nnd  arrejhd  him  hy  capias^  judgment,  &c«  And  per  Catefbji  thb  U 
no  plea,  mntboui  anfwetittg  to  the  falfe  imprifonmiftt  t  but  it  feems  A 
good  plea,  if  htfajs^  tiai  it  is  the  fane  impnfomnefgt.  Br.  Faux  Im» 
Jmfonment,  pL  29.  cites  Iz  £•  4.  47. 

9»  In  falfe  imprifonment,  where  the  knlijf  fhales  an  artefi^  de 
fon  tort  demefhe,  jrc.  is  a  good  plea.  Contra  where  the  fheriff 
hinffelf  makes  the  atrefty  and  is  prohibited.  Br.  De  fon  tort,  inc.  pi.  53* 
.  cites  16  H.  7.  3.  per  Keble. 

I  Ob  Faux  imprifonment.  The  defendant  yi^^44  i^^f^fi  thi 
phmi^  faid  to  J.  5.  that  the  tnajor  of  BamflabU  was  0  fbol^  which 
the  mayor  hearing  of,  commanded  the  defendant,  being  an  ^pcer,  is^Ch 
io  imprifon  him*  And  upon  demurrer  it  was  adjudged  no  plea  } 
but  for  fuch  words  he  might  have  bound  him  to  his  good  behavi« 
tor»  but  was  not  to  imprifon  him.  Tet  if  the  mayor  had  been  in 
public  plate  of  jufiice,  and  he  had  called  him  by  fuch  opprobrious 
words,  he  might  imprifon  him.  CrOi  £.  78^  ph  38*  MicL  29  and 
30  Eliz.  B»  R«  Simons  ▼.  Sweete* 

11.  In  falfe  imprifonment  the  defendant  jufHfiedy  thai  he  VDai 
coifAAle,  and  the  plaintiff  being  in  the  prefence  of  a  jnfHce  of  peacis^ 
«v2f  ,  mi  having  opportumty  to  enamine  him,  commanded  tie  defendant 
U  tdse  the  plaintiff  into  his  cufhdy  till  the  next  day,  which  he  accord* 
ingly  didf  which  is  the  fame  imprifonment.  It  was  adjudged  a 
good  juftification,  though  not  alleged  what  catjfe  theju/Hce  had  to  im* 
prifim  the  plaintiff,  or  any  warrant  in  writing,  it  being  in  thejufticis 
prefmci*  But  the  juftification  is  as  proper  for  another  as  for  the 
conftable.  But  becaufe  the  defendant  juftified  the  t6th,  where 
the  imprifonment  is  fuppofed  the  15th,  the  plaintiff  had  judgment* 
Mo.  408.  pL  55 1.  Trin.  37  Elir»    Broughton  v.  Mullhoe. 

12.  In  faUe  imprifonment,  if  the  defendant  yif^^Ar  by  a  capias 
to  the  Jhiriffi  and  a  warrant  Jrom  him,  there  de  injuria  fua  propria 
generally  is  mo  good  repRcation  s  for  thetl  matter  ot  record  will  btt  . 
parcel  of  the  caufe,  (for  the  whole  makes  but  one  caufe,)  and  mat« 
ter  of  tecord  ought  not  to  be  put  in  iflue.  But  he  may  reply  de 
injuria  fua  propria,  and  traverfe  the  warrant,  which  is  matter  ot 
h€t*  But  vponfOch  juftification,  by  force  of  any  proceeding  in  the  ttd* 
miralty,  hundred,  or  county  courts,  &c.  nci  being  courts  of  record^ 
diere  de  injuria  fua  propria  generally  is  good ;  for  all  is  matter  of 
fa^,  and  the  whole  makes  but  one  cauiie  ^  p^r  Cur*  8  Rep.  67.  a* 
Mich.  6  Jac.  in  Croffate's  cafe. . 

13.^  In  trefpafs  of  faux  imprifonment  agaififl  ajherjffand  bailiffs 
^t^jufl^ed  by  warrant  on  Ivrit  to  thejberiff     The  pl^mtiflF  replies^ 
that  no  writ  was  then  taken  out^    To  which  the  defendant  demur* 
red,  and  judgment  pro  plaintiff;  for  albeit  the  bailiff  has  a  war*    C  483  ] 
linti  yet  he  is  liable,  if  there  be  no  wxk^    Contra  if  the  writ  be 

Mn.2(  void^ 


4h  ^t^r^afj^^ 

voxd>  if  delivered,     a  Eeb.  705.  pL  69.  AGch.  t2  Car.  1.  B4  fti 
Plucknett  v.  Grertcs. 
Stand.  198.       14.  Trefy^ts  o{  iattefj  and  impri/cnmeni^    The  defendant/^ 

J^if"rs.c.  fif^h^  '^^  o^t  of  B-  R-  direfted  to  the  flicriff,  and  a  nvarrant 
and  fays/  tbtteup^ft  made  to  him*  Tht  plaintiff'  demurred  fpeciaUy^  iecaufe  it 
^«t  It  wat  is  not  tkadedi  that  the  writ  was  delivered  to  the  jbertffz&  the  ufual 
the  dai***  fonn  IS.  It  was  anfwcred,  that  it  need  not  be  fo  pleaded  ;  for  if 
^fiwibtf  in  truth  a  writ  be  fued,  though  he  made  a  warrant  before  it  came 
^*  ''*'  to  his  hands,  it  is  lawful ;  and  the  precedents  are  both  wa|8»  as 
^t^^wt  Dr.  Bonham's  case,  Co.  8  Rep.  and  other  cafes  cited  \  and  of 
before  the  fuch  Opinion  was  Hales  and  all  the  court,  and  gave  judgment  for 
H"/f^/^'  the  defendant.  Levinzt)f  counfel  for  the  defendant,  a  Lev.  19; 
t^S,  a«d    Mich.  23  Car.  2.  B.  R.  Jones  v.  Green. 

then  the  matter  would  come  in  queftioo ;  but  now  the  plamtiffhy  bis  iemumr  bst  UB  the  Mdpmaiagt  ti 
it.  And  of  fuch  opinion  wis  the  Court,  Tit.  that  it  flxould  be  iniended,  that  the  bill  of  Mlddkftx  wat 
delivered  to  the  iheriflF  befoie  the  ai^eft,  and  before  the  maldng  of  the  wtrnuu  |  and  tbit  the  pbiiitiiF 
Ihoold  have  replied  the  contrary,  fpecially  if  it  had  not  been  true  ;  and  that  by  the  dcBMmcr  be  bat 
admitted  the  delivery  of  the  bill,  and  the  Court  was  ready  to  give  judgment  for  the  defendant  \  te( 
gave  the  plaindlf  leave  to  difcontinoe  on  payment  of  co(b  ;  becaufe,  in  truth,  the  bill  wai  not  daQvend 
to  the  fheriff  dU  af^  the  aneft,  u  the  plaintiff*!  coodel  iafonned  the  Court. 

s.  P.  3  Salic       15.  In  falfe  imprifonment,  &c.  the  defendant  ji^ijud  under  s 

Pafch!o*\(f!  latitat  and  warrant ,  andarreft  thereupon  at  D,  aifqueboc^  that  be  if 

$*  Anon.  '  guilty  at  any  other  place  or  time.    The  plaintiff  ri^/i></  de  injuria  at* 

citca  3  Lev.  jqgi^  tali  caufa.    The  defendant  demurred^  and  judgment  for  him  ( 

''  becaufe  upon  general  demurrer  it  is  ill  to  put  matter  of  record^ 

and  fa£t,  and  variety  of  matters  in  one  iflue,  as  the  warrant,  the 

arreft,  ^c.   Befides,  the  r^/tro/ioii  fi/^/z/^  concluGon,  viz,  et  petit 

hoc  quod  inqutratur  per  patriam  \  for  the  replication  in  this  cafe 

ought  to  make  iffue  of  itfelf,  whereas  here  thofe  words  are  want* 

ing.     3  Lev.  65-  Trin.  34  Car.  2.  C.  B.  Furfdon  v.  Weeks, 

Slcin.  50.  1 5,  In  trefpafs  znA  falfe  imprifonment^  and  detaining  him  in  prt* 

Bsetr^  ^   fi^h  quoufquefnem  fecit  ad  damnum  lool.    The  defendant  pleaded 

s.  c.  The    not  guilty  as  to  all,  except  the  in^rifonment  s  and  as  to  that,  ntju/H" 

C.>urt  aa  to  y^^  ^y  ^  non  omittas,  &c.     It  was  affiznedfor  error,  that  the  defend- 

fai'd,thaufae  ^"^  ^^^  charged  for  imprifonment  of  the  plaintiff,  quoufque  ^/£>ium 

gaoler  here    fecit  pro  delibcratione,  which  is  not  anfwered\  for  the  imprifoQ- 

"*«****? '"^  mcnt  only  is  juftificd,  and  not  the  finem  fecit.    But  the  whole 

the*uiiiff^   Court  thought  the  plea  good  notwithftanding,  becaufe  he  pleaded 

orflcward^    *tot  giulty  OS  to  all,  beftdes  -  the  imprifonment.      Raym.  467.  Trin. 


objeded,  that  the  gaoler  might,  in  this  cafe,  hare  aftion  for  cafe  againft  the  baiUfi;  tfaeCoBit  i 

of  it.    And  where  it  was  urged,  chat  if  the  gaoler  keeps  one  imprifoned  for  not  paying  amta foasbit 

feet,  that  now  the  inprifonmentbeconies  falfe  ab  inido,  the  Court  doubted  of  it« 

1 7.  In  trefpafs,  affault,  battery,  and  falfe  imprifonment^  the  de- 
fendants jufltfied  under  a  plaint  levied  ^g^inR,  the  now  plaintiff  f A 
an  inferior  court,  for  a  debt  of  20I.  and  that  a  capias  iflued,  where* 
upon  he  arrefted  him.  The  plaintiff  replied,  that  the  caufe  tfoBion 
did  not  arife  ivltkin  the  jurifdiSiion  of  the  court.  And  upon  a 
general  demurrer  judgment  was  given  for  the  defendants« 
2  Lutw.  935.  X50($«  Mich.  4  W.  &  M.  in  the  Exchequer^  Gwiime 
V.  Poole  &  al'- 

i9.  la 


'  'tS.  In  trefpafs  of  aflault,  battery,  wounding,  and  imprifonment, 

the  defcildant,  as  to  tie  ajpntlt  and  imprifonment^  jiiftified  as  hailiff 

under  a  judgment  and  execution  in  an  inferior  court  of  record^  and  that 

)ie  at  D.  moliiter  manus,  &c.  and  arrefted  him,  &c.    The  plain' 

^demanded  oyer  of  the  execution^  Hubich  appeared  to  he  fued  out  more 

than  a  year  afier  the  judgment  s  and  then  replied,  that  no  execution 

cmanavit  imra  annum.  •  And  upon  demurrer  it  was  refolved,  that 

fuing  out  the  execution  after  the  year  was  not  void,  but  only    [  484  ] 

voidable  by  writ  of  error  ;  fo  that  till  it  is  reverfed,  it  is  a  good 

J'uftification.    3  Lev.  403.  Mich.  6  W*  &  M.  in  C.  B.    Patrick  v« 
[ohnfon. 

19.  In  trefpafs,  aflault,  battery,  znAfalfe  imprifonment^  the  de* 
fendants,  as  to  all  but  the  falfe  imprifonment,  pleaded  not  guilty  ; 
and  as  to  that  ihejjt^ify  by  virtue  rf their  charter  confirmed  by  a£l 
of  parliament,  and  by  the  ftatute  14  H,  8.  impowering  them  to 
fine  and  imprifon  pro  non  bene  utendo  facultate  medicinse,  &c. 
and  fo  juftify  the  imprifonment  pro  mala  praxi,  by  a  warrant  in 
writing  under  the  hands  and  feals  of  the  cenfors,  &c.    The  plain* 
^St  replies  de  injuria  fua  propria^  &f  non  virtute  warranti  pradiffi^ 
tc  hoc  petit  quod  inquiratur  per  patriam  $  and  Holt  Ch.  J.  who 
delivered  the  opinion  of  the  G>urt,  held  the  replication  ill,  and 
that  the  plaintiff  does  not  fay  there  was  no  fuch  warrant,  nor  tra^ 
verfes  it,  but  only  fays  he  was  not  arrefted  by  virtue  of  it.    If  he 
had  denied  that  there  had  been  any  fuch  warrant  it  had  been  a 
good  traverfe,  for  then  the  defendant  would  not  have  had  author 
lity  to  arreft  the  plaintiflF;  but  if  the  plaintiff  was  arrefted  for  other 
caufe,  and  not  upon  this  warrant,  then  the  plaintiff  ihould  have 
Ibewn  the  other  caufe  ;  as  if  there  were  two  warrants,  the  one 
good,  and  the  other  ill,  and  the  plaintiff  had  been  arrefted  upon  tho 
ill  one,  he  ought  to  ihew  it  fpecially,  and  a  traverfe  that  defend* 
ant  did  not  take  him  by  virtue  of  fuch  warrant  is  ill )  but  hejlauld 
have  traverfed  thai  there  was  any  fuch  warranty  or  have  Jaid  that  it 
nvas  granted  afterwards^  ahfaue  hoc  thai  there  was  any  fuch  warrant  r 
«/  the  time  of  the  arreft.     Ld.  Raym.  Rep.  454.  Eafter-Term 
II  W.  3.  Grocnvelt  Vt  Burwell  &  al.  Cenfors  of  the  College  of 
PhyGcianSt 

(D.  a)  Imprifonment  juftifiable  by  Officers.  What 
ihall  be  good  Caufe  of  yttfttfication  of  Imprifon* 
xnent  by  Officers. 

J^tm  1 7  a  man  comes  through  a  vil/f  driving  certain  bea/lsf  and  a  hue 
^  and  crypurfues  him^  the  bailiff  of  the  vill  may  juftify  the  im- 
prifonment of  him,  &c.  without  other  caufe,  that  is  to  fay,  of  ill 
fanie^  fufpicion,  or  indi£lment.  29  £•  3.  39.  adjudged.] 

[2«  If  an  hue  and  cry  be  levied  upon  a  man,  it  is  good  caufe  of  Br.  TM 
Uiipriibnment  of  him  by  an  officer,  without  apy  other  caufe.  I^Qt^p?.',^. 

aO  &•  3*  39i  b«]  S.  ?/ cites 

5  H.  7.  fr-^Aad  fte  Robbery  (Z),  per  totiioL 

N  n.  3  [3,  Upon 


4S4  ^xtd^^fs. 

Cro.B«Ms.  [a.  Upon  a  fiut  m  the  CkiffT^ betweea  A^aadB*  if  asin^Se 
fcV.  bI^^L  ^^^  '^y  ^^  Court./A/j/  /A^  warden  of  the  Fleet  fhall  /itfir  B.  and  in^ 
It  not  s.  p.  prtfon  him  for  £verfe  contempts  done  to  the  Court  till  he  hoe  made  em 
•-And  Le.  obligation  to  A*  and  the  warden  of  the  Fleet,  ]>y  force  of  this  ofderg 
S^c.^Is'm  ^^^  ^^  accordingly,  this  \A  juftifiable  in  an  a£Uon  of  hik  im^ 
8«  ?9  prifonment  agatnft  A,  who  conies  in  aid  of  the  warden  by  Ibrco 

of  fpch  naked  commandment  without  writ.    Tn  39  £L  B«  ^  be^ 
tween  Tatloe  and  Bbale.] 

4*  Falfe  imprifonment  againft  R.  who  came  vi  &  «nms,.anA 
beat  and  imprifoned  him,  the  itfendamfaid  that  he  was  ea^eik^ 
and  the  plaintiff  heat  R.  almo/l  to  deaths  by  which  hue  and  cry  vm§ 
tmedf  and  the  de&ndant  would  have  arr^ed  him,  and  tha plaintiff  ro^ 
t  4^5  3  fufed  the  arr^ J  oy  which  the  confiaUlftooi  power  to  arrefi  him,  and  th4 
damage  which  he  had  was  becaufe  he  diflurbed  the  e^rrefl  s  and  to  the 
imprUbnment  he  laid,  that  becaufe  the  pbintiff  bait  R.  almoft  to 
death,  he  imprifoned  him  iy  4  day^,  till  he  perceived  that  R.  wotdd 
live,  and  then  he  let  him  at  latrge  s  judgment,  &Cm  and  no  more  is 
thereof  faid  ;  and  therefore  it  feems  that  it  is  a  good  plea.  Br« 
Faux  Imprifonment,  »!•  6.  cites  38£.  3.  &  and  fee  38  tL  8*  thai 
a  man  cannot  arreft  him  after  tfie  affray  is  over  without  wanant. 
Contra  before  the  afiray,  and  in  the  time  of  the  afiraf,  &c.  And 
fo  of  a  juflice  of  peace. 

5.  A  man  cannot  juftify  imprifonment  by  writ  Jk  nativa  hahendt^ 
pr  hyjufiicies  i  for  thofe  are  only  commiffions  toholdpiea,  and  the 
body  fliall  not  be  taken  but.  by  proccfs  out  of  court  ot  record,  and 
the  court  of  the  fberiff  by  thofe  is  not  of  record.  Br.  Faux  Inw 
prifonment,  pi.  30.  cites  2  H.  4.  24, 

6.  If  the  Jcenff  does  not  return  the  writ,  yet  l3»fervani  who  mahei 
the  arrejl,  mayju/lify ;  for  the  ad:  of  the  mafter  (hall  not  ii^  the 

i'uftification  of  the  fervant,  per  Danby  and  Choke  ;  but  Moyleand 
i^ittlcton  contra,  but  agreed  of  the  baiHff  of  the  frandufe  that  it 
i^all  not  hurt  him.  And  fo  after,  that  the  (beririF  himfdf  oanaoe 
iuftify  without  returning  the  writ ;  and  yet  he  may,  per  ClKik% 
m  cafe  the  parties  notify  to  him  that  they  are  agreed.  Br.  Fawi 
Imprifonment,  pL  23.  cites  8  £.  4.  i8. 

7.  If  a  man  makes  ajfault  upon  the  conjlable,  he  may  jufiify  to  ar^ 
reft  him  who  made  the  default,  and  to  carry  him  to  gaol  for  breaking 
the  peace,  though  he  himfflfbe  party,  viz.  theconftable  ti^nrwhoo^ 
the  affault  was  made }  quod  nota.  Br.  Faux  Imprifonment,  |kL  41* 
cites  5  H.  7.  6, 

8.  A  man  may  arreft  J,  N.  hy  command  oftheju/Hces  ofpeaae,  it 
J.  N,  be  prefent  in  fight,  and  not  othervdfe.  Br,  Faux  Imprifoa** 
ment,  pi.  33.  cites  14  H.  7. 

9.  If  a  conftable  hy  warrant  of  the  peace  from  ajufiice  of  peace  at^ 
tfefs  the  party,  and  brings  him  to  the  juflice,  who  does  not  put  him  tp' 
find  furety,  aQion  does  *not  lie  againft  the  oonftahie.  Br.  Fame 
Imprifonment,  pi.  12.  cites  21  H,  7.  22. 

10.  Where  a  man  arrefts  another,  and  has  no  warrant  at  the  tim% 
of  the  arreft,  but  after  a  warrant  is  directed  to  him  for  this  pnrp^fc^  ' 
this  is  no  caufe  to  juftify  \  per  Crr.     Br.  Faux  Imprifonment^ 
pi.  8,  cites  14  H.  8.  i6«  * 


IT.  In  falTe  impriibnment  the  defendaot  juftified,  for  z&t/'Sir  'Brovm].204, 
"R.  L.  Hit  lord  mayot  of  Lmdon^  and  tuio  Hva/ajufiiceofpeace,  com»  205.  Mich. 
maftded  iimf  being  ftrjeant  at  mace,  pro  divert  cat^  iidem  majori  Wooor't 
hine  togmtis^  to  imprifon  the  plaintiffs  Icc.     All  the  Court  held  it  no  cafe  reemt 
good  plea  $  for  the  caufe  of  imprifonment  o^gKt  to  be  (hewn,  fo  ^^^^/j,, 
as  the  Court  may  adjudge  whether  it  were  lawful,  or  not ;  for  court  took 
though  a  magiftrate  may  fend  for  any  to  examine  him,  without  notice,  that 
fliewing  caufe  in  the  warrant,  or  telling  the  officer  what  the  caufe  "  ^J^^ 
b,  whidi  might  not  always  be  proper  to  difcover,  yet  when  he  is  tbcr  the 
committed,  the  caufe  is  then  diTcovered.    Cro.  J.  8i.  pi.  4.  Mich,  commie. 
3  Jac.  B.  R,  Bouchei's  cafe.  ^LhUi  ' 

mayor,  m  inajror,  or  as  juftice  of  peace  ^  anJ  that  bis  power  u  aiayor  was  not  ^aown  to  the  Courts 
^t  ought  to  be.fliewa  ia  the  pleading.  S.  C.  citod  a  Hawjc.  Pi.  C.  83.  cap,  13.  f.  1 1.  by  name 

of  BaovciiKa*t  cafe.  And  the  fetjeant  fays  it  feems  to  be  bolden  ia  this  cafe,,  that  where  ap  officer 
artefti  a  man  by  force  of  a  warrant  from  a  magiftzafie,  pro  ceitis  caufis,  withoot  fliewing  any  caufe  in 
particular^,  he  cannot  juftify  himfelf  in^aiia^on  brought  againft  him  for  fuch  arreft,  without  fening 
Ibtdl  the  partiaslar  caule  in  his  plea  f  and  yet  in  this  vety  rtpmt  it  feems  to  be  allowed,  tkat  foch  a  ge* 
aeral  warrant  iagood }  and  if  fo,  it  feems  ftiange  that  the  officer  fliould  not  .be  jnftified  hy  letting  forth 
the  troth  of  his  cafe,  fince  if  there  were  no  good  casft  to  juftiiy  the  granting  oi  the  watranti  the  magif* 
trace  ought  to  aafwcr  for  it,  and  not  the  officer*    - 

Its  In  trefpafs  of  taking  hia  fenrant  out  of  his  fenrice>  &c.  the 
AtitnATCOX  jufiified  tlu^  A*  was  pqtefid  of  com  at  S.  and  that  tie 
fervant,  iv  command  of  bis  m^rr^  nad  carried  the  fame  away  i  and  [  486  j 
that  the  /aid  A.  defired  tie  defendant ,  being  a  confiabUy  to  iktain  the' 
fervant  until  he  could  get  a  warrant  from  a  juilice  of  peacci  &c. 
And  upon  demurrer  the  plea  was  neld  ill|  becaufe  a  confiable  con^ 
mt  detain  any  ^ton  but  for  felony^  BrownL  198.  Mich.  Ii  Jac* 
Ringhall  y.  Woolfey,  or  Welfli. 

13,  In  falfe  imprifonment^  the  defendant  juflifiedy  that  he  was  2Buift.3st» 
fber^  of  IrfMidoni  itnd  having  arrefted  one  T.  S.  he  efcaped^  and  be^  s!c.^lc^ 

ing  inptirftnt  after  him  in  February,  he  met  the  plaintiff  about  nine  at  cordingiy. 
night,  who  ufed  him  tndaeentlyy  thrufHng  him  againjt  the  wall,  and 
giving  him  feunrilous  language  ;  and  thereupon  fimBng  him  wander- 
ing in  tbeffreet  in  tie  night'time,  and  mi/behaving  himfelf,  the  defend- 
ant ifnprifoned  bfnt^t  and  upon  a  demurrer  it  was  obje^ed,  that  it 
was  illj  becaufe  circa  nonam  horam  was  uncertain  as  to  the  time, 
neither  was  it  a  time  to  be  committed  for  a  night-walker,  it  being 
ttfual  for  men  at  that  time  to  be  about  bufinefs  ;  and  that  the  ufing 
him  unciviUy  19  too  general,  and  the  thrufting  him  againft  the  wall 
might  be  by  accident.  Sed  per  Curiam,  taking  it  all  together,  the 
juftification  was  good  ;  but  if  it  were  fo  that  the  thrufting  him 
againft  the  wall  was  cafual,  this  ought  to  have  come  in  the  repli« 
cation,  and  not. to  have  demurred;  and  judgment  per  tot.  Cun 
againft  the  plaintiff.  Roll.  Rep.  937.  ph  8.  Mich.  13  Jac.  B.  R. 
Qjunev.Pyot. 

14.  tn  treljpafs  of  aflault,  battery,  and  falfe  imprifonment,  the 
dtftniznt  Jti/fijled  as  deputy-governor  of  the  ife  of  Scillyy  fetting  forth 
a  cuftom  there  to  ehaftife  and  punifb  by  imprtfonment  any  foldier,  &c. 
^ho  negUBs  or  mijhehaves  himfe^  in  his  duty,  or  obfinately  refufis  to 
iftgr  the  orders  pf  the  governor  or  his  deputy,  and  being  required  there^ 
unto  gives  contumelious  words  to  the  laid  deputy  governor  \  and 
then  iictft  fonb  that  the  defendant  difobeyed  the  orders  of  the  de* 

N  n  4  putj 
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putfgavemori  and  g^TC  bim  opprobrious  wor(b,  whereupOA  lie 
impnloned  him  prout  ei  bene  licuit ;  ^nd  upon  demurrer  the  plain- 
tijBF  had  judgment.  2  jo.  147*  Fafch.  33  Can  2.  B.  R.  £kui»  r^ 
Newman. 

15.  If  a  procefs  be  imduly  obtainidj  and  the  party  agalnfi  whom 

it  is  had,  be  thereupon  taken  and  imprifoned,  an  a&ion  of  faUe 

imprifonment  Ses  oy  the  party  imprifonedf  againft  him  at  nuhofi 

fmt  it  is  imprifanid^  but  not  againft  the  (jfficer  who  executes  it.  Sfid» 

24  Car.  I .  B*  R.  L.  P.  R.  595.  tit.  Faifc  Imprifonmenu 

• 

(D.  a.  a)     Imprirooment.    Juftification  hj  Officers 

without  Warrant.    PUadtngs. 

t.  'nn  R  ESP  ASS  of  wounding  and  imprifonment  \  the  defendant 
^  JHftifi^d  the  wounding  that  it  was  of  the  affault  <fthe  pinnujf 
and  in  his  defence^  and  the  imprifonment^  lecaufe  the  d^endani  is  con^ 
ftahle  of  the  vill^  and  the  plaintijf  broke  the  peace  t^on  bim^  by  which 
he  took  and  carried  him  to  the  gaol  g  and  the  fjaifttiffjaid^  that  defm 
tort  demefne  ahfjus  tali  caufa  g  and  a  good  plea,  becaufe  no  matter^ 
record  was  alleged  as  capias,  &c.  For  there  de  fon  tort  demeibe  iB 
no  plea  without  more,  viz.  traverfe  of  the  matter.  Br.  De  foa 
tort,  &c.  pi.  1 8.  cites  5  H.  7,  6. 

2 .  In  falfe  imprifonment,  the  defendant  arreftedthe  plaintiff  with* 

out  warrant,  and  afier  warrant  came  to  him,  and  heju/lifiei  by  the 

warrant  ;  and  the  plaintiff  faid  that  de  fon  tort  demefnei  ahfque  hoc 

that  he  had  any  fuch  warrant,  and  gave  the  matter  in  evidence  ; 

[  487  ]  and  the  warrant  wa^  of  a  juftice  of  peace  to  arreft  him.    Br.  Dc 

fon  tort,  &c.  pL  17.  cites  14  H.  8.  i6. 

s  Roll.  Rep.       3*  In  falfe  imprifonment,  the  AciznAdJitjuftified  that  Tori  was 

i^R  '7  Jac-  a  city  by  prefcription,  incorporated  by  name  of  mayor,  &c.    and  had 

fayi  the  de-'  ^^^  ^^  of  mind  a  Court  ofChanceay  for  all  caufes  of  equity  sgrifing 

murrer  wat    in  the  city  between  the  citizens,  &c.  and  that  the  mayor  had  always 

d*fr  "f  ^^    "'^^  '^  direfl  precepts  for  appearance,  and  to  imprifon  for  contend 

did  Dot  aver  ^^  Orders ;  and  that  a  bill  was  exhibited  againft  the  defendiMt^ 

that  the        who  being  fummoned  did  appear  but  refufed  to  anfwer,  and  there* 

matter  in      upon  an  Older  was  made  that  he  ihould  anfwer  or  ftand  com- 

^whkhf    niicted ;  and  becaufe  he  (lill  refufed  to  anfwer,  the  mayor  com*  ' 

&c.  did  arifc  manded  the  defendant,  who  -^di^ferjeant  at  mace,  to  take  him,  who 

•*?**,  ?"*^      did  fo ',  and  brought  him  into  court,  whtre  he  was  in  open  court  com* 

ci7»  and      mitted,  and  fo  juflified,  &c.     And  upon  demurrer  this  plea  was 

therefore. it    adjudged  ill,  becaufe  the  prefcription  being  laid  for  the  mayor  to 

i?f<w*dw*    ^^^^  precepts  for  appearance,   diofe  muft  be  underftood  to  be  in 

piaiatift;aad  ^^ting,  but  the  precept  to  the  defendant  to  arreft  the  plaintiff 

for  the  fame  was  by  word  Only,  and  if  that  were  void  which  is  made  part  of 

n^Twaa*'  the  caufe  of  the  judgment  the  whole  plea  is  vitious  though  the 

confi-med     Commitment  in  court  was  good ;  befides  the  plea  is  ill  in  fub« 

in  B.  R.       ftance,  becaufe  a  court  of  equity  did  not  lie  in  grant  and  mud^ 

If  error'       '^^®  ^"  prefcription,  as  here  it  is  alleged,  it  being  a  jurifdi^lion  ta 

and  that*iji    be  derived  from  the  crownj  and  it  had  been  lefolved  by  all  the 
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Inclges  of  C.  B.  Aat  the  king  could  not  grant  to  the  queen  to  thls^fcte^ 
liold  a  court  of  equity,  and  that  the  courts  of  chancery  in  Chef-  ^^  ^^ 
ter  and  Durham  are  incidents  to  a  county  palatine^  which  had  that  it  w» 
jura  regalia.    Hob«  63.  Martin  v.  Marlhall  and  Keys*  ^h^  c^^ 

of  C*  B.  that  •  cowt  of  equity  cannot  be  by  pttferiptiony  but  true  it  is,  that  in  London  they  bave  fuck 
co«rt»  but  their  cuftoms  are  confinned  by  iSt  of  parliaiaent ;  bate  contra  it  was  (aid  that  the  Coqft 
•f  C.  B«  gave  no  ruchopinioa,  and  that  Mountaso*  Ch«  J.  demandod  of  Hitchaniy  why^  cosrt  ^ 
Moity  may  not  be  by  prefcription  j  and  cited  tit.  JurifdiAion  the  laft  plea^  where  it  is  iieid  that  a  eeuit 
m  equity  may  be  by  prefcription*  Haughton  J.  faid»  that  the  cinque  ports  have  had  a  court  of  equity 
hf  preicrifKtott  $  but  Hitcham  faid  that  they  have  liloewdfe  an  aft  of  urlinsent  for  U  ia  7  H.  6.  «a4 
that  in  the  Chancellor  of  Oxford's  cafe,  it  is  doubted  whether  a  court  of  equity  may  be  by  jirefcriptioft 
cr  not.— S.  C  cited  t  Lutw.  1564.  in  the  cale  of  Gwinks  v.  Pools  in  die  argument  of  Sir  Joh« 
Powell,  who  fiiyi,  nota  that  this  was  for  want  of  jurifdidion  in  the  court -as  to  the  procefs»  and  tbacthit 
mu  the  B^n  of  the  judgment^  and  not  for  want  of  avermeoty  that  the  cauie  arofe  witbiin  the  jurtC 
4i^ion  of  the  court,  as  is  faid  in  Roll.  Rep.  109.  which  report  he  fays  is  certainly  miftakeo.  ■ 

And  Ibid.  pag.  1568.  fays  it  is  miire^ted,  bccaulb  the  lord  Hobarty  whp  was  chief  juftice,  when  lli^ 
jndgoienl  waa  given,  re^ts  itothefwiie« 

4.  In  trefpafs,  the  plaintiff  declared  that  the  defendant  i  Apr.  s  Keb.  437, 
^c.  vi  &  armis  aflaulted,  beat^  wounded  and  imprifoned  the  pi-n*S.C 
plaintiflF  for  2  days,  &c.     The  d^tradant,  as  to  the  affatdty  battery^  Sfeli^^ 
and  wwftdifig,  pleads  Jon  ajfault  demefne  ;  and  as  to  the  imprifonmentf  tnverfel 
except  for  1 1  hours^  be  pleads  not  guilty  ;  and  as  to  thole  1 1  hours  he  jK^^*** 
phads  in  bar  that  it  was  on  the  10  January,  &c.  at  the  city  of  Co-  guifiyo^^Jj!, 
sentry,  in  the  county  of  that  city,  and  that  he  nvas  then  Jherlff  iitof  Apal» 
diereof,  and  in  the  execution  rf  Us  office,  by  watching  the  common  ^^'^ 
gaol  there,  le/t  the  pri/oners  jboidd efeape ;  and  that  the  plaintiff  at  \xhn^ 
It  9  clock  at  night,  betnp  an  unfeafonable  time^  Jtruch  .the  defendant  after  while 
^mth  hisfift,  and  hindered  him  in  the  execution  of  his  office,  njuhere^  ^'V**  **^ 
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sfpon  he,  to  keep  the  peace,  in^rifofted  the  pliuntiff  tifl  the  next  morning,  ^  other 
and  then  carried  bim  before  aju/Uce  of  peace,  who  bound  him  over  p^«*   T* 
to  the  affifes,  &c.     And  upon  demurrer  it  was  objcftcd  that  the  ^^J^^^^*^ 
n0t  anfwtring  to  the  vi  ist  armis  had  made  both  the  pleas  ill*     But  muri«d.  AoA 
the  Court  held  that  the  vi  &  armis  was  only  matter  of  form,  and  p^f  Cuxiani 
aided  by  the  ftatute  ay  Eliz.  cap.  5.  of  General  Demurrers.  Jj^*^  fuf- 
8aund«  ku  Trin.  ip  Car.  %.  Law  v.  King.  £cient,  and' 

thepUintiff 
nuft  reply,  and  Aew  if  these  were  any  other  aflauU  or  impii(bnment ;  a]fo  the  traverfing  the  time  be- 
lore,  and  aifter,  does  not  lock  np  the  plaintiff  from  affigning  another  day  and  place,  efpeciaUy  the  thin^ 
hemg  local.    Twifdeo  on  ]  Cxo.  514.  £ud  this  would  he  n  departore.  <  Judgment  pro  defendant. 


(E.  a)     Imprifonmcnt.    For  what  Caufes  er  Things  1 488  \ 
thofe  Perfons  may  be  imprifoned. 

J  I.*     A  Man  may  imprifin  another  to  prevent  apparent  mif chief 
•"  which  may  enfue.J 
fa.  As  a  man  majr  juftify  the  imprifonmcnt  of  feme  covert  Br.  Faajt 
0gain/l  baron  becaufe  Jbe  was  mad  and  would  have  killed  herfelf,  or  J^"^^f  "^g 
doneot^er  mifchief,  as  fire  an  houfe  or  other  tiling.  22  E.  4.  45.  b.]  cites  s.  c.  * 

that  the 
|)laintiff  bronght  aAion  of  imprifooment  againft  the  defendant  fot  imprlibning  of  his  feme  j  the  defend. 
ant  faid  that  he  declared  [*  to  the  feme  that  her  baron  was  taken  and  imprifoned]  for  a  Scot,  and  ihe 
leme  leohtd  as  \ffi>t  had  bttn  mad  «r  /unatk,  and  the  defend'int  to  avoid  m.f.kief^  took  btr  and  ^ut  her 
lukjs.kfiffiffr  MifOMr,  which  is  the  fame  imprifonmcnt.     And  ^tr  Fairfax  J.  tbii  i^  no  plea  \  hr  yoi^ 

cannot 


m 

cannot  bave  the  jtf ry  to  txj  youFCon<eit  «r  fnind,  whidi  otnmt  be»  but  yen  m; ir  fl» 
^f  was  mad^  andfuppcfed  thai  fu  %D<mld  bavt  killed  herjetf^  or  doM  otbtr  mtfchkf^  m  bmrmi  m  tiafu 
*  Tbcie  words  are  omitted  in  the  infe  edition* 

S.  p.  Br.         [3.  If  a  man  tct^fwo  mm  fightings  (q  that  petkaps  om  woM. 
^^^^^^\  Ii^iU  th&  other,  it  is  hwful  for  him  to  part.them,  and  put  coe  la 
^.  cites  ^    >^  houfc  till  the  rage  be  over.     %2  E,  4.  45.  b«} 
S.  c      P  ■       [4.  J}tf/  if  he  ices  2  quarrelling^  and  having  many  v)ordi  as  if^ 
if^c^^^il  /i^f  would  j!^^  yet  it  i«  not  lawful  to  take  the  oae  or  the  other* 
^fetperToBa   v^  put  lA  any  piaccj  for  notwithftanding  the  words,  die  one 
Mierafta-  iRrill  not  peradventure  ftrike  the  othcTj  and  to  it  (hall  be  intended, 

'  at  by  ftrildjis  or  tfftrwg  ffirUte  v  drawing  thor^K^pmi^^  Ike.  er  vpoa  the  yitej  point  of  «nteiia{«pe« 
api  aflfrayt  as  where  one  6»aU  threaten  to  kitt^  wotwd,  or  heat  awotber,  he  may  dther  carry  the  olfeader  be- 
fcM  a  joftiot  of  peace,  to  the  nnd  that  (bch  jnftice  may  compel  him  to  find  fureties  lor  the  pesce^  ioe.  or 
he  may  imprifon  him  of  hit  own  authority  for  a  reafonaUe  time,  dll  the  heat  Ihal]  he  oter,  and  aUb' 
afterwards  detain  him  till  he  find  fnch  fareties  by  obligation,  fiutit  feems  ^at  he  has  no  power  to  Inw 
prifon  fuch  an  ofiender  in  an/  othfcr  ftianner,  or  Ibr  any  Other  porpofe ;  for  he  cannot  jnffily  ifan  oean- 
aucting  an  affrayer  to  giol  till  he  fiiall  be  punished  for  ms  offence  ;  and  it  is  iaid,  that  he  oi^ht  not  t^ 
lay  hands  on  tbofe  who  barely  contend  with  hot  tocrds,  fifUbout  qiij  tkreau  ^  porfiluii  burt^  tad  that 
all,  which  he  c^n  do  in  fuch  a  cafe,  is  co  fftnmand  tfaem  ondcr  pain  of  iitopriiQimieiit  10  avoid  ^|**t^r*gt 
Hawlc  Pit  C.  S37«  cap*  63*  U  14* 


t  As  ^  [5*  If  ^  ^f^^  i^  in  a  rage  and  dees  a  great  dstJ  rf  wifihief^  JUf 

^dtal^t  t^^^^  ^^J  j^^y  ^  taking  and  binding  of  him  in  a  houfe,  and 
him  witiT  there  to  ufe  him  in  {uch  a  nuinner  f  as  (hail  be  reaimable  to  re* 
rods.  Br.  duce  him  to  his  good  fenfe  again ;  for  it  15  for  th^  beilefit  of  tfae- 
Jl^'atc/^  party  and  of  all  others  for  the  mifchief  which  he  may  do  if  he 
$?G.— -    were  at  large*    %%  Aff.  56,] 

Br.  Fanx 

ImprUbnment,  pi.  35.  cites  S.C.— -— — *In  diis  cafe  die  defendant  joftified  as  ahove,  aUqoe  ho« 
that  he  Impriiooed  hin  in  other  manner  \  and  riie  other  fald  that  dc  Ion  tnrt  ^emefne,  Ac.  abl^ 
tali  eanla.    Br.  De  fan  tost  denwfne,  pi.  44*  cites  S.  C>    ■        S.  H«  Br.  f  ana  imptifeniQCH^  pi.  ftS« ' 
citieaasB.4.45. 

•  In  falfe  imprifonment,  the  d^endtmt  faid  tbat  the  fUtntlfftoat  hnatk^  gnd  wo»U  ham  UBoi 
haajdfy  or  vkuU  borne  hurmt  a  boafi  in  B.  by  which  he  toolt  and  Impriloned  hiQ }  the  pWadff  (M. 
that defon tort demaiba  ablqae  tail  ouifj^  and  the otiieiae contra.    Bv« De fiuitti^  d^  (d«  51.  dim 

ftjiB.  4.451 


Br.  De  foA  6.  In  falfe  imprifonment,  the  defendant  juJUfied  heeaufe  fheplem 
tnrt,  ftc  pi.  tiff  and  others  affaulted  J.  F.  and  beat  him  [alm^]  to  deathy  ly 
S^!^r.  ^^^  ^^  ^^  ^^7  ^'^^  fnadsf  and  the  defendant^  as  Jle^vard  ef  tht 
Fanzlmpri-  vi//,  him  tooky  arrejled  and  kspt^  till  they  njoere  affisred  of  the  ufe  rf 
jimment,  pi.  v  p,  &c.  And  the  other  faid  that  de  fon  tort  dcmefiiC|  &q« 
^1%^'  Br.  Trcfpafe,  pi  235.  citea  22  Alt  stf, 

Ibtd.  pL44«  cites  10  H.  7.  ao. 

[  4^9  3       7*  A  ftranger  cannot  juftlly  to  arreft  a  man  iy  command  rfthk 
Jberiff  without  precept.     Br«  Ftux  Impriibnment,  pi.  23.  cttea 

8  £.  4.  14.  per  Needham* 

8.  A  man  may  arreft  a  vagrant  and  fend  him  to  gaol  $  and 
a  good  juftification^  per  tot.  Cur.    Br.  Trefpais,  pi.  184.  cite% 

9  £.  4.  26. 

Beijeant  9.  If  I  ^^  A  man  going  to  kill  J,  jNl  I  may  take  and  hold  him 

ajs^thrt'sny  f*^"*  "  •»  P^  ^^^  *^  Needhw,    Br.  Trcfpafe,  pU  184.  ciw 

one  may         9  E.  4.  26. 

lawfully  lay 

huM  on  aMKher  fAon  he  Ml  fet  n/«r  the  fomt  ^  coBmUthg  €  trtafoa  9rfikii;^y  w  it&o%  an  aft  whicii 


iiuncd  that  he  htth  cbwged  his  purpofe.    %  Hawk.  Ft.  C.  77.  c*p«  is.  C  x^* 

to*  In  tnsfpafs  of  falfc  Unprifonment^  the  defendant  7&r^ /j(a/  5#Qrw 
/2r  ftaifftif  folomcufiy  robM  W.  N.  by  v?hieh  he  took  and  arrtfted  ^^*^5jk 
Umt  and  dUimtnd  him  to  thf  confiahk  of  D*  tg  carry  him  U  gaoli  l^Xf«^ 
and  a  good  jrfeiif^  though  he  does  not  Uj  that  the  conftable  did  fend  him  t4 
carry  him  to  gaidj  .contra  of  arrffi  by  capias  and  not  returning  the  g^5  ^^ 
mfri$3  for  tht«  is  upon  condition  ita  quod  habeas  corpus  ejus  tali  be  s^*^ 
die,  &c«    Br,  Faux  I|nprifonment>  pi.  24.  cites  1  o  £•  4.  1 7.         Um  to  poi/ 

but  thif  aft 

h  at  the  commoB  law  {  bnt  pet  Cvr.  if  btfinit  hnm  to  gatliy  bh  firoant,  wbc  ftfftrt  him  t§  <fcape,  ac« 

^00  does  not  lie  a|at]ift  the  mailer  i  per  Cor*    Am)  fo  if  the  plaintiff  had  Ixieii  rtfetud  out  of  thtfojkfm 

Juntftb$  dtfewdtmt  a^^  4oea  aot  lie  ibr  the  plahittf ;  fof  there  ia  ao  defauit  ia  the  ^efen^aiU.    gr« 

Faux  iapviComncaC^  pU  04*  cilea  10  £•  4*  17* 

t  X.  Where  a  man  arre/ls  a  feka^  cud  offers  him  to  the  gaeter'^ 
tnd  he  wiH  mi  receive  him^  the  party  himfelf  may  keep  him,  9^ 
Vzux  Imprifonment,  pi.  ^^.  cites  1 1  £•  4.  4. 

I  a*  In  falfe  imprifonment  in  B.  th§  defendant  /aid  that  he  wai 
robbed  in  another  county iaf9d  the  vcice  and  fynu%^aSi  that,  the  plainti^ 
£d  the  robbery jf  by  which  he  arreted  himjbr  fufpicion  in  the  county 
of  B.  The  defendant  fald  duit  de  fon  tort  demefne  abfque  taU 
caufa;  and  well  per  Catefby}  but  per  Brian  andTownfend,  he 
Ihall  fay  that  de  fon  tort  demefne,  abfque  hoc  that  there  was  any 
fuch  felony  done  \  &  adjomatur,  Br.  De  ion  toit>  &c.  pL  5a. 
cites  2  H.  7.  3.  , 

13.  Where  ajuftice  tf  peace  fees  a  man  vfhe  mil  break  the  peaa^^  t^  *f  % 
1^  may  fake  him  and  put  him  in  prifin^  and  adion  docs  not  lie  ^^^r^^ 
(hereof,    Br.  Faux  Imprifonmept,  pL  ja,  cites  21  H.  7,  22*         mambr^i!^ 

mnd  la^t  hit  hands  tfom  hm%  amifiajt  htm^  and  lata  him  jo  St  larf  e»  yet  a^on  doea  not  lie  Khercfi^^  Bjr, 
faux  linpri(bnnwii6f  pU  la.  citeaii  H.  7.  %%* 

14*  Ju/Hces  of  the  peace  cannot  award  warrant  to  afre/f  a  man,  Seijeant 
^r  thai  he  had  broke  the  peace,  but  they  may  award  warrant  to  2*'^|^*? 
^rreft  him  J^r  fear  that  he  mli  break  the  peac/for  the  future  \  this  dear,  tS^ 
fs  not  for  the  breaking  which  is  patft.    Br.  Faux  Imprifonment,  regiUariy  no 

pi.  41,  prime  per. 

•      ^  ion  can  of 

bif  own  authority  arreft  another /or  a  hart  breach  ofthepoaci  afier  it  it  o>%fer  \  far  If  an  oHicer  cannot 
Jsfttfy  fiach  an  antft  withoqt  a  warrant  from  a  magiftrate,  a  fortiori  a  private  perfon  cannot.  2  UawJu 
Vl*  C*  77*  cap*  1^  C  io» 

1 5.  A  conftabk  ttffik  a  madman  and  put  him  inprifon,  where  he  died, . 
^ndthe  conftable  was  indi£led  of  thisi  but  was  difcharged;  for* 
the  zQt  was  legaL    Cited  by  Glanvill.    Arg.   Ow.  98.  Hill. 
31  Eliz.  C.  B«  in  cafe  of  Be  ale  ?•  Carter^  as  a  cafe  which  he 
jbe  heard  in  that  court  in  10  Eliz* 

1 6.  Trefpafs  for  falfe  imprifonment;  the  defendant yi^^A/ at  M0.2S4.pi, 
fonftable  of  A.  becaufe  the  pl{ttntijf  brought  a  child  of  ^  months  M,  and  J'^'^^^^V 
imd  it  in  the  churcb-yard  of  A.  to  the  intent  to  have  deftroycd  it,  Kkals  v. 
or  to  charge  the  parifli  with  the  keeping  of  it  i  for  which  he  did  Cabtsb, 
arreft  him,  and  put  him  In  the  (bocks.    And  upon  demurrer  it  2i'd^e*hftl 
fpas  held  *  a'good  juftif^catiou  y  fpir  it  is  W  ill  pra^ice^  and  is  good  prifonmcat * 


49<^  €tttpatit.  , 

tiff  AepiatB-  canfe  to  ftay  the  phintIfF»  and  to  iRiprifon  him  i  and  zfterwtrS 
tu^^t^  m  the  fame  tcrm,_it  was  adjudged  that  the  plaintiff  nihil  capiat 


mfnt }  aoi  p^  billam.    Cro.  £•  287.  pL  x*  Mick  34  &  35  EUx.  B.  R.  Beal 
«Qudged      V.  Charter. 

good,  be- 


cattle  the  pUintilTi  tntnt  was  fclonto«s,jaid  the  aft  cf  die  conftabfe  wm  eoly  m  ImyuAuammt^  nr- 


vcpc  the  felony^  which  be  might  does  oflicia*«->Le«  3»7.  pi.  4,6%,  Beale  ▼•  Carter^  aBeodaaathe 
90t  to  be  above  6  years  old^  and  the  bringing  to  be  into  the  church  [and  fo  it  Mo«]  to  be  left  theie* 
Xxception  was  takcst  bccaufe  the  plea  faid  (qnendam  infimtem)  without  n$aiung  hiniy  or  Ciyiag  (* 
twB)  icdnon  allocatur*    And  the  plea  being  alib»  that  the  plaindff  intedtod  to  have  left  the  elvld  1 
exception  was  takeni  becaofe  hedijl  not  (ay  that  the  pUintiffdeMrted  Iroaa  it }  befidea*  htsistoi 
aot  traveriable,  nor  can  be  tried  by  jurors.    Wray  faid,  if  the  defendant  had  pleaded  that  he  Itayed  the 
flaintiff'  to  have  carried  him  before  a  joftice  of  peace,  it  had  been  good ;  and  Fcaaer  laid  that  Urn  rafti* 
^cation  had  been  good,  if  the  defendant  had  pleaded,  that  the  plaintiff  icfofed  t0  carry  away  the  cliild  i 
lo  all  the  juHices  were  of  opinion  againft  the  plea,  but  they  would  not  give  jodgmcBt  by  leafosof  theiM 
czasnplcy  but  they  left  the  parties  to  compound  the  matter.*    ■  ■    Poph.  ii.  pU  3*  Anon.  S.  C«  inea* 
tioosthe  child  not  above  10  days  old,  and  that  the  plaintiff  left  it  upon  the  gronad,  to  the  giot  Mmh" 
■ice  of  the  peopje  there,  and  that  Fpmer  held  that  what  the  co^ftabk  did  was  lawful  $  and  Popbaat 
laid,  that  if  one  lays  an  inftet,  which  cannot  help  itfelf,  upon  a  dunghiA,  or  openly  in  the  fidd,  l» 
that  the  beidls  or  fowls  nay  deftroy  it,  the  conftabk  feeing  it^  may  commit  the  patty  fb  drasgi»prite| 
lor  what  greater  breach  of  the  peace  can  there  be,  than  to  put  fuch  an  infant  by  foch  means  in  daagor 
•f  his  life  ?     And  wb»t  diver fity  is  there  between  this  ca(e  and  the  cafe  in  queftion  ;    lor  nobody  was 
Wund  by  the  hw  to  take  up  the  infant  but  he  which  brought  it  thither^  ajiid  bv  fuch  saeana  tibe  m* 
§Mtt  might  perifli  ^  the  default  thereof  waa  in  tha  plaindff,  and  tberdfoce  the  adioo  will  not  Ik.    Aad 
dKmpon  it  waa  agreed,  that  the  plainciff  take  nothing  by  his  writ.  Ow>  99.  S.  C*  accordia^  m 

U-  3*7- 

Serieaot  Hawkins  fiqrk,  it  feems  to  be  the  better  opinion  that  not  only  a  eonftahle,  hut  aqr  mitatapeiw 

Ion  who  fliall  fee  another  «r^«/ir4M  iafiuit  h  tbtjlrnif  and  tefole  to  take  it  away,  may  lawfully  apfiv* 

Iwad  and  detain  him  till  he  ihall  content  to  take  caie  of  ic«    %  Hawk.  PU  C.  77.  cap«  %%•  f*  19. 

17.  It  feems  clear,  that  a // /^r/^  whatfoever  who  are  frefiai 
vjhen  a  felony  is  committed  or  a  dangerous  vfound  pvm^  are  Doand 
to  apprehend  the  offender,  on  pain  of  being  fined  and  impriibned 
for  their  negle£l  unkjs  thejr  wete  under  a^e  at  the  dine*  a  Hawk, 
Fl.  C.  74*  cap.  i2«f«  r< 


(£•  a.  a)    Imprifonment   Juftification,    BjPetJhns 

not  Officers.     Pleadings. 

J.  nrRESPASSy  fif^ny^/fmft/,  the  defendant  pleaded  that  the 
^  plaintiff  ajjaulted  tim,  and  would  lave  beat  him^  by  vjhich 
the  defendant  came  to  the  conftable^  and  prayed  him  to.  arreftbim  to  find 
furety  of  the  peace ^  fvbo  didfo^  and  be  came  in  aid  of  the  conftahUs 
judgment  fi  a£liO|  and  admitted  for  a  good  plea  in  the  writtca 
book^     Br.  Trefpafs,  pi.  79.  cites  3  H.  4.  8.  9. 

2.  In  trefpafs  of  ialfe  imprifonment,  bccaufe  the  defendant 
afiaulted,  beat,  and  imprifoned  the  plaintiff  till  he  made  fine. 
The  defendant  faid  that  aBio  nons  for  he  faid  that  in  the  time  of  tie 
rebellion  <f  Jack  Cade^  one  W^.  &  and  other  malefoBmrs  in  the  Till 
•of  B.  where,  3cc.  made  infurreEHonj  and  vfould  have  cut  off  the  beads 
of  all  that  svere  not  their  friends^  and  they  took  the  plaint ^^  and  car^ 
ried  Urn  to  the  crofs^  and  nmuld  have  cut  off  bis  bead^  and  the  defend^ 
ants  came  and  laid  their  bands  peaceably  upon  the  plaintiffs  ana  car^ 
tied  him  to  the  boufe  of  the  mayor ^  and  prayed  him  to  keep  him  in  bis  boufk 
ail  that  nighty  in  falvation  of  his  life^  by  which  he  was  there  all  the 
nighty  which  is  the  fame  ajfault^  batteryj  and  imprifonment  of 

vhidh 


wKicli  tlie  zStlon  is  brought ;  and  faid  that  he  did  not  make  any 

bnci  &c.     And  the  beft  opinion  waSy  that  it  is  a  good  plea  wkh» 

iui  faying  that  the  rebels  'vfere  there  watching  alt  the  night,  fi  that 

they  ceuld  n$t  let  the  plaintiff'  at  large  fomer  than  they  did;  and  a     |[  491  J 

good  plea,  without  traverjtng  abfque  hoc  that  they  imprifotied  him 

iUl he  mode  fine:  for  thenh^  traverfes  that  which  he  juftified  be- 

for€9  and  alfo  the  imprifonment  ought  to  be  anfwered^  for  other* 

wife  he  ihall  recoirer  damages  for  the  one  and  for  the  other* 

Br.  Faux  Imprifonment,  pL  3.  cites  35  H.  6.  54* 

3*  Trefpafs  of  imprifonment^  the  defendant  jujlifiedy  becaufe  he 
himfe^  brought  a£lion  of  debt  ageunft  the  new  plaintiff  in  the  court  rf 
the  %ower  of  London,  and  it  was  returned  nihil,  oj  which  capiat  .  . 
i/Tued  to  the  bailiff  there  to  take  the  plaintiff,  and  the  now  defendani 
Jbewed  the  plaintiff  to  the  faid  officer,  by  which  the  officer  took  him  by 
his  warrant,  and  returned  cepi  corpus,  8cc,  which  is  the  fame  im- 
pxifonment  of  which  the  plaintiff  has  brought  his  adion ;  and  the 
plea  was  challenged,  becaufe  it  is  an  impri&nment  by  die  bailiff 
or  officer  who  arrefted  him,  but  is  no  imprifonment  by  the  defend*^ 
ant  who  (hewed  him  to  tlie  officer ',  and  fo  per  Cur.  it  is  no  plea^ 
unlefs  he  fays  further  that  he  required  the  officer  to  arrefi  fnm  by  bit 
noarrant,  by  which  he  did  it,  and  then  this  requefl,  vnth  the  arrefi 
by  the  officer,  is  a  lawful  imprifonment  in  him  who  required  him  ;  quod 
nota*    Br.  Trefpafs,  pL  307,  cites  4  £.  4.  3  6. 

4,  Imprifonment  was  jujlified,  becaufe  the  defendant  was  in  conp*  Cmmonfitm 
pany^  thieves,  who  had  killed  J.  S.  and  the  voice  and  fame  was  that  »nfoniecaii» 
he  was  guilty.    The  being  in  the  company  is  travcrfabfe,  but  not  the  ^2ij«ffi- 
tfuce  cmd  famci  per  Markham  Ch.  J.    Br.  Traverfe  per,  &c.  fication,« 

pL  339.  cites  7  E.  4.  20. But  fee  11  E.  4.  4.  6.  that  the  iffue  Jf***'*^''* 

was  taken  upon  the  voice  and  fame ;  quod  nota.    Ibid*  i^]  g'  ^^ 

7  E.  4*  so.  But  thit  IS  to  be  underftood,  if  the  uatjt  for  which  he  was  taken  be  fmhtiCf  but  not  whcM 
che  cattfe  it  fnvntty  as  for  tajpng  a  inin*t  goods  in  a  private  manner^  there  he  muft  ibew  fpecially  thac 
Che  (oeda  were  found  with  hiniy  and  in  his  pofleffion,  and  not  to  go  by  belief,  and  to  give  credence  to 
cveiy  iMTticular  man»  but  he  muft  fliew  fome  good  and  apparent  caufe  to  the  court.  Aig.  Bulft.  14^ 
and  fays  lb  is  7  E.  4.  lo.— «— Ibid.  150.  per  Crolce  J.  The  diflference  is  where  an  effence  was  ccmmirt^ 
fad  fufpicson  withal»  cofflmon  fame  wIU  czcv&>  but  not  wbete  no  fuch  offence  was  commitced^  in  caA 
«f  Wale  V.  Smith. 

*    5*  In  trefpafs  the  dcfendznt  jtifii/!ed  the  imprifonment  of  the  plain- 
tiff, becaufe  he  affaubed  J.  N.  to  have  robbed  him,  by  which  the  de- 
fendant took  him  and  put  him  in  the  ftocks.    The  plaintiff  faid 
that  de  fon  tort  demefne  abfque  tali  caufa ;  and  a  good  plea,  and 
fo  to  iffue.    Br.  De  fon  tort,  &c.  pi.  39.  cites  9  £.  4.  27. 
.   6.  Trefpafs  of  aflault,  battery,  and  imprifonment  at  E.  the  de^  Br.  DoaUc, 
fendtmt  faid  that  a  man  was  nAbed  by  %  S.  and  R.  fuch  a  day,  who  |^' J?^'  "*** 
came  to  the  houfe  of  the  plaintiff,  and  the  cofijlabli  arrefted  the  plains 
tiff,  becaufe  he  hadfufpicion  of  him,  and  becaufe  he  would  not  obey  hkn, 
Stcommandfd tlje  defendant  to  affijl  him,  by  which  the  defendant  put 
his  hands  upon  hlm^  which  is  the  fame  battery ;  and  after  he  went  with 
the  conflable  to  D.  in  aid  of  him,  and  there  delivered  him  to  the  gaoler, 
which  is  the  fame  imprifonment,  &c.  and  a  good  plea ;  for  it  is  as 
Hrell  the  imprifonment  of  the  defendant  as  of  the  conflable,  and^ 
k  not  double,  viz.  the  power  which  every  man  has  to  arreft  a 
£e!onj  and  the  command  qI  the  conftable  \  but  it  is  not  good  un- 

'  *  "     lefs 


49t  tvtWa. 

left  tfie  defendant  JBetvi  fuj^eion  in  the  plalntifl',  at  tO  (ay  ttiat  tit 
m/as  a  man  of  ill  fame^  or  a  vagrant  doing  no  worl ;  by  ivhich  Bt 
pleaded  fo.    Br.  Trefpafs,  P^-  335*  ^^'cs  17  £•  4.  5. 

7.  Falfe  imprifonment  againft  an  abbots  and  commoign  ;  the 
abbot  /aid  that  W.  8  canu  to  himfucb  a  day  and  year ^  and  faid  that 
he>  luas  in  doubt  of  his  life  by  R,  who  wtended  to  till  and  dettroj 
.  him^  and  prayed  his  advice  and  counfel^  who  counfeUed  him  to  go  t6 
tr.  N.  jufiict  of  peace  for  a  warrant  of  the  peace^  by  which  he 
€>btained  a  warrant,  whereby  the  plaintiff  was  arretted  to  dic 
peace  \  and  the  officer  faid  that  if  he  would  not  find  furety,  HcaX 
he  would  carry  him  before  the  j  aft  ice  of  the  peace*  And  the 
1^492  }  opinion  of  the  whole  Court  was,  that  the  plea  amounts  only  t0 
Aot  guilty  \  for  the  defendant  juftlfie^  no  imprifonmeiits  and  his 
counfe)  was  hwftti*  But  per  Rede,  if  he  had  fnd  that  he  tama 
maid  of  the  Offficer^  &e.  this  had  been  a  good  plea ;  quod  non  ne* 
galur.    Br.  Faux  Imprifottment,  ph  17.  cites  12  H.  7*  14. 

f .  In  laUe  imprifomnent,  it  is  no  blen  that  £verfe  oxen  nutreflde^ 
mnd  beeaij^c  he  fufpeEfed  the  plaintiff  \iaax  he  had  ftole  6  oxen,  he 
vrefted  him  \  tor  he  ought  to  fay  precifely  that  the  oxen  weie 
ftole ;  for  otherwife  he  cannot  aneft  him.  Per  tltzL.  quod  ncmO 
iKgavit.  Br.  Faux  Imprifonment,  pi.  i.  cites  27  H.  8.  23. 
-  o»  In  falfe  imprifomnent,  where  the  defendant  jufiyiesfirjem^ 
rm  caufes^  and  fome  of  them  are  found  goody  and  others  nat^  the 
defendant  fhall  not  be  amerced  for  this  falfity ;  for  there  was  good 
caufe  for  the  arrefl,  and  this  is  only  a  defence^  and  not  by  waj 
of  adion^  as  an  arowry  b.    Jenk.  184.  pL  77. 

* 

F01.560.   (F«  a]     Imprifbnment.      yu/itficatlon.      For  what 
^".  ~^~^~-^  Cattfes  it  may  be# 

tu  Falfe  f  1.  iF  a  ttnant  hy  Inightfervtce  has  ifont,  and  the  Me/l  is  totem 
^'l^'  ^  by  the  Scots,  and  carried  out  of  the  realm  in  the  Hfi  tfthefit* 

citn  s!c.~  ther,  and  after  the  father  Set,  the  lord  may  jafiifj  ihe  taking  the 
Br.  Oe  £>n  younger  brothct  as  his  ward,  till  the  eldeft  comes  back  into  £ng» 
*^^^^^'  land,  and  he  hat  conufance  of  it«  22  Aff.  85.  admitted.  It  fecnit 
S»C.  it  is  intended,  that  he  had  not  conufance  in  his  abfence  whether 

he  was  alive  or  dead.] 

,  2.  A  man  cannot  juftify  the  imprifonment  ^a  villein  ty  com^ 
mandef  the  lord,  unlefs  for  rebellion  or  difobedience.  Br.  Faus 
vlmprifooment,  pL  40.  cites  33  £•  3.  and  Fitzh*  tit«  Trefpa£^  %i\f 

(F.  a«  2)      Trefpafs  juftifiablc  hy  Officers.    \By 

Warrant^ 

Cro.c.  394.  [i.  tP  there  be  the  parifh  of  />.  <mrf  there  Is  affo  a  vi/l  catted i. 
Iccar'dingii',  ^   ^^^  ^^  ''^*  "  within  the  parifh  ofD.  but  for  a  long  Qme, 

and  the  *  that  IS  to  fay,  60  years  and  more  before  theffatute  £^43  EL  cap*  • 
Court  laid,    gf  the  poor,  and  ail  timti  after  has  been  reputed  a  pari/h  fy  itfe^.   Btt 

the 


k 

HbA  cKurck-wardcns  6f  the  parilh  of  D.  conceiving  that  by  force  j|»«t «« »  *«« 
of  the  ibatute  of  43  £1.  chey  had  power  to  tast  tie  inhabitant t  pfS.  ^ca^^ 
i9tieft9rffti€partA$fD.  taxed  them  accordingly)  and  there-  maktitgaa 
upon,  for  default  of  payment  thereof,  have  a  warrant  from  the  *^^  h 
jiiftices  of  peate,  according  to  the  ftatute,  dire£ked  to  the  church-  orcteki^'t 
wardens  to  levy  it.    Whereupoii  the  churc1>-^0ardem  take  a  diftrtfs  court»«^hjcli 
if  the  inkaiitants  tf  S.  who  bring  an  a£tioa  of  trefpafe,  and  the  j.^^J^'^ 
churdi-wardena  juftijy  byfora  ^the  noarrant  rftbi  juftkef*    This  \nmMk  not 
b  no  good  juftification  nor  eicufe  of  the  trefpafs,  diough  they  contradict, 
do  it  by  force  of  the  warrant  of  the  juftices,  and  though  (as  was  ^^"/^j^*^. 
£ud)  they  cannot  difpute  tStkz  authority  of  the  juftices,  inafmuch  Mneraiju-*' 
«s  die  aiurch«wardens  nor  juftices  nave  any  power  to  charge  nfdiaioii. 
them,  and  fo  they  ought  to  take  conufance  of  the  law  at  their  ^^^^^ 
peril.    *Hill.  10  Car.  B.  R.  between  Nichols  and  W^i^KER^d?  ji!^^af«- 
fudged,    upon  a  fpecial  rerdidl  found  at  bar.     Tr.  10  Caf«  buta|»aftw, 

f^ke  wamnt  to  fclieve  rates  well  aflfe^fed,    ■        Jo.  355*  pi*  4.  S.  C*  wS^Mi^tii  that  trefpa^  lay— *•« 
S«  C«  cTted  Afgl  4  Mod.  349.  in  tbe'caiis  of  Cramp  v.  Holford. 

'    fa.  If  A^  iringf  aSion  agatnfi  B.  in  an  inferior  court  ofrecordy  in  s.  c.  cited 
^hkb  C.  is  hmlfor  b.  and  binds  by  recognizance  his  goods  and  landsy  *»y  Sir  Joha 
that  B.  (hall  render  his  body  to  prifon  if  he  be  condemned,  or  ^^^^'j^j*^^ 
diat  1^  fliall  pay  the  money.recovered ;  and  ditcr  Judgment  is  given  the  c&fe  of 
ogainfi  B.  and  a  preceft  is  direSed  thereupon  to  the  haily  of  the  court  Gwinhe  r. 
m  nature  rfa  capias  ad  fatlsfdciendum^  to  take  B.  if  he  be  found,  Lu^v.'in^ 
and  in  his  dtfaidt  to  take  C.     And  thereupon  the  baily  returns ^  that  Appendix, 
b^aufe  B,*  fvof  not  found,  be  took  C.  in  execution;  though  by  this  ^S^3« 
recogxuxance  C.  does  not  bind  his  perfon,  fo  tliat  the  capias  does 
not  fie  asainft  him ;  and  though  a  capias  does  not  He  at  the  fame 
time  agauift  the  principal  and  bail  by  a  cuftom,  (as  was  alleged) 
but  a  capias  ought  to  be  firft  againft  the  principal,  and  after  a 
/cure facias  againft  the  bail;  and  though  it  was  apparent  in  the pre^ 
cepi  to  be  araififi  law,  fo  that  the  bailiff  might  have  taken  notice 
of  it,  yet  becaufe  the  Court  had  jurlfdi£^ion  of  the  caufe,  and 
he  did  it  by  force  of  the  precept  of  the  Court,  it  (hall  excufe  him. 
HilL  10  Car.  B.  R.  between  Seaborne  and  Savakeu,  adjudged. 
^er  Curiam  upon  demurrer.    Intratur,  Tr.  lo  Car.  Rot.  5  7  a*  J 

3.  In  bill  of  trefpafs  it  is  not  denied  by  the  plaintiff,  but  that  The  fterir 
die  iheriff,  by  capias  awarded  upon  indiBmetit  of  trefpafs,  may  break  c*nnot  break 
the  houfe,  or  the  doors  of  his  clofe,  to  fenre  the  arrcft.    Br.  Trcf-  *4?f  toT 
pafiii  pL  248.  cites  27  AC  37.  but  fee  thereof  18  E.  4.  4.  maJueze. 

cution  by 
fci  faciaa;  per  Cur.    But  ht  maj  take  the  fools  (»r  body  for  executioa.    fir.  Trefpafs,  pK  390.  cit« 

4.  What  an  officer  does  by  colour  ofjuJHce  or  office,  is  excufable. 
See  Kelw.  66.  b.  pi.  8.  ao  H.  7.  Anon. 

5*  When  a  court  has  jurifiiiSim  of  the  caufe,  and  proceeds  in-  A*  in  tref- 
Tcrfo  ordine,  or  erroneoe^y,  no  a£bion  lies  againft  the  party  that  V%^^^'^'Z 
fnes,  or  againft  the  minifter  of  the  court  that  executes  the  precept  ^j'iTkirg 
or  procefs  of  the  court.   Refi^ved.    10  Rep.  76.  Mich.  10  Jac.  in  of  ^e^fti  <« 
cafe  of  the  Marflialfea.  ^ecyrhm, 

btcmu  e  he 
^fm  bajiff  0/  tin  flMBor  ofD,9niJ.  $•  nctvtftd  daweges  npon  fUine  ttgamft  tbe^Uinttff  in  tbt  courts 

barun  ) 


4^3  #tlQlil^» 

Isrm;  aiidthtdifMaart  ty  frttfi  to  him  Urdltd^  mtdeecttrntion.  Thi pttiaiif/uJ^thttTi^fttt 
Mgaittft  bim  pUa  ^  franktenttr.tnt  tbvt  hy  plabn,  where  none  Jhitt  anlWer  of  fraaktcacmeoc  tberey  «■<- 
kfs  by  writ,  by  which  h<  dmmmi  upon  it  $  and  yet  the  Couft  sraidal  dnufei  agaaft  fciai  im 
■otdefeiuiiaf  f  and  the  defendant  took  the  boftt  kn  tha  daou^es,  where  the  jodgnmc  waa  nrwm  nm 
jyHctf  and  demanded  judgmehty  aad  prayed  damaget»  and  by  award  he  took  no^inf  by  his  biU;  for 
the  officer  (hall  not  be  grieved  at  hare,  Ibr  ihcjmdgnuai  b  not  void\  hmtjball  Uvt  ehvr  trftf/e  JaWf- 
ment  ^  hut  ihail  mi  have  afft  {  becattfe  tig  Uutd  lies  wiikim  tht  jurif^im  1/  the  Cmn,  Aomg^  Atf 
ought  to  have  held  the  pka  by  wfic    Br.  Trefpaisy  pL  ftjS.  citea  12  AdT.  64* 

&  if  the  {henff  arr^i  after  om  s  tafias  im  ddt  wt  e/CB^ht  is  cxcufablc,  becauia  die  CdvC  bm 
JMrifdidlioo  of  the  caiUe.     10  Rep.  76.  t.  in  cafe  of  the  Marfhalfea. 

Trefpafe  i^atnft  an  offoer,  who^ftiAtd  by  a  praoda  oot  of  as  inferior  court;  tot  hmiA  ihc  Citf^ 
loni  was  not  purfucd,  jnOfment  was  againft  hiaib  Hale  Ch.  I.  took  this  differeace  s  if  an  oflker,  fur 
Itf  s  ezcufe,  ymfiifia  h  prtcefi  act^dtng  f  ctAttm^  mucf  am  iaftrhr  coitrtf  though  the  cvftom  be  hal,  the 
officer  ibal>  be  excttwdy  atid  the  judgraeftt  is  not  void,  bat  voidable  |  bat  If  the  cufton  be  not  paxfoed^ 
^e  officer  fliaU  not  be  cscofed  ^  aa  if  t  coftooi  be  alleged  ia  a  co«rt  after  a  plaint  Icried  to  take  o«t 
yeoceTsy  and  he  alleges  that  pvocefe  was  taken  oot,  (bat  allcsei  ao^plaint  ktiedt)  he  is  n  firipiffiir. 
irteem.  Rep.  356*  pi.  449.  Mich.  1673.  Benoet  ?.  Toerae* 

^  C  494  }  ^*  ^^  when  tbe  court  has  mi  jynJXffionf  all  Ae  proceeding  is 
^,'^^*  coram  mm  judice,  an  adion  fies  againft  them,  without  r^nl  to 
inmdtt  Ui  P^^^P^  ^  procefs.  Refolved.  lo  Rep.  76.  in  case  of  tbeMar* 
•eoort^tf  sHALSBA«<-^-2  *BuIft.  64.  WeavcT  T.  Qifibrd^  S.  P*  Per  Ffe* 
•■J^*       ming  Ch.  J.  and  Doderidge  L 

wiiiCB  was  **  , 

made  mt  of  the  jnriiiliaSon,  w  ofUtid  which  titt  ma  ^  iht  jarifiiiSion,  aad  the  plaladiF  or  deuHldne 
Mcoveriy  has  eaecutiao>  tliere  trefpafs  lies ;  for  it  was  coram  non  jadice.  Contrary  here,  aad  fi>  a  £« 
wvy/rv  tvhert  tht  court  may  btnft  jurifiliffioH  of  the  thing  by  iboc  means*  and  where  it  cannot  have  ja» 
lildiaion  by  aay  means.    Br.  Tiefpals,  pi.  %^%,  cites  %%  Aff.  64. 

Sut  whoe  %Privtttt  aff  of  farlittment  ertBed  a  eomrt  of  ceufdtiKt  in  S*  for  aU  matters  aader  4o  r.  arf 
muUfed,  that  aU  judpmntt  for  fuc^  matters  elfiwhere  Jbould  he  wterely  void  \  yet  a  jadgmeat  bad  ia  the 
town-court  for  a  matter  under  401.  where  this  matter  was  not  pleaded^  is  a  juftificacion  of  the  officen 
Ibr  taking  the  defendant  ia  execution.  Carth.  474.  Pafeh.  5  W.  4»  M*  B.  R.  Prigf  t.  A4ari|S«<'>-* 
itSjJk.  674.  S.  C.  accoidingly.— Skia*  350.  366*  407.  S.C* 

So  if  a  juf.  7,  tf  jufHce  of  peace  makes  a  n»arrant  to  arrefi  oniforfebny^  mfh9 
^  ^*S^  ^  ^^  i/«ff<f?frf,  diough  the  juftice  errs  in  the  warrant  of  it,  yet 
ftTHftin  his  falfe  imprifonment  lies  not  againft  him  who  executes  it»  10  Rep« 
warrant  cU  ^5.  b.  in  cafe  of  the  MarthaUea,  cites  14H.  8.  i6.  a* 

tht  circum  • 

paacm  prcfriitd  hy  a  fatuity  yet  if  the  coaftable  eiecotes  tlie  warrant  lie  iteseeafed,  at  the  ftataStof 
Car.  a.  appoints,  that  all  fend  their  horfes  and  cartt  to  work  in  the  bighways»  (aot  haviag  a  leafeaaUc 
CKCofe  to  the  contrary.)  If  a  complaint  be  nude  to  a  juftice  of  peace,  that  fnch  a  man  did  not  fea/k 
Jus  horfes,  drc.  aad  he  makes  a  warrant ;  hot  mentions  nothing  ia  the  warrant  of  his  having  6nt  Ibr 
the  party  to  knew  his  excufe,  yet  the  officer  Ihall  not  be  qoeftioned  for  exccutlag  it.    Vent.  »73«  Tda. 

a7  Car.  2.  B.  R*  Webb  v.  Batchilor. Freem.  Rep.  396.  pi.  f  14.  S.  C.  and  the  Court  iacUaedy  that 

the  officer  was  not  liable,  by  reafcm  of  any  irregularity  ia  the  ^uftice's  proceedings,  if  it  be  a  matter 

whereof  he  has  joriidiftioo. Ibid.  407.  pi*  533*  S.  C.  end  jodgaieat  per  tat.  Cor.  Ibr  the  delcni- 

«it.— .-^S.  C.  cited  by  Sir  John  Powell  in  his  argument  in  the  cafe  of  GwricliK  v.  Pool^,  %  Lane* 
%  56  \.  and  fays,  that  Lord  Kale  there  (aid,  that  otherwile  it  would  be  making  the  conftable  noickavv- 
iog  than  the  jafiice. 

8.  No  a£lion  o£  trefpafs  will  lie  againft  officers  for  taking  gnpifr 
or  cattle  hy  a  replevin^  unlefs  he  viho  has  the  pojfejj^on  daims  fropertf 
nvhen  the  Officers  come  to  demand  them^  and  they  take  them,  notwid^ 
ftanding  fuch  claim  of  property;  and  this  fpecial  matter  molt 
cope  in  by  way  of  replication  by  the  plaintiff;  per  Holt  Ch.  J« 
Carth.  38r.  Trin.  8  W.  3.  B,  R.  in  cafe  of  Hallct  v,  Byrt. 

9.  A  fid  fo  there  is  a  differ etice  between  a  replevin  and  other  froceft^ 
in  refpeA  to  officeis;  for  in  replevin  they  are  exprefsly  com« 
manded  what  to  take  in  fpecie.  But  in  writs  of  execution  the 
words  are  general,  viz.  to  levy  of  the  goods  of  the  party  \  and 
therefore  it  is  at  their  peril  if  they  take  another  man's  goods  \  for 

in 
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m  diat  ca{e  an  a£^ion  of  trei^afs  lies ^  per  Holt  Ch.  J«  Carth.  ^Su 
ia  cafe  of  Haliet  v,  Byrt. 

to.  In  trefpafs  and  faljlf  tmprtfinment  for  fuch  a  timC)  qwmfque  5Jif«d.sp$» 
the phunttff poii  lis.    The  defendant  juttificd  under  the  ftatute  ^' cuTdito 
3  Jac.  I.  cap.  15*  for  ere£ting  a  court  of  ccnfcience  in  London  /  and  ita  fpeciai 
tjiat  on  fuch  a  day  the  Court  did  order>  that  he  ihould  be  eanied  tuthority 
to  the  Counter,  and  imprifoned  until  he  paid  79.<lebt,  and  as.  6d«  J^MtUt- 
for  coft$,  by  virtue  whereof  the  defendant ^  being  an  officer j  took  him  nenc  to  thto 
and  detained  him  6  hours.     And  upon  demurrer  it  was  held,  per  court  of 
Cur.  that  though  the  defendant  did  not  anfwer  the  detaining,  J^^|^^ 
quoufque  the  plaintiff  paid  lis.  yet  the  plea  is  well  enough ^  for  ac.  hit  tbi 
the  imprifonmenty  and  not  the  quoufque,  is  the  caufe  of  a£lion^  °**^"u5J- 
but  the  quofque  is  only  matter  of  aggravation.     And  if  he  had  ^^^^  ^^ 
iaid  nothing  to  the  money,  the  j unification  had  been  good;  and  cuftody  tUI 
if,   after  payment  of  the   9s.  dd.  he  had  been  detained,  he  **^J""?9/* 
ought  to  have  replied  it.    But  they  held  the  plea  x7/,  becaufe  the  oT'  ^  ,2thar  * 
der  «^,  to  carry  the  plaintiff  to  the  Counter  ;  and  though  be  confeffes  1m  or  cbt 
be  detained  him  6  hours,  he  does  not  fbenu  it  was  in  the  Counter^  or  *«j^^hwri* 
in  carrying  him  thither.    And  this  differs  from  the  cafe  of  a  com-  |^^*|c' 
mon  arreft;  for  in  fuch  cafe  the  officer  may 'make  any  place  his  UwnM, 
prifon,  becaufe  the  writ  is  ita  quod  habeas  corpus  ejus  coram,  &c.  ^^\. 
apud  Weftm%  which  is  a  general  authority ;  but  here  it  is  a  fpe*  y,„^^  \^  ' 
cial  authority  to  carry  him  *  to  the  Counter,     x  Salk.  408.  pi.  3*  Hilary  eena* 
Mich.  8  W.  3a  B.  R.  Swinftcd  v.  Liddall.  ^^  ^«/^ 

iDent  was  ghcn  for  the  plaintiff.'  Skin«  664.  pi.  1.  S.  C.  and  Hole  Ch.  J.  faid  if  the  piaintiff 

-woaJd  take  adtantage,  he  ctrght  to  Jbew  that  he  paid  the  Cf.  6^.  attd  that  the  plaintiff  detaititd 
lim  afietvutrds  \  otherwife  the  quoulque  is  only  in  aggravation,  and  ought  sot  to  be  anfwered  }  and 
though  it  Should  be  a  variance,  yet  the  condufion,  quae  eft  eadem  tranfgicflio,  aids  it.— 3  Saik.  119* 
pi.  6.  S.  C.  by  the  name  of  Swii«sTEAn  v.  Smith,  adjudged.  And  Holt  faid)  if  the  detainer  ha4 
been  after  payment  of  the  93.  6d.  it  had  been  mateciiil  j  but  then  the  pUiotlff  ihould  have  (ec  it  forth  in 
a  ccplicatioo*  #  [  aqe  1 

II,  If  there  be  no  judgment ^  and  a  cJ  fJ  or  other  execution 
i«  taken  out,  xhtfberin  and  all  other  perfons  a£iing  under  him  in 
the  execution  arc  juftiliable,  though  there  be  no  judgment.  But 
if  a  ftranger  of  his  own  liead  interpcfes^  who  is  not  concerned,  and 
be  fets  on  the  iherifF  to  do  execution,  he  cannot  juftify  this.  Or 
fuppofe  it  be  the  plaintiff  who  fued  out  the  writ,  he  mud  in  his 
juftification  plead  the  judgment;  for  if  there  be  no  judgment  he 
is  a  trefpaflbr;  per  Holt  Ch.  J.  in  delivering  the  opinion  of  the 
Court.  1 2  Mod.  1 78.  Hill.  9  W.  3 .  B.  R.  in  the  cafe  of  Britton  v. 
Cole,  cites  Ray.  73.  Turner  v.  Felgate. 

J  a.  'Where, ^  judgment  is  illegally  enter ed^  and  afterwards  execU'^ 
iion  is  fued  oiit  thereupon,  and  exectitedy  the  officers  who  execute  it 
are  excufed,  but  the  plaintilF  is  liable;  for  the  officers  are  in^no     * 
fault ;  they  do  but  obey  the  procefs  of  the  court.    2  L.  P.  R.  260. 
tic.  Office  and  Officer. 

13.  In  trefpafs  for  taking  goods,  the  defendant  pleaded  a  plaint  »  Mod. 
in  replevin  in  the  fheriffs  court  in  London^  and  that  he  nvas  ferjeant  39^- ^^^^ 
0t  mace^  and  a  precept  fame  to  him  to  replevy  ihofe  goods ^  which  be  did  s.  c' And. 
accordingly*     The  plaintiff  demurred.     And  per  tot.  Cur.  the  f»jr»»  Aatin 
pica  is  ill  for  want  of  fliewing  a  return ;  for  wjicrevcr  z  principal  '^/^^^l 
0cfr  is  tojuftify  under  a  returnable  procefs^  he  mtffi^nv  that  '    - 

Yoh*  £^  Go  tb§ 
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other  man  the  Writ  woi  retufttid  as  he  is  commanded  to  do,  aftd  fhall  ndt  te 

Xeriff/lf  pi^oteded  by  it,  unlefs  he  flicws  he  paid  a  full  obedience  in  afting 

tndpftfs'or  under  it  ^  but  any  fubordinate  officer,  as  a  bailiflF9  may.     In  ttua 

faiic  im-  cafe  the  defendant  is  a  principal  officer  5  and  this  ptocefs,  under 

SI;  i^JJ^JJl  which  he  juftifies,  was  a  returnable  procefs  \  and  judgment  WM 

•^ainftbim  entered  for 'the  plaintiff.     Salk*  409,  410.  pi.  5.  HilL  12  W2L  3. 

ftrf-Mcdt-  B.  R.  Freeman  v.  Blewit. 

»n^  theiD»  he 

ctinnoc  juftify  without,  (hewing  ^  return.  3  Salk.  %%o,  pi.  8#  S.  C.  fays,  that  becnfe  Ac  flanct 

teplevin  command*  the  iher'til'  to  replery  the  goods,  vd  dtufom  nobis  fignificcs,  therefoit  be  muft  ie« 
tuM  the  writ,  otherwife  this  inconveoience  might  happen,  (via*)  that  if  the  defendant  Ihonld  appear^ 
and  be  nonfuit  (for  he  is  the  firft  af^or)  the  Cooit  would  be  at  a  loft  how  to  gi^e  jndgnest  whether 
pto  returno  habeadoy  or  a  capias  in  withernam,  or  a  mere  nonfuit.-— Ld*  Raym«  Rep.  63ft*  S«  C*  ad* 
judged  accordingly. 

14.  An  arreft  of  a  crimncJ  without  a  warrant  cannot  be  xtaJiA 
.  good  by  a  warrant  fubfequent.     2  Hawk.  PL  C*  cap.  13.  pL  5^ 

•^T^eT*  (F»  a.  3)  Trcfpafs  juftifiable  by  thofc  wbo  are  ai£ng 
^—■N-— ^  (Officers. 

Gro.c.446.  [i.  tF  2i  latitat  comes  toaflierifF  to  take  J.  S.  and  tlic  (henff 
r*  •*  aftt''  makes  hi^  warrant  to  certain  bailiffs  to  arrcft  him,  and  tie 

fi?C*/iid-  builffs  arreft  himy  and  after  the  arrcft  J*  D.  upon  theintremtj  oftbi 

judged  for*  bad^s  keep  the  prifoner  in  his  cuftody  till  he  is  delivered  by  the 

^^^^'  fhcriflF;  this  is  good  matter  of  juftification  for  J.  D.  in.  an  aftion 
withftanding  of  falfe  imprifonmcnt  brought  againft  him  by  J.  S.    Hill.  1 1  Car. 

Itwasob*.  ♦B.  R.  between  Girling  anp  Allen.    Per  Curiam  adjudged 

tbffteriff  ^P^"  *  dcmutrer.    Intratur,  Tr.  1 1  Car.  Rot.  539.J 

did  not  return  the  writ.    ■         Jo.  37S.  pi.  8.  S.C.  adjudged. 

*C496] 

See  pi.  I.  f  2.  If  ijlranger  after  an  arreft  of  a  prifoner  by  baSifis,  Upon  a 

abore.  procefs  of  latitat,  or  capias,  comes  in  aid  of  the  bailifis,  and  af- 
iifts  them  to  keep  the  prifoner  in  their  cuftody,  and  this  upon  tbe 
tommand  of  the  bailiffs^  it  is  juftifiable  by  the  ftranger  in  an  zQaxxk 
of  falfe  imprifonmcnt.  Hill.  1 1  Car.  B.  R.  in  t£e  (aid  cafe  6f 
GiRMNG  AND  Allen.    Per  Curiam.] 

3.  Trefpafs  of  battery  by  J,  the  drfendant  faid  that  J.  wwndei 
B.  to  death  and  one  W,  a  confable  of  the  ward  came  to  attach  hrm^ 
and  he  flood  in  defence y  and  he  canu  in  aid  of  the  vonJlabU^  and  the  31 
which  he  had,  was  de  fon  tort  demefne,  &c.  Judgment^  Bit. 
The  plaintiff  faid  that  de  fon  tort  demefne,  &c.  Br.  TfefpafSy 
pi.  I  ID.  cites  38  E.  3.  9.  •- 

4.  Trefpafs  againft  2  of  a  horfe  taken,  fhe  one  faid  that  he  if 
bailift\  and  attached  it  by  plaint  entered  by  R,  againft  the  plaint^^  and 
the  other  faid  that  he  cami  in  aid  of  the  bailiff.  Bf.  Treipafs, 'pi.  4aa. 
cites  41  £.  3.  29. 

5.  Affault  and  battery  by  hufbnnd  and  wife  againft  the  defend- 
ant, a  conftable,  and  2  others,  who  pleaded  t^  all  but  the  affatdt  mi 
guilty^  and  as  to  ihaty  the  defendant  jujlified  that  the  ^wife  was  pre* 
fentedin  the  leetto.be  a  common  fold :  wljcreupon  thefeward  madi^ek 

warrant  tp  the  cojiftable  to|punifh  her  according  to  law,  and  ^ 

10 


i^ifiiants  vJteffi  tqShe  pbintiff*s  bottfe  to  exeeuU  ihe  tvatrsnt^  and  tie 
nmfe  ajfaulted  the  conftabU  s  vjherefore  be  commanded  the  other  defend^' 
ants  tQ  lay  hands  t^n  heri  and  take  her^  which  thej  did  molliter.  I]i 
was  holden  by  the  juftices  to  be  a  good  juftificatlon,  although  they 
neither Jbevf  the  day  token  the  leet.nvas  holden  ^  nor  thai  the  plaintiff^ s 
houfe  was  within  the  jurifUBion  of  the  Icct,  n&r  thejteward*s  warr 
rant}  for  that  thefe  were  all  but  inducements  to  the  bar  and  juO- 
tification>  and  the  fubftance  is  the  prefentment  and  the  command 
of  the  conftable.  Mo*  847.  pL  1147.  Hill.  13  Jac.  B.  R.  Cur-^  . 
teys's  cafe. 

6.  Trefpafs  for  entering  into  plaintij^s  houfe^  and  taking  his  goods  t 
defendzQt  jiffiifies  ^virtue  of  a  replevin  out  of  the  {faerifPs  court 
ia  London^  and  a  precept  thereupon  to  J,  S.  an  ofEcer,  and  defend^ 
ant  came  in  -jedd  oi  him.  Plaintiff  repliesy  that  before  the  taking 
away  the  goods  he  cffdmed  property  in  them^  and  gave  notice  thereof  tp 
the  defendant.  And  the  queftion^  upon  a  fpecial  verdi^,  wa^, 
whether  the  taking  away  after  claim  or  property,  and  notice  there- 
of, did  not  make  ^m  a  trefpaflbr  ab  initio  i  And  held  per  tot.  Cur. 
that  he  was  a  trefpaflbr  ab  initio ;  for  though  the  claim  ojight  tp 
be  t6  the  (heriffor  officer,  and  that  a  claim  to  a  perfon  that  comes 
in  affiilance,  be  not  enough  to  the  making  the  execution  illegal^ 
if  the  officer  does  not  defift,  yet  if  it  be  notified  tp  him  that  comes 
in  aid,  that  claim  of  property  is  made,  he  at  his  peril  ought  tp 
djcfift.  6  Mod.  139,  140.  Pafch.  3  Ann.  in  B.  R.  Leonard  x» 
Stacy. 

7.  It  is  a  good  plea  for  a  (tranger,  that  he  entered  into  a  houfe 
in  aid  of  a  bailiff  who  had  a  writ  of  execution,  and  took  the  goods, 
and  be  need  not  fay  that  he  did  it  by  command  or  defire  of  the  bailiff: 
toit  every  one  not  only  may,  but  is  by  law,  hound  to  afflft  of^en  in 
execution  of  ju/lice*  10  Mod.  24.  Trin.  10  Ann.  B.  R.  Temple* 
man  v.  Cafe. . 

.  (F.  a.  4)      Juftification  by  Officers.     Pleadings.  ♦.    [  497  ] 

I.  ^kESPASS.  7.  JV:  rid  upon  the  horfe  of  bis  majer  to  C.  and 
*  there,  one  aj^rmeda  plaint  againfi  tbejaid  J*  N,  and  attached 
the  fame  borfe^  by  which  dtiZ  mafler  ofthefervant  brought  trefpafs 
agiiinfl  the  Imliffs,  who  attached  the  horfe  and  recovered  by  award ; 
for  the  defendant  faid  the  arre/l  was  by  others. and  not  by  him^  and  did 
not  traverfe  the  tort  done  by  him,  and  fo  the  plaintifF  recovered ;  for 
the.  officer  is  bound  to  know  whofe  goods  he  attaches.  Br.  Tref- 
pafs, pi.  99.  cites  1 1  H.  4*  00. 

2.  The  defendant  juft^ed  to  make  execution  upon  the  land  ^ 
ficer  of  the  culmiralty  for  the  fum  of  20  marks  there  adjudged  ta 
h  N»  and  the  plaintiff  hud  that  defon  tort  demefne  without  fuch  caufe. 
"elverton  faid  this  is  no  plea ;  tor  where  a  (heriff  juftifies  by  fieri 
facias  to  him  direfied,  &c.  it  b  no  plea  that  de  fon  tort  deniefoe 
without  fuch  caufe,  quod*  Newton  &  tota  Curia  conceffit*,  but  if 
the  fberiff  makes  warrant  to  his  fervant,  and  he  ferves  it,N  and 
juftifies  tliereby,  there  de  fon  tort  demefne  is  a  good  plea  ftgai^ft 

^Ob  2  himi 


497  Cre(i>af!r. 

bho  \  quod  nota^  .Svfr/tty  being  matter  cfneorJ  Sti  matter  mf$B^ 
znd'imttuidiate  txfficer  and  'other  officer^  and  tlierefore.as  here  be  was 
compelled  to  aniwer  to  the  caixfe,  per  Cur.  quod  nota.  Br.  De 
ion  tort,  &c.  pi.  14.  cites  19  H«6.  7. 

3*  Trefpafs  for  beating  and  imprifoning  his  nvifty  ice*  the  defend* 
znijufiifiedbynvarrantfrom  tlicjbtrjffi  the  plaintiiT  replied  de  inju'^ 
ria  fua  propria  abjque  tali  caufa.  The  fdaintitf*  had  a  Yerdi^  and 
it  was  moved  for  a  repleader,  becaufe  de  injuria  fua  propria  is  not 
a  plea  to  matter  of  record,  but  the  plaintiff  ^tf^^  U  havi  traverfed 
tbo  warrant ;  but  adjudged  good  after  a  verdi£t.  Bajm.  50.  Mich* 
13  Car.  2.  B.  R.  Collins  v.  Walker. 

4.  In  trefpafs  the  defendant,  as  bailiff^ ^1^5^/  by  warrant  «•  r#» 
(overy  in  ajfumpfit  in  court  baron,  mtjbewing  the  caufe  thereof  l»  ari/e 
•within  the  jurifdiBion  of  the  court ;  for  which  caitfe  the  pf aintiff 
demurred,  and  per  Cur',  it  is  iil.  1  Keb.  840.  pi.  26.  HiQ.  16&  ij 
Car.  2.  B.  R.  Hoyland  v.  Bacon. 

5.  In  trefpafs  of  battenr,  the  dtkndznt  Jtjfli/Sei  by  procefi  to  arrefi 
one  Wood  J  and  the  plaintiff  would  have  refcued  him,  whereupon  he  did 
tnolliter  mantu  imponere ;  the  plaintiff  replied  de  injuria  fua  propria, 
abfque  hoc  that  the  defendanf  had  taken  him  by  virtue  offuch  warrant 
as  that  by  which  the  defendant  jujlifiedi  to  which  the  defendant  dc* 
murred.  And  per  Curiam  the  juftification  is  fufficient^  and  bet- 
ter by  the  admittance  in  the  replication,  than  if  the  ifTue  had  been 
offered  de  injuria  fua  propria  generally  without  fuch  travcrfic  ;  and 
judgment  pro  plaintiff,  2  Keb.  293.  pU  77.  Mich.  19  Car.  2.  B.H* 
Haywood  v.  Wood. 

o.  In  trefpafs,  the  dckndznt  Jiifiifed  by  a  Judgment  in  ^eBment, 
and  an  habere  facias  poffefjionemy  and  ivartant  thereon,  by  which  he 
was  commanded  to  put  the  plaintiff  in  ejectment  in  pofieflion,  by 
virtue  whereof  he  entered  into  the  houfe,  &c  and  took  the  goods 
and  put  them  in  the  highway,  and  tin  plaintiff  refujtng  to  go  out, 
he  thereupon  moUiter  tnaniss  impoftiit  to  turn  her  out,  andfhe  de  injuria 
fua  propria  affaulted  him^  by  ivhich  he  defended  himfelf,  abfqme  Boc 
thai  he  was  guilty  before  the  tvcrrant  or  tfier  return  of  the  norii  ;  the 
plaintiff  replied  de  injuria  fua  propria  ^  without  any  traverfi,  or  witb* 
oat  faying  abfque  tali  cat  fa,  Rcfohrcd  upon  demurrer  that  this  re- 
plication was  ill,  becaufe  de  injuria  fua  propria  is  no  good  iffue 
in  any  cafe  without  the  words  abfque  tali  caufa ;  but  in  this  cafe 
£  49?  ]  cither  the  writ  of  poffeffion  or  the  warrant  upon  it  ought  to  be 
trarerfed     2  Lutw.  138 1.  Pafch.  4  Jac.  2.  Rodoway  v.  Lowdcr. 

7.  Trefpafb  for  entering  her  houfe  and  taking  her  goods;  the 
dtfcndmt  jti/l if  ed  by  virtue  of  a  feri  facias  againjl  the  goods  rfone 
Dunn^  and  a  warrant  thereoUy  by  which  he  entered  the  houfe  and  totk 
the  goods  aforefaid.  And  upon  demurrer  the  plaintiff  had  jade« 
ment,  becaufe  the  plaintiff  counted  of  the  goods  taken  as  of  hn 
own  goods,  and  the  defendant  did  not  aver  that  the  goods  mfbich  ho 
tool  were  the  gjods  of  Dunn  ;  and  if  he  had  made  fuch  an  avermeott 
yet  he  (hould  have  alleged  that  they  came  there  by  the  tort  tf  tie 
plaintiffs  or  fome  other  matter  by  which  he  might  juflijy  the  entering  Ao 
houfe  o{  the  plaintiff  to  take  them.  2  Lutw.  1385.  Trin«  4  Jac.  ;t. 
Gaurdner  v.  Peyton  and  Chapman.    - 

•8.  Wheie 


8.  Wbe're  fin  a^ion  is  brought  againft  an  ^ffar^  or  his  afllftanl^ 
for  executing  of  a  capias  ad  fatisfaciendum,  he  need  not  fet  forth  the 
judgment  hut  only  the  writ  and  warrant ;  becaufe  he  is  an  officer  of 
the  court  to  execute  the  procefs  of  the  court ;  and  if  the  procefs  be  #r- 
roneouSi  or  there  is  w  judgmetit  to  ground  the  procefs  upon^  yet  the 
officer  (hall  not  fufK;r,  for  he  doth  but  his  duty  to  obey  th^  courtj 
who  will  proted  him.  But  if  the  adion  he  brought  stgainft  the 
pUnntiff  in  the  execution,  he  mujl  plead  bis  judgment.  HilL 
5  W.  &  M.  B.  R.  2  L.  P.  R.  259.  tit.  Office  and^Officcr. 

9.  Trefpafs  quare  cjaufum  fregit  dc  averia  cepit  &  afportavitj 
the  defendant  came  and  juftiiied»  and  pleaded  a  hy^aw,  &c«  and 
that  he,  as  kailtfy  took  the  beafts  as  a  djflrefs  for  breach  of  the  by- 
law by  the  plaintiff  ^  and  upon  prolix  pleadings,  which  were 
drawn  up  on  the  precedent  of  Tintenby's  cafe  in  i  Cr.  and 
March,  the  plaintiff  demurred,  and  many  exceptions  were  taken^ 
but  in  the  refolution  of  the  Court,  Holt  Ch.  J.  faid  that  the  plead- 
ings are  ill,  becaufe  that  the  defendant  had  not  jbenon  a  precept  to 
make  the  diftrefs ;  for  he  could  not  do  it  ex  officio  no  more  than  a 
(heriff  might  execute  a  judgment  of  B.  R.  without  a  writ,  and 
the  conunand  in  this  cafe  is  travcrfable ;  for  this  is  the  difference 
between  a  jufijication  in  trefpafs^  and  an  avowry  in  replevinj  that 
the  juftification  there  //  in  the  rights  and  therefore  not  traverfa- 
blc.  But  in  trefpafs  it  is  only  by  way  of  excufe  ;  alfo  in  trefpafs  it  is 
fufficient  to  fay,  prefeutatum  exijlit^  but  in  avowry  he  ought  to  fiew 
the  thing  was  done,  as  well  as  prefentatum  exiftit.  Skin.  587. 
Mich.  7  W.  3,  B.  R.  Lamb  v.  Mills. 

io-  Trefpafs  againjl  the  officers  will  not  lie  for  taking  goods,  &c. 
by  virtue  of  a  replevin,  unlefs  he  that  has  pofleffion  claims  a  property 
when  the  officers  come  to  demand  them^  and  they  take  them  notwith- 
Handing  {uch  claim ;  and  this  fpecial  matter  muft  com^  hi  by  way 
of  replication  by  the  plaintifFj  and  fo  there  is  a  dif{'erence  between 
a  replevin  and  other  procefs  of  law,  with  refpeft  to  the  officers  \ 
for  in  the  firil  cafe,  (vi2.)  in  replevin,  they  are  exprefsly  com- 
manded what  to  take  in  fpecie,  but  hi  writs  of  execution,  the 
words  are  general,  (viz.  to  levy  of  the  goods  of  the  party,  and 
therefore  it  is  at  their  peril  if  they  take  another  man's  goodSy 
for  in  that  cafe  an  a£lion  of  trefpafs  will  lie.  Pey  Holt  Ch,  J, 
9arth.  381,  Trin,  8  W.  3.  B.  R.  in  cafe  of  Hallet  y,  B^t* 

(G.  a)     Trefpafs  ab  Initio.     What  h€t  fhall  make  a  [499  ] 
Man  [Officer  or  oli?er]  Trcfpaflor  a6  Initio^ 

[i.   |F  a  man  enters  into  a  houfe  by  authority  of  law  f  and  ahufes  The  cafe 

*   that  authority,^  he  is  a  trefpafTor  ab  initio  for  the  firil  entry}  !r"g^**"  , 

for  it  (hall  be  intended  that  his  firft  entry  was  to  thi$  purpofc.  pentns  went 

Co»  8.  The  six  Carpenters,  146. b.  1 1 H,  4.  75.  b.J  roa  tavern, 

and  drank  a 
fitart  of  wine  which  rhey  calied  for,  but  went  out  again  and  ffujei  to  pay  for  tfie  wtne.     %  Rep.  146. 
The  ntm-payMtnt  did  not  make  the  carpeotert  trefpaflbn  ;  fur  that  was  a  Kon-feafanctf  and  no  non. 

frafance  fliait  ever  make  a  man  a  trefptllbr  ab  initio;    pet  Coke  Ch.  J..  Roll.  Rep.  130. Noo^ 

/irafancc  c^tnot  make  the  paity  that  kp  aothorfcy  or  licence  bj  law  lo  be  trefpaOur  ab  iaitfo.  8  Repv  146. 
Alicb,  I  Jac«    The  Carpcnura  caft. 

Oo  5  u 


499  fcve^O^. 

If  a  man  difttain  eern  In  Aravts»  M  thr^t  %  or  comet  to  a  tMvenif  midJMt  a  hamjer,  is  ibA 
cafes  they  are  trefpcflbn  ab  initiO}  and  the  very  entry  ta  pmiiftaUey  winch  at  firft  by  the  ticcpfso  ia  ta^ 
oras  good.  Oti.crwife  it  it  of  a  tleenct  infadf  U  Ydv.  J.  fay*  $  for  thii  ciaiiles  tlit  entry  duofj^  IOp- 
tiotM  A€t  enfues,  and  the  party  ihall  be  puniihed  only  for  Jbii  in  which  tlicaft  is  (oftions,  md  Sot  notfai^f 
more.     Ydv.  9^.  Hill.  4  Jac.  B.  R.  Bagihaw  ▼•  Cawaitt 

If  the  law  gives  a  num  a  liberty  to  a  certain  lateDty  and  he  ofet  this  Rbertj  to  another  iatent,  or  mit 
wa  it,  he  (hall  be  a  trtfpafibr  from  the  begioning,  if  not  that  it  be  in  fpecial  cafts*    Pork.  A  190. 

The  differ tice  is  between  a  tUtnet  mftS^  and  a  licence  mi  law*    Perk.  1^  191. 

tBr.Tief-  .  [l.  ^  if  leffor  enters  into  the  houfe  to  fee  ifno^Jie  he  ient^  and 
paA»  pi.  97.  ^  there  Says  aU  mghtf  he  is  a  trefpadbr  .ab  initio,     f  1 1  H.  4. 

CJCeS  S.  C.       -^    1     n         . 

Br.         75-^0 

Replication,  pi.  is.  cites  S.  C.  ■  ■  Fit«h«  6t.  Tiefpafs,  pi.  tyS.  cites  S.  C— — S«  P.  Br.U* 
ceoce,  pi.  17.  cites  ax  £•  4.  75.  ■  iSo  if  ]io«Aten  to  fee  wafte>  and  bitaks  the  hedlgc*    Yciv.  96. 

Bagfliaw  y.  Gaward. 

%  Rep.  14^.  f^.  If  the  pt&vejor  of  the  king  takes  mj  beafis^  as  for  the  hou£. 
h»  cites iS  hold  of  the  king,  and  zhet  fells  them  iaa  maiketi  he  is  a  treipaifiir 
ftot  b  2;ift  »l>  initio.     1 8  H.  6. 9.  b.] 

printed,  end  ihoold  be  as  in  Roll.     18  H«  6.  9.  b*] 

LvKf  9^         [4.  If  zfearcher  fearches  certsSnJhffs^  and  unpacks  theniy  and 

s!  ciln^a  ^'^  ^^'^  ^^  ^^  '^f  ^7  ^^^^^  ^^y  ^'^  impaired  tnough  the  fcarch 
pil  17.      '  was  lawful,  yet  this  aoufer  of  this  authontv  in  law  will  niakfi  hhn 

a  trefpaflbr  ab  initio.    M.  8  Ja.  in  the  Excnequer.  Gibson's  cafe» 

per  Cariam.] 
}  Br.  Ticf-        [5«  If  a  man  comes  to  a  tavern^  and  nuill  be  there  all  the  nighty  die 
P*^*>  pl-  97*  tayemer  is  not  bound  to  watch  with  him,  nor  wait  upon  him  all 
Or'if  when^  ^^  night  $  -  and  therefore  if  he  prays  him  to  go  out,  and  he  will  not, 
ho  htih       but  continues  there  all  the  night,  he  is  a  trefjpafibr  ab  initio.  ^  1 1 

4ranlt.ho       H.4.  75.b.] 


swiy  dbe  aip  without  die  witt  of  the  eaveroer,  now  he  AeU  be  ponilhed  for  his  firft  entry  ;  for  it 
cannot  be  intvnded  that  his  entry  was  unto  any  other  iaitent  bnt  to  fleal  the  cop  ;  lor  the  law  cannot 
jndge  his  Intent  sgainll  his  ad  done,  ex  poft  faAo.    Perk*  f.  191.  S.  P.  Br.  Titfp^,  pi.  36i« 

cit^asE«4.  5* 
60  if  he  breaks  open  •  hamper,  vfinkn  sjmrvam  of  the  hoofe«    Br « R^pliceiioiit  pL  i  s.  dtes  S.  C 

[6.  If  a  cortjlable  takes  my  goods  in  his  Till,  being  nuawed  by  a/ehn 

\eho  robbed  me  of  them,  and  keeps  them  to  the  nfe  of  the  owner;  fo 

that  hb  firft  zfk  was  lawful,  though  he  rffufs  to  deliver  ttem  to  me 

on  demand,  he  u  not  a  trefpaflbr  ab  initio.  Tr.  4  Ja.  B.  R.  bet;ween 

Walgrave  and  Skegmes.] 

•0  !f  I  /«»-        [7.  If  a  man  takes  mjfheep  damagefeafant^  and  I  tender  bimfvffUiem 

^"^^"Sa^"*  tfi»««i  before  the  impounding^  and  he  refufcs  it,   and  drives  the 

^^tbiJif'    •beafts  to  the  pound  after,  he  is  a  tre^affor  ab  initio.    13H. 

trefsy  the      4. 17.  b.l 

Wftrefsis 

eortious.  S  Rep.  147.  in  the  6  Caupbiitkks  cafe,  aikd  fays  that  with  this  egrees  7  E.  3. 1,  in  the 
Mefter  of  St.  MAex*s  cefe  3  and  chat  fo  is  the  opinion  of  Hail  in  13  H.  4.  i;.  b.  ie  te  be  ooder. 
Hood,  which  opinioft  is  not  well  ebridgi:d  in  tit.  Trcfpafi,iSo^ 

♦  [  500  ) 

Jf  the  itrd  •  [8.  &  if  he,  who  has  dtftrained^  detains  the  beafts  t^ier  amends 
7m*t^t  //«3lfrfrf  before  the  impounding,  he  is  a  trefpaflbr  ab  initio^    45  £•  3* 

tr^,  and'    9«  b.      CoUtHt,  Co.  8*  SIX  CARPENTER.  1 47.] 

hfort  tht 

djfr9fs  the  MMflf  Mfm  the  kitd  teiidtri  the  mrrmn^  e  dlftre^  taken  for  it  is  tortioos.  8  Jlt'p.  1 4'7. 

But  Mffiac  th*  i'0rffs,  and  before  impyonding,  it  makes  the  detainer,  and  not  the  takir^  covtioiis ;  tf 
tjter  iii^ndp%9  it  make!  neither  the  oni  nor  the  other  totttous.    S  Sie^*  147. 

[9-  If 


.  •  [q,  K  nfiryianf.rf London  arrefts  J,  S.  at  th?  fuxt  of  J.  D.  upon  •  j^  ^^^^ 
a  ^int  entered  in  the  Counter,  upon  which  arreft  J.  5.  tenders  pi.  2.  s.  c. 
imJ  to  th/erjeifntf  and  prays  him  to  go  to  the  court  of  the  Counter  to  ac^  "^i5!f^ 
eept  tbehaily  and  ^tferjeant  refufes  it,  yet  adion  of  falfe  imprifonment  cntc  i^^? 
vi  &  armis  doe$  not  lie,  but  he  Is  put  to  his  a£lion  upon  the  cafe  j  pi.  7.  s.c* 
for  this  docs  not  make  him  a  trefpafTor  ab  initio,  the  caption  be-  •  --''— 1 
ing  by  lawful procefs.  Tr.  6  Car.  between  ♦Salmon  f  and  Per-  tZ!tJf!i 
CXVAL.    Adjudged  B.  R.  Mich.  14  Car.  B.  R«  between  Fevekell  adjudg-dac. 

-  AMD  BkiDGbiu  '  Adjudged  per  Curiam  in  arreft  of  judgment,  in  cordfugty.— 
cafe  of  a  bailiff  of  ^another  county.    Intratur,  Tr.  24  Car.  Rot.         *„  wTof  ^* 
where  the  iflue  was  upon  the  refufal  \  and  the  court  held  that  'V  bealyt. 
'vuutnot  the  affici  of  the  bailiff  to  take  bally-  but  of  the  iheriff  or  ua-  ^AMffON, 
dcr-lhcnff.]  .  wj  that  if 

tlte/kr/^upon  meliie  procefs  refufit  h'\  thii  does  not  make  him  a  trefpaflbr  ab  tnhio,  though  he  is 
Utmc  to  an  aAioii  open  the  caie  ;  nod  cited  the  cafe  of  Sahnoa  v.  Peiciral.— ^0  if  t  'e  Iherift'  dttahit  « 
^^_  ^-i.  _   ^  ^      ,.        r      ^,  VentfisJ.    aVeni.  c;6.  «Uca  Qro*  £•  4^« 

Saknoii  ¥.  Perclval* 

[10.  [&]  if  a  capias  Jor  the  good  behaviour  be  direfted  to  the  ihe- 
riff by  the  juftices  of  alEfe,  and  thereupon  Hat  foerrff  makes  a  tuar^ 
rant  to  J.S.  tp  take  him,  who  takes  him  accordingly,  and  the  party 
tenders  to  J.  S.ft^pcient  bail  for  his  appearance,  and  J.  &.  refufes  itf 
and  keeps  him  in  prifon  after,  yet  this  does  not  make  him  a  tref* 
pafibr  ab  initio}  for  it  was  Knot  the  office  of  the  bailiff  to  take  |  S«ttp).9.| 
bail,  but  the  iheriff  himfelf  ought  to  do  it.  P.  10  Car.  B.  R.  be- 
tween Adams  and  Bailie,  per  Curiam,  this  being  moved  in  ar- 
reft of  judgment.    Intratin',  H.  9  Car.  Rot.  109.I  .  .  ^ 

[it.  If  the  brd  of  a  manor  that  ought  to  have  all  eft  rays  there,  Cm.  J.  m7« 
tales  an  eflraj^  and 'within  the  year  worts  it,  he  ihall  be  a  trefpailbr  ab  ^it  v. 
initio,  biecaufe  it  is  not  la  win),  a4ihe  comes  to  the  cuftodyof  him  Gowar4» 
by  the  law.    H.  4  Ja.  B.  R.  between  Bagshaw  and  Gallaro,  ?•  C.  ad; 
adjudged  upon  demurrer.]  ^  S^mijll- 

YelT.  96.  8.  C.  — i-Noy,  119,  S.  C.  rtfolTcd  accordingly. 


[la.  If  the  brd  ofafmr  has  ufed  to  have  toll  upon  every  fale,  ^^^!!L^ 
and  for  non-payment  of  the  toll  the  \oxAfeifesoneofthe  beafisfo  ftddx  ^igmJge^ 
and  works  it,  this  makes  him  a  trefpaffor  ab  initio.    Mich.  13  Ja.  >ir,  and 
^B.    PerHubard.]  •/'"^'^*^f 

lie  is  a  cicfpaflbr }  and  if  be  diftraiitf  cows,  and  after  milks  them»  or  a  hprfe»  and  after  ri4o6  upon  it,  b« 

U,a  fnCoaSSor,    9r.  Trefpafs,  pi.  392.  cites  azE.  4.  47. Br.  Ucence,  pi.  17.  cites  aa  E.  4.  47. 

jUgJer  o/J^nfs  lawfully  taken  makes  ic  a  trefpafs  ab  initio,     i  Salk*  isu  pi>  i.  HUL  a  W.  dc  M« 
C.  B.  Csfsravev.  Saith.       .  .  .  S.  F.  by  Veneris  J.  a  Vent.  96.  in  ca(e  of  Baady  v.  Samplbn. 

• 

[13.  If  the  cujlom  of  a  vill  be,  that  the  bailiffs  of  the  vill  J^t  [  501  ] 
have  2d.  fir  every  hide  of  every  iheep,  cow,  or  ox  which  is  killed  ,  **' J^i* 
within  the  faid  vill^  and  for  non-payment  of  it  to  feife  the  hides,  Joj"ged  for 
&c.  and  after  the  bailiffs  do  take  certain  hides  for  non^jment,  ^c.  the  piainti^ 
0nd  tan  them,  and  convert  them  into  leather;  by  this  they  are  trtf.  ^J^'JJfjy* 
pafibrs  ab  initio  5  for  though  they  do  It  for  neccflity,  becaufe  other.  ,^nning  rfw 
wife  the  hides  would  putrify,  yet  this  will  not  excufe  themi  inaf-  property  it 
mwh  ad  the  damage  by  the  putrifymg  will  be  only  to  the  owner,  '^^'^f 

O04  •ud"*-'^ 


50I  €xttfiS^. 

ibarkito      ^nd  tiot  to  them;  for  they  may  have  a£U<m  of  deht  for  die 

tjtiir'tofclln  ^^-    ^*-  4*»  43  ^*    ^-  ^'  between  Duncon  and  Ran  «!- 
MRyfr«m     judged.] 

fe  at  he  csnflot  hen  them  a|aio.    Bat^  fwr  Popham»  in  fome  caftt  one  may  neMe  widi  and  alea 
dtflrtfiiy  whoe  it  is  for  the  owiitr\  benefit;  as  where  one  dtft rains  armoar  be  may  have  it  fcnaed»  to 
.  avoii  n»ft  }  fo  if  one  diftraios  raw  c'ocb  he  may  fai-e  it  fvUcdi  becaiila  it  is  for  the  oi«ner*i  beoeft  |  te 
this  tanning  is  a  means  of  taking  away  the  thing  itielf* 

Cfi^4^      ['14.  If  upon  a  latitat  a  warrant  be  made  by  the  IberilT  to  cer* 

S  II    o's  ^^^fp^^^^  haiiiffs^  to  /tfi/  fA^  body  of  the  party  mentioned  in  the 

cAsf ,  8.C.  writ,  and  they  by  force  thereof  take  him,  and  J.  S.  a  firangtr 

adjudged  ac-  chines  in  their  tudy  and  by  thtir  command^  and  after  xlhit  J^eriff  dnts 

?^*"X'y'T  «^  «"^^'  ^wj'  ^^^^^  of  the  writ,  yet  no  a^ion  lies  againft  J.  S.  who 

»8.  s.c.'ad<  comes  in  aid  of  the  bailifFs,  becaufe  his.aft  was  lawful,  and  the 

judged  ac-     default  of  the  {herifip  in  not  returning  the  writ  (hall  not  pat  liim 

•«^»»S*y«     to  prejudice,  and  make  him  a  trefpaflbr  ab  initio.     HilL  1 1  Car. 

B.  R.  between  Girling  and  Allen  adjudged  upon  demurrer^ 

that  no  folfe  imprifonnunt  lies  againft  J.  S.  who  came  in  aid^  for 

the  caufe  aforefaid.    Intratur  Tr.  11  Car.  Rot.  539*] 

[15.  But  [and J  if  zjberiff  takes  J.S.  upon  a  latiut»  or  other 
capias  in  procefs  at  my  fuity  and  by  my  Jhevnng^  and  does,  not  /v- 
ttsrn  the  tvrit,  a  falfe  imprifonment  does  not  lie  againft  mc,  be- 
caufe I  have  not  done  any  wrong,  nor  is  it  my  default  in  not  re- 
turning the  wrir,  nor  was  I  the  fervant  of  the  iheriff  in  dcUrery 
of  the  writ,  and  (hewing  of  the  party  to  the  (heriff.  Contra 
S  £•  4-  17.  b.  by  Moyle.] 
Cto.i.iSx.       ^^"  ^^  ^J^^ffi  ^*P^  afierifaa^  to  him  direfted  againft  J.S. 

II.  xfi.  S.  c.  makes  a  warrant  to  J.  fi.  [R.  S.  I  /»  execute  the  wrtt^  and  he  does  it 
*ili-**'f  *^  accordingly,  and  after  x\ie  fieri ffmijUs  a  falfe  return  ^  ffcilicet,  that 
MoTiviT"  ^^  ^"^  came  tarde  to  him,  &lk)^f  which  hchimfelf  xstrefyafibr 
pl.  4.7;.  ab  mitio,  yet  this  falfe  return  (hall  not  make  the  bailiff  the  trcf- 
MossK  ▼.  paflbr,  inafmnch  as  it  was  legally  done  by  him }  and  by  this  exf- 
S.^C  bnt  Ctttion  by  the  bailiff  the  party,  againft  whom  it  was  executed,  is 
S.P.  docs  difcharged.  M.  31,  32  £1.  B.  R.  between  Parks,  plaint!^  and 
^V^fV^-  MossB  AND  How,  defendants.  Per  Curiam.  But  adjudged  H» 
^.ao*sx.  32  EL] 

adjudged  accordingly. 

r*  '-^-^  >  [i  7.  If  J.  S.  be  ^fearcher  of  fluffs^  and  QtttaL\nfirangers  ctme  /» 
\^-]^^\i  '*^  ^^^^  /i/^Jrwewrtr  to  the  faid  J.  S.  to  fearch  and  unpask  thefitffs^ 
Though  by  ^''^/*'  ^  "''^  '^  ^^^l^  ^y  whith  it  is  much  impaired,  thou^  the 
Wvtakujm^  ftrangers  did  it  without  the  precedent  appointment  or  agreement 
an  authority  of  J.  S.  yct  if  J,  S.  after  approves  the  feifure,  without  any  affent  t% 

/aff^'TZn  '**  ^'^''i  y^*  ^«  fi»a"  ^^  a  trefpaffor  ab  initio.  M.  8  Ja.  in  the 
ftaHnotbe   Exchequer.  Gibson's  case.  Per  Curiam. J 

trefpaflbr 

ab  initio,  but  an  aAion  on  the  cafe  Ikth  i  yet  for  mifufing  an  mith^rUy  in  Uw^  trcfpaia  ficth  ab  inStio. 

Lane,  90.     Gibfon's  cafa.        m   S,  C.  fopra,  pi.  4. 

f  18.  If  a  capias  be  dire£led  out  of  an  nferiar  court  to  the  officer 

of  the  court,  to  take  J.  S.  and  he  takes  btm  accordingly,  and  does 

not  return  the  procefs^  he  is  a  trefpaffor  ab  initio,  becaufe  1l  is  his 

t  50%  ]  pwn  default,  inafmuch  as  be  himielf  is  the  ofllcer  who  ought  to 

return 


Cte(]|iatt«  5<^t 

tehtm  It,  and  ts  a$  (heriff  witUn  this  j  urifiliftion.  Micb.  1 5  C«r. 
B.  R.  between  Kiukb  and  Atkim.  Per  Cttrisun  adjudged  upoa 
demurrer,  upon  an  imprifcmment  in  the  honour  of  Peverell.  ItH 
traturi  Tr.  1 4  Car.  Rot.  5 1  •  ] 

[19.]  [8.  If  a  capias  in  *procefs  iffues  againft  J.  S.  and  AeJbiHjf 
takes  Um^  and  after  returns  non  eft  inventus^  he  is  trefpaffor  ah 
initio,  ^aAfalfe imprifonnunt  lies againft  him.  8  E.  4.  18.  |i  IL 
4.  58.3 

•  [70,3  [9.  So  if  the  flieriff  Jpes  not  male  any  return  upon  the  faid  The***, 
-writ,  falfc  imprifonment  lies  againft  him  j  for  he  is  trcfpaffor  ab  JjJ^  J*^ 
'initio  \  fot  the  writ  is  tta  quad  babeas  corpus  ejus  at  the  day  of  the  in  procdt* 
return  Uc  in  curia.  16  H.  7.  14,  3H.  7.  3-b.  8E.  4,  17.  b.  «Micj^ 
9 E.  4.  3.  ai  H.  6.  5.  18  E.  4.  9.  b.  Co.  5.  Hoe,  90.  a  H.  6.  a63  Jf^^ 

for  if  the  csiplis  In  procefs  be  not  returned »  the  arreft  it  tordoos;  hecante  there  the  intent  of  the  tcttft 
^•y  that  the  party  fliall  appear  and  aafwer  the  pUintiff.    But  in  all  other  writi  of  execution^  which  «ie 

•made  by  the  iheriff  alone,  if  the  evecvtipn  be  duly  made,  it  is  good,  though  the  writ  be  not  returned  ; 
unlefi  in  cafs  of  elegit,  where  the  extent  i»  made  by  an  inqueftj  and  not  by  (he  flieriff  alone,  it  is  other- 
wife.     5  Rep.  90.  Trin.  41  £iis.  in  the  Exchetjuer,  Hoe*s  cafe.— —And  Ib'td.  90.  b,  in  a  nota  of  the 

>fcpofter,  it  is  laid,  that  whero  the  ..words  of  the  writ  of  il.  fa*  are  ita  ^od  habttt  detiarios,  gcc.  thofe 
ire  only  words  of  commandment  to  the  fteriffto  make  return  \  the  which  if  he  does  not  do  he  ihall  be 
amerced,  i«ut  yet  the  execution  ihall  ftand  in  force. Lane,  52*  Trin.  7  Jac.  10  the  Exche^aer,  in  thtf 

'fafe  of  Doillie  ▼.  JoilifF.  Si  C.  cited,  and  Amediverfity  taken. 

[11."]  [10.  Upon  a  capias  in  procefs,  if  iiizjberiff  males  his  war^  'Kelw. 
rsnt  to  the  bailiff  of  a  franchife  to  execute  it,  who  does  it  afcordingly, 
and  malf^  return  of  the  body  and  warrant  accordingly  to  the  flieriff, 
and  the /^m^  after  does  not  return  the  writf  yet  this  (hall  not  make 
the  bailiff  a  trefpaflbr  ab  initio,  .becaufe  he  has  done  his  duty,  and 
no  default  in  him,  and  he  is  the  officer  of  the  franchife,  and  not  of 
the  Iheriff.     8  E.  4.  17.  b.  ♦  ai  H.  7.  23.] 

faa.]  [i  I.  [So]  if  a  capias  in  proceb  be  awarded  to  the  flieriff,  Thehdmr 
and  he  makes  his  warrant  to  a  hanliff  errant,  who  is  fworn,  and  a  ^^^^]^. 
known  bduy  within  th^  fame  county,  to  take  him,  and  he  does  it  vant,  laH  ' 
accordingly;   if  the  flieriff  after  does  not  return  the  writ,  this  *"»"<> 
makes  him  a  trefpaffor  ab  initio,  becaufe  he  is  but  the  flieriff's  ^ufcTtbe 
fervant,  and  therefore  ought  to  be  fubje£l  to  the  tort  done  to  the  fttfiff  t» 

Sarty,  as  his  mafter  is.     20  H.  7.  13.  f  21  H.  7.  22.  M,  14 Car.  ^^^ 
i.  R.  between  How  and  Stockemha¥  adjudged.    Intratur,  P.  !!La">^ 


14  Car.  Rot.  4x2.  upon  demurrer.]  hj  the  bailiff 

waslefal,aad 
Aall  not  be  made  Ukgal  by  the  iheriflPf  a£l  m  not  Rtitmiiig  die  writ.    See  Cra.  C  447^  Oirlim's  caA. 

-**~JO'  37^*  S-  ^* ^^  Powell  J.  upon  a  meinc  procefs  the  baiiiff  who  ads  by  e  wimar  non  the 

ptn'm  is  not  liable  In  trefpafs,  if  the  flxeriff  does  not  i^ettirn  Uie  writ.    2  Vent.  9|. 
f  Kclw.SS.h. 

[23.]  [12.  But  in  the  faid  cafe,  if  the  bailif  errant  returns  the 
My  and  warrant  to  the  flieriff,  though  the  J^^ijf  does  not  return 
the  writ,  yet  he  is  excufcd.  20  H.  7.  13.  b.  by  Read,  and 
21  H.  7.  22.] 

[24*]  [13.  [&]  if  the  flieriff  upon  fuch  procefs  males  fpecial  CrowC.  44S; 
bailiffs,  and  they  tale  the  party,  and  thz  Aeriff  dees  not  return  the  ^'^^' 
writ^  though  there  be  not  any  default  of  the  bailiffs,  yet  they  are  ca*"s.V. 
trefpa^rs  ab  initio,  becaufe  they  are  but  fervants  to  the  flieriff,  adjudged, 
and  by  his  appointment.     Contra  H.  11  Car.  between  Girling  J.^^*^^' 
jiio)  Allen.   Per  Curiam.]  .  Li^S^ 

ab  initio. «  Jo.  378.  S.  C.  adjudged  accordisgly— ^See  pi.  [12].  ii«Marg. 


'  F^5«]  f  i4>'If  zm^n  aake%  hii  fx«ci|tor$  and  4k$9  mi  after  the 

pceaaors  Jlnd^  ainangft  other  goods  of  iheir  teikuor»  am  oUgom 
*tionx  by  which  their  UftQtor  was-  bound  ta  J.  D.  and  they  thinking 
that  the  obligation  was  difcharged>  becauie  the  day  ox  paymenf 
'was  paftj  break  thefeal^  •  they  are  tre^oflbrs  ab  initio^  though  they 
come  lawfully  to  it«  fcilicetj  by  trover.  Hil).  1 1  Ja.  B.  tetwcea 
>liGGiMBOTTOM  AND  Stodoard  adjudged* J 

26.  Va  man  mayjufttfy  the  taking  at  one  time,  it  cannot  be  tor* 
tbns  aner  without  fpeciat  matter,  as  mifikmeaaor  after,  as  it  feesns. 
Br.  Trefpafsy  pL  311.  cites  7  £•  4.  3. 

27*  The  defendant  Jufiified  by  prefcr^tion  for  10  load  of  'vaeoi 
aoery  year  :to  bum,  and  10  Joad  to  repair  pales  between  Michaelmai 
and  Chri/hnasj  aljfyue  hoe  that  be  is  guilty  before  Mkhaelmas,  and 
after  Chri^mas ;  and  the  other  faid  that  he  cut  the  day  in  the  dedarap* 
tion»  ab^tte  hoc  that  the  defendant  and  his  anceftora,  &c.  and 
trarerfed  the  pTefcription»  and  if  he  expends  it  on  ether  purpefes 
than  in  burning  or  repairing  pales,  trefpafs  lies ;  quod  nota  the 
tmfdemeanor  afUr  maku  trejj^s  to  lie.  Br«  Trefpafs,  pL  318.  dies 
10  £•  4«  2. 

28.  If  the  lord  comes  upon  the  tenancy,  and  takes  and  chafi^i 
away  a  bead,  and  impounds  it,  the  taking  ihall  be  deemed  as  for 

•  IP.  Br.  a  dtj/lre/s  ;  but  if  he  ♦  bills  the  beajl,  this  mbfequent  aS  is  a  dcch- 
J^ircitS  II  ^'^^^'^  of  ^^s  intention  ab  initio,  and  will  make  him  a  trefpaffiir. 
£*V  75*     9  ^^P*  II*  A*  pci'  Cur.  in  Dowman's  cafe,  fays  with  this  accocds 

12  £.  4*  8.  b.    28  H.  6.  5* 

29.  If  there  be  lord,  mefne,  tenant,  and  the  lord  di/lrains  tie 
beajls  of  the  tenant  for  rents,  &c.  paid  by  mefne,  if  the  lord  will 

^  .  not  ft^er  the  mefne  to  take  the  heafs  of  the  tenant  out  ffthe  pound,  he 

is  a  trefpaflbr  ab  initio.  9  Rep.  22.  b.  in  B.  R.  in  the  cafe  of 
avowry,  cites  13  £.  4.  6.  a.  b. 

5fl  if  fttch  30.  If  one  takes  a  diftrefs  damagefeafant,  and  drives  it  into  onp- 

diftrds  fa      ^^^^  county,  an//,  there  fells  it,  this  makes  him  a  trefpaflbr  ab  initio. 

I^j^f^      And.  6^.  pi.  139.  Mich.  23  &  24  Eliz.  Pleadall  t.  Knap. 

i.rmt  fcrvictf  be  mjujtd*    Bat^qosie  if  a  dilbefs  be  taken  ka  t  rem-^argt,  and  be  miftbim 
Verk.  i«  191. 

31.  Detainer  in  his  houfe  of  one  who  comes  there  ToIuntarSy 
is  a  caption ;  per  Coke  Ch.  J.  and  Croke  J.   Roll.  Rep.  241*  Mien. 

1 3  Jac.  B.  R.  in  cafe  of  Withers  v.  Henley. 

32.  If  the /teriff' has  not  any  writ,  and  makes  a  warrant  to  J.  D. 
to  arreft  J.  S.  an  a£lion  lies  for  J.  S.  againft  J.  D.  for  this  arreft, 
and  againft  the  fherifF  likewife ;  per  Jones  J.  Jo»  379.  pL  9.  Hill. 
9  Car.  B.  R.  in  Girling's  cafe. 

33.  Action  of  battery  againft  a  con/laUe,  who  had  madeafearcb 
in  the  plaintiff's  houfe  for  fbolen  goods,  by  virtue  of  a  jufiice  y  peace 
his  warrant,  to  fearcb  in  all  fufpicious  places ;  and  upon  tne  evi* 
dence  it  appeared  the  defendant  in  this  liearch  £d  pull  the  cbathi 

from  off' a  womatfs  bed,  then'in  her  bed,  tofearch  under  her  f mock  i 
and  this  was  holden  to  be  a  mifdemeanor  in  the  conftable,  and  all 

Ji'ith  him,  and  did  make  all  their  proceedings  in  this  place  3kgal 
rem  the  beginning.    Summer  Ai&feS|  1636.  Ooram  BacUey  J« 
Clayt.  44,  pi.  74  Ward's  cafe. 

34-  Jf 


34*  If  one  imprironed  be  detained  ij  the  gaoler  for  mt  pacing  un» 
reafonaUe  fees^  it  feems  that  this  does  not  make  it  a  faUe  impri^ 
ibninent  ab  ittitio.  Slun.  50*  Trin.  34  Car.  a.  B.  R.  in  «afe  of 
EUiot  V.  Befey. 

35.  In  battery  and  imprifoHinent  the  defendant  jiAafied  bj  ^t« 
tachment  out  pf  Chancery,  that  the  (herifl^  after  de&Tery  ox  the 
writ  to  him  made  his  warrant  to  him  a?  Ma^Tt  by  wluch  he  took 
the  plaintiff  the  fame  day,  and  ctac^erfed  all  time  before  the  tirar* 
hint  or  after  the  return  oi  die  writ.  Hie  plsuntiff  maintained  his 
declaration,  and  traverled  that  the  writ  was  delivered  to  the  (he- 
tiff  before  the  battery  and  impfifonment.  The  defendant  rejoined 
that  before  return  of  the  writ  he  was  delivered  to  the  fherin,  viz. 
km  the  faid  27  May,  and  that  before  the  arreft  he  had  no  notice  [  504  j 
bf  its  not  being  delivered  to  die  flieriff.    The  plaintiff  fur-re- 


f6ifled,  that  before  the  qrrejl  ibe  wrii  was  ftoi  delivered  to  tbefiertiL 
The  defendant  rebtttted  asbefbte,  that  be  had  no  notice^  &c.  itde%dc 
ponit  fe^  &c.  Upon  demurrer,  judgment  was  given  for  the  d^ 
fendant  \  for  i.  It  is  not  material  whether  the  writ  be  delivered 
to  the  (heriff  before  the  warrant  and  arreft  or  not,  fo  long  as  in 
tei  veritate  there  is  a  writ  whidi  warrants  the  wh<^e«  2.  There 
being  a  writ  and  a  warrant  thereupon,  the  bailiff  (hall  not  be 
charged  iFbr  the  executing  it }  for  he  was  neither  privy  nor  had 
notice  of  the  time  of  its  delivery  to  the  flieriff,  and  he  has  ten* 
dered  an  iffue  of  notice,  which  the  plaintiff  has  refufed  to  accept. 
3  Lev.  93.  Mich.  34  Car.  a.  C.  B.  Ofbome  v.  Brookhoufe. 

36,  K  fieri  facias  vrz%  awarded  againft  T.  te/led  2T  jtpril,  and  3Mod.aji. 
afterwards,  viz.  the  29th  of  Aprils  he  became  a  bankrupt^  and  the  » "sic/hS 
29/i  of  April  the  Jberifftook  the  goods  by  virtue  of  the  furi  facias  s  s.  P.*  aoes 
afterwards  an  extent  ijfued  out  of  the  Exchequer^  thereby  the  goods  w*»pp«r« 
are  taken  out  ofthefbertPs  hands  ;  after  which  the  comrmffioners  of  ,§*.  \^Mu 
bankruptcy  make  an  eypgnment  to  the  creditors,  and  the  ajfgnee  z  w.  &  m; 
brings  trej^afs  agmnft  the  officers^  who  took  the  goods  by  virtue  of  the  ^  ^*  ^-  ^^ 
extent.    The  Court  were  of  opinion,  that  a  conftru£lion  {honld  mendonsthe 
not  be  made  to  make  the  officer  a  trcfpaffor  by  relation ;  for  the  Judgment  in 
taking  was  lawful'at  the  time,  and  Baily  and  Bunning*s  cafe  in  ®*  ^'  jj*** 
Siderfin  was  agreed  p^  Holt  and  Dolben;  judgment  for  the  d4snot* 
defendant  nifi.     Comb,  123.  Trin.  i  W.  &  M.  in  B.  R.  Leech-  othcrwifc 
■mere  v.  Thorowgood.  IShttT* 

1%.  Pafch.  I W.  &  M.  in  B.  R.  the  S.  C.     And  the  Court  was  clear  that  trefpafs  lay  nat  againft  the 
Ipfficen,  tkyngh  trover  would  againlt  the  party.    An*)  }ii4gment  for  the  defendant. 

37.  Where  it  is  apparent  -to  the  officer,  that  ^ttaufe  of  off  ion 
yerrfe  out  of  the  jtirifdiBwny  he  is  a  trefpafibr  by  executing  it :  other- 
-wife  where  it  is  %k&t  apparent*  I  Salk.  20a.  pL  5.  B.  R.  Lucking 
^•Dcnaing. 
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«  « 

(H.  a)     Trefpafs.     Ju^tficatkn  by  Officers.    Proce& 
Execution.     What  things  done  in  Execution  of 

^    Procefs  may  be  juftified. 

I*  |F  tlie  flieriflr  arrejl  J.  S.  upon^  iatiiaf^  and  lie  efcafes^  the 
^  flierifF  cannot  enter  into  the  hotife  of  7!,  Z?.  and  there  hneak  m 
cbefi  of  J,  N.  after  demand  <if  the  k^y^  iofeekhisprifoner  tbere^  t^om 
information  that  he  was  fled  into  the  faid  honfe :  hut  be  aught  to  take 
it  upon  him  that  he  was  in  the  chejl^i,  for  otherwife  the  fheriff  upon 
^  fuch  pretences  may  fearch  the  houfes  of  all  men  within  the  county* 
P.  I  Car.  between  Bennet  and  Or4y  adjudged^  the  declaration 
being  that  he  was  informed  that  he  was  in  the  faid  hou/Cj  &c* 
This  18  entered  Mich,  22  Ja.  B,.R.  Rot.  155.] 

2.  Trefpafs  of  goods  taken,  &c.  the  defendant  juftified  as  effi:er^ 
^ecaufe  A*  recovered  agahift  W.  N.  iol,  at  B,  in  a  fair  in  the  court  ef 
pieponvdersy  and  he  did  the  execution,  and  fold  the  goodsi  and  de- 
livered the  money  in  execution!  and  admitted  for  a  good  plea* 
Bn.Trefpais,  pi.  244.  cites  22  AfT.  pQ. 
•f  S.F.  Br.        2*  If  recovery  in  affife  is  had  in  arfcfenf  demefne  of  land  and  dame* 
'^'*^^[tes^^  ^^J"  after  a  fine  thereof  levied  at  common  law,  fo  that  the  land  is  made 
S.  C.  For  it  frank-free,  yet  the  f  cj/ficer  who  ferved  the  execution  for  the  damages 
it  a/hit  cu-    •  recovered  in  the  ajfife^  fball  ndt  be  blamed,  nor  the  lord  who  held  the 
IhvBfeca-  ^'^^»  though  the  recovery  be  coram  non  judice  j  for  they  are  not 
ti«D,  pi.  i6.  bound  to  take  conufance  of  the  fine ;  quod  nota.    ,Br»  Office  & 
dees  s.  c.    Off.  pi.  6.  cites  7  H.  4.  27. 

Cage  DeUirerMce^  pU  3.  dtei  $.C« 

Be  Emc».        4*  In  replevin  of  taking  beads,  it  is  a  good  juRification  thai  A. 

*?"»  I^'c  ^*  recovered  certain  land  and  damages  in  ancient  demefne,  and  that  he  is 

accordingly,  btuUff,  and  by  precept  direiled  to  him  he  made  execution,  viz*  \ntfidd 

tontra  to  the  the  oeofis  and  delivered  the  money  to  the  pUuntiffin  execution^    And  a . 

raTe/^     good  juftification.;  for  a  juftification  is  to  excufe  the  defendant  of 

tort  only,  and  not  to  have  return  of  the  bealU  \  but  avowry  or 

conufance  is  to  have  return  quod  nota  diverfitatem.     And  fo  fee 

that  it  is  admitted  that  bailiff  in  ancient  demefne  may  {ell  the  beaft^ 

to  levy  a  fum  to  make  execution  }  cQntra  it  was  faid  in  ether  court 

baron,  which  is  not  ancient  demefne*     Br.  Juftification,  pL  13. 

cites  7  H.  4.  27. 

5.  In  trefpafs  the  defendant  ju/Hfied  by  fbtwing  tie  fsmd  M  the 
Jberfffto  make  there  the  vinv  to  the  demandant  in  a  writ  rffhrmedm 
brought  by  this  defendant  againft  this  now  plaintiffs  and  the  plain- 
tiff faid  that  de  fon  tort  demefne  abfque  tali  caufa,  gind  the  de- 
fendant faid  that  fuch  caufe,  prift,  ice.  Bn  De  fon  tort,  &<%  pi.  26* 
cites  TO  H.  6.  8.  and  Fitzh.  tit  Iffue,  60.  Brooke  adds  nota,  that 
it  was  of  a  houfe  ;  and  he  faid  that  he  found  the  doors  open  nnden* 
tered  and  made  the  view. 
Br.juftiiici.      ^.  If  in  precipe  quod  reddat  the  court  awards  a  cape  by  which  die 

it'.c    P^^W  ^^iP^  ^^^  tenant  t  ht  (hall  not  have  falfc  imprifonmcnt 

though 


tioo 


Ithcmgh  they  am^nd  the  procefs  afttr  into  grand  cape ;  fofi!htaB 
yftbi  ewH  fliall  not  prejudice  the  party  who  ought  to  be  obedient 
to  the  commands  of  the  Couit.  Br.  Confpiracy,  pi.  i*  cites 
ao  H.  6.  5. 

7.  Trefpafe  quare  tlaufitm  frcgit,  &c.  the  defendant  jajttfiei  be^  F^tami 
taufe  the  pltuntiff  was  amerced  in  the  eourt  har&n  of  J.  S.  &c.  andie  ******'!? 
ty  ewnmemd  of  the  Court  entered^  finding  the  heufe  and  the  clofe  open^  JiES^I « 
mnd  teekfor  £^efs^     And  a  good  plesl,  tuithoid  faying  how  the  clofe  ihck^ 
woe  mehfed  or  open.    Br.  Trefpafs,  pi.  439.  cites  16  H.  7.  14.        2f^a12^ 

m  kutrtfi  thert ;  and  hit  writ  (hall  ftfcUuium  freglt»  aad  ^prectpt  In  tht  court  harou  Is  good  by  paroL 
Br«  Ti^^Mftyrl-  439*  «te  s^  H.  7.  14. 

8.  Trefp^fs  for  hreddng  his  hotfe  i  the  defendant  jufiifies  his 
«ntry  virtuteSparranti  of  the  fheri^upon  a  fieri  facias  to  levy  fuch  a    ' 
debt  de  bonis  is^tallis  qustfuerunt  Philippi  Bifcop  tejtatoris  ;  tempore 
mortis  in  tnanib^Lueretiie  Bifcop  his  executrix ;  and  fays,  that  theex^ 
eciitrix  was  in  the  plaintiff i  houfe  cum  bonis  fuis^  and  for  that  the  door 

Jfood  open^  he  entered  to  levy  that  debt,  &c.  And  it  was  thereupon 
demurred  and  adjudged  to  be  an  ill  bar  ;  becaufe  he  doesnot  al- 
lege thit  bona  teftatoris  were  in  the  houfe,  but  bona  propria  exe- 
cutricis,  which  were  not  liable  to  execution  ;  but  if  bona  teftato- 
ris had  been  thete,  it  was  conceived  that  the  entry  had  been  jufti- 
fiable.  Wherefore  it  was  adjudged  for  the  plaintiff.  Cro.  £•  759. 
.pL  30.  Pafch.  42  Eliz.  in  C.  B.  Bilbop  v.  White. 

9.  By  the  common  law  no  houfe  can  be  broken  by  the  king's  of- 
ficer at  the  fuit  of  a- common  perfon  (but  otherwife  at  the  fiat  rftb^ 
ling.)  But  by  the  flatute  of  2i  Jac*  of  bankn^s,  commiffioners 
jooay  break  the  houfe  of  the  other  for  debt  of  the  debtor  ;  and  if 
bankrupts  convey  tjjeir  goods  to  a  neighbour's  houfe,  the  commijponers 
cannot,  but  t\iejheriffmzy,  break  the  houfe>  becauie  he  is  a  fwom 
oSicer  of  the  kuig.  The  comraiflioners  may  break  the  booth  orfbip 
of  the  other  to  come  at  the  bankrupt's  goods*  Per  Mr.  Barchdalc 
X»edurer  of  LincolnVinn  in  Lent  1627.  ^«  3^*  ^*  Marg.  pL  41. 

10.  Sheriff  on  a  fieri  facias  may  break  the  door  of  0  bam,  wiih^ 
emt  reque/lf  to  take  goods  in  execution,  unlefs  the  barn  is  adjoining 
and  parcel  of  the  houfe.  Si4«  1 86.  pi.  I X.  Pafch.  x6  Car.  a*  B*  R* 
Penton  v.  JSrown. 

1 1.  If  there  be  a  diffiifor  of  a  manor,  and  a  recovery  in  that  court    [  506  ] 
iarwt,  the  officer  may  well  juftify  executing  the  procefs  s  for  he 

that  is  in  poffeffion  is  domtnus  pro  tempore.  Freem.  Rep.  '#o4« 
pL  2P7.  Mich*  1675.  Ward  v.  Bent* 


(H.  2U  2)    Treipafs  juftifiaBle.    [Entry  into  Land  or 

Hots/e.^ 

£i.  I F  a  man  feifed  of  land  in  fe«  has  certam  loads  of  timber  up- 
on the  land  and  dies,  his  exieutor  may  juftify  die  entry  into 
die  land  to  take  the  timber.     9  H.  6.  1 1.] 

,  [2.  £9  if  the  executor  fells  it  to  another,  the  vender  may  jttftify 
the  entry  into  the  land  to  take  the  timber.    9  H.  (5.  1  z»1 
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ting  tbefmki  in  thifiU^  or  dimg  ttber  tking*  2o  H«  tf,  4.] 
%  KoiL  Rq*.  £4.  If  Qfixtakaferfins  Mnhfowti^  in  ^  fdoniom  mannery  come Jmo 
5^  ^C*  *Il  ^T  garden,  and  eradicate  and  fuil  1^  certain  aj^  anifear  treaty 
s.  c?ciMd  ^^  ^^^^y  ^^^  ^niMif  safe  tie  hmfi0fj.  &  and  thic  wmmm  vdict  h- 
mAwJ^jU^  ing  that  the  ftud  trees  ^rein  ihebdufe  ef  J.&*  yet  I  cannot  juftifj 
"^^^^^  my  entry  into  the  (aid  houfe  to  take  the  iakl  tree8»  inafinncJi  a( 
Bdd^n  1^/'  the  ftealing  thofic  tr^es  being  annexed  to  the  fraotcteneaent,  wat 
tfmks—  notfelenj^  hut  etfilj  a  tre^^efi  $  and  lb  the  palb  is.  90  ot]||er;.bv^  that 
^  'i^'*'  ^  ^^c  ^cc^  bad  been  tidcen  \x9  a  tse^paflor  and  put  into  the  iai4 
iifl4  ur^  houfe,  then  it  had  not  been  lawful  for  me  to  take  them  without 
]iim  to  the  being  a  trefpafibr  by  my  entry.  Ii£ch«  16  Ja«  J3.  R«  between.  HiG- 
k1«  not*  ^^^^  ^^"*  Andrew?,  adjudged  upon  a  demurrer.] 
lawfttifor  [5*  J?i// otherwife  it  had  been,  if  the  fiealing  ot^^St^  thing  h^ 
ae  toenter  leen  fe/ohj,  and  I  had  uponfre/b  fuit  taken  it  in  bU.  heu/e^  this  had 
l^d^j*"*"  been  juftiJiablc  in  a  trefpafs  againft  me..  Mich.  16  Ja.B.  R.  in 
lum.    Bat    the  faid  cafe  of  HiGGiNg  aio)  Andrews,  per  Curiam  agreed.] 

if  A./eloni- 

mJiyftaU  nty  hvfft^  dad  sarrus  btm  int^  jr.*«  JagJ,  then  I  tatj  jnfttfy  flqr  cjUqr  into  Aa  blid,  tad  ttt^ 
kinu.   2  Roll.  Rep.  5J.  Hi^ios  v.  Aadnws.-— -  If  ^.  wiO  carry  my  h^rfi  i«r«  htsJUidt^  I  may  jvfti- 

fta 


if  xny  eptry  loto  hii  ftable  to  retake  him.  But  ia  the  cafe  abote,  the  treei  weve  carried  aany  hf  a 
A-anger.  Per  Doderidge  J.  $••€•  t  Roil.  Rep.  56.'  cite*  11  H.  6.  3p.  1  .  If  A.  taka  wno^fvOf 
lint  goods  of  ^lotber^  «s4  cairics  them  into  A.*8  mow  hndy  ^fimmat  may  tdea  them  liwace  t  b«c 
»ot  oot  of  the  land  tfafiratiger.  But  in  Jio  jcafc  a  man  can  enter  wtf^  nty  iuur  to  tpka  hia  fMdt. 
PerChamberbtffi  J*  2R0II.  R.  208.  in  cafe  of  Maftersv.  Poolie.  ■  .  ftecaufe  every  mafi*s  hooft  it 
his  caftfe,  into  V^nich  another  cannot  enter  without  fpccial  licence*  Godb.  ^93.  pL  403«  Alicb*  t%  Jic* 
B.  R.  in  Pollyt^f  caie. 

€•  Trefp^fs  by  a  chaplain  of  a'chamber  bipkcn,  and  gold  ri&gs 
taken  and  carried  into  London  ;  the  defendant  fndf  thai  in  Londm 
is  a  cujlom  ufedy  time  out  of  mind»  that  when  a  chapUan  has  a  feme 
in  his  chamber y  of  nuhom  a  man  has  an  HI  fu^iaon^  diat  man  Asdl 
tmie  to  ihe  confiabh  of  the  ward^  or  to  the  beadle,  and  enter  the  mun^ 
%er  and  feareh ;  and  that  he  was  related  tofuch  afeme^  and  ddivered 
-the fame  rings  to  thefeme^  who  brought  them  to  the  chamber  of  the  cbap^ 
/aipy  and  there  the  faid  chaplain  detained  the  feme  and  the  goods  hj  a 
great  time,  by  which  he  and  the  beadk  entered  the  chamber  emdfearrbed 
4ind  found  the  goods y  and  carried  them  awaj^  as  lawfidlj  be  nighty 
judgment,  if  a£lion  of  the  goods  or  breaking  the  diamber  ought 
he  to  have  ;  and  becaufe  the  plaintiff  by  poiTd&on  of  the  goods 
for  the  time  had  property,  therefore  it  was  Jield  a  good  plea  to  the 

S3od9|  and  to  the  breaking ;  quod  nota,  that  this  is  colour  in  itfdf » 
t.*Tiefpafs,  pi.  74.  cites  a  H.  4.  12. 
[  507  ]        7.  If  a  vicar  has  offerings  at  my  houfe  or  chapel^  he  cannot  by  co« 
lour  thereof  break  my  houfe  or  chapel  to  take  them  outj  &c.  Br. 
Trefpafsj  pi.  77.  cites  2  H.  4.  ^14. 

8*  In  trdpafs,  the  J^endant  faid  that  the  plmtUiff  d^eimi  lis 

beajls^  and  he  fued  a  replevin^  and  came  with  the  fberijf  te  fi>ew  him 

the  beqjlsy  which  is  the  fame  trefpafs^  (stc.    *][udgment  fi  adio,  and 

the  defendant  imparled. .  Br.'Xrcfpa&,  pi.  11.-  cites  3  H.  6. 37.* 

•  S.  C.  and        p.  In  trefpafs  the  defendant  juftified,  becaufe  7. 5.  was  fnfed^ 

Rep!' s'x.  a'    "^^^  ^^^^>^  '^  ^*  ^^'^  plaintiff  for  life,  (in4  that  the  defendant Jbauld  jW 

inLiFoRD's  ,the  revcrfion,  &c,  and  xixAt  \\t  found  the  door  epen^  and  entered  to  fm 

cafcj  quod    if  there  was  any  waflc,  and  Jp^/fee  the  *  value  of  tbebfifdfe  to  fel)  it, 

ana 


ittji'agoodpteai  trndhls there ^niatedi  dMt filbk eftiy  is  U%f ul  faa|Krtdu 
to  fee  if  wtfte  be  done,  but  he  cannot  bneak  the  door  nor  wm-.  ^2^^?^ 
aows  to  enter.     Per  quod  Ae  plaintiff  replied  that  he  broke  the  S^iTIT 
door  and  windoW9>  and  the  other  e  contra*    Br.  Trefpafei  <pL  il{«.  bridge,  h« 
citesoH.6.m  .  "^^'T 

^  ^  upw  tot 

land  of  any .  one  diit  jm^mm  r»  the  ht^dp  to  reftAr  the  tryge,  and  dik  «/«^ovf  iiMMr  df  them*    Br* 
iHipBhf  H*  ^^  c^an  43  A£  37*  per  Knivoc  Ch.  J. 

to.  In  trefffaft;^  brealdng  bis  ehfe  tmiburtting^  AcSeniaxit pleaded  Br. juftlfici* 
mi  guiUy  to  tie  bunting  /  and  tv  the  ireaiing  hefiid  tbat  a  varianca  ^^'  ||'J^* 
wat  between  bim  and  tbe  plaintiff  for  a. goree^  and  befaw  'bim  buntf^ 
hig  in  bispkri^  /tnd  entered  by  tSe  gate,  vfbieh  was  epeHjioJbevj  him  ' 
Ais  evidence  to  the  gorat,  tvbicb  is  the  fame  breakhig,  &c.  and  a  good 
jtiftification  by  all  the  juftices  $  quod  nota. ,   Br.  Trefpaft>  pi.  ag^ 
cites  aoH*'6*  37* 

1 1.  If  trees  are  hhvm  down  by  die  wind,  it  is  no  trefpafs  to  en^  Btaxftrta^ 


ter  the  bold  into  which  they  are  Mown  down /^to^e^Am.  Lat.  13.  ^^{^'J^^ 
Per  Crew  Ch.  J,  in  cafe  pf  Millen  v.  Hawery,  cites  6£.  4.  7.        which/o^ 

intomutbtt^ 
Mis'i  letdf  aod  |oes  and  he  takes  cbein^  trefpali  Ueaj   per  Crew  CLJ«  Lat.  13.  citet  6£.4«  7. 

12.  If  a  man  tabes  my  goods^  and  puts  them  upon  bis  land,  I  ma^  ^\  P*  P«r 
enter  and  retake  them.  Contrary  upon  *  bailment  of  goods  ;  per  ^^^f^ 
Littleton.    Br.  Trefpafs,  pi.  1 86.  cites  9  £•  4*  35 •  ' .   one  cafe  it 

litort,  and 

in  the  otSier  not    Br.  Nafancsypt.  14.  cites  S.  C« 

*  WlMn  a  fflin  hmh  geeds  t»  smtherto  ketpy  it  is  not  lawful  for  him,  though  the  doiys  are  open,  to 

tnter  into  the  hoiil^  of  (be  bailee,  and  to  take  the  goods,  but  ought  to  demand  them  ;  and  if  they 

ire  denied,  to  bring  writ  of  dethiuf,  and  to  obtain. them  by  law.    'Br.  Trefpafs,'  pL  208.  citca 

aiH.^.  13. 

13.  A  man  may  break  a  houfe  to  take  a  folon^  or  forfuj^cion  of 
folem*    Contra  of  debt  or  trefpafii.    Br.  Trefpals^  pL  330.  cites 

13  E.  4.  8« 

14.  If  a  are  fighting  in  a  houfe^  I  may  juftify  entry  into  the  houfe 
to parttbem^  becaufe  it  \%for  the  prrfervation  of  tbepeace^  which  ia 
a  thing  that  concerns  the  commonwealth ;  per  Yaxley,  quod 
Frowike  Ch.J.  conceifit.     Keilw.  46 •  b,  ]^. a.  Mich.  iBILj. 

-  Anon. 

15.  If  heajls  are  damage  feafant  in  the  lands  of  another ^  a  ftranger 
cannot  juftify  entering  into  the  land  to  Sum  them  out,  upon  a  pre- 
tence that  it  18  to  .the, advantage  .of  the  owner  of  the  land  $  foriit 
prevents  the  owner  from  taking  the  benefit  of  diftraining  themipr 
fatisfaAion  of  the  damage  \  per  Frowick  Ch.  J.  KelW.  46.  b. 
Mich*  i8H.  7. 

16.  In  trefpafs  of  breaking  a  clofe,  p^  Rede,  it  is  not  lawful /^ 
Jay  that  the  defendant  had  timber  lying  tbere^  and  came  to  fee  his  timber. 

Br.  Trefpafs,  pi.  208.  cites  21 H.  7.  13. 

17.  li  my  beqfts  dice,  in  andther's  hmiL  damage  feafant,  I  cannot  SutifanU 
juftify  to  enter  to  rechafe  them  ,•  per  Rede.Ch.  J.    Br.  Trefpafs,  '^y^ttX^ 

pi.  213.  cites  2 1  H.  7.  2  7*  to  the  laiS 

of  J.N.  I 
nay  enter  ai|d  rechafe  them  ^  for  the  tort  commetctd  in  another  ^erfm  i  {cr  Rede  Ch.  J.    tt.  Jrefp^ft, 
PLS13.  citeaaxH.  7*  17.  .     ^ 

18.  In 


sot  CnMf^ 

^/^*        tS.  In  titfyaJk  for  miermg  iu  iarfe,  atiital&igr  Msg^Ji,  Ac  de^ 

l««4(n»^  itx^^ntpkndstbai  the  goods  were  B//,  noboJoU  them  ftbedtfrndoMf 
toip  itnd  that  became  to  the  houfe,  and  dtmanded  tbem^  atfdthe  plami^ 

i^g  ahfentf  bis  mfe>  licenced  bim  to  enter  and  take  tbem  /  wheitiip* 
on  ne  entered  and  took  them.  And  upon  demurrer  it  was  adjudged 
illy  it  not  appearing  how  the  goods  carne^  viz.  either  as  treipais*. 
&e«  and  therefore  cannot  enter  of  his  own  head,  and  the  licence  bj: 
the  wife  was  not  fufficient }  but  Gawdy  contra,  for  it  may  be  in- 
tended thr  goods  were  there  by  the  plaintiff's  licence^  and  ihen  he 
might  well  enter  and  take  thenu      Cro.  £•  245.  pL  3.  Mich.  33  Sc 
34  Eliz.  C.  B.  Taylor  v.  Fiflier. 
A8.)s.S.C       19.  In  trefpafs  quare  eiau/umjregitf  and  takieg  of  a  gel£ng^  the 
l£rfe*fe»  defendant  plauUd  that  be^  for  fear  ef  bis  life^  arid  vootmding  of  la 
is  Bft  jttfHIi-  armed  me»y  nobo  tbreatetudto  lUi  bim  if  be  did  not  tbefaS,  fxftnt  sn^ 
•n4    to  the  boufe  oftbe  plaintify  and  took  the  gelding.    The  plaintiff' de» 


!StS^-  "*'*"*^  ^®  ^^  P^^'  ^^^  !•  *^«  is  no  plea  to  juftifj  the  defend- 
acdyagaiaft  ant  9  for  I  may  not  do  a  trefpafs  to  one  for  fear  of  thie^fecnings 
^^^*i  of  another ;  for  by  this  means  the  party  injured  (hall  have  no  fa* 
'**"**'^*  tisfa&ion,  for  he  cannot  have  it  of  the  party  that  threatened  ;  there- 
fore let  the  plaintiff  have  his  judgment.  Sty.  72.  Mich.  23  Can 
Gilbert  v.  Stone 

20.  If  tenant  at  mllfows  the  land,  and  then  determiftes  bis  own 
mnJl^  he  cannot  break  the  hedges  to  carry  awsrr  the  conu  Vent.  22a. 
Trim  24  Car.  2.  B.  R.  in  cafe  of  Perrot  v.  Bridges. 

21.  If  the  flieriffnpon  a,;&ri^^/tf/y^Ar  com  growings  the  ven- 
dee cannot  juftify  an  entry  upon  the  land  to  reap  it,  until  fuch 
time  as  the  corn  it  ripe  /  per  Twifden.  Vent.  222*  in  cafe  of  Perrot 
V.  Bridges. 

(EL  su  3)    Retaking  Goods,  &c.    Jufiifiablc  in  what 

Cafes. 

I.  npRESP  ASS.  If  a  mmfeifes  an  ox^  &c.  to  the  ufe  oftbe  king, 
'^    he  who  has  property  cannot  re*take  it.    And  10  it  Iccma 

that  the  king  may  be  intitled  to  a  chattel  by  feifure,  or  otherwtfc» 

without  oiEce»  as  appears  by  this  cafe.   See  the  book.    Br.  Tref* 

pafs,  pi.  375.  cites  H.  39  E.  3.- 

2.  If  a  man  takes  my  fwan^s  eggSf  which  after  produce  cygnets, 

the ^rfi gutter  may  take  tbeone  andtbe  other  j  per  Fairfax^  Br. Tief- 

pafs,  pi.  323.  cites  12  E.  4.  4,  j;« 
4f  what    .      3.  £9  if  a  man  takes  my  mareorooWf  njohkbajier  produces  afooi 
J^J^    or  calf^  the  firft  owner  may  uke  them  j  per  Fairfax.  Br.  Trefpalit 

•notbtr  pi  323.  cites  12  £.4.  4,5. 

whkh  fro-' 

iuctdfUgs^  the  owner  brought  replevin  of  both|  and  recovered  dasuiget  for  bodi }   per  Littkcoa.    Br. 

Trefpafs,  pi.  323.  cittt  18  £.  3. 48. 

Ytitagreed  4,  ^^^r^  j /jUa^  mo;  ^^ i(/ma^»  the  owncr  may  retake  it,  1!^^ 
f?viSmsf      another  thing  be  mixed  with  it,  Br.  Property,  pi.  23.  cites  5  H.  ?•  I5» 

that  in  all  cafes  where  the  metvform  mty  te  rfdmctJ  f*  the  firmer /gte,  the  property  Mflwim  to  bam  «to 
hath  the  old  fubftanco  j  hut  oriierwife  not.  Arg.  Rvyai.  329.  io  caiit  of  Bam  jainoa  v.  BatxSi  uA 
fays,  that  with  this  agrees  t6  H.  7.  i6.  pi.  6.  Mo.  19*  pi.  67. 
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.  5.  As  in  trcfpafs'of  fhoes  and  boots  taken,  the  defendant  faid,  s.  P.  Arg. 
that  he  ^^^  pojf^lfed  of  I  dickers  of  leather,  and  hailtd  them  to  W.S.  fj^^^^^P' 
who  gave  *  to  the  plaint ijff'y  who  made  thereof  fhoes  and  hoots,  and  the  de^  Cambridge 
fendant  retook  them ;  and  the  re-taking  good  and  lawful,  for  the  na-  *•  *'•^• 
ture  remains.     Br.  Property^  pi.  23.  cites  5  H.  7.  15.    ,  *  [  5^  ] 

6.  So  where  a  man  takes  cloth,  and  makes  thereof  a  robe,  the  owner  But  ww/ 
may  retake  it ;  for  the  nature  is  not  changed.  Br.  Property,  pi.  23.  "oj^^can! 
cites  5  H.  7.  15.  ootbcrel 

taken.     Arg.  Raym.  329.  jo  caftuf  Bambridgev.  Batei. 

7.    S(7  of  iron  made  into  a  bar,      Br.  Property,   pi.  23.    cites  But  iron 

cH*?!"  ^       i       x^         J  made  into 

^       *  '       ^*  on  tf»vi7 

cannot  be  retaken.  Arg.  2  Brownl.  i  X4.  in  caft  of  Crofs  ▼.  Weft-#ooi« 

8.  But,  per  Cut.  where  grain  is  taken,  and  made  into  malt,  or  \lf^  man 
f  money  taken  and  wj^ip  /«/d  a  cup,  01%  a  cup  made  into  money,  thefe  •'*('J"«  *^''* 
cannot  be  taken  ;  for  grain  cannot  be  known  one  from,  another,  nor  ^auf\  u  t9 
one  piece  of  money  from  another.     Br.  Property,  pi,  23.  cites  *^^iv,  the 

_  TT    —     ■,  f.  otvntr  can- 

5x1.7.  15.  notKtakf 

it,  by  fome.     Br.  Property,  pi.  23.  cites  5  H.  7.  15. 
X  Plate  altered  in  faihiun  may  be  retaken^  but  not  If  converted  into  coin.     Arg.  %  Brownl.  114.  la 
cafe  of  Crofs  v.  We  ft  wood. 

9.  And  if  z  man  takes  timber,  and  makes  thereof  a  houfe,  this  can-  i?«Mf  a  man 
*  not  be  retaken  ;  for  the  nature  is  altered  into  franktenement.     Br»  J^J^**^/ 

Property,  pi.  23.  cites  5  H.  7.  15.  fyuans  iti«- 

totMer,  ytt 
the  owner  may  retake  it  j  for  it  may  be  known.  Br,  Property,  pi.  23.  cites  5  H.  7.  15.  »  S.  C« 
cited  Arg.  %  Brownl.  1 17,  ii8. 

In  treipafs,  &c.  the  defendant  jufiifitd  under  a  /eo/e,  and  that  afttrfvardi  A»  enUrcdj  and  cut  dtwn 
trtes  there  growing,  and  made  them  into  timber ^  and  brought  it  on  the  land  cohere  the  tnjtaft  noatfnfpoftd, 
and  gave  it  tg  the  flaintiff;  nvhereupzn  be  (the  defendant)  entered  9tt  the /aid  Ja^d,  end  rertik  bis  timber. 
Upon  a  demuner  to  this  plea  it  was  obje£^ed,  ihat  by  making  them  into  tlmoer  the  defendant  could 
not  know  it  to  be  his  tree,  and  fo  the  property  altered  ;  but  adjudged,  where  anv  thing  is  wrongfully 
taken,  iF.d  altered  In  the  form,  yet  if  that  wh:ch  remains  is  the  principal  part  of  the  fubilance,  then 
tbe  ncfice  is  r.ct  lojl,  and  therefore  if  he  faws  them  in:o  boaids  he  may  retake  them  }  buc  if  they  are  fixed 
upon  the  land,  or  a  houfe  be  made  of  the  timber,  it  is  otherwife.  Quaexe,  the  houfe  now  is  the  princi- 
pal fubftance.     Mo.  19.  pi.  67.  Mich.  2  Eiia.  Anon. 

10.  If  a  man  takes  fifb,  he  who  has  the  water  may  retake  them  | 
per  Keble.  Kelw.  30.  a.  pi.  2.  Mich.  13  H.  7. 

11.  Trefpafs  for  breaking  hisclofe,  et  qustdam  averia  ibidem  ex« 
iftent'  cepit  &  afportavit.  Defendant  pleaded,  that  the  cattle  were 
his  own  goods,  and  that  J,  S.  toot  the  cattle  by  wrong,  and  put  them 
into  the  plaintiff's  chfe  by  the  plaintiff's  afftnt ;  and  the  defendant 
finding  them  there,  took  them,  &c.  The  Court  held  the  plea 
good  ;  for  the  plaintiff  does  not  aver  the  property  of  the  beads  to 
be  in  him,  but  fays  only  qusedam  averia.  And  when  the  beads 
arc  taken  from  him  by  wrong,  and  are  not  out  of  his  poffeffion  by  his 
own  delivery,  he  may  jullify  the  taking  of  them  in  any  place  where 
he  finds  tKem.  Cro.  £.  329.  pi.  3.  Trin.  36Eliz.  B.  R.  Chapman 
V.  Thimblethorp. 

12.  A.  lends  a  horfi  for  hire  to  ride  to  D,  and  within  the  time  Cro.  J.  23^ 
jbc  horfe  is  lent  for,  A.  meets  the  rider  at  i  place  further  dittany  f *•.  ^;  ^* 

you  XX-  P  p  .       than  *'^"* 


eordingiy.  than  D.  yct  A.  within  the  time  cannot  fcife  his  hoifc ;  for  Ac  per- 

""®"*"1:  foil  that  hired  hira  has  a  good  fpecial  property  for  the  time  he 

adjodgeij'  hired  him  for,  againft  all  the  world.  And  if  he  mifuies  the  horfe 

but  fe^ms  to  in  riding  to  any  other  place,  that  is  to  be  puni{hed  by  action  <m 

^om^i*.    ^^^  ^*^^»  ^^^  "°^  ^y  feifmg  the  horfe.      Yelv.  17  2.  Hill.  7  Jac. 
J 72.       *  ,  B.  R.  Lee  v.  Atkinfon  and  Brook. 
t  S^^  1       ^3'  A.  /o2//i// the  goods  of  B.  and  iailtd  them  over  to  C  for  mo* 

ney  ;  in  that  cafe  the  owner  may  taie  them  again  ,  per  Doderidge  J. 

Arg.  3  Bulft.  17.  in  cafe  of  Waller  v.  Hanqbr,  cites  22  £.4. 

14.  Milk  made  into  cheefe  cannot  be  retaken  \  res  cormptx  & 
transformatx  abefle  tidentur  ;  a  thing  arifing  from  the  parts  it 
not  any  of  the  parts.  Arg.  Raym«  329.  in  cafe  of  Bambrtdge  v. 
Bates. 

15.  A  mafler  of  ajbip  may  keep  the  goods  till  he  be  paid  his 
freight :  but  if  he  once  parts  with  the  poiTef&on  of  them,  he  can- 
not retake  them  5  per  Holt  Ch»  J.  12  Mod.  511.  Pafcfa.  13  W.  3, 

B.  R.  Anon. 

16.  If  A.  makes  a  bill  ^fale  to  B.  a  credited ^  and  afterwards  to 

C.  another  creditor^  and  delivers  poffejfton  at  the  time  of  ^hc  lale  t^ 
neither  ;  and  after  C.  gets  fofpsjfton  of  them,  and  B.  takes  than  ovt 
of  his  poffejfton.  C.  cannot  maintain  trefpafs,  becaufe  xhtJUJltiU 
of  fale  is  fraudulent  again/l  creditors^  andfo  is  the  fecand  :  jet  they 
both  bind  A.  and  B.'s  is  the  elder  title,  and  the  naked  pofleiBoa 
of  C.  ought  not  to  prevail  ag;iinfl  the  title  of  B.  that  is  prior, 
where  both  are  equally  creditors,  and  pofleilion  at  the  time  of  the 
bill  of  fale  is  delivered  over  to  neither  ;  per  Holt  Ch.  J.  z  New 
Abr.  606.  Baker  v.  Loyd,  cites  Trin.  1 706. 


(H.  a.  4)     rkagood.    In  Trefpafs  for  takmg  or  re- 
taking Goods. 

|.  T  N  trefpafs  of  goods  and  chattels^  the  plaintiff*  (hall  not  count  o£ 
-*   monies  taken  j  for  he  ought  to  have  had  a  fpecial  writ.     Br. 
Count,  pi.  90.  cites  34  E.  3.  23. 

2.  Trefpafs  of  corn  carried anvay.  'Oic  defendant  faid that  he  was 
feifed^  and  leafed  to  W.  N^for  life,  who  died^  and  the  defendant  en^ 
tered  and  fowed  the  landy  and  we  came^  and  cut  and  carried  anoaj^  and 
awarded  a  good  plea  ;  and  therefore  it  feems  that  this  is  colour  iir 
itfelf.     Br.  Trefpafs,  pi.  1 14.  cites  3S  £.  3.  28. 

3.  Trefpafs  of  trees  cut  and  taken  \  per  Finch,  y^  youffe^  gave 
them  to  usy  and  a  good  plea.  Br.  Trefpafs^  pi.  394.  eifes  42  E.  3.  23. 

4.  If  I  recover  damages^  and  the  fierijf  delv&ers  to  rne  your  good* 
in  execution^  you  cannot  have  trefpafe-  agMtfil  me ;  for  I  am  no 
tranfgrefTor  ;  per  FinplKl;  &  tot.  Cur.  Br.  Trefpafs,  pK  48.  cites 
44E.3.20. 

5*  Trefjpafs  of  taking  of  goods  ;  the  defendant  faid  that  they  were 
cafl  into  thefea  by  tempejly  and  the  defendant  tooh  and  kept  them^  and 
ilJhen  he  eame  to  land  he  bailed  them  tb  thefervant  of  the  plaintiff  ta  hio 
ufty  abfque  boe  th^t  he  took  other  goods ^  or  in  other  manner^  zhd  ad? 
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mitted  for  a  good  plea ;  dierefore  quaere  of  the  ti  &  armis.  Br* 
TrefpafS)  pi.  54.  cites  46 E.  3.  15. 

6.  Trefpafs  of  goods  taken  in  Middiefex^  a  taking  by  gift  in  Trefpafsof 
London  is  no  plea,  ninthout  iraverfing  the  taking  in  Middle/ex  ;  quod  f^^Vi«  r2« 
Aota.     Br.  Trefpaf$y  |>1.  89.  cites  x  i  H.4.  3, 4.  county  efs. 

the  defend- 
mitjvfiifitd  hy  gift  ff  tbt  plaintiff  at  Loudon^  ly  loh'icb  be  took  them  m  the  county  ofS*  and  a  good  pica  % 
iStit  fUimiffjaid  that  at  the  time  ofthe^ift  be  was  wUhin  age,  and  a  good  replication.     Contrary  if  the 
iliiiadiC  bad  dcti'oercd  the  ^oods  to  tbe  d^endant ;  for  this  is  a  good  eicufe  in  adltoQ  of  ti efpafs,  but  tbf 
gift  is  ro&d.     fir*  Txefpafs,  pi.  1 50.  cites  %%H,6,  3. 

7.  Trefpafs  of  a  mare^  the  defendant  jtiJUjied  as  dijlrtfsfor  rent  of 
jf.  of  whom  the  land  is  heidf  and  the  defendant  at  the  defire  of  the 
plaintiff  intreated  A,  fo  that  the  dijlrefs  ivas  re^delivered  to  the  plain^  C  S 1 1  ] 
tifi  upon  condition  that  if  the  plaintiff  did  not  pay  the  rent  by  fuch  a 

day,  iJiat  he  fiould  re-take  th^  diftrels,  &c.  and  he  did  not  pay,  &c. 
by  which  he  re-took  it  and  re-delivered  it  to  the  plaintiff,  and  ad- 
mitted for  a  good  plea  without  argument.  Br.  Trefpafs,  pi.  410. 
cites  loH.  6.  3. 

8.  Ti^efpafs  of  goods  taken.     The  defendant  faid^  that  the  plain-  So  elffwhere 
^^at  D.  in  the  county  of  C.  fold  it  to  J,  N.  by  which  he  took  it,  as  ^/"i'f'' 
lawfully  he  might,  as  fervant  to  J.  N.  the  vendee,  and  by  his  com"  J\^a,LJ* 
mand^    and   admitted  for  a  good  plea.     Nota.    Br.  Trefpals,  See  pi.  6 
pi.  124.  cites  Tp  H.  6.  S. 

9.  In  trefpafs  the  defendant  faid  that  the  property  of  the  goods  was 
in  J,  N.  who  made  tlje  defendant  his  executory  and  died,  and  we 
took  as  exectttorsy  and  gave  colour  to  the  plaintifi^  as  executor,  where 
he  is  not  eicecutor,  &c.  which  is  the  fame  taking,  and  a  good 
plea.     Br.  Trefpafs,  pL  126.     cites  19  H.  6.  12. 

10.  In  trefpafs  of  goods  taken  in  C.  it  is  a  good  plea,  that  the 
plaintiff  bailed  them  to  him  at  D,  to  bail  them  over,  which  he  has 
done,  abfque  hoc  that  he  is  guilty  of  the  carrying  away  at  C.  and  a 
good  plea ;  per  tot.  Cur.  and  yet  C.  and  D.  were  in  one  and  the 
lame  county.    Br.  Trefpafs,  pi.  386.  cites  19  H.  6.  43. 

11.  Trefpafs  of  battery  of  his  fervant  per  quod  fervitium  fer-  Where  t 
vientis  fui  praedifti,  &c.     The  defendant  faid,  that  he  was  retain^  ""^"J***    ^ 
fd  with  him  before  he  beat  him,  and  departed  snd  came  to  the  ^ant  retain- 
plaintiff.     And  yet  it  feems  that  it  is  no  plea ;  for  he  cannot  retake  ed  who  de~ 
biwy  nor  beat  him,  withctd  requejl  to  his  fecond  majler.     Br.  Tref-  ^^^^^°^  ^ 
pafs,  pL  139.    cites  21  H.  6.  8,  9.  not  take 

thrm,  yoid 
k^ing  them  back  hy  force  ^  ror  put  bis  b^nds  uj>oh  tlem  to  bring  them  back  \  but  he  may  require  them,  &0* 
and  iftbey  rcfufcj  bcJhaU  have  bis  afli^rt  j  per  Cur.     Bf.  Tiefpdfs,  pi.  225,  cites  38  H.  6.  15, 

12.  In  trefpafs  it  is  no  plea,  that  A,  was  poffeffed  as  of  his  pro- 
pertyy  and  bailed  to  the  defendatrty  and  the  plaintiff  took  them,  and  the 
defendant  retook  ;  for  there  is  no  colour.  Contrary  where  he  fays, 
that  A,  Hvas  poffeffedy  and  balled  to  B.  who  gave  to  the  plaintiff, 
and  A.  retook  and  gave  it  to  the  defendant.  And  per  Newton,  it  is 
a  good  plea,  that  the  defendant  was  feifed  till  by  the  plaintiff  dif 

Je^edy  upon  which  he  re-entered  and  did  the  trefpafs,    'Br.  Trdpafe, 
pi.  146.  cites  21  H«  6-  36. 
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Br.juftlfica.  i^,*  l^Ttf^Tik  by  admini/lratcrs  of  goods' carried  a^af.  The  defend^ 
cijw  S.c**  ^^^^fifdj  that  the  tejlator  'Was  pojfejfed  as  of  his  proper  gocds^  and  made 
y.  S,  his  executor^  and  died y  and  after  the  goods  came  to  the  hands  of  the 
plaintiffs  and  the  defendant  by  command  of  the  executor  took  the  goods^ 
and  after  the  executor  rcfufed  before  the  or  dinar j^  who  coinmitted  the 
fidminifl ration  to  the  plaintiff ^  judgment.  And  per  Laicon,  Prifot, 
and  Moyle,  this  is  a  good  plea,  and  the  colour  ia  good ;  for  the 
defendant  acknowledged  poffcffion  in  the  plaintiff;  and  the  pow- 
er of  the  adminidrator,  by  the  commicting  of  the  adminiftration, 
ihall  have  relation  to  the  death  of  the  inteftate;  aiid  therefore 
this  is  matter  in  law,  at  leaft  if  the  juftification  be  now  good  or 
not.  And  njchen  matter  of  law  isy  then  there  needs  m  colour  ^  for  it 
is  matter  in  law  (when  the  adminiftration  is  fo  committed)  if  .the 
adminiftrator  (hall  have  trefpafs  of  the  taking  before  the  com- 
mitting of  the  adminidration  or  not.  And  by  them  the  plea  Is 
good  'f  for  when  the  defendant  had  good  caufe  to  juftify  at  the 
time,  &c.  this  (hall  not  be  loft  by  the  refufal  of  the  execator, 
Cnce  he  is  a  tliird  perfon.  Br.  Trefpafs,  pi.  222.  cites  36  H.  6.  7. 

14.  Trefpafs  of  goods  taken  in  T.     The  defendant  faid^  that  the 

place  where  J  fcjfr.  is  a  houfe  of  which  J,  B>  wasfeifed  in  fee^  and  iu- 

feoffedhim^  and  he  found  the  goods  damage f eaf ant ^  &c.  and  ill  pleading; 

for  in  trefpafs  tf  goods ^  (s^c.  it  is  not  the  form  to  fay^  that  the  place 

[  512  ]    where y  bfc.  is  fuch  a  houfe ^  or  fuch  land  :  for  by  intendment  it  isfu^ 

pofed  that  the  place  is  a  vill.     Contrary  it  is  in  trefpafs  done  of 

land.     Br.  Trefpafs,  pi.  293.  cites  5  E.  4.  124. 

1 5  Trefpafs  of  a  clofe  broken^  and  goods  carried  a'way.     The  de» 
fendantf  as  to  the  clofe  broken^  prayed  judgment  of  the  v/rit ;  for  the 
plaintiff  has  not  any  thing  in  it,  unlefs  in  common,  &  pro  indivifo 
Hvith  W",  N»  not  named  in  the  writ.     And  as  to  the  goodsy  be  demand^ 
ed  judgment  of  the  writ ;  for  before  the  plaintiff  any  thing  had,  S« 
^as  poffeffed  ut  de  propriis^  and  made  the  plaintiff  and  A*  his  feme 
his  executors y  and  died\  and  A,  took  the  goods y  and  was  thereof  pof- 
feffed and  made  the  defendant  her  executor,  and  died;  and  the  defend" 
dnt  found  the  goods,  among  H  other  goods,  in  the  houfe  of  A,  and  took 
them  to  keep  to  the  ufe  of  the  plaintiff;  and  therefore  the  plaintiff 
ought  to  have  detinue,  judgment  of  the  writ.     And  it  feems  there, 
that  he  ought  not  to  take  the  goods  of  the  firft  teftator,  another 
executor  being  alive ;  wherefore  he  faidy  that  h'u  teftator  put  thrfe 
\  goods y  and  others  of  his  proper  goods y  together  in  one  cbefl,  and  fo  he 

found  them.  This  is  a  good  juftification,  for  he  cannot  fever 
them.;  but  where  the  goods  are  fevered,  it  is  not  lawful  for  him 
to  take  them  which  do  not  belong  to  him ;  quod  Fairfax  and 
Choke  conceflcrunt.  And  a  good  plea,  without  faying  that  be  is, 
^nd  at  all  times  has  been,  ready  to  deliver  them  ;  for  if  he  vicyjttflify 
the  taking  at  one  time,  it  cannot  be  tortious  after  without  fpccial 
matter,  as  mifdcmeanor  after,  as  it  feems,  Br.  Trefpafsj  pi.  311* 
cites  7  E.  4.  3. 

16.  In  trefpafs  of  goods  carried  away,  it  is  a  good  plea,  that  they 

were  the  goods  of  two  alien  enemies  of  the  king,  and  the  defendant 

feifed  them,  :.<>  }awfully  he  might ;  for  it  was  faid  there,  that  every 

man  may  feile  the  goods  of  enen^ies  of  ;he  king  brought  inro 
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England^  and  retain  them  to  their  own  Ufc.  Per  Vavifor,  i£  was 
adjudged  in  the  time  of  this  king,  that  he  who  takes  fuch  goods 
fhall  retain  them  as  above.   Br.  Trcipafs,  pi.  313.  cites  7  E.  4.  13. 

17.  Trefpafs  of  taking  his  hawk.  The  defendant  jujitfied for  da-^ 
^f^g^fiof^^^  '«  ^'-f  pigeon-lioufe ;  and  it  was  admitted.  And  per 
the  juftices,  trefpafs  quare  coiumbas  cepit  does  not  lie,  for  he  has 
no  property.     Br.  Trefpafs,  pi.  387.  cites  16  E.  4,  7: 

18.  Trefpafs  of  taking  his  horfe.  The  defendant  faid,  that  the 
plaintiff  lent  it  to  him  till  he  hadfinifhed  his  hujinefs  \  and  faid,  that 
he  had  not  yet  finifhed  his  bujinefs.  And  a  good  plea,  per  Brian 
and  Littleton,  notwithftanding  that  the  time  is  uncertain.  Quod 
nota.  But  no  mention  of  the  uncertainty  of  the  bufinefs. 
Br.  Trefpafs,  pi.  337.  cites  17  E.  4.  8. 

19.  Trefpafs  of  taking  beafts  in  A.  in  D.  The  defenda?it  faid^ 
that  he  was  feifed  of  land  called  C.  in  2).  aforefaid ;  and  th*  lame  day 

found  the  beqfis  damage  feafant  in  C.  aforefaid^  and  took  themy  and 
chafed  them  towards  the  p6undy  and  they  efcapedy  and  went  into  A, 
aforefaidy  and  the  defendant  frefbly  retook  them^  wliich  is  the  fame 
taking  of  which  the  adion  is  brought.  Pigot  protejlanda^  that  the 
place  of  G.  //  not  the  franktenement  of  the  defendant^  and  pro  pladtOy ' 
that  before  the  taking  alleged  by  the  defendant^  the  defendant  took  the 
beafis  in  A.  aforefaid^  and  ehaftd  them  to  his  land  called  C  aforefaid^ 
and  they  efcaped  into  A,  and  the  defendant  took  them  prputy  &c.  t^n 
nvhich  firfi  taking  we  have  brought  this  aBion.  Bridges  changed 
his  plea,  and  faid,  that  the  fame  day,  before  the  trefpafs  fup- 
pofed  by  the  plaintiff,  he  founcl  the  beads  damage  feafant  in 
C.  his  own  foil,  and  took  thfem,  and  they  efcaped  into  A. 
aforefaid,  and  he  freihly  purfued  and  took  them  in  A.  &c. 
Pigot  faid,  he  took  them  in  A.  abfque  hoc  that  he  firft  took  them 
in  C.  &c*  Modo  &  forma,  prout,  Sec.  and  fo  to  ifiue.  Br.  Con- 
fefs  and  Avoid,  pi.  52.  cites  21  £.  4.  64. 

20.  Trefpafs  of  trees  and  oaks  cut.  The  defndant  faid^  that  the 
plaintiff  leafed  to  him  10  acres  of  land  for  term  of  years ^  of  which  the 
place^  &c.  by  force  of  which  he  was  thereof  poffejfedy  and  cut  the  trees ^ 

&c.  and  a  good  plea  \  and  yet  tlie  writ  of  wafte  lies.    Br.  Trefpafs,  f    5x31 
pL  430.  cites  13  H.  7.  9. 

21.  ^/i£f  in  trefpafs  of  goods  X.7iktn^  the  defendant  faid^  that  the 
plaintiff  leafed  to  him  a  houfe  in  D.for  a  year^  ond  the  goods  'were  his 
before  the  leafe^  and  he  put  them  into  the  houfe ^  and  the  plaintiff  inh- 
mediately  after  the  year  determined  took  the  goods  damage  feafant ^  and 
the  defendant  retook  them.  And  no  plea,  per  Cur.  for  he  ought 
to  carry  his  goods  out  at  the  end  of  the  term  \  and  if  he  leaves 
them  there,  he  cannot  after  juftify  to  enter  and  retake  them. 
Br.  Trefpafs,  pK  430*  cites  13  U.  7.  9. 

22.  Trefpafs  of  goods  taken.     The  defendant  faid^  that  the  plain^m 
tiff  put  them  within  the  doors  of  the  defendant ;  and  after,  becaufe  the 
plaintiff  was  indebted  to  the  defendant  in  10/.  it  was  agreed  between  ' 
tbemy  that  the  defendant  Jbould  retain  them  till  he  was  paidy  by  which 

he  took  them,  and  the  plaintiiF  has  not  yet  paid.  And  a  good 
plea,  by  the  opinion  of  the  Court,  without  jhewing  caufe  of  the  debt; 
emd  8  good  plea,  without  ihewing  other  takings  for  the  putting 
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into  the  bottfe  is  no  delivery ;  but  whes  lie  accepted  them  bj  ibe 
agreement,  this  is  the  taking ;  for  if  he  had  pleaded  deliYei  j*  it 
had  been  not  guilty  argumentatiTdy*  Br.  Trefpafsj  pL  209* 
cites  21  H.  7.  13. 
^imtref-  23.  In  trefpafs  it  is  a  good  plea  that  the  plaini'tff  gmfeibmk 
Xf'j^l'hX^  to  the  defendant,  hj  ivbUb  he  took  thtm.    Br.  TrefiMifs*  pL  ao^ 

the  defend-      citCS  21  H.  J.  1 3. 
antff  leaded 

gift  0/  the  plaintiff  of  all  his  goods  By  deed,  ice,  at  which  time  the  boat  belongs^  to  t!se  pUlotiff»  P^S* 
inenti  and  a  good  pica ;  and  fa  fee  gift  in  trelpafs  a  good  plea  j  and  the  ptaintiiT  was  cot  reodred  m 
fay,  that  at  the  time  of  the  trefpafs  the  boat  was  bis  boat  withcut  ihewifi;  bow  iie  came  fajF  b  alKVy 
tec.  by  which  he  faid  that  at  the  time  of  the  gift  ii  was  the  boat  of  one  A.  who  gave  it  Co  Uim  alttr» . 
and  the  defendant  carried  it  away  ;  and  ihe  defendant  f^id  that  at  the  time  of  the  gift  it  was  the  boat 
of  the  plaintiff  prill.  Sec,     Br.  Trefpafs,  pi.  42.  cites  42  E.  3.  i,  £•' 

In  trefpafs  the  defendant  pleaded  a  gift y  the  plain:'^  fjid  that  after  the.pft  and  hefrrt  tht  tr^paft 
the  defendant  re-gam  to  b'm  \  anu  the  defendant  maintabud  bh  bar  abfgue  bx  that  be  re-gave  aft^  the 
Jirfigift,  and  it  was  accepted;  quarre  if  it  be  pregnant.  Br.  Negativa,  &c.  pi.  ^1;.  cites  10  K.  6*  169  T7« 

^0  in  trefpafs  ef  a  beat  taken,  and  the  defeadam  fleaded  a  gifi  by  J.  N.  and  the  p/aintif  (md  Aat 
y,  N.  took  ;t  cut  eftbe  p^ffejfon  of  the  pUxntiff^  and  gave,  &€•  The  deftadam  mahniaiued  tbegift  aif§nM 
hoc  tbat  tbe  plaintiff'  bad  any  tbitig  before  tbe  gift  i  and  well,  and  not  pr^oanu  Br.  Negadv^  itm 
pU  53.  cites  38  H.  6.  25. 

As  in  tref-  24.  Where  things  are  not  infuch  danger^  but  tbat  'tie  onmer  mm 

ukefth^  rfm^flfy  it'f   or  have  his   remedy  for  this  trefpafii  by  a3ion  agaiaft 

defendant  the  Other,  there  a  man  cannot  juftify  the  taking  of  the  goods 

fi*^ '%  tp  favc  them.     Per  Kingfm,  Juftice.     Br.  Trefpafs,  pL  213.  cilci 

farts,  and  Koere.  in  danger  ef  beirg  lefk  by  beafls  h  tb; field,  by  vfbich  Be  tosJt  and  psst  them  irtf  tbr  barm 
of  tbe  plaintiff,  parf  n  of  tbe  vill',  and  by  the  opinion  of  tlbe  Court  it  is  no  plea;  fot  tkey  casmoc  be 
in  fuch  danger  in  the  €eid,  bat  that  men  may  guard  them.     Br«  Trefpafs,  pi,  si 3.  cites  ai  H,  7.  %f. 

And  it  is  not  lawful  for  a  man  to  take  ny  borfe^  faying  tbat  it  was  in  danger  of  being  Jhle.  Per  Bmd* 
Bell.     Br.  Trefpafs,  pi.  a  14.  cites  21  H.  7.  27. 

Nor  where  my  feme  is  out  of  her  way,  it  is  not  lawful  for  a  man  to  take  her  to  bis  hoofef  ^/^  *" 
mot  in  danger  of  being  left  in  tbe  nigbt,  or  to  be  drowmd  vitb  water*  Per  BrudaeU.  Br*  Tr^S^a&$ 
pU  2 1 3.  cites  21  H.  7*  27. 

But  where  goods  of  an^htr  are  in  danger,  by  water,  fire.  Sec*  ofvbieb  tbe  party  eanrnt  homo  rtmody^ 
there  I  may  take  them  to  fave  them.     Per  Rede  Cb.  J.     Br.  Trefpafs,  pL  ai  3.  cites  41  U.  7.  aj. 

[514]  (I.  a)    Trefpafs.    Juftificadon.    Upon  Default  or  Ail 

of  tbe  Plaintif  bipifelf. 
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[i.  TF  A.  be  feifed  in  fee  of  copyhold  land  next  adjoining  to  Ae 
^  land  of  B.  and  A.  ereBs  a  new  botife  upon  his  copyhold 
land,  and  fome  ^  part  of  the  houfe  is  ercfted  upon  the  confines  of 
his  land  next  adjoining  to  the  land  of  B.  if  afterwards  &  digs^  6s 
land  fo  near  to  the  foundation  of  the  houfe  of  A*  but  on  no  part  of 
A/s  Izndf  by  which  the  foundation  of  the  houfe  and  the  houfe f alb  into 
the  pity  yet  no  aftion  lies  by  A.  againft  B.  becaufe  it  was  A.'s  owa 
fault  that  he  built  his  houfe  fo  near  the  land  of  B.  for  he  by  his 
a£i  cannot  hinder  B.  from  making  the  bed  ufe  he  can  of  his  own 
land.  P.  15  Car.  B.  R.  between  Wilde  and  Minsteelbt,  per 
Curiam  after  a  verdid  for  the  plaintiff!  Btst  it  feems  that  a  man 
who  has  land  next  adjoining  to  my  land  canned  £g  bis  landji  mar 
my  landf  that  thereby  my  landfball  go  into  bis  pit\  aad  therefore  if 

the  adion  had  been  brought  for  tUs  it  would  tte.]] 
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t^*  In  tid^a&  quaire  clanfum  fregit  called  &  in  the  ^rifli  of  ^*  ^^5- 
Xk  if  defendant  juilifiea  heaufe  Us  Jheep  nvtrtfiolin  by  ^erfons  ^*^*Ju 
unknown,  and  that  the  plamtijF Mfierwards  chafid  thefaidjbeep  ^ith  ch.  J.  hei4 
hisofvnjheepinthefameparybi  and  that  he  fujpedied  that  his  Jbeep  a«ljcre,and 
nvere  chafed  into  the /aid  clofe  of  the  plaintiff y  in  which  j  l^c*  .and  upon  l^^yl^ 
this  he  ^jifeftt  into  the  faid  clofe  tvhere^  f^c.  tofearchfor  hisffjeepy  and  judgment 
not  finding  them  there,  be  voent  mt  of  the  clofe  as  foon  as  he  could,  cujhc  to  «• 
doing  as  little  damage  in  going  and  returning  as  he  could.     This  ii  de^^dant, 
not  a  good  juflification^  becaufe  he  did  not  enter  to  fearch  for  the  andthntAik 
felon^  which  was  for  the  commonwealth,  but  for  his  private  ii>«  J*  ^***^  ^*** 
tereft  to  inquire  for  his  goods;    for  by  the  fame  reafon  he  may  har*donbottt 
come  into  the  lands  of  any  other  men,  with  a  pretence  to  fearch  fides,  but 
for  his  goods.     And  here  he  does  not  (hew  any  caufe  of  fufpicion  ^*^  ^^^ 
that  the  iheep  were  va  thi«  clofe.    Mich.  1649.  between  Top-  judgmfnr 
LADT  AMD  ScALEY.     Adjudged  upon  demurrer  per  totam  Curiam  for  the 
J>r»ter  Juftice  Jermyn,  who  was  c  contra.     Jntratut,  Mick  Pj^nt"'ff«"% 
24  Car.  Rot.  596. 1  ' 

[3.  If  a  man  ought  to  repair  a  fence  between  my  land  and  his  land  Br.Treft>afl, 
Jicxt  adjoining,  if  he  docs  not  repair  it,  by  which  my  heajls  enter  slc^and** 
int9  his  land  for  default  of  reparatknj  this  is  jufiifiable  in  a  trefpafs  that  the 
brought  by  him.    19  H.  6.  34.  39  E.  3.  3.  b.]  pfl^tS'thi. 

hedge  VM  fofficiently  inctofed.  [And  To  this  point  wis  ftdmitted.]-^— S.  P.  Br.  Ttefpaf ,  pi.  i^%^ 
tttes  %l  H.  6.  39i.»  ■>  And  in  <^ch  cafe  J.  may  purfoe  and  retake  them.  Ptr  FroWltke.  Kelw.  30. 
pi.  2.  Mich.  13  H.  7.  Anon.'  ■■  ■*«See  Infra^  pi.  26. 

[4.  Zo  in  the  faid  cafe  it  Is  lawful  for  me  to  go  into  his  land  to 
retake  my  heafts  and  rechaft  them  into  my  own  land*  And  this  is 
juflifiable  in  trefpafs,  becaufe  it  comes  by  his  own  a£i.  13  H.  7. 
Kelloway,  30.3 

[5*  If  a  man  ought  to  impale  againft  a  forejl,  and  hy  his  default  of  Pw  JitUn 
impaling  the  favages  go  into  his  land,  it  is  juflifiable  for  tht  forefler  ^^  J;  ***• 
In  trefpafs  there  to  enter  into  his  land,  ^  where  the  favages  efcape,  noteawfrnl 
to  rechafe  them  into  the  forefl,  becaufe  they  come  in  by  his  own  J©  anj  oMtft 
default.    DuUtatur,  13  H.  7.  Kelloway,30.  thl^w/ 

taor  into  the  land  which  flioald  have  been  indoied  againft  the  foreft,  becaufe  ^tproptrty  of  ^  fan/agtt 
at  mlf  dtrihg  rhtir  ii:iig  in  tkifitift  (or  p^k)  and  no  purliut  will  picfenre  it  3  ind  in  thia  refpeft  they 
4aSu  ffom  «Uier  beafts  WX.  favagc.     Kdw.  30.  b. 

[6.  If  leajls  are  impounded  in  a  place  iticlofed  which  has  agate  open,  Tbe/rnr 
M^efherijf  comes  to  make  replevin,  and  the^owner  of  the  clofe  ftaads  ^^f^-^^^ 
With  bows  and  arrows  in  the  gate  to  flioot  at  him,  by  which  he  is  hr.jumBcL 
in  -ffear  of  death,  he  may,  to  avoid  death,  hreak  the  ^j^and  enter  t»on,  pha. 
there,  and  make  the  teplevitii    And  this  trefpafs  is  juflifiable.  l^fl^V^* 
ao  H.  6. 28.]  a.  2)  pi.  i^ 

£7.  If  my  hnd  be  open  to  the  bigbwaj,  atid  the  hea^s  ofajtranger 
tnter  upon  uieland,  this  is  not  juftifiable.  39  E.  3.  3.} 

[8.  If  a  man  does  a  nufance  in  his  own  foil  to  my  null,  boufe^  or  land,  ^*  if  a  mio 


1  may  juftify  the  entry  into  his  foil,  zadjing  down  this  mfance,  ^Jj^fj^^^ 
Co.  9.  Bateni  5  j.]  *r »'«» I 


becaufe  it  was  of  his  own  wrong.    9  £•  4.  35.  Curia.  8  £..4. 5.'  ^gurfr^ 


tki  dkeb  with  th«t  which  the  othKr  has  dug  out.   Per  Daaby*    Bt.  Txcfp>ft>  |1*  x^^*  ^itu  9  £•  4.  35« 

P  p  4  [9-  If 


515  Cte(kia&. 

^  -'-  "^  fp-  If  *  '''^^  ^^^-^  f^y  goods  and  carries  them  int^  bis  own  landj  I 
?^-!^,^  ^^y  juftify  my  entry  into  the  faid  land  to  take  +  my  goods  again ; 

pL  »54.  cites  S.  C. 

T  ^f  ft'"  L  .  ^ '  ^*  ^^  *  '"^^  ^  ^^l^^g^^*  f^ff^^  ^^  hmife  to  be  mjirey  I  who  am 
i«6.^itt/9  ^"^^  neighbour^  niaybrtal  down  his  boufs  to  avoid  theperil^  which  may 
B-4«  35*  per  comc  to  me  by  the  burning  of  it.     9  H<  4.  35.  b.] 

Littleton. 

For  the  tort  [  1 1 .  If  a  man  tortiotijlx  imprifons  me  in  his  houfe^  I  may  juftify  the 
on  bit  frtrt.    ^^^^^i^g  ^he  nvindows  and  door  io  go  otd.     9  £•  4.  35-  b.] 

Br.  Trcfpafs,  pi.  186.  cites  S.  C. Br.  Nufance,  pi.  14.  cites  S«  C— Arj.  %  Lc.  202.  pi.  254. 

<\Xs,%  S*  C. 

« 

^  Dtftrefs,  [12.  If  my  tenant^  feeing  me  coming  to  di/frainy  drives  bis  heafls  out 
S.  p.  Co.  ^f^^^  ^^^^  heid  of  me  into  land  held  of  another  man^  I  may  juftify  my 
Litt.  161.  a.  entry  there  to  take  the  diftrefsi  becaofe  it  was  by  his  own  tort, 
that  if  the     I9E.4.  3?.] 

tenaat,  or       ^^       t   jj  J 

any  other,  to  prevent  the  lord  to  didrain,  drive  the  cattle  out  of  the  fee  of  the  lord  into  feme  place 
cut  of  bis  fet,  yet  may  the  lord  freAily  follow  and  diftrain  the  cattle,  and  the  tenant  cannot  make 
refcous,  albeit  the  place,  wherein  ihc  diftrefs  it  taken,  it  cot  of  hit  fee  $  for  bow  in  judgmuxot  bm 
the  diftrefs  is  taken  within  his  fee,  and  fo  flull  the  writ  of  refcous  fuppo(<B.  But  if  tbt  lord  cmriag  t§ 
difira.n  bad  no  view  of  the  cattle  witbifi  bis  fetf  though  the  tenant  drive  them  off  porpofdy,  or  if  the 
cattle  of  themfelves,  after  the  view,  go  out  of  the  fee,  or  if  the  tenant  after  the  view  icmoire  them  for 
any  other  caufe  than  to  prevent  the  lord  of  his  dilbrefs,  then  cannot  the  lord  diftraia  them  oot  «f  hit 
feej  and  if  he  does,  the  tenant  may  make  refcous.— i  Jnft.  131.  S.  P.— And  although  in  fnch  cafe 
the  diftrefs  be  taken  out  of  his  fee  or  feigniory,  yet  it  is  within  the  ftatute  of  2f  H.  S.  cap.  19.  For 
in  judgment  of  law  the  diftrefs  is  lawful,  and  is  as  if  taken  within  his  fee  and  iieigniory.     Co.  Utt. 

268.  b. S.  P.  for  when  they  are  in  hit  view  they  fliall  be  adjudged  in  hit  pofleffion.     Br«  TicC- 

pafs,  pi.  296.  cites  2  £.  4.  6.  aod  fays  the  leafon  feems  to  be,  becaofe  they  are  tranfitory« 
X  Br.  Trefpafs,  pi.  1S6.  cites  S.  C. 

S.  P.  Arg.  [  13,  If  a  man  has  an  heap  of  grain  by  my  heap  of  grain,  and  takes 
againftCoite.  ^^  handful/  out  of  my  heap^  I  may  juftify  the  taking  an  handfull  again 
Roll.  R.  45.  out  of  his  heapy  becaufe  he  fliall  not  take  advantage  of  his  own  wrong. 
^Butper     Tr.  laJa.B.R.] 

HaughtonJ.  ''  ^ 

not  to  take  more  than  the  other  took  from  l>im.    Ibid.— .-See  tide  property  (£}  pi*  6, 79  Ik  S.  and  tlie 

notfts  there. 

Cro.  J.  366.  [i^.  If  J  have  an  heap  of  grain  or  money^  and  another  comes  and 

Bolft.  12 1*  ^^^  ^'"^  grain  or  money  into  my  heap^  I  may  juftify  the  carrying  away 

S.  c. all,   becaufe  othcrwife  he  will  by  his   tort  bar  me   to  take  my 

R0II.R.133.  •own  goods.    H.  12  Ja.  B.  R.  in  Ward  and  Aires's  cafe,  per 

lc^P~  Curiam.] 

^perty  (E),  pl.  6  &  7.  and  the  notes  there. 

This  is  the  [i^.  In  trefpafs  for  chafing  of  his  beafts,  it  is  good  juftificarion 
tlon^n  ^^^^  '^^  bea^s  were  in  his  clofe  damage  feafant,  and  he  with  a  little  dog 
T  va  a  IN  G-  chafed  them  out  of  the  land;  for  inafmuch  as  they  come  there  of  their 
bam's  cafe,  wrong,  the  owner  is  not  bound  to  impound  them,  but  may  remove 
b.^ich?  26  ^^  ^^^'  ^^"^  ^^  Yivctiy  by  chafing  of  them  out  of  tlie  land*  Co.  4. 
&27Eiii.    Terringham,  38.  b.  refolved.] 

and  flia)|  not  be  compelled  to  diftrain  for  damage  fcafant.  Sir*  %\%  pl«  56*  Pafcb.  4aEliftt  Tir- 

xjogham'k  cafe,  is  pot  S.  P.-    ■■■See  (N.  a),  pi.  22. 

Cr<J.'If 


£16.  If  2  tenants  in  common  e/"  timber  or  ot!;er  goods  are,  and  the  iRoU.  titp* 
^mtaiesits  and pifts  into  his  feveral land^  the  other  cannot  juflify  the  en^  V^^'^^^V^ 
try  into  the  iand  to  retake  it  yXyeczvSt  though  he  may  retake,  yet  inaf-  §,c;  j^^^' 
much  as  there  is  not  any  tort  in  law  when  one  takes  all  to  his  own  s,  P.  does 
ufe,  becaufe  the  law  has  allowed  him  fo  to  do  for  the  truft  which  "®^  pl«njf 
is  between  them,  he  cannot  juftify  a  trefpafs  in  the  land  to  retake  ibld^'ioy. 
it;  but  he  ought  to  take  it  when  he  can  without  trefpafs.     M,  i8  s.  c.  and 
Ja.  B.  R.  between  Masters  and  Polley.    Per  Curiam.]  f  **':  ^}^  ^ 

^  -*  the  J  unices 

accordingly.— ——Codb.  282.  pi.  403.  Poll  yk*s  cafe,  S.  C.  and  S.  P.  agreed  by  che  Court. 

[17.  If  a  man  comes  into  my  clofe  ivlth  an  iron-bar  and  Jledge^  and' 
there  breaks  myJioneSy  and  after  departs^  and  leaves  thejledge  and  bar 
in  my  clofcy  in  an  a£tion  of  trefpafs  for  taking  and  carrying  of  them 
away,  I  may  juftify  the  taking  of  them  and  putting  of  them  in  the  clofe 
of  the  plain^  himfelfnext  adjoining^  cfyecizWy  giving  notice  of  it  to  the 
plaintiffs  as  it  was  pleaded,  inafmuch  as  thev  were  brought  into 
my  clofe  of  his  own  tort ;  and  in  fuch  cafe  01  tort  I  am  not  boun4 
to  carry  them  to  the  pound,  but  may  well  remove  the  wrong  done 
to  myfelf  by  them  by  tort  of  the  plaintiff.  P.  1 1  Car.  B.  R.  be- 
tween Cole  and  Maunder  adjudged  upon  a  demurrer.  Intratur, 
Hill.  10  Rot.  502.] 

18.  Trefpafs  quod  arborcs  fuccidit  &  afportavit ;  Fulth.  faid  the  Br.Trcfpaft, 
plaifftijffold  to  the  defendant  Horjleynvoody  except  40  of  the  bef  afhes^  and  ^  |°' ^'^* 
the  plaintiff  to  carry  them  ivithin  2  years  next  5  and  after  he  came  and  s.  c.  fays  h 
required  the  plaintiff  to  cut  and  carry  them^  and  he  would  not ;  and  be-  ^a*  admit- 
caufe  the  defendant  by  his  bargain  had  but  3  years  to  take  the  wood,  he  .^od /uftig. 
left  40  of  the  beft  aflies,  and  cut  and  carried  the  reft ;  per  Caund.  cation. 
you  abated  our  wood,  abfque  hoc  that  we  were  warned,  prout, 

&c.  and  faid  no  more.     Br.  Trefpafs,  pi.  '^99.  cites  44  E.  3- 

19.  Trefpafs  of  trees  [grafs]  fpolled^  and  fed  with  the  cattle  of  the 
defendant^  nuhofaid  that  the  plaint  ff  to  the  intent  to  have  the  defendant 
in  his  power y  commanded  his  own  fervant  to  chafe  the  beafis  of  the  de- 
fendant  into  his  land^  which  he  did  accordingly^  and  the  defendant  as 
foon  as  he  kne^vofit^  chafed  them  out :  judgmenty7<i/7w,  and  a  good 
plea,  and  was  not  compelled  to  fay  not  guilty.  Br.  Trefpafs, 
pi.  148.  cites  21  H.  6. 39. 

20.  Trefpafs  of  a  clofe  and  houfe  broken,  and  grafs  fpoiled,  his 
fervant  beaten,  and  his  oxen  taken.  Lay  con  faid  that  1>e  had  a 
highway  going  to  D,  againfl  the  faid  houfe  where  ^  t^fc,  and  the  defendant 
rode  in  the  faid  way^  and  when  he  was  againfl  the  houfe ^  the  plaintiff 
and  others  came  with  bows  and  arrows,  isfc.  and  affaultM  the  defend^ 
antf  and  he  left  his  horfe^  andfied  into  the  houfe ^  and  over  into  the  clofe ^ 
and  came  back  into  the  way^  which  is  the  fame  trefpafs,  &c.  and  2^$ 
to  the  grafs  fpoiled,  pleaded  the  fame  matter,  and  when  he  came 
had  into  the  way  his  horfe  was  in  the  clofe ^  by  which  hefrefhly  re-enter^ 

ed' and  retook  his  horfe ^  &  hoc,  &c.  and  to  the  beating  the  fervant    [  517  J 
he  faid  as  above,  that  they  made  an  affault  upon  him,  and  the  da* 
mage  which  they  had  was  of  their  own  affault i  &c.     Br.  Trefpafs, 
pi.  204.  cites  37  H.  6.  37. 

2 1 .  And  as  to  the  oxen  befaidy  that  before  the  trefpafs  A,  B,  affirmed 
flmni  (f  replevin  before  tbrjberiff  tf  beafts  talen^  and  he  made  precept 

to 


to  the  hailiff'to  mate  deliverance^  by  nvhicb  the  bailiffs  emd  this  d^d^ 
ant  hj  his  command^  made  the  de/iverauee  three  days  after  the  tre^aff 
fufpojed,  and  attached  the  plaintiff  to  anfwcTi  ah/que  iu  dnt  he  it 
guilty  before  the  third  day.  Choke  faid  he  ought  to  ibew  if  the 
way  be  in  the  fame  vill  as  the  houfe,  or  where  elie  it  15^  and  alfo 
he  does  not  fay  whether  the  doors  of  the  houfe  were  open  wliai 
he  entered^  by  which  he  faid  fo.  Br.  Trefpafsy  pL  204.  cites  3  7 
H.6.37. 

22.  It  was  faid  for  law,  that  if  all  the  neighbours  of  the  vUl  carrf 
their  grain  out  of  the  common  fields  except  one  'who  would  not  carry  for 
frowardne/s  or  negligence,  there  the  others  may  put  their  hettfls  in  the 
field,  and  (hall  not  be  trefpafTors  to  the  other.  Bi.  Trefpais,  pL  352* 
cites  21  E.4. 41, 
Bfownl.2%1.       23.  Trefpafs  for  chafing  his  cattle  at  S.  the  defendant  juflified 
S.C.  and  is  A^  damage  feafant  in  a  clofe  called  Wb^Acre,  which  was  bit/rafik^ 
ofTdv^but  tenement.     The  plaintiflF  replied  that  B.  was  feifed  in  fee  ofz  clofe 
that  fome      called  Bl.Acre  in  R,  which  he  leafed  to  him  ;  and  that  the  defendant 
wrda  are      was  feifed  in  fee  of  another  clofe  called  Gr.Aere^  which  lay  c«if*- 
^MKR^.  g^^^  to  ^h.  Acre,  and  fo  prefcrihed  for  the  defendant  and  ail  thrfe 
II.  pi.  II.    whofe  eftate  he  had  in  Gr.Acre,  to  repair  the  fences  between  tbofe  ttoa 
*•  p*  ^"*      ^^ofi'f  :  '^^  that  he  put  his  cattle  into  BLAcre,  and  they  for  drfaab^ 
not  app«r.    inclofure  efcaped  into  Gr.  Acre,  attd  thence  into  Wh*Acre*     The  de* 
.1..— Cro.J.  fendant  rejoined,  and  confefTed  thtd  the  plaintiff  weu  poffeffed  $f  Bt* 
33>  Pj*  »^^  Acre,  and  himfelf  feifed  of  Gr,  Acre,  as  above  i  but  faid,  that  betwetH 

s",  p,.^ .     Bl.  Acre  and  Gr.  Acre  there  is  a  little  irooi,  which  on  the  fide  of  Bis 

Bulft.  157*    Acre  has  a  bank  contiguous  to  it,  which  B.  and  thofe  whofe  eflaU^  &C« 
\  ^i«  o"      *^^'  ^^'  ^^'  '^  repair,  and  for  want  of  repairs  the  beqfis  efcaped  cnt 
cattle  ftiay-  of  Bl.  Acrc  into  Gr.  Acre,  and  thence  intx)  Wh.  Acre,-  where- 
ing  out  of  a  upon  the  defendant  chafed  diem,  &c.    The  plaiiuiff  demurred  and 
^^*W°»v.      ^*^  judgment;    for  the  defendant  pleaded  a  good  bar,  and  the 
way,  which   plaintiff  made  a  good  replication,  and  fhowed  the  default  tQ  be  the 
waitbewafte  defendant's,  by  not  incIoCng  between  Bl.  Acre  and  Gn  Acre,  and 
*  hothttt-*    ^^  rejoinder  does  not  confefs  and  avoid  the  reptication,  but  perplexes  the 
nponbiought  matter,  by  adding  a prefcription  on  tlie  plaintifPs  part^  to  reptnr  a  bank 
trefpafs,  but  between  Bl.  Acre  and  Gr.  Acre,  whereupon  ilTue  cannot  be  taken, 
^fcotmtt-     hecaufe  then  2  prcfcriptions  fliall  be  tried  together,  which  cannot 
nanced  die    be.     Befides  the  rejoinder  is  no  anfwer  to  the  replication  but  bj 
aaion,         y^ay  of  argument,  and  if  true,  is  good  matter  in  evidence  agaion 
Tt'^rN.  a)      *^^  plaintiff,  who  muft  prove  his  replication  true ;  for  the  plain- 
pi.  XI.         tiff  lavs  that  Bl.  Acre  and  Gr.  Acre  are  contiguous,  which  iutendt 
that  there  i»  no  mean  fpace  between  them,  ^"hereas  the  rejoinder 
fays  that  there  is  a  bank  between  them,  and  if  fo,  they  are  not 
contiguous.    But  the  defendant  fhould  have  traverfed  the  prefcrip* 
tion  alleged  by  the  plaintiff,  which  would  have  made  anead  of  all| 
per  tot.  &ur.     Yelv.  217.  Hill.  9  Jac.  B.  R.  Durrant  v.  Child. 

24.  In  trefpafs  of  treading  his  grafs,  entering  his  clofe  called  &e 
yard,  and  pulling  down  his  gate,  &c.  The  dcieni^Btjufiifiedfir  4 
pajage  by  and  throt^h  his  yard,  and  that  at  the  time  when,  &c.  a 
gate  was  erected  in  the  paffuge,  fo  that  he  could  not  pafs  with  hii  beafis^ 
whereupon  he  broke  the  gate,  and  in  paffing  along  he  aliquantulum 
trod  the  grafs,  which  is  idem  re£<mui&.    The  plaintiff  obje^^ed, 

that 


ibat  he  eouM  not  juftify  pulUng  down  and  bft^aking  the  gsttc,  he 

fi90  having  Jbe^n  that  it  was  hched  or  nailed^  fo  as  he  could  not  pafs; 

But  per  Cur.  he  having  pleaded  that  the  gate  was  put  there*  fo 

9S  he  could  not  uCe  his  paiTage,  \tJhaU  he  intended  locked  or  nailed, 

or  that  the  way  is  thereby  fo.ftraitened  that  h«  could  not  pafs*  and 

the  plea  good ;  and  that  the  replication  being  fo  general,  is  idle    [  518  } 

and  vain.  And  per  tot.  Cur.  judgment  for  the  d^f^ndant.  3  Lev*  92. 

Mich.  34  Car.  a«  C.  B.  Sprigg  v.  Neal. 

25.  In  trefpais  of  entering  his  clofe>  and  kilUng  fnmfnaftiffs^  the 
defendant  pleads  that  they  ^txtfet  upon  his  h^gs  and  were  like  t$  Oil 
ihetttf  to  prevent  which  he  entered  into  tl)€  faid  clofe*  and  killed 
the  maftifia.  And  per  Hale  Ch*  J.  the  jvftification  of  killing  th« 
jnaftiBrs  is  well  enough ;  for  one  cannot  fet  ma(ti03  upon  pig$  to 
kill  them,  but  he  may  hunt  them  with  a  little  dog.  Freem* 
Rep.  347.  pL  432.  Mich.  1673.  King  v.  Rofe. 

26.  ji.  was/eiJido/3L  Acre^  B.  ofGr.  Acre^  and  C  ofWh.  Acre^  Str  pi,  3. 
which  3  clofes  adjoined  to  one  ariother.     B.  was  to  repair  the  mound  ^^^^ 
between  A*  mi  B-  and  C.   was  tP  repmr  the  mound  between 

jBL  and  C. A*  puts  his  beajls  into  BuAcre^  which  grayed  into 

J^J:s  dde  for  want  of  repairs  between  BL  Acre  and  Gr.  Acre^  and 
mi  ofGr*  Acre  into  Wh*  Acre^  the  mounds  being  out  of  repair  between 
jB.  and  C.^t^C*  brought  irefpafi^  and  A*  pleaded  the  fpecial  matter^ 
The  qucftitiijn  was,  whether  or  no,  when  the  beafts  of  A.  ftraj 
im^Uie  ciofe  of  &.  for  default  of  repairs  by  B*  and  fo  were  no  tref- 
paflbrs  there,  and  then  ftray  into  the  clofc  of  C  for  default  of  re- 
pairs by  C.  this  fiiould  excufe  the  trefpafs  of  A.'s  beads,  as  it  would 
for  the  beafts  of  B.  ?  The  Court  feemed  to  incline  that  it  would 
not ;  for  though  C«  wa»  bound  to  repair  between  him  and  B.  and 
ib  B.'s  beafts  would  have  been  excufed  if  they  had  ftrayed  into  his 
clofe,  yet  the  prefcriptioit  that  binds  him  to  repair,  is  only  perfonal 
againft  B.  and  his  beafts,  and  not  againft  all  beafts  that  come  into 
kiaclofc.  Twtfden  faid,  if  \\m  were  a  good  plea,  the  right  of  re- 
pairing^ the  fences  between  B.  and  C.  would  be  tried  between  A. 
and  C.  but  he  thought  A.  muft  be  put  to  his  fpecial  adion  on  the 
cafe  againft  B»  for  not  repairing,  per  quod,  ^c.  Sed  Cur.  advifare 
vok.     FVeem*  Rep.  379.  pi.  495.  Mich.  1674.  Right  r.  Baynard. 


(K«  a)    Treipafs.    Juftification.   What  fhall  be  good 
Juftificatiou.     A  Thing  of  Ntuffitym 

[  I.  tF  a  man  has  a  way  over  my  land  for  his  beajls  to  pafs^  *  if  the 

*  heqfi^fkedthegrafs  by  morfeU  inpaffmg^  it  is  juftifiaUe.  P.  15    *  P®'-  5^7. 
Ja*  B*  R.  Reevb  and  Downs.    Per  Curiam,  it  beinff  againft  his  \c7z7  J^ 

^  •%%  ..  ,.  it-i  00  ir  a  mannas 

w3%  ae  rt  IS.  to  be  intended.]  way  over 

the  land  of 
tnotber  for  hia  cattlci  an<l  upon  the  way  be  fieares  his  cattle|  Co  that  they  ran  out  of  the  way  upon 
the  land  of  the  owner*  and  the  6t\vtr  frejbly  turfites  thent,  H^c.  iftrefpa^  be  brought)  he  that  had  the 
w^anjpIaidfihU.fpe(UlmatGerbjiift)fi€attoo3  pa  Rdchwd^  Ch.  J.  Ike*  a66.  HiU;  6  Car.  C0. 

£a»  If 


Koil.  Rep.     •    [2.  If  there  arc  &vcx{cpaffengers  in  a  common  pajjing  large  upon  tie 
accordiMly    ^TS/iw^/,  and  one  of  them  has  a  pack  with  him,  in  which  arc  bound 
—And  fee     Up  monies  and  things  of  great  valucy  and  a'  tempejl  orifingj  ail  the 
tit.  Nccef-    goods  in  the  barge  are  cqft  into  the  fea  for  fafeguard  rf  their  liva^ 
pLiifslc.  ^°*ong  which  the  pack  aforefaid  is  caft  into  the  fea,  the  mafter  of 
the  barge  not  having  notice  that  there  were  any  fuch  things  of  va- 
lue in  it  \  in  an  adiion  for  the  pack,  and  things  therein,  this  is 
juftifiable,  becaufe  it  was  done  for  the  prefervation  of  their  lives. 
M.  1 2  Car.  B.  R«  by  Coke  faid,  that  it  was  fo  refolved  in  bank  in 
the  cafe  of  Gravesend  Barge.] 
^5^9]        3*  If  2  chimney  he  on  fire  ^  I  may  enter  and  take  the  goods  in  fafety, 
which  are  in  jeopardy  to  be  loft ;  per  Palmes.   Br.  Trefpafsy  pL  213* 
cites  ai  H.  7.  27. 


.  [K,  a.  2]     Things  of  Charity. 

[i.][3.  |N  trefpafs  of  his  houfe  broken,  if  defendant  pleads, 
*  that  her  daughter  was  retained  in  the  fervice  oftheplain* 
tijfy  and  was  veryfick  in  the  faid  houfe,  being  then  the  plaintiflr's 
fervant,  and  defendant  being  her  mother,  entered  into  the  faid  houfe 
to  fee  her  daughter,  which  is  the  fame  trefpafs  \  this  is  not  a  good 

i*u(tification,  without  licence  of  the  owner  of  the  houfe,  or  at 
eaft  demanding  of  leave  to  fee  her  daughter.   Hill.  1649.  between 
Parlet  and  Bowman,  adjudged  upon  demurrer.] 

(L,  a)    Tr^^^z^k  juftifiable.    In  what  Cq/cs  a  Trefpafs 

may  be  juftified. 

^^}'         [i*   1 F  a  man  lets  a  falconry  at  a  pbeafant  in  his  ovm  land^  which 
iA)^pUi,    '  purfues  the  pheafant  into  tie  warren  of  another,  and  there 

andthenotei  takes  him,  yet  he  cannot  juftify  the  entry  into  the  warren  of  the 
^*^*  other  to  take  the  falcon  and  pheafant.    38  E.  3.  10.  b.  I2  H.  8.  10.] 

Inttefpafs         2.  If  a  man  hunts  with  a  tumbler  in  my  warren,  yet  I  cannot 
aitmff"dog    j"ft*^  killing  the  tumbler  with  my  mqftiffby  my  incitatian,    M.  3  Ja. 

at  £.  in  B.  LeWIN's  CASE.] 

Kentp  the 

ddeodant  pleaded,  that  Sir  F*  W.  was  fetfed  of  a  warren  in  D>  in  the  fame  county,  wheieof  he  it  and 

was  warrener ;  and  that  the  dog  was  divers  times  there  Icilling  conies,  and  thefefore  finding  him  tbocy 

tempoie  quo,  Sec.  running  after  conie«,  he  killed  him.    And  all  the  Court  held  the  juftificattoa  good, 

it  bemg  alleged,  that  the  d  g  ufed  to  be  there  killing  of  conies.  Cro.  J.  44.  pi.  13.  Mkhl  a  Jac.  B.JL 

Wadhttrft  v.  Damme..  S.  C.  ciied  Saund.  84.  Arg.  in  cafe  of  Wright  f,  Ranafcoc. 

3.  Li  every  cafe  where  a  man  may  avow  he  may  juftify  ;  but  net  e 
contra,  per  x  ong,  8c  non  negatur.  But  fee  eliewherci  that  if  he 
juftifies  he  ihall  not  have  return  of  the  beafts.  Contra  v^n 
avowry.     Br.  Juftification,  pi.  16.  cites  5  £.  4.  6. 

4.  If  ^.  takes  the  cattle  of  W.  5.  without  caufe,  it  is  not  lawful 
for  J.  N.  to  take  them  from  him  ;  for  he  has  title  agaunft  all»  onlefs 

againft  the  very  owner;  per  all  the  Juftices*     Br.  Trcfpa&> 
pi. 433.  cites  13  H.  7.  10. 

|»  Titf- 
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5.  Trcfpafs.  Tenant  at  will  jujtified  for  digging  a  trend  to  avoid 
the  watery  which  Jur rounded  the  cotimon  in  another^ s  land,  appendant 
to  the  other  land  which  he  had  at  will,  and  to  keep  his  own  land  from 
being  furrounded.  And  it  was  held  double  \  for  there  are  two 
matters,  and  the  plaintiff  demurred.  Therefore  quaere ;  for  two 
juftices  were  againfl  two.  And  there  are  diverfe  cafes  what  a 
man  may  do  for  the  benefit  ofajlranger.  And  there  is  a  diverfity 
•where  it  is  in  defence  of  the  perfon  of  a  ftranger,  and  where  of  his 
goods  or  land*  And  for  the  commonwealth ,  a  man  may  extirpate  the 
fuburbs*  of  a  vill,  or  an  houfe  which  is  on  fire.  Br.  Trefpafsj  [  520  ] 
pi.  406.  cites  12  H.  8.  2.  15.     And  cites  the  time  of  £•  4.  that  a 

man  may  malS  a  bulwark  upon  another's^  land  in  defence  againft 
enemies. 

6.  If  trees  grow  in  my  hedge,  hanging  over  another  man's  land, 
and  the  fruit  of  them  falls  into  the  othet^s  land,  I  may  juftify  my 
entry  to  gather  up  the  fruit,  if  I  make  no  longer  ftay  there  than  is 
convenient,  nor  break  his  hedge.     Lat.  1 20.  per  Doderidge  J. 

7.  In  trefpafs  the  plaintiff  declared,  that  the  defendant  killed  S'd-  33^-  v^ 
his  mafiff,  &c.     The  defendant  pleaded  in  bar,  that  the  plaintiff  ^rai^gfy*! 
the  fame  day,  &c.  fuffered  his  mafliff  to  go  in  thejlreet,  not  muzzled;  Lev.  216. 
and  that  he  killed  another  dog  of  B*  his  mijlrefs,  which  fhe  kept  for  the  5-  ^'  *"** 
ffcurity  of  her  houfe ;  and  that  he,  as  her  fervant,  aatunc  (jf  ibidem  ^\l^g^\\\ 

mohffum  preed.  occidit  to  fave  the  dog,  and  lenfl  the  maftiff  fbould  do  becaufe  he 
any  further  damage^     And  upon  demurrer  it  was  argued,  that  a  **'*'  ^  ^y 
maftiff  is  a  valuable  thing,  and  therefore  the  defendant  cannot  ^q^\^  ^^^ 
juftify  the  killing  it,  without  a  reafonable  caufe;  that  he  might-  favetbe 
juftify  the  beating  the  maftiff  to  prevent  any  further  mifchief  to  ^^.^u^**°^ 
the  other  dog,  but  not  the  killing  it,  unlefs  it  could  not  otherwife  killing  the 
be  prevented ;  and  he  has  not  faid,  that  he  cculd  not  have  faved  maftiff;  and 
his  miftrefs's  dog  without  killing  the  maftiff.     And  of  this  opi-  [f5^,""[' 
nion  was  the  court,  and  gave  judgment  for  the  plaintiff.    Saund.  appear  chat 
84.  Trin.  10  Car,  2.  Wright  v.  Ranxfeott.  thepWntirt 

d>)g  was  ufed 
to  bite,  nor  that  the  deftndant'i  dog  was  a  maftifF. 2  Keb.  fi^f,  pi.  ti.  S.  C.  fays,  that  Keel- 
ing Ch.  J.  faid  it  was  a  fufiicient  juftificatioo  ;  t^  which  More.on  J.  inciined.     But  adjornatur 

8.  In  trefpafs  of  killing  2  greyhounds,  the  defendant  Jufified,  be^ 
caufe  they  chafed  a  deer  in  his  park,  and  killed  him  there.  The  plain- 
tiff replied,  that  the  deer^  was  out  of  the  park  in  his  land  eating  his 
grafs,  and  therefore  he  fet  his  greyhounds  on  to  chafe  him  cut  of  his 
land,  and  they  followed  him  into  the  park,  and  there  killed  him,  Ad- 
judged  upon  demurrer,  that  the  replication  was  ill,  for  not  faying 
that  he  did  his  endeavour  to  flop  the  grey  founds  at  the  fide  of  the  park, 
to  hinder  their  entering  into  it.  But  it  was  then  objefted,  that 
the  bar  was  ill ;  for  though  it  was  not  lawful  to  chafe  in  the  park, 
yet  the  defendant  ought  not  to  have  killed  the  greyhounds,  when 
he  had  taken  them  •,   and  cited  2  Roll,  Abr.  567.     [See  fupra, 

pi.  f.]   Lewin's  case.    And  e  contra  was  cited  2  Cro.  44.  •Wad-  "See  fupra, 
HURST  v.  Dam.    And  at  another  day,  upon  confidcration  of  both  not*5't^"r-*^*^ 
books,  judgment  was  given  for  the  defendant.     3  Lev.  28.  Mich. 
23  Car.  2.  C  B.  Barrington  v.  Turner. 


sio  Ctefpafjir. 

(M.  a)  In  what  Cafes  a  Man  ia^jjujlify^  as  incident 

to  another  Thing. 

Sec  tit.  [l.  jF  a  man  hargains  and  feUt  all  his  trees  graving  upon  certain 
Ctants,(Z)  i   land  whereof  he  is  feifcd,  tlie  bargainee  has ^ower  given  to 

the  nota  ^^"^  ^^  incident  to  the  grant,  to  come  i^pcn  the  landy  and  cut  down 
t&cfc*  and  carry  away  the  trees  at  whatever  time  he  pleafe  \  and  the  com- 

ing upon  the  land  is  juftifiable.    Tr.  15  Ja.  between  Stukeley 
AND  adjudged  per  Curiam.] 

S.  P.  by  [2.  If  a  man  grants  to  mc,  to  make  a  trench  in  his  joil  from  fuch 

Vciit.  iu  a  fountain  unto  'my  houfcy  fo  that  I  may  put  a  pipe  to  convey  the  nuater 
Mich.  21  to  my  place  [or  houfe]  in  a  conduit;  if  after  my  pipe  be  flopped, 
Car.i.B.R.  •  I  may  dig  the  ground  to  amend  the  pipe ,  for  it  is  incident  to  the 

fnthecaie  of  »t7  -u/^-t 

PoMr.iT    g""f-     9  E.  4.  35.  b.  Cuna,] 

T.  RoYCROFT  ;  for  quando  aliquM  conceditnr,  conceditur  &  id  nncqoo  ret  ipfa  u^  ncm  poteft. 
A  farmer  of  the  king  of  a  capital  mclTu.igc  makes  a  conduit  to  r^nviy  icarer  to  his  boule,  fbr^gb  th4 
land  tfa  rpybsider  at'  the  maJior,  and  attcrwards  the  king  grants  the  capital  naefliuge  to  A.  w:ih  the 
appurtenance&  j  and  the  copyhold  was  granted  to  another  (vrion.  Adju<]ged,*  that  the  fariner  my  ^ 
thtgrwnd  t9amitid  the  /^e  \  becaul'e  terra  tranfii  cum  onere.  Mo.  64.4.  pi.  SS9.  Ttin.  4.3  Elix.  B«  IL 
Ciry  V.  Browiu 

r3.  &  if  I  have  fuch  pipe  hy  prefcripiion^  I  may  juftify  the  dig- 
;;ing  of  his  Und  to  amend  it,  without  prefcribing  to  do  it ;  for  it 
is  incident  to  the  thing  prefcribed.     9  £.  4,  35.    Caria.] 

4.  Trefprfs  of  taking  his  fervent  and  a  fcaplery^  viz.  a  garment ^ 
was  brought  by  the  prior  of  grey-friars  in  London.  The  defend* 
antfaidi  that  the  friar  took  his/on  and  heir  apparent^  now  named fer'^ 
vtinty  and  put  him  into  a  friars  habit ;  and  the  defendant  came  in-* 
to  the  church,  and  the  fon  came  to  him  with  the  fcaplery,  and 
was  only  1 1  years  of  age,  and  by  award  of  the  mayor  of  Ijondon 
he  took  the  Icaplery.  And  it  was  challenged  to  be  treble,  tiz* 
that  he  was  fon  and  heir,  and  was  taken  and  carried  away,  in 
which  cafe  he  might  take  him ;  and  another,  that  he  caxiie  to  him) 
and  the  third,  die  award  of  the  mayor  of  London.  And  per 
Hank,  he  may  take  his  fon  and  heir,  if  he  be  under  21  years,  if 

pi  354.*in*  J^c  ^  ^^^  profefled.  And  by  the  opinion  of  the  Court,  becaufo 
theVifcoun-  the  juftific:;ition  is  good  bf  the  taking  of  the  body  5  therefore  it 
tcfs  ot  Bin-  53' good  of  the  garments  upon  his  back,  and  therefore  a  good  plea 
CASE,  ci  es  for  the  fcaplery.  And  it  was  held  there,  that  where  a  man  put* 
12H.4.S.P.  another  into  apparel,  it  is  a  gift  in  law.  And  per  Hank,  if  an 
^fimcdTnd  ^"^f^^^^  t^^it^  the  feme  of  a  man,  and  cloaths  her  well  with  nctf 
ihouid  be  cloaths,  the  baron  may  retake  the  feme  with  the  closiths.  And 
iiH.4.nor  after  it  was  awarded,  that  as  to  the  entry  into  the  church,  and 
^n*'''7e^  the  taking  of  the  infant  and  the  fcaplery,  that  the  plaintiflF  take 
in  12  H.4,]  nothing  by  his  writ.     Br.  Trefpafs,  pL  93.  cites  f  1 1  H.  4.  31. 

5.  Trefpafs  of  a  houfe  broken  and  goods  carried  away*  The  deffs^d^ 
ant  f aid y  that  the  plaintiff^ s  hujband  was  feifed  in  fee  of  the  houfe ^  and 
pojfejfed  of  the  goods^  and  made  the  defendant  executor^  and  died  \ 
and  the  defendant  ^w/r^  the  door  open^  and  entered  and  took  the  goodsj 
and  the  plaintiff  fuppoCng  that  (lie  bad  been  executor,  took  them, 
&c.  And  this  was  admitted  good  colour^  and  the  pl^a  was  awarded 

I  M  |OQd 


good  per  Cur.  notwitbftanding  that  the  plaintiff  Brought  thi  affim 
%f  her  goods  and  the  defendant  juftijied  of  the  goods  of  the  tefiat^^ 
Wherefore  the  phintiff  (aid,  that  the  teftator  devtfed  them  to  her, 
and  the  defendant  deliyered  them  to  her  after  the  teftator^i 
death,  and  after  took  them*  And  the  defendant  proteftandOj 
that  they  were  not  devifed,  find  pro  placito  faid,  that  he  did 
not  deliver  them,  and  fo  at  iflue.  Br.  Trefpafs^  pL  p.  cite^ 
aH.  6.  15. 

6.  Trefpafs  quare  claufum  fregit,  &  averia  cepit.  The  defenim 
ant  faidf  that  the  plaintiff  commanded  N,  to  deliver  to  him  the  iea/b, 
by  which  he  entered  and  received  them  of  N*  And  per  Hufley  and 
Brian»  the  defendant  may  juftify  the  entry  by  the  command  given 
to  N.  But  per  Choke,  ncre  the  party  may  receive  the  keafls  at  the 
pari^gate^  and  cannot  enter  by  the  command  given  to  a  ftranger^ 
by  which  the  defendant  changed  his  plea.  Br.  Trefpafs,  pL  342* 
cites  x8  E.  4.  25. 

7.  Where  a  man  is  bound  to  make  me  a  houfe  before  Michaelmae, 
and  he  is  no  carpenter ,  he  may  juftify  to  bring  a  carpenter  there  to 
make  the  houfe.  Br.  Trefpafs,  pL  342.  cites  18  £.  4.  25.  Per 
Huflcy^  and  Brian. 

8.  And  where  a  man  makes  a  letter  of  attorney  to  deliver  feifin  to 
W,  S,  there  W.  S.  mayjufiify  the  entry  to  take  the  livery.  Br.  Tref- 
pais,  pi.  342.  cites  18  £.  4.  25.     Per  Hufley  and  Brian. 

9.  In  trefpafs  the  defendant  jujlifiedby  cujlom  of  faldage  by  pre* 
icription  of  all  cattle  which  paflure  infuch  a  common^  3cc.  the  plain- 
tiff faid  that  de  fon  tort  demefne  widiout  fuch  caufe.    Br.  De  fon    [  522  3 
|ort>  &a  pi*  3 1  •  cites  5  H.  7.  p. 


(M-  a.  z)    Trefpafs  juftifiable.    By  Lord.    [Or  Re- 

/•  -r-i  •!  roL  COB. 

vtrftoner.     Entry.  \  ^  -J-^-i* 

f  I.   IJE  in  reverfion  may  wdl  enter  the  houfe  in  leafe  for  lifcy  to  pi.  c.  13.1. 
*^   fee  whether  it  oe  well  repaired,   if  the  houfe  be  open.  inMan«U*t 
pH,6.  ap.b.]  ^^^ 

1 2'  But  he  in  reverfion  cannot  enter  into  the  houfe  where  it  is 
faflenedup  or  locked ^  and  break  the  windows.   pH.  6.  2p.  b.  Curia.] 

(M.  2u  3)  J\iM{ic2Xionhj  CommanJ.  And  Pleadings.  Tcife,(ilb). 

pL  It. 

1.    |N  trefpafs  cf  goods  carried  away^  it  is  a  good  plea  that  the 
owner  was  outlawed^  and  he  as  fervant  of  the  efcheator  by  bis 
eiommand  to^k  the  goods:  per  Littleton.    Br.  Trefpafs,  pi.  33p.  cites 
18  £.  4*  9* 

a.  In  trefpafs  the  defendant  pleaded  the  franktenement  of  one  A. 

and  he  by  his  command  entered  and  did  the  trefpafs  ;  the  plaint^  faid 

that  befon  that  A.  had  any  things  he  was  feifed  till  by  A.  £ffeifed^ 

and  he  re-enteredy  and  the  trejpafs  mefne  ;  and  no  plea,  but  was  amu^ 

felled  to  fa^  that  he  W45  feifed  tiU  bjr  tfie  defendant:  ^Jfeifed  to  the 
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ufeof'A.  and  he  re-entered^  and  the  trefpafs  me&e,  and  weH. 
Br.  Trefpafs,  pi.  429.  cites  1 1  H.  7.  21. 

3.  In  trefpafs  of  goods  taken,  per  Keblc,  where  a  man  derives 
tnterefl  from  the  owner ^  as  by  command j  de  fon  tort,  &c.  is  no  plea. 
Contra  where  he  juftifies  in  another's  right,  as  to  fay  that  the 
franktenemcnt  is  in  a  ftranger,  and  he  by  his  command,  &c.  Br. 
.De  fon  tort,  &c.  pL  53..  cites  16  H.  7.  3. 

4.  In  trefpafs  of  chafing  his  cattle,  the  defendavt  as  Jer^^ant  to 
a  copyholder  of  the  manor  of  T.  laid  a  prefcription  in  the  lord  for  com-- 
mon  of  pafiure  for  him  and  his  cufiomary  tenants  of  the  faid  honfe, 
and  fo  jujTifud  the  chafing  hy  command^  and  as  ferirant  to  the  faid 
copyholder,  and  that  he  moliiter  drove  them  out  of  the  common. 
The  plaintiff  replied  de  injuria  fua  propria  ahfque  tali  caufa.  And 
upon  demurrer  it  was  refolved  that  thefe  words  abfque  tali  caufa 
.relate  to  the  whole  plea,  and  not  to  the  command  only;  for  all 
makes  but  one  caufe,  and  neither  of  them  without  the  other  is 
any  plea  by  itfelf ;  and  that  here  the  iflue  will  be  fuH  of  multi- 
plicity of  matter,  whereas  an  iflue  ought  to  be  full  and  finglc  \ 
for  in  this  cafe  parcel  of  the  manor  demifable  by  copy,  grant  by 
copy,  prefcription  for  common,  &c.  and  commandment  will  all 
be  parcel  of  the  iffue.  And  judgment  againft  the  plaintiff. 
8  Rep.  €6.  b.  Mich.  6  Jac.  Crogate's  cafe, 

5.  In  battery  the  defendant  pleaded  a  judgment^  and  execution  had 
by  E.  his  father  againji  J,  S,  and  that  the  plaintiff  ajfaulted  the  bailiff 
to  refcue  the  gocdiy  whereupon  he  in  aid  of  the '  bailiffs ^  and  by  their 
command  moliiter  manus  impofuit  upon  the  plaintiff  to  prevent  the 
refcue.  The  plaintiff  replied  de  injuria  fua  propria^  and  travetfed 
the  command^  &c.     The  whole  Court  refolved  that  the  trarerfc 

f  523  ]  was  ill ;  for  he  might  have  done  fo  of  his  own  head  to  prereot  a 
refcue,  which  is  a  tort  and  breach  of  the  peace.  3  Lev.  113* 
Mich.  35  Car.  2.  C.  B.  Bridge  water  v.  Betheway. 

Sri?.'"'*'  (M.  a.  4)    Jufllfication  by  Licence.    And  Pleadings. 

Where  n.       I,  ^TpRESPASS  ol  Chafing  in  his  free  chafe;  the  defendant  pleaded 

pl^dcd  the  licence  of  the  plaintiff  to  chace  there ;   the  plaintiff  faid 

plaintiff  (hall  that  de  fon  tort  demefne  abfque  tali  caufa,  prift,  and  the  others  e 

'  not  fay  de  fen  contra.    Br.  De  fon  tort,  &c.  pi.  33.  cites  42  E.  3.  2.    Contra 

toridcmcfne   qT}     .  *      ^z-/ 

abfqne  tali       O  r..  4. 

^aufa,  \ji\M  Jkall  Mnjwcr  to  thefptc'tal  matter,      Br.  De  fon  tort,  6cz^  pi.  }0.  dtes  10  H«  6.  9.  &  13.       ■ 

S.  P.  Br.De  fon  tort,  pi. 41.  cites  9  £.  4.  41. S.  P.  Br.De  fon  tort,  &c.  pL  50.  cites  io£.4«  4. 

— *-*S.  P.  perKeble  and  Townfend.     Br.  De  ion  tort,  &c.  pi.  53.  cites  16  H.7.  3. 

2.  In  trefpafs  it  is  a  good  plea  that  the  place  where  is  tie  common 
gaol  of  the  fheriff  of  L,  and  that  W,  N,  is  gaoler ^  who  licenced  tie 
defendant  to  enter  tojpeai  with  a  prifoner^  by  which  he  did  it,  which 
is  the  fame  trefpafs ;  and  a  good  plea  per  Choke  J.  Br.  Trefpafs, 
pi.  332.  cites  14  £.  4.  8. 

3.  &o  where  a  parher  licences  a  man  to  drink  with  him  in  his  lodgCj 
though  tlie  licence  is  derived  by  a  fervant,  and  not  by  the  owner  ; 
per  Choke  J,     Br.  Trefpafs,  pL  332.  cites  14  E.  4.  8 

4.  In 
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4  In  iref^ap  the  defendant  pleaded  licence  of  the  plaintiff  to  entet^  CcM^a  of  li^ 
and  thp  plaitUiff  fatd  that  he  broke  iis  door  and  ivindows ;  this  is  no  J|^J^  ^"i^' 
good  replication  without  traverjmg  the  licence^  ihafmuch  as  it  is  a  intQ  a  tavern 
licence  in  fa£l.     Br.  Replication,  pi.  5  c.  cites  21  E;  4.  '« '^'«*»  0^ 

'^  *      -'-'  to  enter  to  fit 

toape^  take  diftrefsy  and  the  JiJcc,  it  is  a  good  replication  that  he  hrokt  a  eup,  orfiaidell  ni^bt,  or  killed 
tbg  difirffs  e  /or  mirufiog  a  horfe  borrowed,  &c.  lirs  a^U)n  upon  the  CAfe,  and  not  trefpais  vi  Sc 
armis  \  but  it  is  a  good  rtyl  cation  after  the  iiience  infa^  exerutui,  that  he  came  hack  after  the,  fame  day^ 
mnd  broke  as  above,  itc.  And  the  beii  opinion  was  that  the  other  nt.iy  rej-in  td  thofi,  as  to  fay  that  be  dd 
not  break  the  eup,  orjieiy  there  ali  the  nighty  or  he  did  not  kill  the  dfirefsy  and  ihall  not  be  compelled  tO  Cly 
not  guilty.     Ibid. 

5.  Trefpafs  for  entering  his  houfe  and  taking  his  goods  *  The  de-, 
fendant  pleads  fuoad  the  gooda  not  guilty,  and  quoad  tt:e  entry  that 
the  plaiiitijps  daughter  licenced  himy  and  that  he  entered  by  that 
licence.  The  plaintiff  replies  non  iniravit  per  Ucentiam  fuam.  The 
firft  ifliic  was 'found  for  the  defendant,  and  the  fecond  for  the 
plaintiff,  that  he  did  not  enter  by  the  licence,  and  damages  af- 
feffed  to  Sol.  It  was  moved  in  arrell  of  judgment  that  he  ought 
to  have  traverfcd  the  licence,  and  not  the  entry  by  the  licence,  or 
the  entry  by  itfelf,  or  the  licence  by  itfelf,  and  not  both  together ; 
and  of  that  opinion  were  "Williams  and  Yelverton  ;  to  which  Pop- 
ham  agreed,  had  it  been  at  the  common  law  *,  but  being  tried, 
it  is  made  good  by  the  ftatiite  of  32  H.  8.  v/hich  aids  misjoining 
of  iffues ;  for  an  iffue  upon  a  negative  pregnant  is  an  iffue ;  per 
quod  adjornatur.  Cro.  J.  87.  pi.  13.  Mich.  3  Jac.  B.  R.  Myn  ¥• 
Cole. 

(M.  a.  5)     Juflification.     Pleadings.  [  5^4  ] 

I.  CT'RES  PASS  for  hreaiing  his  houfe  and  clofe.     The  defendant  .So  of  tnxxy 

j^f  if 'd  that  the  plaintiff  was  his  tenant  for  yearsy  and  he  en--  '"f^^f^-^^rtf 
tered  to  fee  if  he  did  wafcj   &c.     The  plaintiff  faidy  that  he  faid  j^;^^  ,^^,  "^ 
there  by  a  day  and  a  night ;  and  a  good  replication.     Br.  Replica-  after  h,s  «- 
tion,  pi.  12.  cites  x  i  H.  4.  7c.  "*-y^' '"/  * 

'  *  -T     /  J  cup  and  beat 

bisjervant,    Br  Replication,  pi.  12.  citts  xx  H.  4.  75* 

2.  Trefpafs  of  nufance,  and  of  flopping  a  gutter^  to  the  nuiance 
of  the  plaintiff  in  furrounding  his  land.  The  defendant  prefcriked 
to  amend  the  gutter  y  and  to  fop  the  water  during  that  time.  The 
plaintiff  faid,  that  de  fon  tort  dcmefne,  &c.  and  traverfed  the  pre- 
fcription  modo  &  forma  j  and  fo  to  iffue.  Br.  De  fon  tort,  &c. 
pl..48.  cites  39  H.  6.  32. 

3,  In  trefpafs  for  pulling  down  his  hurdles  in  his  clofe,  the  de- 
fendant juftfedy  for  that  one  B.  was  .lord  of  the  manor  of  D.  and 
that  the  faid  B.  and  all  thofe  whofe  eftatc  he  had  in  tlis  faid  manor, 
had  a  free  courfefor  their  fheep  in  the  place  where y  &c.  arid  that  the 
tenant  pf  the  faid  clofe  could  not  there  enB  hurdles  without  the  leave 
Sjf  the  lordy  and  that  B.  let  to  the  defendant  the  faid  manor y  and  be^ 
caufe  the  plaintiff  ereEted  hurdles  without  kavcy  occ.  //;  the  faid  clfey 
he  cajl  them  downy  as  it  was  lawful  for  him  to  Ao,  The  plaintiff' 
replied  of  his  own  wrongs  without  Caufcy  &c.     It  was  holdcn  by  the 

Vol.  XX.  Q^q  juflices 
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juftices  to  be  an  ill  plea ;  for  the  plaintiff  ought  to  have  ttaTcrfed 
the  prefcription.  4  Lc.  16,  i  y.^yh  59.  Trin*  z6  El«.  B.  R.  Rii- 
ifhbrook  t,  Pufanies. 

4.  In  trefpafs  of  breaking  his  fences,  and  eatiftg  up  bis  grafr 
vfith  bogSy  the  defendant  pleads ^  that  the  fences  were  out  if  repcir^ 
The  plaintiff  demurs,  becaufe  the  defendant  docs  mtfay  that  they 
ere  the  plaintijPsfenceSy  nor  that  the  plaintiffs s  chfe  was  contigue  ad^ 
jacens.    Per  Hale  Ch.  J.  the  not  alleging  that  it  was  the  plaintiff's 

mound  feems  not  good,  and  then  the  plaintiff  fhall  have  judg- 
ment ^  and  fo  he  had.  Freem.  Rep.  347.  pi.  43a.  Mich.  1673. 
King  V,  Rofe. 

5.  All  grangers  who  juftify  under  procefs  of  exeeuthnj  (except 
Officers)  ought  to  fet  forth  the  judgment ;  and  fo  muft  the  party 
who  is  f^aintify  if  he  juftifies  \  per  Holt  Ch.  J.  Carth.  4431^  HilL 
9  W.  3.  B.  R.  in  cafe  of  Britton  v.  Cole. 

ContT*  to  (5.  In  trefpafs,  juftification  without  fbetving  the  commencement  of 

menu  %  ^^  ^J^^^*  ^^  that  freehold  was  in  him,  is  not  good,  though  poffcl- 
Cro.c.  13S.  fion  is  fufficient  to  count  upon.  xaMod.  506.  Pafch.  13  W.  3. 
siceviJ  V.      B.  R.  •  PeU  V.  Garlick. 

Avery.— 

And  1  Mod.  70.  Se«rle  ▼•  Baiuoa*^And  3  Mod.  32.   Langford  ▼•  Webber.— —And  Carth.  9-  S.C. 
»^->See  PofTcfllosi  (1)  pU  1. 
*  Lutw.  1492.  S*  C 

[  S^5  ]  (N-  a)    Trefpafs  excujable.    What  A£t  or  Thing  will 

excufe  a  Trefpafs. 

[1.   iF  my  leafls  efcape  (not  contra  pacem)  into  the  land  rf  J*  S. 

*-  and  tramples  his  corn^  this  efcape  (hall  not  excufe  me  of 

trefpafs,  but  a  writ  of  trefpafs  lies  againft  me  for  default  of 

good  keeping  of  them.  27  Afl'.  56.  adjudged.  12H.  7.  KcU.  3.b.] 

[  2.  If  A.  leafes  land  to  B.  for  life^  and  after  leafes  it  to  C.  for 
years  tc  commence  after  the  death  of  the  leffee^  and  then  J5-  ftyws  part 
of  the  land,  and  dies  before  feverance  of  the  corn^  add  after- 
wards C. ,  entets  into  the  refidue  of  the  land  not  fown,  and.  puts 
in  his  beafts,  atid  the  beafls  go  againfl  his  nvill  and  feed  the  com  : 
this  ihall  not  exaife  him,  but  the  executor  of  B.  fliall  have  a£tion 
of  trefpaCs  for  it  $  for  he  ought  to  take  care  of  his  beads,  that 
they  do  no  damage  to  another  man.  And  here  the  emblements 
belong  to  the  executor  of  B.  and  he  has  liberty  to  permit  them  to 
grow  there  till  a  convenient  time  for  their  feverance.  M.  10  Car. 
B.  R.  between  Pitts  and  Collibeare  adjudged  upon  a  demur- 
rer.    Intratur,  Tr.  10  Car.  Rot.  575.] 

3.  In  falfe  imprifonment,  the  defendant  faid  that  the  fitber  ^ 
the  plaintiff  held  of  his  mafier  by  fervice  of  chivalry^  and  died^  the 
plaintiff  being  within  agei  and  he  by  command  of  Ins  mafier^  fafei 
him,  and  detained  him  fin  mottths  s  and  after  one  E,  an  elder  hro^ 
ther  of  the  plaintiff ^  who  was  ravi/bed  into  Scotland, .  came  hacks  aid 
the  defendant  perceiving  it,  wcived  the  plaintiff,  and  feifed '&.  Judg- 
ment fi  siflioj  and   a  good  plea.      Br.  Notkej  ph  19.  cites 

22  Air.  85. 

4-K 
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4»  VI  ihe^Uifi  brctber  g^i  over  thefea^  xiiQ  youftgeft  thitAing  that  St^r/hetta 
he  is  dead^  cannot  juftifjr  to  enter  into  thi  landi  per  Portington.  ^^t^h 
Br.  Trefpafsi  pi.  141.  cites  ti  H.  6.  14*  Mtgoti^t- 

txteutcrt^  tbittkmg  hm  demd,  fnjt  the  gtodt^  \»  fliaU  have  trefpafs;    per  Portington.     Br.  TrcTpaiit 
pi*  14Z.  eieniiH.  6.  24. 

5*  If  an  if^^nt  delivers  goods  to  the  defendant ^  it  is  a  good  excufe 
In  an  adion  of  trefpafs ;  but  a  gift  by  an  infant  is  void.  Br.  Tref«* 
pafsy  pi.  150.  cites  22  H.  6.  3. 

6.  In  trefpafs  tf  cutting  trees ^  &c.  it  is  a  good  plea^  that  the 
plaintiff  hired  him  to  cut  for  8  d.  by  which  be  cut^  as  lawfully  he 
might,  &c.     Br.  Trefpafs,  pi.  383.  cites  33  H.  6.  5'5. 

7.  In  trefpafs  the  defendant  faid^  that  the  clofe  nvhere^  &c.  adjoins 
to  the  hinges  highway  from  fuch  a  vill  tofuch  a  vill^  and  he  chafed  his 
cattle  in  the  nvay^  arid  they  entered  the  chfe  in  default  ofinclofure  of 
the  plaintiffs  which  the  plaintiff,  and  thofe  whofc  eftate,  &c.  have 
ufcd  to  inclofe  time  out  of  mind.     And  the  defendant  frefhly  pur» 

fued  andreebafed^  ice.  by  which  the  other faid,  that  it  viz%fifffidently 
incUfed^  prift,  &c.  Neyerthelefs,  per  Danby  and  Littleton,  if  grain 
grows  in  a  common  field  near  the  way,  and  the  beads  feed,  the 
defendant  (hall  render  damages;  for  there  the  plaintiff  is  not 
bound  to  inclofe.  Contrary  above.  And  the  iffue  was  joined 
upon  the  fufficient  inclofure^  and  not  upon'  the  inclofure  only.  Quod 
nota.     Br.  Trefpafs,  pi.  321. 'cites  10  £.  4.  7. 

8.  jfndwheic  a  man  has  a  private  or  particular  way^  which  is  BtttiftwtM 
not  the  king's  highway  for  all,  there  if  he,  who  has  title,  chafes  w^^f«» 
cattle  which  *  enter  and  feed,  trefpafs  docs  not  lie,  though  it  bc  Jlfoi^^chaS 
not  inclofed;    per  Moyle  and  Choke.      Br.  Trefpafs,  pi.  321.  thert,  and 

cites  TO  E.  4.  7.  hit  cattle 

^    '  ^  ^  ^  ejjtcr,  for' 

default  <^  inclofure  trefpafs  lies ;  for  the  not  inclofing  is  no  matter  to  him  who  baa  no  ci tic  to  chafe 
€hefe3  per  Moyle  and  Choke.     Br«Trefpafs»  pi.  321.  cites  10  £.4.  7. 

9*  If  a  man  has  common  in  D.  and  one  W.  S,  has  land  adjoining, 
nvbichheis  not  bound  to  fence,  as  in  the  field  country ;  there  the  com^ 
moner  is  bound,  when  he  puts  his  beads  in  the  common,  to  keep 
them  that  they  do  not  go  into  the  land  of  W.  S.  Per  2  juftices. 
Br.  Trefpafs,  pi.  345.  cites  20  £.  4.  10. 

10.  Juilification  in  trefpafs  for  fubverting  his  foiLand  feednig 
die  grafs,  by  a  cuftom,  that  where  be  ploughs  he  may  turn  his  plough 
upon  the  land  adjoining,  by  which  he  didfo,  and  bis  horfes  in  the  turn^- 
ing  fubverted  afoot  ef  land,  and  took  a  mouthful  of  grafs  agairifi  his 
wllg  and  weU.  Br.  Trefpafs,  pi.  351.  cites  21  £.4.  28.  and 
22  £.4.  8*  , 

11.  Trefpafs  quare  daufum  f regit;  it  ^ppearred  that  the  de--  See(i. •), 
fendant  bad  a  clofe  adjoining  to  the  highway,  v4iich  was  fuppofed  to  J*'  ^X't*^ 

be  the  lor^s  wafle,  and  that  the  cattle  coming  out  of  his  clofe  did  ca-- 
fuallyjfray  in  the  highway,  and- for  this  the  a£lion  was  brought. 
Croia  J.  faid,  that  if  the  cattle  ftay  any  time  on  the  wafte,  and 
depq/hdre  there,  the  lord  may  have  an  a£lion  of  trefpafs.  And 
Fenner  faid  tiic  cattle  ought  not  to  feed  in  the  highway  -,  and  as 
U~.aj(peared  to  be  alta  via  rq^ia,  which  made  it  the  ftronger 

Q^q  2  ajj^ainft 
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^  .  dgalnft  the  plaintifF,  he  was  againft  the  aQion ;    and  the  wHote 

Court'difliked  much  of  it,  and  were  of  opinion  againft  the  plain<^ 

tiff;   but  the  matter  being  upon  compromifc,  they  delivered  no 

judgment.    Bulft.  157.  Trin,  9  Jac.  Dur.md  v.  Childe. 

J0.131.  pl.i.        12.  In  trefpafs,  the  defendant  pleaded  that  the  plaintiff's  Jbeep 

MiLLENv.  ^gyg  trefpnjfing  in  his  ground y  and  that  he  chafed  them  out  nxfith  a 

S.  C.  ad-  '  iii^l^  dogj  and  he  irnmediately  re-^alled  his  dogy  but  the  dog  purfued 

judged  ac-     them  into-  the  plaintiff^ s  ground  adjoining.     Upon  demurrer,  it  was 

•nd^the  mf-  ^^^^  ^^^^  ^^^*^  a£lion  docs  not  lie.  And  Doderidge  J.  gave  fo^ 
ticcsheid  reafon,  that  there  was  no  hedge.  And  judgment  was  given  for 
further,  that  the  plaintiff.     Poph.  161.  Pafch.  2  Can  B.  R.  Millcn  ▼.  Fandrye. 

had  chafed  them  oat  of  the  land  where  they  were  damage  fcafant  Ute  the  land  iff  afi^anvtr^  and  the 
party  did  his  endeavour  to  recal  the  dog,  no  trefpafs  lies  ;  but  Jones  J.  held  it  not  lawful  tot  the  party 
himfelf  to  chafe  tiiem  into  the  land^of  a  ftranger,  but  to  a  highway  only  or  a  common,  or  to  the  laod  of 
the  owner  only.  Lat.  13.  Millsn  v.  Hawkry  S.  C.  adjudged  accordingly,  and  fame  </^^rr«ff^# 

taken  by  Jones  J.  a}  to  the  party i  Joirg  it  by  bwjelfir  hyi.  Jcg^  and  whcc  they  drive  than  into  the 

highway,  and  where  into  a  common,  Sec, Lat.  120.  S.  C.  and  S.  P.  by  Jones  and  Crew  Ch.  J. 

and  Doderidge  J.  held  that  the  a&ion  did  not  lie.  And  Jones  agreed  clearly,  thai  the  chafing  wUh  the 
dog  was  lawful,  and  took  the  difterence  between  chafing  by  the  party  himfslf  and  where  he  docs  it  by  a 
dog  ;  and  faid;  that  the  part)  himfelf  may  cbirje  tbem  into  the  land  oi'tbe  tnuner^  unlefs  it  be  into  h  tc  rr^ 
and  even  ther;  in  cafe  ofmccffity,.  But  that  in  all  thofe  cafes  it  fecms  that  trefpai^  lies  xoc  the  ownen 
Mt  the  beafts,  becaufe  it  is  not  lawful  to  do  a  tort  to  another  to  cafe  myfelf ;  and  that  Dfidcridge  £iidy 
that  here  is  a  damage  to  the  owner  of  the  beads,  but  nu  Injury  ^  and  that  there  never  fhall  be  trefpaft 
uniefs  (here  is  both  damage  and  injury.  But  the  repoi  ter  fays  that  notwichftanding  all  this,  judgment  was 
giveo  for  the  plalntifi'. 

13.  JVi  excufe  is   good  in  trefpafs,   hut  by  inevitable  neceffitj, 

,  .  2  Jo.  205.  Pafch.  34  Car.  2.  B.  R.  Dicke^ifon  v.  Watfon.    Sec 

(G),  ph  I.  in  the  notes,  the  cafe  more  large. 
•  -♦ 

C  527  ]  (O.  a)     Trefpafs.     What  will  be  a  Di/cbarge  of  a 

Trefpafs.  •  Death. 


[ 


I.   1  F  trefpafs  be  done  to  the  goods  of  the  tejlator  in  the  bands  of  the 
^  executory  if  the  executor  after  dies,  his  executor  fhaU  not 
have  trefpafs  for  it,  but  moriiur  cumperfona.  Contra,  1 8  H.  6.  22.  b.3 
Ychr.  ^9.'  [j2.  If  a  ma7i  heats  viy  fervant  by  *which  llcfe  his  fervice  by  diverfe 

v.'but^'  '^^//M/,  and  after  he  dieSy  yet  I  fliall  have  atftion  of  trefpafs  againft 
CHCR,  s'.c  the  trefpaflbr;  for  this  was  a  diftin6fc  trefpafs  to  me.  Tr.  4ja. 
but  s.  P.  by  B.  R.  in  Huggin's  cafe  by  Williams.] 

Williams  ^  -• 

does  not  appear ;  but  Tanfield  faid,  that  if  one  beat  the  fervant  of  J.  S.  fo  that  he  dies  of  that  beadcgp 
the  mafter  {hill  not  have  an  adion  againft  the  other  for  the  bucery  and  lofs  of  fenriccy  becadfe  the  fer- 
vant dying  of  the  extremity  of  the  bearing,  it  is  now  b^c  >me  an  offence  againft  the  crown,  it  being 
turned  into  relony,  and  this  hit  drowned  the  particular  uf^'cnce,  and  private  wrong  done  to  the  maimer 
before ;  and  his  aAion  by  that  is  gone  ;  which.  Fenner  and  Yeiverton  agreed  to.  BiownL  205. 

iiuggins  v.  BuCcber  S.  C.  feems  only  a  trauflation  of  Yelvenon. 

Yz\y.  89.'  [j.  But  if  a  man  heats  my  feme,  by  vohich  fie  langui/bes  by  Sverfi 
b"rAIj*^-  ^^^^^^^t  ond  after  dies^  I  fhall  not  have  aftion  of  trefpafs  againft 
gins  V.  Dut-  him  after  for  this  trefpafs,  becaufe  the  trefpafs  was  not  done  to 
*^H  s^p'''*  ^^  ^^^^  ^^  ^^^  feme,  fo  that  the  feme  ought  to  have  joined  in  the 
agreed ;  for  ^<^^<5n>  ^"^l  i  oniy  for  couformity.      Dubitatur,  Tr.  4  Ja.  B.  R« 

damages  H'JCGIN's  Cafc.l 

ihallbe  '^  . 

fWeo  to  th£.i«n>e  far  tlij  tort  oSured  to  the  body  of  her.  1  Brownl.  105.  Haglias  v^  ^thcTp 


»•     ■ 
&•  C.  tni  ftfmM  to  bc.i  tranflition  of  Yelverton.— Noy,  18.  Higgins^s  ^afe  S.C.  and^S-  P.  bjr 
Tanfield.     And  per  Cur.  the  A<(^ion  will  not  lie  j  lor  the  king  only  it  to  poniili  felooy,  except  the  party  . 
iTxiogs  an  appeal*      .    . 


Fol.   569. 


(P.  a)     Trefpafs.      At  what  Time.      In  what  Cafes 
it  (hall  be  defeated  by  Matter  Ex  poji  Fafto. 

X^l.   ll?  one  ravjjb  my  feme ^  and  after  we  are  divorced  cauja  frigidi" 
*  tatis^  yet  I  may  have  trefpafs  for  ravifhment  of  my  feme  luith 
my  goods  taken^  &c.  43  E.  3.  23.  44  Afl'.  13.  adjudged.] 

[2.  So  if  a  man  ravi/h  myfeme^  1  may  have  trefpafs  againft  liim 
eifier  the  death  ofthefemcy  for  ravifhment  of  my  feme  with  goods 
taken  ;  for  in  this  action  he  is  not  to  recover  the  feme,  but  da- 
mages.   44  Afl*.  13.] 

3.  If  a  man  who  has  no  right  dif  rains  in  his  own  right  y  and  after  But  if  be 
jujhfes  as  bailiff  in  right  of  the  lordy  this  is  no  good  j unification,  ff^^lT'/i^ 
though  the  rightful  lord  agrees  to  it  after.      Br.  Juftification,  righrioidf 
pi.  14.  cites  7  H.  4.  23.  per  Gafcoigne.  amJUnothU 

bsUiff  in 
/ad,  and  after  the  lord  agrees  and  he  juftifies  at  bailiff,  this  is  a  good  jufHAcadon,  fer  Gafco's;) ;  but 
Br  oke  lays  the  Uw  Teems  to  be  otherwiTe,  for  he  ^icai  once  a  trejfajjlr  \  for  he  had  not  any  autaority  at 
tlic  Lme  of  the  taking,  and  thercfoie  agi cement  afur  will  not  ferve.     Ibid. 

4.  If  trefpafs  be  brought  of  heafis  generally^  and  the  plaintiff  has    [  528  j 
the  heafis  again ^  this  Ihall  be  given  in  evidence  ;  for  otherwilc  the  '     * 
plaintiflF  fhall  recover  in  valu^.     Per  Culpeper.     And  per  Hank. 

where  the  value  of  the  beads  is  alleged  in  the  writ,  it  is  a  good      , 
plea  that  the  plaintiff  himfelf  is  feifed  of  the  beafts.     And  per 
Hill,  where  the  value  is  alleged  thaguftices  of  nifi  prius  ihall  en- 
quire of  the  value,  not  having  regard  whetlier  the  plaintiff  has 
the  beafls  again  or  not.     Br.  Trefpafs,  pi.  93.  cites  1 1  H.  4.  23. 

5.  If  a  man  abates  after  the  death  of  my  father^  and  I  re^efiter,  I 
fhall  have  afl  ion  of  trefpafs ;  but  contrary  if  I  releafe ;  per  New- 
ton.    Br.  Trefpafs,  pi.  127.  cites  19  11.6.  23. 

6.  If  trcfpzf^  he  done  upon  tenant  for  years,  znd.his  tirm  expires^ 
he  fhall  have  trefpafs  without  regrefs  *,  for  his  term  is  ended. 
Tcr  Fylthorp.     Br.  Trefpafs,  pi.  127,  cites  19  H.  6.  23. 

(P.  a.  2)     [Defeated  by]  Aa  of  the  Party. 

p.]  [3.   TF  a  fw^?« /^i&^xw^^^i^/'/ without  caufc,  and  I  fue  a 'deli'' 
*   verance,  yet  trefpafs  lies  for  the  taking.  46  E.  j.  2di.  b. 
Contra,  7H.4.  15.] 

f2.]   [4.  After  a  trefpafs  upon  my  land,  if  I  alien  the  land,  yet  I  Br. Trefpafs, 
may  have  trefpafs  for  the  trefpafs  done  before.     19H.  6. .  28.  b.]     ^gnJe.^i? 

I3O  [5-  If  ^^'^^^  rf  S^^^  brings  trefpafs,  and  bailor  other  trefpafs,  pcrAfco'ugh. 
he  that  firfl  tecovcrs  (hall  ouft  the  other  of  his  a£lion.  48  E.  3.  2 1. 
aoH.  7.  5.  b.] 

[4.]  (6.  li  the  owner  retakes  his  goods  from  the  trefpajfor,  yet  he  13  ^^^P*  6?' 

ftiailiiavc  trefpafs  for  the  taking.     1 1  H.  4.  24.  b.]  cjrfcof ''  ^ 

Heydok  V,  Smith,  cites  ix  H.  4.  23.  S.  P. 


52ff  ttrefpaOr^ 

Jii' heAall  J.  If  a  man  treaks  my  iou/e^  andmtfts  nUy  and  atwther  men  Sf* 
tSSjwJrin  fi^f^^  *'"*>  ^"^  ^  releafi  to  the  2d  dijfeifor^  yet  I  fhall  ha?«  trefpafs 
thecaieof    againft  the  firft  difleifor^per  Afcougb.     Br.  Trefpaft,  pL  127. 

thcrdeafe       citCS  loH.  6.    22, 

cf  the  tref^  ^  ^ 

fafid^re  after  the  dtJfiiTin  :  but  contrary  of  the  trefpafs  which  it  the  diflejiio  \  per  Newton.    Br*Tftl^ 

pjnTi  pU  117.  gites  19  K.  6. »;. 

6.  If  /#.  recovers  land  by  judgment  againft  B,  and  then  J,  S.  A«r 
a  trefpafs  J  and  after  jB.  reverfe^  the  judgment  for  error^  yet  A.  fliall 
have  trefpafs  againft  J«  S.  For  B.  eannot  have  remedy  but  only 
againft  A.  and  not  againft  ftrangers.  And  as  the  law  charges  A. 
with  all  the  mefne  profits,  fo  it  gives  him  remedy,  notwithftanding 
the  reverfal)  againft  all  trefpafiqrs  in  the  interim.  13  Rep.  zi^  22. 
in  Ninian  Menvil's  cafe. 


(P-  »•  3)     [Defeated  by]  Ads  of  a  Stranger. 

tr.  Con.  ^1,]  f  y.  |y  a  man  tales  heafts  out  of  the  poffejfton ^ a  leffst  gf  thetfk 
>L  o.^tes  yor  tf  year  to  compoft  his  land,  trefpafs  lies  againft 

II  h!  4. 13.  this  ftranger }  and  if  the  leffor  after  fells  the  leafs  to  the  treffaffor^ 
c6nwa.  Tbti  y^t    trefpafs    lies   for  the  *  trefpafs  done   before.     Dubitatur^ 

iicr  agreed        J  »  «•  4-    M*   M 

that  Axh  Ate  e<tingiiiihcs  the  adlion  of  Che  leifee  ;  and  Hank,  was  precife  in  it  ;  ^od  mxnmi  (  Ibr 
tr^fijer  b^tff^rpfy  and  tbn*  tbeJaU  ^f  tbt firft  owner  is  tnid^  quod  quaere. --—>Br.  Trefpafs,  pi.  92. 
cites  S..C.  accordingly  hy  Hank,  and  coixipared  it  to  the  cafe  of  a  difleiEn  of  A.  by  B.  a^thcn  B.  is 
diifdied  hy  C.  aod  afterwanU  A.  seleaiei  to  C.  now  the  adion  of  B.  is  determined* 

(Ql*)     Trefpafs.     Gift  of  the  Aaion.     In  ^ohat 
Cifes  it  lies  for  an  AS  by  Virtue  of  tin  Office, 

» 

9r.  Quln-  £1,  |F  a  tean  be  affeffed  to  pay  a  i^tb  by  force  of  a  commiffion, 
*itM  S^^*  ^^^  ^^^  ^^^  aflcffed  in  time  before,  yet  if  be  ought  not  to 

^cr  Hank.   /4j^  t^,  trefpafs  lics  againft  the  collcdlor,  if  he  levies  it.  ii  H.4.  35.3 

that  if  a  col- 

ledlor  diftraina  for  fifteentht  him,  who  ought  not  to  pay  it,  trefpafs  does  not  lie.— -ITw  it  is  &id  there, 
chat  where  a  man  is  ajpjfid  toffteentbtjw  lis  heafts  in  /).  where  be  has  no  bcaftt  there,  ard  is  djfiraiftd 
h  tk*  colUffmr^  he  ihall  have  trefpafs  againft  him,  and  he  ihaJl  not  ha?e  aid  of  the  king.    Ibid. 

2.  If  a  fberiff  ferves  a  capias  nvhere  there  is  no  original^  trefyaft 
does  not  He  ;  per  Hank.  Br.  Quinzime,  pL  3.  cites  1 1  H.  4. 15. 
Br  Patcnt%  3,  Where  the  king  or  the  efcheatorfeifes  by  infufficient  officcy  which 
^.  f.  dtea  ^^^^  j^^  intitle  the  king  by  the  law,  a  man  (hall  have  trefpafs  againft 
the  efchemtor  or  grantee  of  the  king,  &c.  Contra  where  the  ef- 
cheator  ftifes  by  reafon  rfa  writ  nvhere  tit  king  has  not  titkn  Br^ 
Ticfpafsy  pi.  ty  cites  9  U.  6.  %Q* 


« 

(Q.  a.  2)     One  orfcveral  Trefpaffes*     What  fhall  be 

faid  to  be. 

I.  CrRESPASSagainfl  a  of  trees  cut*  The  omjuflifiedfor  iim* 
Ji/f  of  common  tierCf  and  tie  other  fir  common  therefor  htm» 
felf  and  are  found  guilty,  and  damages  taxed  entirely  »  and  by 
the  beft  opinion  it  is  well  }  for  it  is  but  one  and  the  fame  trefpafs^ 
though  the  anfwer  be  feveral.  Br.  Damages,  pi/ 202.  cites 
IX  H.  7*  19,  20. 

2.  Contra  in  trefpafs  againf  two  of  2  hor/es  taken ;  for  it  is  a  fe- 
veral trefpafs.     Bf.  Damages,  pi.  202.  cites  1 1  H.  7.  19,  20. 

3«  If  a  man  cuts  a  tree  and  carries  it  away  prefentlyy  it  is  not  fe** 
lony,  but  one  intire  trefpafs  \  per  Hale  Ch.  J.  Freem.  Rep.  23. 
pi.  29.  Hill.  1671.  incafeof  Emerfon  v.  Amell. 

(Q^a.  3)    Vi  Isf  uirmis.    In  what  Cafes  Trefpafs  lies  [  530  ] 
Vi  &  Armis.     In  refpeSl  of  the  Perfons. 

I.  Marlb.  3.   Tj^NACTS,  that  if  any  dijfrain  his  tenant  for fervicfi  Jhis  branch 

52  //.  3.     *-*  andcuftomsy  or  other  thing  for  which  the  krd  of  ^^^^^^^ 

the  fee  hath  caufe  to  difirain  ;  and  after  it  is  found  that  the  fervices  lord  ihail  pay 

are  not  due*y  the  lord  fhall  not  therefore  hepunified  by  redemption.  i»iin«i  md 

a  confequent,  fince  this  ^€t  no  a^ion  of  trefpafs  quare  vi  ft  armls  lies  againft.the  lord  in  this  caiej  Cdt 
thee  he  Oiould  pay  a  fine.     But  at  the  commoa  law  trefpafs  vi  Ir  armli  did  lie.     i  Inft.  T05. 

*  If  the  UJI'or  ottfii  the  Itjfrt  fir  years^  trefpafs  vi  6c  armh  lies,  notwithftanding  the  ftatute  that 
tlulord  ikall  not  therefore  be  puniflied  by  redemption ;  for  he  may  diihain  or  fee  wafte,  but  not  re- 
tain the  pofleifion  }  for  this  ad  is  not  done  as  lord,  and  fo  out  of  the  cafe  of  the  ftatute.  Br.  Trefpafif 
pi.  384.  cites  3S  E.  3.  33.  and  48  E.  3.  6*  and  5  H.  7.  10.— i  loft.  106.  S.  P.  aad  cites  fame  cafety 
and  a8  E.  3*  97. 

Trefpafs  quare  vi  &  armls  cUufum /regit,  and  taking  bit  heafis  \  the  defauiant  faid  that  be  Itajltd  tkt 
land  wberty  &c.  fir  10  years  rendering  renty  and  fo  the  land  is  held  of  us,  and  within  ou(  fee,  judg« 
ment  of  the  writ  vi  te  armis  j  and  as  to  the  clofe  broken  he  was  compelled  to  anfwer  by  award ;  quod 
nota.  And  if  the  writ  vi  8c  armis  lies  between  kjfur  and  UJee  adjornaturj  tberefon  quaere.  Br.  Trei^ 
pafs,  pi.  65.  cites  ^%  E.  3.  5,^.— Br.  Brief,  pi.  513.  cites  S.  C. 

ytnd  another  fuch  cafe  was  brought  by  tbe  hjjor  and  J.  B»  and  faid  there,  that  becaofe  covenant  lies  of 
the  oufter  againft  the  leflbr  only,  and  not  againft  the  other  who  was  not  party  to  the  leafe  ;  therefore 
trefpafs  vi  &  armis  /im  againft  hoib»  Br.  Trefpafs,  pi.  65.  cites  4SE.  3.  6,7.  and  fays,  fee  38  £.  3* 
fol.  33.  that  ir  lies  agalnli  the  leObr  alone  ;  and  herewith  agrees  5H.  7.  10.  Ibid. 

Trcfpefs  vi  8c  armis  lies  hy  tbe  lejfet  againft  his  Lftorfif  years,  by  the  opinion  of  the  juftices  ',  for 
leflee  for  years  (hall  do  f  fealty,  and  therefore  the  UCfor  nath  fee  there  ;  by  which  the  plaintiff  faiJ  that 
the  teffit  batb  nothing  hut  in  right  of  bis  tvifi,  who  is  dead  fince  tbe  teafe,  and  never  bad  iffiie,  Qoteve  ) 
IW  then  it  feeros  tlMt  the  rcvrrfion  is  defcended  to  the  heii  of  the  feme,  and  then  the  defenJant  hath 
not  fee  there  ;  and  the  defendant's  plea  was  that  he  leafed  for  years  to  the  pUintiflF  icndering  los.  rent^ 
and  for  the  rent  arrear  he  entered  and  diftrained  ;  judgment  of  the  writ  vi  Se  wnaih  '"^  this  cafe  was 
aot  adjudged.     Br.  Trefpais,  pi.  18.  cites  9  H.  6.  43* 

'f  a  Inft.  106.  fays,  that  the  word  (dominui)  in  this  aA  is  extended  to  the  leflTur  upon  a  leafe  for 

life,  or  f»r  years  ;  for  the  leflce  for  years  (hall  do  fealty  alfo. And  Br.  Trefpafs,  pi.  344.  cites 

20  E.  4.  2.  accordingly,  that  it  ihall  be  intended  as  well  to  the  leflbr  for  term  of  years,  as  between 
other  tenant  and  his  lord  $  per  Cux.— But  Ibid.  pi.  «73.  zivii  5  H.  7.  xo.  it  is  faid,  per  Cur.  that  it 
is  inteooed  brtween  lord  and  tenant,  and  not  between  Iclfor  and  leflce. 

Trefpafs  VI  8c  armis,  the  defendant  juftified  as  hath f  fir  nnt  arrear,  within  t hi  fie  ofbts  mafter,  and 
demanded  jud;;ment  of  the  writ  vi  8c  armis.  Hill  faid,  that  tbe  writ  is  good  enough  againft  the  bailiflf 
vi'&  aimis,  notwithftanding  the  ftatute  of  Marlbridge,  cap.  3.  that  the  lord  ihail  not  therefore  bepo^ 
'aiihed  by  redemption.  Contrary  againft  the  lord  himfdf.  Br.  Trefpafs,  pi.  98.  cites  11  H.  4.  yS. 
and  9  T{.  <;.  14. — S.  P.  Ibid.  pi.  220.  cites  jH-  6.  3.  per  Cur.*^.  P.  Ibid.  pi.  377.  cites  2  H.  4.  4. 
im  jie  ft4ute  is  to  be  taken  ftridUy,-— S.  P.  2  Inft.  106.  for  the  bailiff  is  not  dominus. 

Qjl  4  2.  In 


'53<5  Crefpaa. 

2.  In  trcfpafs  the  defendant  avowed  for  heriot  arrcar,  &c.     And 

the  plaintiff  faid  that  de  fon  tort  demefiie  without  fuch  caufe,  and 

the  defendant  tendered  demurrer^  hecaufe  the  writ  is  vi  C5*  armii 

where  he  is  lord,  and  yet  the  defendant  was  compelled  to  join  the 

ifTue  as  the  plaintiff  had  tendered  ;  quod  fiota.     Br.  De  fon  tort, 

&c.  pi.  5.  cites  44  E.  3.  13. 

Br.Trefpafs,'      3,  Trcfpafs  vi  &  armis.   The  defendant /aid  that  the  plaintiff  held 

pl.88.citM   fi^ygg  ^irr^"/  of  him  by  fealty  and  3^/.  and^r  the  rent  arrear  he  difi 

-Is.V.  Br.  trained  ;  judgment  of  the  wrix  vi  &  armis,  and  a  good  plea*     Br. 

Brief,  pi.      Brief,  pi.  1 1 5.  cites  8H.  4.  16. 

407.  cixes 

JO  H.  6,  24.  \it\^  a  good  plc4  per  Cur.  whether  any  rent  be  arrear,  or  not. 

Br.  Tref-  /^,  In  trefpafsj  if  ^  feme  covert  delivers  the  harorfj  goods  to  W»  N» 

ff^>P^'9^'  trefpafs  vi  &  armis  lies  againfl  W.N.  per  Skrcnc,  which  HanV- 
denied  ;  the  reafon  feems  to  be  becaufe  feme  has  laiiful  medd!:f:g 
with  goods  of  the  baron.     And  it  is  agreed  that  fuch  taking  is  not 
felony  ;  but  quare  of  trefpafs.     Br.  Baron  and  Feme,  pi.  36.  cites 
H  H.  4.  24. 
r  53'  ]       5*  Trefpafs  of  a  clofe  and  houfe  broken  vi  &  armis,  the  de- 
fendant pleaded  not  guilty  to  the  forci  and  arms  ;  and  to  the  rfj}^ 
that  he'  nvas  feifed^  and  leafed  to  the  tenant  for  years  ^  and  came  there 
to  fee  if  wafie  was  done.     Judgment  ;  and  a  good  plea  ;  per  Hill 
and    Hank  5   but   Thirn   contra.      Br.  Trefpafs,    pi.  97.   cites 
iiH.4.  75. 
S.P.  Ibid*        6.  If  the  lord  di/f rains  his  tenant  y»r  rent^  where  none  is  arrear  % 
lil^*  *^T'  or  fuch  like,  which  may  be  intended  to  be  done  as  lord,  trefpafj 

does  not  lie  vi  &  armis.     Br.  Trefpafs,  pi.  16.  cites  9  H.  6*  29. 

Br.  Labour-        7.  Where  a  man  beats  him  who  ferves  me  at  pleafure^  or  an  in* 

*it'  s  (?'    ^^"^  whofe  covenant  is  void,  yet  I  fhall  have  aftion  upon  the  cafe 

»     •     for  the  battery,  for  the  lofs  of  my  fervice.     And  the  fame  law 

.    where  I  retain  a  man  who  is  beat,  &c.  and  here  it  lies  for  the 

mafler  vi  IS  armis.     Br.  Action  fur  le  Cafe,  pi.  55.  cites  21  H.  6. 

8,9.  and  Regifter,  102,  and  182. 

8.  Trefpafs  quare  vi  &  armis  claufurh  frcglt,  and  cutting  his 
trees.  And  to  the  entry  the  defendant  fuid^  that  the  plaintiff  held  of 
him  by  fealty  and  rent^  and  demanded  judgment  of  the  writ  vi  & 
armisi  And  per  Cur.  it  is  no  plea,  unlefs  htfays  that  the  rentnvaf 
arrcary  and  that  he  came  to  cli/irain  ;  and  yet  it  fhall  not  be  tra- 
verfed.  But  if  no  rent  be  arrear^  he  cannot  enter  unlefs  as  aj}ranger^ 
who  Ihall  be  a  trefpaflbr  ;  by  which  the  defendant  pleaded  ac- 
cordingly, and  as  to  the  trees  cut,  not  guilty.  And  per  Cur.  this 
js  no  plea  to- the  writ  above,  but  to  the  ad;ion  ;  for  the  aftion 
does  not  lie  vi  &  armis  againft  the  lord,  who  demeans  himfelf  as 
lord  ;  by  which  the  plaintiff  faid,  that  he  held  of  B.  and  not  of 
the  defendant.  And  it  was  faid,  that  writ  of  trefpafs  of  clofe  hro^ 
hen  docs  not  lie  without  vi  &  armis  ;  but  jufticies  may  be  without 
vi  &  armis.     Br.  Trefpafs,  pi.  3 1 7.  cites  8  E.  4.  1 5. 

9.  In  replevin,  if  the  lord  claims  property  and  will  tiot  avow^  tref- 
pafs lies  vi  &  armis,  and  he  fhall  make  fine  apd  ranfom.  Br. 
Trefpafs,  pi.  3 1 7.  cites  8  E.  4.  15. 

10.  Tref- 
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10.  Trcfpafs  vi  &  Rrmis.  The  defendant  juJUJiedfor  di/lrefi  by 
tenure  of  him  by  rent  and  fervices.  And  the  plaint^  pleaded^  that 
riens  arreare^  zxiA  found  for  the  plaintiffs  by  which  he  demanded 
judgment*  And  the  defendant  alleged  the  Jlatute  of  Mar/bridge^ 
that  the  lord /bail  not  therefore  be  punifhed  by  redemption^  and  by  all 

♦  the  jufticeS)  bccaufe  the  flatute  is  negative  and  retraining  ;  and  it 

*  appears  in  the  record,  that  the  defendant  is  confefTed  to  be  lord^ 
therefore  the  plaintiff  (hall  not  have  judgment*  Bi.  Judgment, 
pK  121.  cites  ToE.  4.  7. 

1 1.  Trefpafs  vi  &  armis  docs  not  lie  where  my  bailiff  cuts  trees  Br.Trefpafi, 
without  caufii  or  ^  kills  my  cows^fheep^  &c.  nor  where  my  bailiff  or  f'P'^^J^ 
butler  breaks  my  bofvly  &c.  for  he  has  lawful  poffeflion  of  thcra.  f  $.  p.  per 
And  yet  fee  13  E,  4.  fo.  9.  that  if  he  ft-als  them  it  is  felorty ;  for  CuUow.  Be 
it  is  the  poflclfion  of  the  mafter.  But  in  the  firft  cafe,  trefpafs  ^/cUcs*a»* 
lies  upon  the  cafe.  Quod  nota.  Per  Chocke  and  Catelby;  Br.  e.  4,  5* 
A£kion  fur  le  Cafe,  ph  99*  cites  i8£.  4.  27. 

12.  If  a  man  takes  my  cattle  out  of  the  poffeffion  of  him  to  ni'hom  I 

•  bail  them,  I  (hall  have  trefpafs  vi  &  armis  }  per  Colow.  Br.  Trcf- 
pafc,  pi.  362,  cites  22  E.  4.  5. 

13.  Tref|">afs  quare  vi  &  armis  he  a/t  his  trees.  The  dtfendant 
'  jujlified  as  fervant,  and  by  command  of  the  tenant  at  nvill  of  the  leafe 
'  ff  the  plaint  ff.  And  per  Brian,  the  plea  is  not  good  \  for  the  te- 
■  nant  at  wili  himfelf  cannot  do  it ;  becaufe  he  cannot  grant  the 

land  over,  for  he  haS'ftri£t  intereil:,  and  therefore  trefpafs  vi  & 
armis  lies.     Br.  Trefpafs,  pL  362.  cites  22  £.  4.  5. 
•  -  •     14.  If  tenant  at  will  himfelf  cuts  the  trees,  trefpafs  lies  vi  &  ar- 
mis ;  per  Colcw.     Br.  Trefpafs,  pi.  362.  cites  22  £.  4.  5. 

15.  Trefpafs  quare  claufum  fregit,  ^  averia  cepit,  &  alxluxit.  But\t^n 
The  defendant  faid^  that  the  place  was  his  f rant enement,  and  the  cat'  '^"^"'y? 
tie  were  damage  feaf ant,  by  which  he  took  them.     "Vh,^  plaintiff  if  tkt^de- 

•  pleaded  leafe  for  *  years  made  by  the  defendant,  which  yet  continues,  fi^^'^^t  t)ad 
And  the  defendant  demurred,  becaufe  it  was  vi  &  armis  ;  and  yet  ^"f^f ^]l^ 
the  writ  is  good,  per  tot.  Gur.  by  reafon  of  the  breaking  of  the  jufi^jiidfor 
clofe.     Br.  Trefpafs,  pi.  272.  cites  5  H.  7.  10.  thcjM^  thit 

'^  ^         '  -^  -*  '  the  writ  vi 

ir  trmis  had  abated,     Br.  Titfpafs,  pi.  273.  cites  5  H.  7.  10. 

x6.  In  feveral  cafes -di  man  who  is  tenant  of  the  frpnktenement  fball  A^hrdtf 
'  he  puni/bed  by  trefpafs  vi  ^  armis  for  an  aEl  done  in  his  own  franlte^  ^n^fiiV'^^ 
•»  rtement,     Br.  Trefpafs,  pi.  273.  cites  5  H.  7.  10.  tre{f>aSi  vi  • 

&  armis, 
figainft  the   owtur^     quart  vi  &  armis  warrenaam  fuam  mtravit,      Br.  Trefpafs,    pi.  273.    cites 
5  H.  7,  16. 

rf4W  if  a  man  grantt  vrflnram  ttrta  for  term  of  yrtfrr,  and  the  f^rantor  taket  the  vefluie,  there  the 
-  grantee JbaU bafie  ttefpaf:  vi  &  armis,     Br.  Trrfpal's,  pi.  273.  cites  5  H.  7.  io« 

So  il  a  man  JelU  hit  trees ,  and  afierwatdi  cuts  tbevi,  the  vendee  (hall  have  trefpafs  vi  Sc  armis.     Br* 
Trefjiafi,  pi.  2'r'^.  ciics  5  H.  7.  10. 

jtnd  (o  ofbthtr  'Ihertis  and  profiis  in  another's  land,  wfaicli  was  agreed  by  all  tha  jufixces.    Br.  Tref- 
pafs, pi.  273.  cites  s  H.  7.  10. 

1 7.  If  the  lord  does  an  a^  in  the  land  of  his  tenant  which  does  not  be^  X  S.  P-  per 
Ung  to  him  to  do  as  lord,  as  labour  the  dflrefs,  or  \kill  it,  or  \icut  trees,  }'iJ[d^*T"*r' 
trefpafs  lies  vi  &  armis.    Br.  Trefpafs,  pi.  273.  cites  5  H.  7.  10.    cites  8B.  4.* 

15.-S.P. 

Ibid.  pi.  36ft.  cites  i.%  E.4.  5. 
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H  S.  P.  St  If  he  breaks  a  door,  or  a  window*  &c*  tvhicb  cannot  ht  intewdeJ  tt  Uti^  tboc  tfat 
■rty  have  a  writ  of  trefpafs  quart  vi  &  armis  a^ainA  the  lord*  Dot«>tbllaQdiiig  the  ftataie  of  Msri" 
Irii^f  cap«  3.     Br.  Trefpafs,  pJ.  16.  cites  9  H.  6.  ag.  S.  P.  And  fo  if  be  feeds  the  giound  of  fait 

tenant,  or  the  Hke.    2  Inft.  106. 
V    ^  if  the  loi4  ktakt  the  gatet  «r  Udgcs,  tie^aft  lid  vi  A  armu.    Br.  Ttdjpafa,  fL  344.  cil» 

18.  7%^  /i7rJ  r/rfwo/  ^r#iii  tie  clofe  to  dxjlrain  ;  but  Ihali  bare  a£- 
fife,  if  it  be  fo  inclofed  that  he  cannot  enter  to  diftndn*  Br.  Tref- 
pafS)  pi.  ^73.  cites  5  H.  7.  10. 

19.  Holt  Ch.  J.  declared  for  law,  that  no  aAion  of  frejprfsyii 
&  armis  would  lie^  a  tenant  at  will  againft  his  landlord  for  the 
lord's  entedng  or  diftraining  for  rent,  &c.  11  Mod*  209.  pL  13* 
cites  D.  1 19.  10  £.  4.  7. 2  Inft»  105. Mo.  105* 

(Q^  a.  4)    Vi  &  Armis.     In  what  Cafes  Tre/pais 

lies  Vi  &  Armis.     In  rejpe£l  of  the  Things  l^c. 

Sr.  Quod       I,   I F  a  man  might  to  grind  his  grain  toll  free  y  and  the  miUer  tukti 
'*^^s!c!  '^^^>  trefpafs  lies  vi  &  armis,  and  not  adion  upon  the  cafe  \ 

^s.P.  Br!  quod  nota.     Br.  Trefpafs,  pi.  41.  cites  41  £.  3.  24. 
Irefpaft,  2*  It  was  awarded  for  law  to  be  a  good  plea  in  trefpafs  of  tak« 

^e!,^i.*2o!  *"S  ^^  goods  vi  Sc  armis,  to  fay  that  the  defendant  bad  deliverance 
thereof  by  replevin  ;  judgment  of  the  writ ;  for  after  this  tlic  plain* 
.  tiff  (hall  not  have  trefpafs,  but  (hall  puriiie  by  the  replevuii  ;  and 
fiich  deliverance  is  by  the  law,  and  not  as  trefpals,  and  therefore 
the  defendant  who  obtained  deliverance  of  it  by  replevin,  is  no  t 
trefpaiTor,  nor  trefpafii  vi  &  armis  does  not  lie  of  fuch  taking  by 
replevin ;  quod  nota.  Br.  Trefpafs,  pi.  48.  cites  44  £•  3.  20b 
C533]  3.  Ifvi&  armis  be  at  the  commencement^  it  fball  refer  to  all  the 
matter  enfuing.     Br.  Trefpafs,  pi.  112.  cites  38  £.  3.  15, 16. 

4.  Trefpafs  quare  vi  &  armis,  he  took  bis  boat  and  netSy  the  J!p* 
fendant  faid  that  this  taking  was  in  the  county  of  H.  and  there 

was  deliverance  made  by  thefheriff^  judgment  of  the  writ  vi  &  ar« 
mis,  and  adjomatur ;  it  feems  that  of  deliverance  made  by  the 
fherifF  trefpafs  does  not  lie  vi  &  armis.  Br.  Trefpafs,  pi.  y6.  cites 
2H.4.  16. 

5.  Trefpafs  upon  the  cafe,  inafmuch  as  the  defendant  vi  &  ar« 
m\^  flopped  a  fewer  in  L.  by  which  40  acres  of  his  land  are  fur* 
rounded  to  the  damage,  &c.  And  the  writ  vi  &  armis  awarded 
good  of  Hopping  ;  contra  of  laches  of  nonfeafance^  or  not  repairing, 
^c.  by  v/bich  the  land  is  furrounded,  there  the  writ  (hall  not  be 
vi  &  armis.     Br.  A£tion  fur  le  Cafe,  pi.  46.  cites  12  H.  4.  3. 

6.  In  aflife,  the  difieifin  (hall  not  be  fuppofed  to  be  with  force, 
if  it  be  not  inquired  and  pfefented.  But;//  trefpafs  ^  tftheiffae 
Ruffes  again fi  the  defendant^  it  fhall  be  intettded  to  be  nvith  force  and 
arvisy  and  the  party  fhall  make  fine  \  note  the  diverfity^  Br.  Tret 
pafs,  pi.  119.  cites  7  H.  6.  40. 

7.  In  trefp'cifs,  if  a  man  breaks  my  hedge  to  the  damage  of  4d. 
and  bcafs  of  the  common  enter  and  do  much  damage,  I  fhall  reeowr 
damages  againft  him  ///  refpeB  of  all  the  other  damages^  per  Jenny 
suul  Fiiich.    Brooke  makes  a  quaere  if  he  (hall  have  trefpafs  vi  & 

<  armisj 
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tmi8,  and  give  all  in  evidendci  or  ihall  have  it  vi  &  armk  of  the 
breaking>  and  a£kion  upon  the  cafe  for  the  other  damage  by  the 
entry  of  the  beafts ;  and  fays  it  feems,  that  he  ihall  recover  all  thr 
tdamages  by  the  general  ^um  of  trefpaft  vi  &  armis.  Quaere  if 
trefpafs  vi  &  armis  and  upon^the  cafe  mav  be  all-in  one  and  the 
iame  writ. '   Br.  Trefpafs,  pi.  1 79.  cites  p  £•  4.  4. 

8.  Trefpafs  quare  vi  &  armis  coiumbas  fuascum  pantelto  ft  aliis 
ing^niU  cepit  \  and  by  the  ferjcant?  the  aftion  quare  vi  ft  armis 
does  not  lie  ;  bat  de  c^umhariofraBo  isf  columbis  captis^  zOdon  lies 
^  ft  armis  \  quaere,  for  there  is  no  property.  But  there  in  the 
next  cafe  trefpafs  was  brought  of  a  goihawke,  and  hawk  taken  aa4 
Carried  away.    Br.  Property,  pi.  30.  cites  16  E.  4.  7. 

$•  If  a  man  comes  into  a  tavern^  and  takes  the  cup  or  heats  the  fer^ 
itfoni  of  the  houfe,  trefpafs  lies  vi  ft  armis  for  this  fnifufage  after, 
and  yet  his  firft  authority  was  good ;  per  Celow.  Br.  Trefpafs, 
pL  362.  cites  22  E.  4.  5. 

lo.  In  trefpafs,  the  defendant  faidthat  the  plaintiff  himfelfnmn 
/eifed  infee^  and  leafed  to  the  defendant  for  6  years^  and  that  after  'the 
Urminaedy  the  defendant  held  himfelfin^  atiddid  the  trefpafs  ofnvbici 
the  plaintiff  has  brought  this  aBion  before  any  entry*  Judgment,  ftc. 
And  by  ail  the  juftices,  trefpafs  vi  &  armis  does  not  lie  before 
that  the  plaintiff  has  made  regiefs,  as  here  ;  quod  nota.  Br.  Tref- 
pals,  pL  365.  cites  22  E«4.  13. 

1 1,  ffthe  writ  of  trefpafs  be  returnable y  then  thefe  words  vi  & 
armis  mall  be  in  the  writ ;  and  if  it  wants  thofe  words  it  fliall 
abate,  unlefs  they  are  writs  rf  trefpafs  upon  the  cafey  which  writs 
ihall  not  have  thefe  words  although  they  are  returnable  in  C.  B, 
or  B.  R.  and  if  they  have  the  words  quare  vi  ft  armis,  it  ihall  be 
good  caufe  to  abate  them.    F.  N.  B.  86.  (H). 

12.  If  beads  are  teAen  itt  a  common^  or  other  land  which  belongr 
not  to  the  owner  of  the  beafis^  yet  he  {hall  have  trefpafs  vi  &  annis» 
but  not  quare  claufum  nrerit.  Br.  Trefpafs,  pi.  421.  cites  3  M.  i. 

1 3*  In  trefpafs  of  affaua^  heating  and  wounding  the  plaintiff,  and 
taking  a  hag  with  lool  in  it,  but  becaufe  there  was  no  vi  ft  armis 
.in  the  declaration,  which  muft  neceffarily  be  in  trefpafs,  and  is 
not  matter  of  form  but  fubftance,  and  not  aided  by  any  of  the 
ftatutes,  a  judgment  in  B.R.  was  reverfed.  Cro.  J.  443.  pi.  19. 
Mich.  15  Jac.  in  the  Exchequer-chamber,  Taylor  v.  Welfted. 

14.  Trefpafs  for  hreaking  his  houfe  and  taking- away  his  di/heSy  the  [  ^34  1 
defendant  jujtified  under  a  by-law  s  but  that  being  iU  the  plaintiff 
demurred  ;  but  becaufe  the  declaration  wanted  the  words  vi  ft 
armis,  the  Court  held  it  naught  upon  a  general  demurrer^  being 
an  omiffion  of  the  fubilance  }  for  it  alters  the  judgment  from  a  eapi^ 
atur  ta  a  mifericordia  :  befides,  it  belongs  to  the  county  court  if  it  be 
irefpals  without  vi  ft  armis.  2  Sallu  637.  pi.  3.  Trin.  3  W.  ft  M. 
B.  R.  Wildgoofe  v.  KeUaway. 

But  fee  now  the  ftatutes  of  f  6  ft  17  Car.  2.  cap.  8«  and  4  ft 
j  Ann.  cap.  16.  at  tit.  Amendment  and  Jeofail. 
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(Q^  a.  5  )     Contra  Pacem,     In  what  Cafes  it  (hall  be 

Contra  Pacem. 

I.  'T^'R'EST?  ASS  of  taking  its  Bea/ls  c:mtrapacemf  the  defendant 

PiJHfi^^  fi^  ^ifl^^fi  fi^  ^  tenure^  by  which  he  diflrained  wi^ 

the  peace f  and  not  contra  pacem.     The  plaintiff*  faid,  that  dc  fon  tort 

.   idemefne,  and  contra  pacem,  without  fuch  caufe  ;  and  the  others 

e  contra  ;  and  fo  to  iifue  without  exception.    Br.  De  fon  tort,  &c. 

j)1.37.  cites  24  E.  3.'  72. 

2.  Trefpafs  of  corn  trampled.  The  defendant  faid»  that  not 
guilty.  The  jury  found  that  the  beads  trampled  it  by  efcape^  to 
the  damage  of  5  s.  but  not  contra  pacem.  Tank,  faidj  in  this  cafe 
he  ought  to  have  a  bill  without  thefe  words  contra  pacem.  And 
hecaufe  it  was  in  default  of  good  keepings  therefore  the  plaintiff  re- 
covered.    Br.  Trefpnfs,  pi.  249.  cites  27  AfT.  56. 

J.  Txtfyzi%oi  taking  the,  horfe  of  the  plaintiff  at  D.  of  the  price 
of  lol.  and  carrying  it  to  P*  andthcte  killing  him  contra  pacem  ;  and 
becaufe  there  is  a  mean  time  between  D.  and  P.  and  fo  the  de- 
fendant as  trefpafibr  had  property,  and  then  the  killing  at  P.  can* 
not  be  of  the  horfe  of  the  plaintiff,  therefore  per  opinionem  the 
bill  Ihall  abate ;  by  which  he  brought  another  bill  that  the  de- 
fendant had  killed  the  horfe  of  the  plaintiff  at  P.  contra  pacem,  and 
then  well.     Br. Trefpafs,  pi,  250.  cites  27  Aff.  64. 

4.  Trefpafs  upon  the  cafe ^  for  not  repairing  and  amendifjg  his 
iankf  and  [fcouring  his]  rivers ^  by  which  30  acres  of  tlie  plain- 
tiffs land  was  furrounded,  fo  that  he  loft  the  profits  thereof  for 
5  years,  to  the  damage  of  30I.  But  becaufe  the  ivrit  was  con- 
tra pacem,  it  was  abated*    Br.  Action  fur  le  Cafe,  pi.  20.  cites 

45^.3.  17- 

5.  In  trefpafs  the  yAzintiff declared  cf  chafing  his  cattle,  vi  if  ar-* 
pils^  into  the  clofe  of  J.  S,  ivho  took  them  damage  fecifan^,  and  com-' 
felled  the  plaintiff  to  pay  him  e^os.for  the  damages.  Af^er  verdidl  it 
was  moved  in  arrefl  of  judgment,  tliat  the  declaration  bad  not  con^ 
ira  pacem,  as  it  ought  to  have  ;  becaufe  the  bill  is  in  placito  tranC- 
grelTionis,  and  the  declaration  was  vi  &  armis.  But  it  was  an- 
fwered,  that  the  aBion  was  not  brought  merely  for  the  chafing  the 

f  .  ■  '  cattle,  bnt  for  chafing  them  into  another  man's  lands,  fo  as  they 
were  trefpaffors,  and  ^^  was  forced  to  compound  for  the  damage  ;  and 
its  being  vi  &  armis  does  not  prove  it  to  be  an  a£tion  of  trefpafs  \ 
for  thtfg  words  may  be  in  an  aBion  on  the  Cflfe,  as  in  9  Rep.  50.  the 
IL^RL  OF  Salop's  case.  And  though  the  recital  of  the  bill  be  in 
placito  tranfgreffionis,  it  is  not  of  neceffity  to  be  trefpafs  only, 
but  may  fcrve  for  trefpafs  on  the  cafe.  And  all  the  Conrt  being 
of  that  opinion,  it  was  adjudged  for  the  plaintiff.  Cro.  C.  325. 
pi.  7.  Mich.  9  Car.  B.  R.  TyiBn  v.  Wingfield. 

[  535  3  '  ^*  'trefpafs.  The  words  contra  pacera  were  omitted  in  the  de- 
claration ;  and  therefore  after  execution  of  a  writ  of  inquiry,  judg^ 
ment  was  arrtjltd  upon  motion.  But  Holt  Ch.  J.  feemed  to  in^ 
cline,  that  it  would  have  been  good  after  verdicl.  'Mr.  Knott* 
I  Ld.  Raym.  Rep.  38.  Eaft.  7  W.  3.  Melwood  v.  Leech* 

7-  It 
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'  7«  jtt  was  faid,  arg.  that  fince  the  capiatnr  pro  fine  is  taken 
away,  it  is  not  neceflary  to  allege  the  trefpafs  contra  pacem.  But 
Holt  Ch.  J.  denied  it»  and  faid,  it  is  the  vi  isfarmif  that  may  be 
omitted.     2  Ld.  Raym.  Rep.  985.  Trin.  2  Ann.  in  cafe  of  Day  V4  > 

Muikett. 

(Qj^a.  6)     Writ  and  Declaration.    Good  or  not. 

I*  'T^HE  writ  in  trefpafs  contains  only  a  general  complaint y  wkh^ 
^  out  the  expreffion  of  time  or  damage^  which  might  have 
been  at  any  time  done,  and  was  intended  to  defend  the  eilate  it- 
felf  againft  the  invafion  of  the  neighbours,  and  feems  to  have  been 
thus  generally  allowed  i^/w-^  the  diJiinBion  of  bounds  i  and  there- 
fore the  vill  only  'was  alleged  where  the  trefpafs  was  fuppofed  to 
be  done,  and  the  plaintiff  might  count  of  any  trefpafs  committed 
before  the  fuing  out  of  the  original.     G.  Hid.  C.  B.  3.  cap.  i. 

2.  In  trefpafs  vi  &  armis  for  cancelling  a  deed^  and  fct  forth,  YdT.  125. 
that  J.S.  the  defendant ^  being  feifcd  of  land  in  fee,  infeoffed  A.  S.Cbynaae 
and  his  heirs  with  warranty ^  referving  rentj  with  claufe  of  diilrefs  ;  cLirFr'r.  * 
and  afterwards  by  deed  bargained  and  fold  the  rent  to  the  plaintiffs  Consta- 
who  cafually  lofi  the  faid  deed,  and  the  defendant  found  and  cancelled  *^*'.^^ 
j/,-'but  did  not  exprefsly  fhcw  that  he  was  at  any  time,  before  uponth?^ 
the  a£tion  brought,  pofleffed  of  this  deed,  but  only  by  implication  exceptioa 
argumentatively.     By  the  whole  Court,  the  plaintiff  ought  here  in  ^l-ownU 
his  declaration  to  havefhewed^  that  he  was  poffeffed  of  the  deed  before^  s.  C.  »c- 
which  he  has  not  done ;  and  fo,  for  this  omiflion,  the  declaration  cordingiy, 
is  not  good*     And  the  rule  of  the  Court  was,  quod  querens  nil  Jj^^onj^^** 
capiat,  per  billam.  i  Bulfi.  214.  Trin.  ix>  Jac»  Suckfield  v.  Con-  trannauoa 

ftable.  •  ofYelvettoo. 

3.  In  trefpafs  for  entering  his  clofe  on  fuch  a  day,  and  detaining 
poffeffion  ufque  diem  exhibitionis  billa  ;  and  did  not  allege  what  day  the 
hill  was  exhibited.  The  plaintiff  had  a  verdid.  It  was  objected, 
that  it  ought  to  have  appeared  to  the  jury  how  long  the  defendant 
had  detained  the  poileflion,  that  they  may  proportion  the  damages 
accordingly,  and  that  its  appearing  to  the  court  of  record  is  not 
material  s  and  of  this  opinion  was  Doderidge  J.  And  Broome 
informed  the  Court,  that  the  ufage  was  to  limit  a  day  certain  in 
the  declaration.  2  Roll.  Rep.  135.  Mich.  17  Jac.  B.  R.  Sliford  v. 
Uoodricke, 

4.  In  trefpafs  for  taking  his  goods  and  chattels,  it  was  ad- 
judged, that  if  the  words  pretii -^nd  ad  valentiam  are  omitted^  after' 
a  verdi£l  it  is  aided  by  the  Itatute  of  jeofails.  Sid.  39.  pi.  i.Pafch. 
13  Car.  2.  B.  R.  Uiher  v.  Bufhell. 

5.  In  trefpafs  the  entry  was  quod  cum  pritdiB,  &c.  and  this  be- 
ing moved  in  arreft  of  judgment,  it  was  llaid  per  Cur.  Keb.  130. 
pi.  52.  Mich.  13  Car.  2.  B.  R.  Shepherd  v.  Tomkins. 

6.  In  trefpafs  for  chafing  and  driving  his  cattle  to  places  unknowf^  *  K^***  7^* 
fo  that  he  lofi  them,  the  Court  was  of  opinion,  upon  demurrer,  tji^t^the  del 
that  the  declaration  was  ill,  becaufe  hereby  the  plaintiff  (halt  have  murrcr  ww 
damages  as  well  for  chafmg  as  for  driving  to  places  unknown,  <>"  >  C'^. 

.      '  :  .  whereby  »^- »*^- *1^ 
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fCio.c.se.  wbeidnr  lie  loft  Ins  eitde.     Sii.2^.  f'Ll6.  Trab  iSCzr.tr 

JlrivMrf  M17  iivwwJ  hy  tbt  tr^ptfi  of  cbafag  ammf.    Bat  t)ie  Ootnt  doobttd  on  to  B.  7«  debt  oB 
CQDtrid  aniiobiifKien*    Bat  adjoaMtar* 

C  53^  3  7*  Iatref|Niis  for  taking  goods  it  was  moved  in  aneft  of  jinlg' 
Xcb.78s.pt.  mcnt,  becaufe  it  was  notfud  (fua^)  And  per  Cur.  it  is  ill,  and 
^Cvii!*    juctgment   ftaid  }   but    in   euff^Ha  fua  ttnjlent  were  fufficient* 

1,R.  s.P.  3  Keb.  I  CO.  ph  44*  HxU.  24  Car.  a.  B.  R.   Gallant  t. 

&obinibn  ?.       g,  Tfcfpaft  of  ettUring  a  chfe^  and  fuUing  down  and  carrying 

^'^'*'        away  pffis^  &c.    As  to  the  pofts,  on  not  guUty,  and  juilification 

of  entry  for  a  way,  found  againft  the  defendant^  and  damages 

id.  and  judgment.    The  defendant  afiigned  for  error,  that  it  was 

not  faid  ad  valentiaxn,  which  as  to  chattels^  diftinfi  from  free« 

hold,  ought  to  be  ;  led  non  allocatur ;  for  per  Curiam,  this  is 

but  iorm,  and  aided  by  21  Jac.  cap.      •  and  judgment  affirmed. 

3  Keb.  728.  pi.  13.  Hill.  a8  Car.  2.  B.  R.     Hingly  v.  Saunders, 

9«  Trefpafs  for  that  on  i  May,  &c.  he  broke  and  entered  his 

•  clofe,  and  digged  bis  landf  and  carried  away  ao  loads  of  faly  valoris 

40/.  coniinuando  the  faid  trefpafs  as  to  the  diggings  mi^g^  ond  car-- 

tying  away  the  earth  and  foil  aforefaid,^^vm,  &c.  ad  dammim  30/. 

Adjudged  ill,  becaufe  no  value  is  mentioned  of  the  fidi  carriei  away 

during  the  continuando.    2  Ley.  230.  Mich.  30  Car.  2.  C  B*  Strode 

1F«  Hunt. 

10.  Trefpafs y^r  taking  and  carrying  away  awriai^us  ^iter,  va. 
unum  eqtiuntf  &c.  nee  non  unum  galerunty  Anglice,  one  hat.  After 
verdidi  it  was  moved  in  arreft  of  judgment,  that  as  to  the  hat 
there  is  no  property  laid  in  the  plaintiff;  and  judgment  was 
ftayed.  2  Show.  395.  pL  365.  Mich.  36  Car.  a.  B.  R.  Dannet  v» 
CoUingdell. 

11.  In  treipafii  the  plaintiff  declared  quare  vi  (st  arnus  daufum 
/regit  \  and  after  verdi£k  for  the  plaintiff  judgment  was  arrefted  ^ 
for  quare  is  not  pofitive  but  interrogatory,  and  much  worfe  than 
4iuod  cum.  Salk.  636.  pL  2.  • .  •  i  W/  &  M.  B.  R.  Hore  r. 
Chapman. 

12.  Trefpafs  quare  claufum  fiegit  &  folum  &  fundum,  viz. 
duas  acras  terra  did  digyfubvert^  and  carry  away.  After  Terdifl 
it  was  moved  that  the  declaration  was  infufficient  as  to  the  dig* 
ging  and  carrying  away  the  foil ;  for  duas  acras  tcm^Jtgnifies  on- 
ly the  meafure  and  extent  of  the  ground  where  the  digging  ^vas^  and 
n^t  the  quantity  of  foil  carried  away.  And  for  this  reafon  judg- 
«ient  was  ftaid  per  tot.  Cdr.  2  Vont.  1 74.  PaCch.  2  W.  &  M.  in 
C.  B.  Highway  v.  Derby. 

13.  Trefpafs,  &c.  quare  claufum  fregit,  &  diverfas  pedas  ma- 
heremii  cepit^  &c.  After  a  judgment  by  default,  and  a  writ  of 
Mqutry  returned,  the  judgment  was  ftayed  for  the  uncertainty 
9f  the  declaration.  2  Vejit.  262.  HilL  2  &  3  W.  &  M.  in  C.  B. 
Anon. 

14.  The  writ  was  quare  vi  li amns  he  broke  the- plaintiff^ 
Koufe,  and  took  and  carried  away  bonajmai  but  the  declaration  was 
•f  breaUntg  the  boufe^  and  uUog  bona  &  catalla,  but  left  oat 
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fjua)  and  alfi  (vi  &  arrms)^     After  ludgmeat  by  defadlt>  it  wm 
moved  in  arreft  of  judgmenty   ift«  That  the  declaration  was  ill» 
becaufe  of  the  omiffion  of  vi  &  armis.     adly,  Becaufe  it  did  not 
allege  that  he  had  property  in  the  goods*  But  it  was  anfwered^  that 
in  *  C«  B.  tbi  writ  is  faff  (fthe  declaratfn^^  and  that  che  omif*  •  See  tSt. 
(ions  objcAed  in  tlie  count  are  menticMied  in  the  writ  to  whidb  it  ^^1^^ 
refers,  and  thereby  the  declaration  is  made  good  \  smd  the  plain-  joamt/^ 
ciff  had  judgment,  a  Lutw.  1509.  Hill.  J2  W.  3.  Daile  v.  Coates.  Put£htfA» 

15.  Trefpafs  for  breaking  his  clofe,  and  throwing  bricks  and 
^hiT  snaUrtals  there  lying  erga  amfeSHonem  ^domus  de  novo  ereB.  into 
tbefea.  It  was  held  that  the  declaration  was  repugnant  and  in- 
fenfible ;  for  there  could  not  be  materials  towards  the  building 
a  houfe  which  was  de  novo  ereR.  for  then  it  is  already  built, 
a  Salk.  458.  ph  3*  Mich.  9  W.  3,  B.  R.  Lodie  v.  Arnold. 

16.  Trefpafs  of  afiaulting  and  beating  the  plaintiffs  &c.  and  break* 
img  and  eeUering  hit  boufe^  afid  alfo  that  they  affaulted  and  menaced 
hisfons  and  daughters y  nee  non  E.  N*  fervamfuam^  (S*  alia  enormia  f 
&c.    Upon  not  guilty  pleaded  the  plaintiff  had  a  yerdi£U    It 

was  objected  that  die  roafter  could  not  maintain  trefpals  for  beat-  C  537  ] 
ing  his  fervant,  without  fome  fpecial  damage,  which  ought  to  be 
ihewn  ;  but  refblved  that  this  adion  was  for  breaking  and  enter- 
ing the  houfe,  and  the  further  defcription  is  only  to  fhew  the 
enormity  of  the  trefpafs,  and  by  way  of  aggravation  of  dann^ea 
for  the  breaking  and  entering  the  home*  2  Salk.  642.  pi.  14.  Trin. 
5  Ann.  B.  R.  Newman  v.  Smith* 

• 

(Qj^a.  7.)     Pleadings  in  Trefpafs.     Good^  or  not. 

jind  what  Ihall  be  a  good  Pica. 

I.  npRESPASS  in  C.  it  is  no  plea  to  the  writ  that  the  place 
^  where  J  (sV.  is  in  K.  and  not  in  C.  but  he  ff^yjuflify  ^^  J^* 
jabfque  hoc  that  he  is  guilty  of  any  trefpafs  in  C.  And  (o  he  did  for 
common  appendant  in  the  place  where,  &c.  and  the  defendant 
was  not  compelled  to  the  general  ifliie  not  guilty  in  C.  but  fball 
have  the  fpecial  plea  with  traverfe,  as  above,  by  which  the  plaia- 
tiff  was  compelled  to  reply  that  guilty  in  C.  prout,  &c.  prift  \ 
per  Cur.  Br.  Trefpafs,  pi.  1 76.  cites  4  H.  6.  1 3. 
•  a.  Trefpa£i  of  breaking  his  clofcy  and  fpoiling  his  graft  in  D* 
Chaunt.  faid  the  place  is  a  carve  of  land  called  A.  in  which  the 
defendant y  and  thrfe  whofe  efiate  he  hasy  have  held  in  common  with 
the  plmntiffand  thofe  whofe  efiate  he  has  timeout  if  mind,  and  held  in 
common  tie  day  of  the  writ  purchafed,  by  which  he  entered,  &c. 
and  a  good  plea  per  tot.  Cur.  Br.  Trefpafs,  pi.  laa.  cites 
8H.6.  16. 

3.  In  replevin  it  is  a  good  plea  that  the  property  is  inafiranger. 
Contrary  in  trefpafs  \  for  there  he  may  plead  not  guilty  s  note  the 
'diverfity.    Br.  Trefpafs,  pi   382.  cites  20  H.  6.  18. 

4.  In  treipafii  of  goods  taken  in  Coventry,  the  defendant  pleaded 
delivery  in  London,  by  which  he  took  them  in  London,  and  no  plea, 
I17  which  he pkaded delivery  at  L.by-whicb  betook  them st  C.  and 
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no  plea  ;  for  if  they  were  delfvercd  he  has  pofleflicm  immccfiatefy  % 
tut  gift  in  L.  by  ivhich  he  took  them  in  C.  is  a  good  pica  ;  qMod  notz^ 
per  omncs  &  per  Prifot.     Br,  Trefpafs,  pi.  33-  cites  34  H.  6.  5. 

5.  //;  an  a6iion  in  ivhich  the  thing  Jhall  be  recovered^  a«  in  quod 
permittaiy  nffifey  &c.  and  in  trefpafs  of  goods,  it  is  no  plea  to  fay 
that  the  plaintiff'  had  no  goods  /  for  this  amounts  to  Hot  guilty*  hu 
Trefpafs,  pi.  34.  cites  34  H.  6.  28.  43. 

6.  Trefpafs  of  a  houfe  broken^  and  goods  taken,  the  defendant  faid 
that  the  plaintiff  at  the  time,  ^c,  held  the  houfe  of  him  by  lOJ,  rent, 
&c.  and  for  fo  much  rent  arrear  fuch  a  day,  he  took  the  goods  as  J^f" 
trefs.  The  plaintiff  faid  that  he  did  not  Md  the  }>oufe  of  him,  prifl^ 
and  the  others  e  contra  ;  and  a  good  iflue  per  Cur.  for  in  reple- 
vin and  refcous  hors  de  fan  fee  is  a  good  pica,  contra  in  trefpafs  ; 
for  here  he  cannot  difclaim  or  anfwcr  to  the  fee,  for  the  defend^' 
ant  does  not  fuppofe  that  he  has  fee  there^  hut  that  he  holds  of  him  / 
and  therefore  that  he  does  not  hold  of  him  is  a  good  pica ;  quod 
nota.     fir.  IfTues  Joines,  pi.  26.  cites  38  H.  6.  7,6. 

7.  In  ah  action  by  ivarden  nor  fheriff,  it  is  a  good  plea  that  he 
tvas  not  warden  nor  Jheriff  at  the  time,  &c-  Br»  Trefpafs,  pi.  326- 
cites  12  E.  4.  7. 

8*  Trefpafs  for  breaking  his  houfe  and  the  walls  of  the  fame,  the 
defendant  to  the  breaking  of  the  houfe  pleaded  not  guilty,  and  to  the 
malls  jujlified.     And  by  the  opinion  of  tlie  Court  lie  fliall  not 
have  both  thefe  pleas ',  for  one  is  repugnant  to  the  other  \  for  by 
the  juftification  he  confefles  himfclf  guilty,  though  it.be. excufo- 
tle,  and  the  houfe  and  the  walls  are, all  one,  and  he  cannot  ple^d 
not  guilty^  and  juflify  to  one  and  the  fame  thing.     Br.  Bar,  pi.  51. 
cites  21  H.  7.  21. 
t  Si^  ]       9-  ^'  brought  trefpafs  againft  C.  for  divers  things;  as  to  part 
the  defendant />/tW(fr/  that  it  was  in  default  of  inckfure  by  the  plain'* 
'  tiff,  and  as  to  the  reftdue  not  guilty  ;  and  iflue  thereupon.     But  hc^ 
fore  the  trial,  the  plaintiff  confeffed  the  bar,  and  no  profequi  ulteriui 
efttered,  and  after  the  iffue  is  found  for  the  plaintiff ;  and  well.     For 
the  defendant  had  relinquiilied  that  part  without  benefit  of  tho 
bar ;  and  for  that  had  pleaded  not  guilty.     So,  by  Fopham,  if  it 
had  been  for  a  trefpafs  in  two  feveral  acres,  and  the  defendant 
juilifies.in  one,  and  as  to  the  other  pleads  not  guilty  $  the  plain- 
tiff may  confefs  part,  and  have  iffue  and  verdidfor  the  other^     And 
judgment  in  out  cafe  for  the  plaintiff.     Noy,  42, 43.  Stephen  ▼. 
Carter. 
Sty.  7a.       .     .10.    In  trefpafs  of  breaking  a  houfe  and  ckfe,  the  defendant 
S  P  a^"to    P^^^^*-^^  ^^^^  ^^  l^y  compulfion,  and  for  fear  of  his  life,  entered  iht 
the  manner   f^id  houfr,  and  returned  immedwUly  through  the  faid  clofe,  wb'ub  is 
of  pleading,    the  fame  trefpafs ,  ^c.     Tlie  plea  was  held  i*l>  as  well  for  the  mat- 
do«snotap-    ^^^  ^^  ^^  manner,  becaufc  he  did  not  fheiv  that  thi  way  to  the 
houfe  was  through  the  faid  clofe.     All.  35-  Mich.  23  CaJr*  B.  R.  Gil-* 
bert  v;  Stone. 

II.  In  trefpafs,  the  plaintiff  declared  ^Z*  fii^;;^  and  taling  hii 
cattle,  and  carrying  away  three  htifers  of  the  plaintiff ;,  the  defend- 
ant y/z^^z/Tf^/  lie  taking  and  carrying  away  ihrec  heifers  ^fl/iV  P.  ana* 
ther.  d^ftudant,  hi  virtue  of  a  warrant  from  the  Jheriff  m  replcvii% 
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&c.  Tlic  Court  took  exception  that  this  was  m  anfiver  to  the  dt* 
tlaration^  And  the  reporter  fays^  that  this  without  qucilion  was 
a  fatal  exception ;  for  he  ought  to  have  pleaded  not  guilty  to  the 
taking  and  carrying  away  the  plaintifPs  beafts.  aLutw.  1372. 
Hill.  3  &  4  Jac.  2.  Dale  v.  Philipfon  &  al'. 

1 2.  In  trefpafs  for  breaking  his  clofe  and  digging  Jlones ;  the  2  Lur^. 
defendant  ^r(/£Tii^^  to  enter  and  dig  ftones^^  the  reparation  of  his  *3*7«  s*  C, 
houfty  and  fences^  by  which  he  dug  and  took  them  for  repairs^  but    , 
does  mtfay  that  he  ufed  them,  which  he  (hould,  or  at  lead  fhould 
fay  penes  fe  retinet  ad  reparand*  \  and  fo  judgment  was  given  for 
the  plaintiff.     3  Lev.  323.  3  W.  &  M.  in  C,B.   Danby  v.  Hodg- 
f(5n. 

13.    In  trefpafs  of  ajfault,  battery,    wounding  and  trnprifning,  'iI-eT.  iii# 
&c.      The   defendant,  as  to  the  force  and   wounding,   pleads  ^.b*r^j^c* 
not  guilty,  and  quoad  reftduum  tranfgrefftonis,  infultus  fe*  imprifona*  which  wat  * 
tnenti  he  juftiiies  as  bailiff  by  virtue  of  an  execution.     It  was  ob-  '"  indfa- 
je£lcdthat  the  plea  was  ill,  becaufe  in  the  quoad  rcfiduum  he  had  Mft,^  forge-' 
emitted  the  battery,  and  faid  only  quoad  refiduum  tranfgrers'  in-  ry,  and  pub. 
fult*  &  imprifonamenti  5  fo  that  the  not  anfwering  the  battery  was  **^J"?"  \ 
a  difcontinuance  of  the  whole.     The  Court  agreed  that  quoad  re-  J^u^^  \^^'^ 
fiduum  had  been  fufiBcient,  but  when  in  the  quoad  he  enumerates  trefpafs  and 
all  the  other  particulars,  omitting  the  battery,  by  this  the  battery  ^•^'^K^'^y*  t"' 
is  excluded  in  the  quoad  refiduum  ;  but  upon  citing  the  cafe  of  pu"bii«cion. 
*  the  King  v.  Newton,  Curia  advifare  vult.   But  the  plaintiff  be-  The  Court 
Ing  afterwards  fatisfied  that  the  exception  would  not  aid  him,  ha  ^^\  '^*' 
f  to  prevent  the  judgment  of  the  Court  againil  him,  difcontinucd.  him  guiUy 
3  Lev.  403.  Mich.  6  W.  &  M.  in  C.B.  Patrick  v.  Johnfon.  dc  tranf- 

grelfiooe 
prardi^b,  iadoded  it  ;  ts  in  trefpafs  of  afTault  and  battery,  the  jury  found  defendant  s*JiIt}'  of  the  tieC- 
pafs  and  aflauit.     The  Coort  faid  it  bad  been  adjudged  that  this  includes  the  battery. 
\  This  it  denied  by  Serjeant  Lutwich.    a  Lutw.  929.  S.  C. 

14.  In  trefpafs  of  taking  goods,  the  defendants  jufifed  under 
a  precept  to  the  bailiffs  of  the  borough,  delivered  to  the  defendants,  then 
bailiffs  of  the  court,  to  l>e  executed  ;  but  judgment  was  given  for  the 
plaintiff,  becaufe  they  aver  that  they  were  bailiffs  of  the  court  and 
officers,  but  not  that  they  tuere  bailiffs  of  the  borough ;  and  if  they 
were  not,  then,  though  they  might  be  bailiffs  and  officers  of  the 
court,'  yet  the  precept  was  not  direded  to  them,  and  fo  couid  not 
execute  it  or  juftify  under  it ;  for  there  might  be  both  bailiffs  of 
the  borough,  and  bailiffii  of  the  court  too,  and  they  might  be  dif-  [  539  j 
tind  officers.  2  Ld.  Raym.  Rep.  1530.  Trin.  2  Geo.  2.  Watkins 
V.  Weft. 

(Q^a.  8)     Pleadings.  How.     Where  there  is  a  Dif- 

feijin  und  Re-^entry. 

X.   I N  trefpafs,  the  drfen^aftt  faidthzX,  he  v^tls  fiifed  till  by  D.  dif 
-*  feifed,  which  D.  was  feifed  till  by  the  plaintiff  differed,  upon 
whom  thf  defendant  entered  at  the  time  of  the  trej^fs ;  which  was  ad- 
judged a  good  plea.    £r,  Trcfpals,  pi.  320.  cites  10  £.  4.  6.    • 
V«,  XX.  R  H  2.  Trcf. 


539  Crerpafiei. 

2.  Trefpafs  quare  claufum  fregit,  &c.  and  the  defendant  /aid 

that  it  ivas  the  frankietietnent  of  A.  and  he  by  bis  commofid  entered 

and  did  the  trefpafs  ;  the  plaintiff  faid  that  he  himfelfiuas  feifcd  till 

.  by  the  defendant  and  the  faid  A,  dijfeifed  to  the  ufe  of  A.  and  the  plain-' 

tiff  re-entered^  and  the  trefpafs  mcfne^  Sec.     And  per  Cur.  this  had 

been  no  pica,  unlefs  the  plaintiff  liad  tnade  the  defendant  privy  to 

.  the  tort ;  for  he   who  docs   a  trcfpifs  after  the  dijfeifin  fball  hU 

be  punifhed  by   the  firfl  dijfcifee.      IJr.  Trefpafs,    pi.   348*    cites 

20  £.4.   18. 

But'tfbehad       3.  It  IS  Vio  plea  m  trefpafs  that  A,  ivas  feifed  til!  by  D.  diJfeifeJ^ 

'him/cffwJ,    wA(?  enfeoffed  the  plaintiff  upon  whom  the  faid  A.  re-entered^  whofe 

feifed  till  by    eflate  the  defendant  has^  becaufe  thb  eflate  of  the  defendant  is  fiot  immi" 

D.  dfjcifedj    diate  upon  the  eflate  and  the  poffcffion  of  the  plaintiff ;  per  Brian*     Br. 

",*;itffTrefpafs,pl.274.sH.7.ii. 

Upon  whom  the  defendant  re-entered }  this  had  been  a  good  plea ;  per  Brian*     Br.  Trtfyats,  pi.  274* 
ciees  sH.y.  xz. 

4.  And  in  trefpafs  it  is  a  good  plea  that  the  plainiijf  diffe'ifed  the 
defendant^  upon  nuhom  he  entered ;  but  it  is  no  plea  in  affijfe^  for  it 
amounts  but  to  nul  tort ;  per  Brian.  But  Vavifor  held  all  one, 
immediate  entry  or  not,  and  no  diverfity  between  trefpafs  and 
affife.  Nevcrthelcfs  all  the  King's  Bench  held  with  Briun.  Br. 
Trefpafs,  pi.  274.  cites  5  H.  7.  1 1. 

5.  In  trefpafs,  the  defendant  jujlifcd  in  40  acres  for  common  ap* 
pendants  the  plaintiff  faid  to  20  acres  that  they  were  parcel  of-,  bis 
nvafle^  and  he  approved 'them y  faving  to  the  tenants  fuffcient  common ^ 
and  the  defendant  entered  after  the  approvement  and  did  the  trefpafs  s 
and  to  the  other  20  acres j  he  faid^  that  he  luas  Jeifed  and  diffnfed  by 
the  defendant^  and  re-entered ;  and  the  trefpafs,  mefne^  &c.  Note 
good  pleading.     Br.  Trefpafs,  pi.  423.  cites  10  H.  7.  14. 


(R.  a)     Bars  of  a  Trefpafs. 

S.  p.  of       r  I .   I F  monies  are  paid  in  faiisf action  of  trefpafs,   it  is  a  good  bar. 

pU  195.  cites  39  E*  3.  10. 

*  [  540  3 

So  o( putting  [2.  If  a  trefpafs  be  done  to  the  lord  of  a  leet,  for  which  he  is 
mud  and  or-  amerced  in  the  leet,  which  is  not  lawful,  if  the  cunercement  be  levied 
i  Foi' ,-«'  *  and  +  received^  this  ihall  be  a  bar  of  the  trefpafs.  12  H.  4.  8.  b. 
*,  -^    _t  39  E.  3.  20.  b.  adjudged.] 

'  durt  u  the 
wnils  of  bis  boufe  }  for  though  the  amerciament  is  not  lawful  fjr  trefpafs  to  the  lord  himfelf,  bot  only 
of  commoQ  nuUnccyyetas  it  is  paid,  it  is  a  fattsfa6lioo  and  good  bar  in  trefpafs.  Br.  Tiefpafs,  pi.  icos. 
cites  12  H.  4.  8. Br.  Replication,  pi.  13.  cites  &.  C. 

So  in  trefpafs,  the  defendant  faid  that  the  defkndant  ivas  amerced  for  tbffame  trefpafs  in  tbt  cnrtofthe 
plaintiffs  and  affeered  to  icd.  which  the  tUintiffhad  levied  \  judgment,  Arc.     And  the  plaintiiF  faid  chat 
ne  did  another  trefpafs  the  e,  prift  \  and  the  others  e  contra.     And  fo  fee  chat  a  recompence  if  adaaiui 
for  a  bar  and  fatisfaaion.     Br.  Trefpafs,  pi .  6 1 .  cites  47  E.  3. .  1 9. 

So  where  the  defendant  full  that  he  was  amerced,  tvbicb  toas  affeered  to  ai.  cftvJncb  be  bad  madr 
free  to  the  lord  ;  and  held  a  good  pica  by  the  acceptance  of  it,  though  the  amerciament  in  the  oovrt 
baron  be  exr.etwn  i  quod  nota.      Br.  Tkefpafs,  pL  66,  ciies  48 £«  3.  8.— «S.P«  Ibid.  234.   dm 

2»  Air.  sf. 


t3*  ^^  i^^^  had  held  court  in  his  chamber y  and  amerced  him^  andU'^ 
yoied  it,  this  fhall  be  bar  of  trefpafs  (for  he  has  a  iatisfaftion.) 
12H.4.  8.  b.] 

[4.  A  noufuit  in  an  appeal  of  maiheniy  is  not  any  bar  in  a£tion  of 
trefpafs  of  the  fanae  battery.     Centra  43  AfT.  39.  J 

[5.  If  a  man  recovers  in  an  appeal  of  maihem,  this  (hall  not  be  But  a  wo- 
any  bar  in  trefpafs  for  the  battery.     22  Aff.  82.  by  Thorpe.]  J'^g'^^^  '^' 

fault  and  battery ^  and  execution  had,  is  a  good  bar  in  appeal  of  maihem  againft  the  fame  pcrfon  upon 
die  Ume  matter  j  per  Ay  lift' J.  Le.  19.  cices  Cobham*8  cafe. 

(J.  Trefpafs  of  beads  taken  brought  in  J7.  ii.  it  is  a  good  plea  that  So  in  tref- 

ihe  pUtiniiff  has  replevin  pending  of  the  fame  taking  in  C.B.  to  which  ?*^r/-^f 

the  plaintiff  has  appeared,  judgment  of  the  writ ;  quod  nota.  Br.  tnughtin 

Trefpafs,  ph  257.  cites  40  Afll  31.  ^  c*.  if.  tt,e 

dtfendant 
faultbat  tbe  plaintiff  t  as  replevin  fending  in  B,  R.  ofthefam"  taking  j  and  a  good  plea  per  tot.  Cur.  Br. 

Ticfp^rs,  p:.  171.  cites  14  H.  7.  xa,  i;. — S.  P.  per  Newton  Ch.  J.  br.  Trefpafs,  pi.  152.  cites 

az  H.  6.  1 5 .  Same  cafes  cited  5  Rep.  61.  b.  in  Sparrie^s  cafe. 

So  cfior\t  of  (Utinue  'p  nding  vf  the  fame  beafts  ;  for  thefe  affirm  property  in  the  platntifF;  per 
'Newton Ch.  J.     Br.  Trcfpais,  pi.  15^.  cites  az  H.  6.  1 5.' 

Contrary  J  to  fay  that  the  plaintiff  las  amthtr  writ  of  trefpafs  pending  of  the  iame  taking ;  perNiWtoa 
Ch.  J.     Note  tiie  diverfity.     Br.  Trefpafs,  pi.  157.  cites  2z  H.  6.  15. 

7.  Trefpafs  io/'fl  ho}fe  taken.      The  defendant  faid  that  he  had  a  Br.  Iflucs 
ieet  in  D.  afid  f*  N.  ivas  amerced  there  for  pur prcfiurcy  by  which  he  ■^g*""'*-? 
was  amerced  to  10s.  by  which  he  difrained  the  horfe  of  J.  N.  for  s.  C. 
the  amercement,  and  the  ijfue  was  taken  if  the  horfe  belonged  to  the 
plaintiff  at  the  time  of  the  takings  or  to  j.  N.      Brooke   makes  a 
quxre  of  this  pleading  at  this- day.     Br.  Trefpafs,   ph  59.  cites 

47  E.  3.  12. 

8.  Trefpafs  by  a  prior  of  trees  cut,  andfranhtenetnent  broken y  and 
fervants  beaten ;  the  defendant  pleaded  arbitrement^  which  by  pro- 

teftatlon  he  is  ready  to  perform,  &  pro  placito  tliat  the  trefpafs 
was  in  the  time  of  his  predeceflbr ;  to  which  the  plaintiff  taking 
the  arbitrement  by  proteilation  faid  for  plea  that  the  trefpafs  w<;s 
in  his  own  time,  priit,  and  the  others  e  contra  ;  and  this  plea  was 
pleaded  to  the  writ.     Br.  Trefpafs,  pi.  6^.  cites  2  H.  4.  4. 

9.  Trefpafs  in  bank  of  goods  carried  away  ;  the  defendant  faid 
that  the  plaintiff fued plaint  of  the  fame  trefpafs  in  the  county  y  and  had 
deliveranccy  and  a  good  plea  ;  for  by  this  allien  he  is  to  recover 
the  value,  &c.  which  ought  not  to  be  where  he  has  received  the 
goodsl     Br.  Trefpafs,  pi.  82.  cites  7  H.  4.  15. 

10.  In  trefpafs  tlic  defendant  faid  that  he  hin"*felf  was /'i/f</ ////  But  it  is  no 
by  one  A.  dlffeifedy  wJ:o  infeoffcd  the  plaintiff  upon  whom  the  defend-  "^^^J^f^"^ 
ant  entered y  oi  wl.ich  ciury  the  plaintiff  has  brought  his  adHon,  was  ^efd 
and  admitted  clearly  for  a  good  bar,  and  all  the  argument  was  tills  the 
upon  the  replication  of  the  plaintiff.     Br.  Trefpafs,  pL  17.  cites  ^Ifrf^^Ltn 

9  rl«  C  32*  ivkomhetn- 

tered.    And 
the  fame  law  in  afliG*  a*;  it  w.\s  faid  for  law.     And  the  reafon  feems  to  be  inafmuch  as  \t  amounts  to  tb§ 
gtnvral  ffue^  and  tijen  he  may  give  the  matter  in  evidence.     Br.  Trefpafs,  pi.  24..  cites  27  H.  6.  3. 

11.  Trefpafs  againfl  J.  N.  who  faid  that  at   another  time  the    [  541  ] 
plaintiff  brought  trefpafs  cf  the  fame  goodi  againfl  him  and  2".  iV.  {who'\ 

R  r  X  appeared^ 
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nppearedy  and  the  plaintiff  recovered  againfl  hitHj  which  T.  N.  is  id 
full  life  not  named,  judgment  of  the  writ  \  and  the  beft  opinkm 
was>  that  it  is  a  good  plea,  without  faying  that  he  had  execution  ;  tot 
recovery  %uithot/t  execution,  if  it  was  againfl  this  fame  J.  N.  i/  ^  good 
bar  in  trefpafs.  Br.  Ttefpafs,  pi.  20.  cites  2o  H.  6.  1 1.  add 
40  E.  3.  27-  39- 

1 2.  Trefpafs  of  trees  cut  and  carried  away*  The  defendant  ta 
the  trees  pleaded  gift  of  the  plaintiff  before  the  trefpafs^  by  which  he 
took  them,  &c.  and  to  the  cutting  not  guilty*  Littleton  faid  not 
guilty  of  the  cutting  goes  to  all.  But  Prifot  faid  no,  he  (hall 
have  both  \  for  he  may  be  found  guilty  of  the  one,  and  acquitted 
of  the  other.  And  the  fame  law  that  gift  is  a  good  plea. 
42  E.  3.  23.    Br.  Trefpafs,  pi.  27.  cites  33  H.  6.  12. 

13.  It  is  a  good  plea  in  trefpafs,  that  the  plaintiff  vfos  feifed^ 
and  leafed  to  him  for  years,  by  which  he  entered  and  cut  the  trees,  and 
yet  it  is  waflcy  but  trefpafs  does  not  lie^  per  Moyle  Juft.  Br.  Tre& 
pafs,  pi.  291.  cites  5  £.  4.  64. 

14.  Trefpafs.  The  defendant  pleaded  leafe  to  him  for  life  made 
by  the  plaintiff :  per  Wood,  this  is  no  plea,  no  more  than  m  aihfe* 
But  Brian  and  Vavifor  contra  \  for  the  lefibr  has  colour  by  the  re^ 
verfion  to  enter  and  fee  the  wafle.  Br.  Trefpafs^  pL  280.  cites 
6H.  7.  14. 

Jo*iA7'  pi-        15.  In  trefpafs  of  breaking  his  houfe,  and  carrying  avfay  3000/. 

c  *^B*R*  '''  ^^^^^  *^^  defendant  pleaded  that  he  and  one  A.  were  indited  by 

the  *s.  c.  procurement  of  the  plaintiff  for  the  fame  offence,  and  that  A.  was 

and  the  faid  found  guilty  as  principal,  and  the  defendant  as  acceffary,  and  bad  his 

icwrdfn''f  *1  ^'^rg?*>  judgment  fi  adio,  &c*  Jones  J.  thought  the  adion  would 
— Lat.  X44'.  not  lie,  becaufe  being  found  felony,  the  party  Ihall  not  be  ad- 

S.  c.  ac-  mitfed  now  to  make  it  trefpafs  5  but  Doderidge  and  Whitlock  J. 

^^^ttt  dl  ^  contra,  becaufe  an  Indictment  is  at  the  king's  fuit ;  but  othcr- 

the  bookt  wife  had  it  been  by  appeal.    Noy,  82.  Markham  v.  Cobb* 

agree  that 

judgment  was  dnanimonfly  given  for  the  plaintiff  upon  the  defed  of  die  piety  by  not  ftgemug  that  the 
piamciflf  gave  evidence  \  for  ocherwUe  he  ihali  noi  have  reltitution,  and  the  alleging  his  piucuicment  ia 
not  fufficient. 

2Keb.  69.  ^6*  Trefpafs  yjr  riding  his  horfe :  the  defendant  pleaded  that 
pi.  44.  poflea,  viz.  fuch  a  day,  the  plaintiff  exoneravit  eum  of  the  faid  trefpafs^ 

v^PEAtLi'  Upon  demurrer  it  was  held  no  plea,  and  judgment  for  the  plun- 
S.C.  that  it  tiff}  and  it  feems  it  cannot  be  a  plea  in  trefpafs  in  any  cafe, 
is  ill  with-  though  it  may  in  aiTumpfit  before  breach  of  the  promife*  Sid*  2x^3. 
afpccid"**"*  pi.  12.  Trin.  i»  Car.  2.  B.  R*  Weftlake  v.  Pervc. 

accord;  and  judgment  for  the  plaintiff  nifi. 


and  there,     revives,  becaufe  it  was  by  the  a£i  of  God.     Adjudged  by  3  J. 
fjfd/ifhehi  V.  Eddowes. 

fiitwn  that 

^r.  dtfepJant  haj  tgltn  it  ovt  of  the  pound,  it  mig^t  be  fomewhati^  or  even  that  it  efcsptd  Q«t  of  the 

pound,  fiuti  ran  home  ta  iLt  J'fenJint,  and  ifiac  he  came  uj>«h  ft'^  putfuity  to  take  it,  and  h4d  .kre^ 

kintUfcdby  tie  difenianu^^^ \A.  Kjyfti.  Rep.  719.  Hill.  13  W.  3.  S.  Ci  adjudged  accoi^i^jr. 

[An4 


[And  Itfeemslyy  all  the  books  that  the  pig  was  loft,  and  tb*t  the  dq/eodant  never  had 
it  afterwardiy  (o  u  if  judgmeat  ihould  have  been  given  againft  hini»  he  woilld  have  l^en  poniAed 
doiiblji  at  was  ob&rved  in  the  reports^  and  vrhich  it  is  faid  tbere^  would  have  b^en  very  hard.] 

18.  It  was  agreed,  that  if  a  dtftrefs  is  taken  damagi'ftafanty  it  xSalk.248. 
18  a  good  bar  in  trefpafs  fo  long  as  it  is  detaii^ed.     12  Mod.  663 ,  f|^^s.p^* 
in  cafe  of  Vafpcr  v.  Edwards. 

(S.  a)     Trefpafs.     Bar.     What  fliall  be  a  good  Bar  see  t.t.     ' 

of  Trefpafs.     \Tender.'\  wdts)!^^ 

[i.  |N  an  a6lion  of  trefpafs  for  a  negligent  efcap^,  as  where 
-^  bcafti  efcape  into  my  land,  it  is  a  good  plea  .)z(  bar  that  he 
tendered  to  me  fufficient  amends  before  the  a^ion  hpdiigbt.     Tr.  9  Ja. 
Sir  G.  Walgravb's  case,  by  ropham  and  Vi^illiams.] 

{a.  But  in  an  a£lion  of  trefpafs  for  zj6oluntary  trefpafs^  as  for  3  Lev-  37* 
putting  in  my  beajls  into  his  land,  or  breaking  bis  hedges^  it  is  not  ^f^^.'*^ 
uny  plea,  that  I  tendered  to  him  fufiicien/  amends  before  the  a£^ion  3  p  ^"^ 
brought.    Tr.  3  Ja.  B,  R.  Sir  G.  Walcrave's  case,  by  Popham  Trefpais  of 
and  Williams.    P.  7  Ja.  B.  Hawton's  case,  per  Curiam.]  5*1?^*     ^ 

'  •'  '  r  J  brMten,  and 

grafs  fpoiled.  The  defendant  fndf  that  the  treffaft  did  not  emeed  xoi.  and  h*  tendired  H  hm  fuficitnt 
smends  j  and  was  held  no  plea,  hot  avoid  tender.  Contrary  m  avowry  for  danuge  feaTanC^  dl(i«u<x«. 
Br.  Trefpa&y  pi.  2x4.  dtes'si  H»7.  30* 

(T.  a)    Pleadings.     New  Bar^  &c.     In  what  Cafes 
the  Defendant  may  pl«ad  a  new  Bar. 

I.  iN  trefpafs  in  D.  the  defendant  faid^  that  the  place  is  an  acre^ 
**  and  pleaded  in  bar*  And  the  plaintiff  faid  that  it  is  4  acres 
otberwife  than  in  the  bar  g  and  inafmuch  as  he  did  not  anfwer  to 
the  trefpafs  in  this,  judgment,  &c.  the  defendant  may  flead  a  nexu 
bar  to  this.     Br.  Trefpafs,  pi.  359.  cites  21  E.  4.  75,  76. 

2.  ^nd  in  Ojffife  of  rent,  the  tenant  pleads  hors  de  fon  fee*  The 
plaintiff  makes  title  to  the  rent,  the  tenant  may  plead  in  bar  of  this 
title  ;  per  Vavifor.  And  all  the  jufticcs  faid,*  that  it  is  clear  that 
he  ihall  have  a  new  bar  in  thofe  cafes.  Br.  Trefpafs,  pi.  359, 
cites  21  E.  4.  75,  76. 

3.  And  where  the  defendznt  jnflified  by  licence  to  enter  into  his 
houfe,  and  the  plaintiff faid^  that  the  defendant  entered  the  fame  day, 
and  came  back,  and  after  the  fame  day  entered  and  broke  his  door  and 
windows,  of  which  trefpafs  the  aBio'n  'is  brought.  And  to  this  the 
defendant  pleaded  not  guilty.  But  per  Catefby  J.  in  fuch  cafe  the 
defendant  (hall  not  be  compelled  to  plead  not  guilty,  but  may  make 
bar  or  juffify  s  for  now  it  is  as  if  it  had  been  comprifed  in  the 
count,  out  per  Brian  Ch.  J.  he  (hall  plead  not  guilty.  Br.,  Tref- 
pafs, pi.  359.  cites  21  £.  4.  75,  76. 

4*  And  where  the  matter  in  the  declaration^  and  in  the  replication, . 
f/  rfone  and  the  fame  nature,  the  defendant  fhall  take  the  general  tra* 
verfe ;  and  of  killing  of  diftrefs,  he  (hall  fay  that  he  did  not  kill  \ 
pes  Choke.    Bi.  Trefpai^,  pi.  3^9.  cites  2x  £•  4.  75,  7<S. 
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(U.  a)     Pleadings  by  ^e  EJlate.     Good  cr  nor. 

I.  |N  frefpnfs  the  defendant  jujlijied  the  tahirg  ns  diffrefs  in  ilf 
•*  hundred  by  the  default  of  plaintiff y  tuho  ivas  drericr^  heca^fe- 
he  and  all  his  predecefforsy  and  all  thtfc  q:-'e  eflaU  he  hrSy  have  been 
feifed  of  the  hundred^  &c.  time  out  of  mind,  AvA  per  Hiii,  clearly 
he  cannot  prefcrihe  by  que  eft  ate  ivithout  .fbe*wlng  deed  thereof  i  and 
Hull  accordingly,  in  aft  ion  upon  the  cafe,  i  H.  4.  7.  Br- 
Que  Eftate,  pi.  9.  cites  11 11.  4.  89. 

2.  In  trefpafs  the  defendant  made  title  by  ajftgnment  of  dsivtr  to 
E.  S.  que  eftate'xhe.  faid  E.  has,  m^hich  E.  is  yet  in  full  life,'  And 
fo  it  fcems  that  he  who  conveys  by  que  eftate  of  Mm  who  has 
but  a  particolar  cftate,  ought  to  aver  the  life  of  the  particular 
tail,  by  which,  &c.     Br.  C^c  Eftate,  pi.  46.  cites   io  H.  6.  !• 

3.  In  trefpafs  upon  the  flatute  5  ^.  2.  the  defendant  faid^  that  Wm 
'Was  feifed  in  fee  y  and  infeoffeil  N.  in  fee  j  que  ejiate  be  has^  and  gave 
colour,  &c.  and  a  good  bar  by  que  eftate,  nuithout  fbe^ving  ba*w  he 
has  his  eftate,  and  this  in  this  a^lion,  anc!  the  Iil:e  in  prsscipe 
quod  reddat.     Br.  Que  Eftate,  pi.  32.  cites  4  E.  4.  15. 

jBr.Trtverfc        4.  In  trefpafs  of  Ipoiling  his  grafs,-  and  breaking  his  clofe,  Catt« 

ro^cit'^s'  faid  the  place  ivhercy  &c.   is  120  acres  cf  landy  &c.  and  his  father 

S,  c.  brought  afjife  of  common,  and  recovered  aga'infl  J   then  terienant,  by 

which  he  ufed  the  common  at  the  time  oj  the  trefpafs,  8cc.  Que  eftate 

in  the  land  the  plaintiff  had  at  the  tiftie  of  the  trefpafs.     Jennej 

faid,  that  W,  *iv as  feifed,  and  infeoffed  us,  by  ivhlck  ive  'were  feifed  till 

the  trefpafs,  abfqtie  hoc  that  he  has  the  efnte  of  J.  againfl  fuhom  ihe 

recovery  was.     And  the  others  e  centra  5   and  a  good  iiTae,  per 

Littleton ;  for  now  the  plaintiff  claiming  by  J.  fliall  be  eftopped,  as 

J.  himfelf  fliould  be.     Br.  Que  Eftate,  pi.  35.  cites  12  £.  4.  5. 

5.  In  trefpafs  the  defendant  faid,  that  J»  N,  was  feifed  in  fee,  que 
eflate  he  has,  and  gave  colour ;  and  by  the  opinion  of  the  Court  a 
good  plea.  Brooke  fays  quod  mirum  !  for  he  ought  to  fay  that  A. 
was  feifed,  &c.  and  infeoffed  J,  N,  in  fee,  que  eflate  he  has,  or  the 
like.  But  the  plaintiff  demurred  as  above,  and  the  defendanC 
durft  not  ft  and  to  his  plea,  but  pleaded  anotlier  pica ;  and  the 
fame  term  a  que  eftate  vras  traverfed,  and  iffuc  joined  upon  itj 
quod  nota,     Br.  Que  Eftate,  pi.  43.  cites  9  H.  7.  14. 

6.  In  trefpafs  it  is  v^o  plea,  that  A.  was  feifed  in  fee,  and  tnfetffed 
B,  que  eflate  C.  has,  who  infeoffed  the  defendant  s  for  the  que  eftate 

^  '      -Ihall  be  allowed  in  the  defendant y  and  not  in  any  who  is  in  the  rnefne 

'    c^veyance ;  quod  nota.     Br.  Que  Eftate,  pi.  49.  cites  i  E.  6. 

(JT.  a.  2)     Pleadings.     Regrefs.     la  what  Cafes  a 

Regrefs  muft  be  (hewn. 

J.  'T^HERE  is   a  divcrfty  where  the  defendant  pleads  his  franh^ 

^     tenement,  and  'uhere  he  fays,  that  J,  S,  was  feifed  in  fee^ 

and  infeoffed  kim^  and  gives  colour  to  the  plaintiff  by  J,  S,     7bere 
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it  is  a  good  plea  for  the  plawtijfy  that  he  was  fetfed  till  hy  the  defend^ 
ant  d^eifedy  abfque  hoc  that  J.  S.  infeojfed  the  defendant  ivithout 
fheiving  regrefs  $  for  there  is  a  dlverficy  where  the  defendant 
makes  title  to  himfclf  in  his  bar,  which  is  traverfed  by  the  plain- 
tiff, and  when  not;  per  Afcough.  Br.  Trcfpafs,  pi.  127.  cites 
19  H.  6.  23. 

2.  Where  the  defendant  in  his  bar  ^^/W j /^  the  plainiijf  a  title\  '^'^f."'^, 
and  dejiroys  it^  it  is  fufficient  for  the  plaintiff  to  maintain  the  fame  ^„*'„^JJ, ' 
title  without  re^rtfs  j  p^ir  Afcough.     Er.  Trcfpafs,  pi.  127.  cites  barbydif- 

lOl-I.  6.    23.  centasbtir, 

^  ^  ard  the 

fiLhttf  claims  at  heir  tvbere  be  «  a  baflardy  ice,  there  it  is  fuffidtnt  fcr  tbe  plaintiff  to  fay,  ikut  he 

is  muTur,  and  not  bajiardy  'ivitioui  JLciuing  ngrejs  ;  per  Alcuui^h.  lir.  Trcfpals,  pi.  127.  ciLe« 
19  H.  6.  23. 

• 

3.  jfnd  it  is  fufficient  to  deflroy  the  title  of  the  defendant  with-  As  in  trcf- 
out  more  ;  and  when  the  title  of  the  plaintiff  may  fl and  with  the  har^  ^^l^jl^^^fj] 
there  it  is  fiffficient  ior  the  plaintiff,  without  fhewine;  rcgrefs,  to  tkatj,N/ 
traverfe  the  title  of  the  defendant  \   per  Newton.     Br.  Trcfpafs,  was  fetfed  i» 

pi.  127.  cites  19  H.  6. 23.  ^^f!;;^ 

and  ^/Wf  fc/cirr  to  the  plaintiff  by  J.  N.  by  which  he  entered,  and  the  defendant  re-entercd>  and  did 
the  trerpafs,  &c.  Now  it  may  be  that  he  entered,  and  yet  no  dilTeifin  to  the  plaintiff  ;  for  it  may  be 
that  both  were  upon  the  land  together,  and  then  this  is  no  oufter  nor  diflVitin  to  the  plaintiff;  and  there 
it  is  fifffcient  to  fay,  tbat  tbe  defendant  h^d  rtithir.g  of  tbe  fcffment  dj  the  fir&nger  j  per  Newton.  Br* 
Trefpafs,  pi.  127.  cites  19  H.  6.  23. 

4.  In  trefpafs,  if  the  defendant  pleads^  that  it  is  his  franhenement, 
the  plaintiff  may  fay  that  he  was  feifedy  and  dijfeifed  hy  the  defendant ^ 
wthatit  alleging  regrefs  in  the  land,  houfe,  or  clofe.     Contrary  of 

'  trees  cuty  &c.  there  regrefs  fhall  be  alleged,   which  is   traver- 
fablej  per  Prifot.     Br.  Trefpafs,  pi.  417.  cites  37  H.  6.  35. 

5.  After  diffeifin  or  tortious  oufier  the  party  cannot  have  tref-  Br.Trefpaff, 
pafs  before  that  he  makes  regrefs,  and  there  in  trefpafs  of  the  trefpafs  pl-  ^38  cjtes 
fnefne  the   regrefs  is  traverfable^      Br.  Trefpafs,   pi.   322.    cites  c'p"T". 

II  £.  4.  3.  Fftates,  pi. 

46.  cites  22  £.  4.  38. 

-    (J.  Trefpafs  docs  not  lie  againfl  diffeifor  before  rcgrefs.     Br.  Ef-  if  *  mart 
tates,  pi.  46.' cites  22  E.  4.  38.  per  iiuiley  Ch.  J.  diffujesm, 

trefpafs  for  tbe  meftte  prcfits^  though  1  do  not  re-cn;rr,  but  in  pleading  I  ought  to  allege  re-entry  ;  but 
this  (ball  not  be  travelled,  ^uod  nota  per  Pjgot,  and  none  denied  it.  JBr.  Traverfe  per,  &c.  pi.  131. 
cites  9  £.  4.  38.  at  the  end  there. 

7.  Second  deliverance;  where  a  man  leaf es  for  years  upon  con^  5»wherrthe 

dition^  and  after  the  condition  is  brohcfu  the  leffor  (hall  not  have  aBion  ^'"'^.^^  j'^ 

of  trefpafs  before  that  he  has  entered  ngm/i ,   per  Brudnell.    Br.  Tref-  trefpafs 

oafs,  pi.  169.  cites  14  H,  8.  23.  does  not  He 

without  re- 
entry, and  this  of _ land  and  th\itg%  Ucaly  but  ar.trary  of  ih]rgi  trarficry  ;  for  there  a  man  ihali  be  in 
poflellioii  without  entry  or  fcifurc  j  per  Brudnell,     Br.  Ticlp"^f>,  pi,  169.  cites  14  H.  8.  23. 
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^U.  a.  3)     Pica  in  Abatement.     What  Is  a  ^004^  Pica 

in  Abatement. 

1.  ^  tlESPASS  in  C.  near  S.  it  is  no  plea  that  C.is  a  hamlet  ^S. 
^    And  fo  fee  that.  l£lion  of  trefpafs  maj  be  brought  in  a 
bamlet.    Br.  Trcfpafs,  pi.  371.  cites  29  AIT.  33. 

2.  Trefpafs  of  cattle  taken  in  C.  vi  &  arniiS}  the  defendant  fnd 
that  the  plaintiff  himfdfhad  brought  replevin  of  the  fame  taking  in  W. 

.  ^hkh  is  a  hamlet  of  C.  returned  at  this  day,  to  which  writ  he  ha< 
counted,  and  by  this  writ  he  does  not  fuppofe  the  taking  to  be  vi  ist 
armis ;  judgment  of  this  writ  vi  &  armis  \  and  a  good  plea,r^by 
which  the  plaintiff  averred  that  the  replevin  was  fued  of  another 
taking.     Br.  Trefpafs,  pL  115.  cites  38  E.  3.  35. 

3.  Trefpafs  againfl  three ^  the  one  faid  tlvit  die  tv)9  vtere  dead 
before  the  writ purchafed :  judgment  of  the  writ;  et  non  allocatur, 
but  againft  the  two.  And  fo  fee  that  the  death  of  fome  fliall  not 
abate  the  writ  againft  all,  but  mirum  as  here  before  the  writ  par* 
chafed  \  for  then  it  is  faife,  &c.  But  death  pending  the  writ, 
fliall  not  abate  all  the  writ.  And  after  the  other  fmd  that  the 
two  bought  the  wood  of  the  plaintiff  to  the  ufe  of  the  king  ;  and  this 
defendant  came  to  meafure  the  wood,  &c.  And  iffue  tendered  upam 
the  bargain.     Br.  Trefpafs,  pi.  6o.  cites  47  £•  3.  18. 

4.  In  trefpafs,  the  defendant  faid  that  before  the  tr^pafs  the  plmn^ 
tiff  leafed  to  J.  N.  which  term  yet  continues ;  judgment.  This  is 
no  plea,  per  Caund.  without  privity  of  the  leffee.  Br.  Treipafs, 
pi.  6%.  cites  47  £.  3-  19* 

5.  Trefpafs  of  cattle  taken  generally.  Pafton  prayed  judgment  of 
tlie  writ,  for  the  plaintiff  kimfelf  is  poffeffed  of  the  cattle,  by  which 
he  ought  to  have  had  writ  quod  cepit  &  detinuit  per  tantum  tem<» 
pus  per  quod  proficuum,  &c.  amifit.  To  this  Bab.  bid  him  to 
anfwer,  quod  nota.  Br.  Trefpafs,  pi.  22 1 .  cites  i  H,  6.  *].  - 
And  cites  M.  1 1>  H.  4.  the  like  matter  in  trefpafs ;  and  faid  there, 
that  the  defendant  in  this  cafe  is  not  at  any  mifchief ;  for  he  may 
give  it  in  evidence  to  diminifh  the  damages;  quod  nota«  Br*  Tr^f* 
pafs,  pi.  221. 

6.  Trefpafs  in  C.  it  is  no  plea  to  the  writ  that  the  place  vAere^ 
isfc.  is  in  K.  and  not  in  C.    Br.  Trefpafs,  pi.  176.  cites  4  H.  6.  13* 

Trefpafs  in  7.  Trefpafs  in  D.  it  is  no  plea  to  the  writ  that  there  are  t^vo 
9'^\i''j    DJs  and  none  without  addition;  for  it  fuffices  if  he  be  guilty  in 

fendant  laid  -n       m      f      r  ^  •  rr     ^  r»  m    i  t      i_ 

tbattbertnre  onc.  Br.  Trcfpais,  pi.  14.  Cites  9H.  6.  j.  Btit  per  Babb*  by 
in  tttjamt  g,  H,  6.  29.  *  Nul  ticl  viH  OS  D>  &c.  Judgmcut  of  thc  wut  b  a 
i^"r'i«?*/).  goo<l  plea,  and  6  H.  7.  3.  is  accordingly  ibid. 

netbvr,  and  none  tvifh.vt  addition^  nbfque  bee  that  there  is  my  xIlU  haxnlety  or  lieu  conos  oot  of  viU  or 
hamlet,  called  D.  ody  in  the  iamc  county.  And  a  good  plea  for  the  yiiat  by  the  leponer.  Br«  TreC 
pifs,  pi.  299.  cues  1  £.  4.  10. 

*  S.  P.  Br.  Trefpafs,  pi.  19.  cites  9  H.  6.  62. 

8.  In  trefpafs,  it  is  no  plea  that  the  vill  is  in  another  county  ;  but 
(hall  fay  that  nul  tiel  vill  in  this  county ;  nota,  Br.  TrefpafSf 
pi.  19.  cites  9H.  6.  62. 
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9.  It  IS  no  plea  in  trefpafs  that  the  trefpafs  was  done  by  the  ie^ 
Jtndant  and  another  who  is  aiive,  not  named,  &c«     £r.  Trefpai3» 
pi.  20.  cites  20  H.  6.  II.  &  40  E.  3.   27.  39. 

io»  Trefpafs  of  entering  in^o  his  houfe  and  breaking  his  dole; 
Danby  faid,  the  houfe  and  the  elofi^re  all  one  and  the  fame  place, 
and  not  diverfe,  judgment  of  the  writ ;  but  per  Afcough  and 
Porting,  then  you  may  plead  mi  guilty  to  the  one,  andjufiify  to  the 
Pther :  and  therefore  it  was  awarded  no  plea  to  the  writ.  And 
yet  in  praecipe  '€[uod  reddat  it  is  a  good  pica  \  oojte  the  diverfity.  f  546  3 
Br*  Trefipafs,  pi.  151.  cites  22  H.  6.  7. 

11.  Trefpafs  de  daufo  ix^fko  hy  S.  and  C  the  defendant  faid 
that  the  place' is  20  acres  of  which  D.  and  the  plaintiff  are  poffejfed  in 
common,  and  Jbewed  how,  judgment  fi  a£lio ;  and  againft  C  he 

fend  not  guilty*  The  Court  held  that  he  could  not  ju/lify  again/l, 
the  one,  but  mat  this  //  a  jujiijication  againfl  both,  and  he  cannot  be 
guUtj  againfl  the  one  but  againft  bothy  for  it  is  a  joint'-a^ion  $  but 
per  Moyle  he  may  plead  to  the  writ  againft  the  one  who  has  nothing  in 
the  foil,  as  to  fay  that  the  foil  is  to  the  one  only,  andjuftify  abfque  hoc 
that  the  other  on  the  day  of  the  writ  purchafed  had  any  thing  in  the 

foil,  as  in  replevin  by  two^  he  may  fay  that  the  property  is  in  the 

one,  abfque  hoc  that  the  other  has  any  thing  \  judgment  of  tht; 
writ ;  quaere,  for  after  he  pleaded  not  guilty  againft  both*  Br^ 
Tre^afs,  pi.  300.  cites  2  £•  4.  22. 

12.  Trefpafs  of  breaking  his  clofe  /'//  O.  and  H.  Toung  de* 
manded  judgment  of  the  writ,  for  H.  is  a  hamlet  rfO*  and  was, 
&c.  And* per  tot  Cur.  it  is  no  plea  in  trefpafs.  Contra  in  prx"* 
cipe  quod  reddat,  and  yet  the  mifchief  of  the  vifne  was  mention* 
cd,  &  non  allocatur,  but  the  defendant  awarded  to  anfwer. 
Br.  Brief,  pi.  363.  cites  7  £.  4.  i8. 

1 3.  Trefpafs  was  brought  by  the  baron  and  feme  of  battery  ofthcm^ 
The  defendant  pleaded  not  guilty,  and  the  damages  taxed  for  the 
baron  ip/.  and  for  the  feme  40  j.  And  becaufe  the  feme  cannot 
join  with  her  baron  for  battery  of  the  baron, 'therefore  ftM*  this 
part  the  writ  was  abated ;  and  for  the  battery  of  the  feme  thef 
recovered,  for  of  this  they  may  join  in  aflion.  Br.  Trefpafs, 
pi.  190.  cites  9  £.  4.  51. 

14.  Trefpafs  of  trees  cut,  and  land  depaftured  in  K.  Norton 
faid  there  is  nofuch  vill  as  K»  without  addition  in  the  fame  county^ 
prift ;  and  the  plaintiff  was  compelled  to  anfwer  to  it  by  reafon 
of  the  vifne ;  quod  nota.    Br.  Trefpafs,  pi.  94.  cites  1 1  B.  4.  6i« 

15.  Trefpafs  by  baron  and  feme  of  clofe  broken  and  grafs 
fpoiled,  the  defe*idant  Jaid  that  A.  wasfeiftd  in  fee,  and  had  iffue  the 

feme  of  the  plaif^^iff  ^^  the  feme  of  the  defendant,  and  died,  and  th« 
daughters  entered,  and  tne  one  married  the  plaintiff  and  the 
other  the  defendant,  and  fo  the  defetidant  and  his  feme  held  in 
common  with  the  plaintiffs  i  judgment  fi  a£iio ;  quod  nota,  by 
which  the  <Kh^r  made  fole  title,  Br.  Trefpafs,  pi.  163^  cites 
I^E,4.  i» 
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(U.  a*  4)    Pleadings.    Where  there  is  a  new  Affign^ 

ment. 

I,  'T^RESPASS  of  a  chfe  broken  and  grafs  fpoiled  in  D.  Chaant. 
*  faid  the  place  is  a  canre  of  land  called  A.  in  which  the 
defendattt  and  thofe  que  ejlate  be  has  have  held  in  common  ivith  the 
plaintiff',  and  thofe  que  eflate  he  has  timeout  of  mind,  and  held  in  com- 
mon the  day  of  the  writ  purchafedj  by  which  he  entered,  &c.  atid 
a  good  plea  per  tot.  Cur.  by  which  the  plaintifr  afiigned  the  tref- 
'  pafs  in  this  land  and  another,  and  that  of  this  land  he  was  fole 
feifed,  abfque  hoc  that  the  defendant  held  in  common,  and  the 
others  e  contra ;  and  as  to  the  trefpafs  in  the  reft,  not  guilty. 
Br.  Trefpafs,  pi.  122.  cites  8  H.  6.  16. 

2.  In  trefpafs  in  one  acre  of  land  in  D.  the  defendant  pleaded 
the  leaf e  of  the  plaintiff  of  the  fame  acre,  by  which  he  did  the  tref- 
pafs, &c.  To  which  the  plaintiff  faid  that  he  tvas  fifed  of  2  acres  ^ 
and  made  a  leafe  of  the  other  acre.  And  the  beft  opinion  was,  that 
it  is  no  plea,  \mtfhall  fay  that  he  did  not  leafe  the  acre  in  v^hich  the 
trefpafs  was  done,  &c.     But  per  Pafton,  he  may  fay  that  be  leafed 

L  547  3  ^'  ^^'"'»  ^^^  ^^^  defendant  entered  and  did  the  trefpafs  in  the  one  and 
the  other,  abfque  hoc  that  he  leafed  the  acre  in  which  befuppofes  the 
trefpafs.     Br.  Traverfe  per,  &c.  pi.  15.  cites  pH.  6.  64. 

3.  Trefpafs  for  breaking  his  clofe,  and  digging  and  fpoilxng 
his  land  with  carts  and  ploughs.  Defendant  faid  the  place  where, 
&c.  is  3  acres,  and  that  he  and  all  thofe  ivhofe  eflate  be  has  infuch 
a  boufe,  have  had  a  way  there  time  out  of  mind  to  I2  acres,  &c. 
with  carts  and  plows  to  carry  and  re-carry,  and  that  he  at  the 
time  of  the  trefpafs,  &c.  came  with  his  carts  and  plows,  &c. 
plaintiff  replied,  that  hefides  the  faid  w&y  the  defendant  bad  broke  bis 
clofe  in  'another  place,  and  that  defendant  anfwered  nothing  to  that; 
whereupon  deftndznt  jiff  ified  in  this  place  alfofor  another  way,  as 
above,  &c.  Per  Moyle  and  Prifot,  this  is  good ;  for  as  wcU  as 
the  plaintiff  may  affign  the  trefpafs  in  a  new  place,  and  the  de- 
fendant fliall  have  a  new  anfwer,  fo  where  he  affigns  it  in  anther 

•  Moylc  place  in  the  fame  land,  as  here  the  *  defendant  cannot  juflify  for  both 
faid  that  the  fogether;  for  a  man  may  have  two  ways  irt  one  and  the  fame 
IS  aUarge  to  land,  and  common  in  the  fame  land  and  eftovers,  and  digging 
plead  at  cf  turves,  or  of  clay,  and  be  cannot  allege  all  thofe  at  the  commence'^ 
large  fuch      fnent,  but  one  only  ;  but  if  he  has  wav  through  all  the  land,  there  it 

matter  as  r!  .     i        n        i  r-      r       .     r        ^  ^        /-.     .  » 

he  has  done    ought  to  be  alleged  accordingly  at  the  commencement.     Contrary  ^vbert 

here.    37     be  I.  OS  a  way  in  the  one  end  only,  and  another  intereft  in  anttber  parcel^ 

H.  6.  37.  a.  |j^gj.g  hg  jnay  be  a  trefpaffor  in  another  parcel  of  the  fame  land  ; 

quod  Cur.  conceffit.      And  per  Prifot,  the  plaihtiff  in  his  new 

cfjignment  ought  to  allege  in  what  other  part  of  the  fame  land  the  de* 

fendant  has  done  the -trefpafs  ;  and  the  defendant  in  bis  jufftfication 

fhallfhew  in  what  place  of  the  land,  viz.  in  the  eafl  end  or  wejt  end^ 

isfc.  and  Hit  plaintiff  in  bis  new  affignment  fball  fbew  bow  that  the 

defendant  did  the  trefpafs  in  thefouth  part  or  north  part  of  the  fame 

land,  fo  that  a  diftiii£tion  may  appear  between  them  \  and  by 


liim,  where  tU  plainiijf  qffigm  the  irefpafs  in  other  hmd^  Ac  plain* 
tiff  aught  to  give  it  a  name^  and  if  he  qffigm  it  in  the  fame  land  where  the 
defendant  hasjujrifiedj  he  ought  to  give  fucb  fpecial  notice  that  the  differ^ 
ence  may  be  perceived  t  by  which  the  plaintiff  amended  his  replication 
according  to  the  opinion  of  Prifot ;  quod  nota  bene.  Br.  Tret 
pafs,  pi.  203.  cites  37  H.  6.  36, 

4.  Trefpafs  ubi  ingrejfus  ncn  daiur  per  legem*^  the  plaintiff  afier  S.  P.  Pet 
har  pleaded  by  the  defendant  fhall  not  afjtgn  the  trefpafs  in  a  new  ^^''  ^^* 
place,  becaufe  the  writ  comprehends  certainty^  viz.  quod  ingrejfus  eji  284.  cite/9 
in  4  acres  cf  land  and  8  acres  of  meadow y  &c.  Br.  Trefpafs,  pi.  224.  H.  7.  6— 

cites  38  H.  0.  7.  Untratnjs^^ 

trefpcfi ;  ft  r  there  is  no  f jch  certainly  In  the  writ ;  per  Moyle  and  Choke.  But  per  Prifot,  it  is  a# 
go<id  plea  in  tejpajx  uftn  the  S  if.  6.  .inU  therefore  it  fcems  ths  like  in  this  adion,  and  after  the  aver* 
ment  was  received,  and  the  p!«i{uilf  maintained  his  writ.  Br.  Trefpafs,  pi.. 224.  citei  38  H.  6.  7.  9 
S.  P.  j«er  tot.  Cur.     Br.  Trefpafs,  pi.  z%^,  clics  9  H.  7.  6. 

5.  Trefpafs  of  a  clofe  broken^  and  20  flachs  of  com  taken  and  car- 
ried away^  the  defendant  faid  that  the  place  is  5  acres  called  White 
Acre^  andjnflified  there  fr  damage  feaf ant.  The  plaintiff  faid  that 
the  place  is  3  acres  called  0.  whereof  he ^  was  feifed  in  fee y  and  there 
^was  poffeffed  of  the  flacks  till  the  defendant  took  themy  &c.  And 
no  plea,  by  which  he  faid  as  above,  abfque  hoc  that  they  were  da^ 
fnage  feafant  at  the  timcj  &c.  in  the  5  acres  called  Ws  prout^  &C. 
Br.  Travcrfc  per,  &c.  pi.  193.  cites  5  E.  4.  53. 

6.  In  trefpafs,  where  the  plaintiff  in  his  count  gives  the  place^  Br.  Dcpnty, 
where  the  trefpafs  is  fuppofed,  a  name^  there  the  plaintiff  fhaU  ^'q^  ^^ 
not  affign  the  trefpafs  in  a  new  place  j  per  Choke,  which  none  choke« 
denied.     Br.  Trefpafs^  pL  422,  cites  9  E.  4.  24. 

7.  Trefpafs  of  breaking  his  dofcy  and  fubverting  his  foil  with  his 
cart,  THiAfhewed  how  much  of  the  land  was  fubvertedy  as  he  Ought, 
as  it  is  faid,  viz.  two  acres  of  land.     The  defendant  faid  that  the 

place  wbercy  iffc.  is  2  acres  of  land  called  £.  and  pleaded  in  bar.  Per  [  548  1 
Townfend,  where  the  trefpafs  is  alleged  in  certainty,  as  here, 
the  defendant  ihall  not  give  the  place  a  name,  no  more  than  in 
trefpafs  upon  5  Rich.  2.  or  upon  8  H,  6.  And  the  whole  Court 
held  contrary  to  him,  that  in  this  aBion  he  may  pleady  as  abovcy  and 
give  namcy  notwithflanding  the  certainty  in  the  count  s  for  it  may 
ftand  with  his  count,  and  it  was  not  denied  but  that  he  ihall  do 
fo  in  a£lion  upon  $  R.  2.  or  8  H.  6.  Br.  Trefpaft,  pL  350. 
cites  21  £.  4.  18. 

8«  Trefpafs  of  breaking  his  clofe,  and  fubverting  his  foil,  viz*  30  And  (o  (km 
<scres.  The  defendant  pleaded  feoffment  of  the  manor  of  D.  of  which  the  ^'JJ"^'? 
plaecy  &c.  at  the  time  of  the  trefpafs  was  parcel,  and  gave  colour  puimiff  ia 
to  the  plaintiff;  and  the  plaintiff  faid  that  the  place  where  is  a  wod  trefpafs 
rf  land  called  S.  other  than  the  defendant  has  anfwered  to  ;    and  be-  '*^*^'  ^^^ 
caufe  the  defendant  had  not  anfwered  to  it,  he  prayed  bis  damages;  Ikt^j^/t^^ 
to  which  the  defendant  pleaded  not  guilty  y  and  found  for  the  plaintiff  ^nt  makes 
to  the  damage,  &c.    And  there  the  opinion  of  the  Court  was  f/^^'j^2«/t 
clear,  that  ht  fhall  not  make  another  laffgnment  when  he  has  fbewed  mantr  $  and 
it  in  his  county  viz,  30  acres ;  to  which  the  defendant  has  anfwered  ^^ere  the 
that  tbis  is  parcel  of  the  manor,  &c.  •  For  the  certainty  appears;  ^7fifl/ rA# 

XI  and 
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f^^^  "  S^  and  tbire  is  no  dherfity  when  the  eertamty  appettn  in  the  emtnty  ami 
ltb^)bl       '^"^^  ^^  '*^  repTtcatwn.     Br.  Trefpafs^  pi.  284.  dtcs  9  H.  7-  6. 

fUha'f  Iwfid  to  bimy  Ace.  for  tttre  ibt  fimn^  may  afi^  tbi  tr^^t  in  4  new  ftmtu  Br.  Tii^ifcf 
^1.284.  cites  9  H.  7*  6. 

Sut  where  9.  In  trcfpafs,  the  defendant  jujltfud  in  a  place  catted  Blact^acret 
^pUintiff^  ^i^  plaintiff  ajj^gned  the  trefpafs  to  WTnte-acres  xi^  defendant /aid 
^p*f!^ina-  ^^^'  ^^^  Jilaces  are  all  ♦  one  and  the  fame  place*  And  per  Cox*  he 
wtbtrfiace,  (hall  not  have  it  for  a  plea,  but  may  plead  the  fame  juftificadon 
^defind^  to  it.  And  per  Brudncll,  Pollard,  and  Brook,  in  this  cafe  the 
J^  rt?/ «•"  defendant  may  plead  net  guilty  to  this  mw  affignment ;  for  the  plaan^ 
flead  96t  tiff  ly  this  has  confeffed  that  he  claims  nothing  in  the  place  where  the 
C"*'9«  ®''  Jtfendant  jufiifedf  and  fo  he  (hall  be  tricked  upon  the  evidence  j 
)68.^itc8^*  quod  nota.     Br.  Trefpafs,  pi.  i68.  cites  14  H.  8.  4.  &  24. 

14  H.  H.  4.  and  24. 

But  upon  Aich  an  a/Tignment  the  defuidawt  cannot  jnfiify  in  snotber  viltf  alffite  bu  tbmt  be  it  pnlt^ 
iff  tbt  flMce  Jtiff^ftd  by  the  plaintiff  j  for  this  awtotmti  f  not  gnilty  tbtre*  Br.  Ttcfpalsy  pL  16S.  dtcs 
14  H.  8.  24. 

Benei  it  foUowty  that  iftbe  fUtntiff  ctunts  tbe  place  certain  at  tbe  ammencempttf  the  defeaiamt ptaB 
wot  bave  tbii pleading  as  above.     Br.  Trefpafsy  pi.  i68.   cites  14  H.  8.  24. 

*  S.  P.  and  upon  a  demurrer  it  was  adjudged  without  argnnsent  to  be  no  piea;  for  h  ts  repmpum 
UpPf  tbey  are  botb  one,  wben  tbe  pfahurf  by  bis  replication  bat  afiraied  upon  record"  tbat  it  ie  anntber  |  £or 
wnen  he  fays  alius  it  cannot  be  idem ;  and  fo  arc  14  H.  8.  4.  27  H.  8.  7.  And  Walmfly  laid  it  was  io 
adjudged  28£lis.  wherefore  it  was  adjudged  for  the  plaintiff.  Cro.  E.  355.  pi.  13.  Mich.  36  &  37  Ells. 
in  C.  B.  Freefton  V.  Standford  Sc  ai'  Poph.  109.  pL  5.  Mich.  38  Se  39  Eliz.  S.  C.  by  name  of 

fEMNSR*s  cafe>  fays  it  was  adjudged  for  the  plaintiff,  becaufe  tl»t  in  fuch  a  cafe  upon  a,  fpecial 
aifignmentr  it  ihaJl  be  taken  merpTy  another  thin  that  in  which  the  defendant  jufti&eSy  Inalknvch  aa 
the  plaintiff  in  fuch  a  cafe  cannot  maintain  it  upon  his  evidence  given,  if  the  d^eodant  had  pleaded 
not  guilty  to  this  new  affignment,  that  tlie  trelpaft  was  done  in  th«  place  in  which  the  defeadanc 
Joftines,  although  it  be  known  by  the  one  and  the  other  name,  and  that  the  plaintiff  bath  good  tide  toi^ 
becaufe  by  his  fpecial  affignment,  faying  it  is  another  than  tbat  in  which  Che  defendant  jaftI6es,  he 
ihall  never  after  fay  that  it  is  the  fame  in  this  plea ;  for  it  is  ^ite  contrary  to  his  Ipedal  affifrnnmC 
And  upon  this  a  vmt  of  error  was  brought  in  the  King^s  Beach,  and  the  judgnent  was  there  affinoed 
this  term  lor  the  fame  reafon  ;  qood  nota.-»Cro.  E.492.  pi.  xo.  S.  C.  by  the  name  of  Fr£ston  ▼. 
Crouch  accordingly t  by  Popham,  Clench,  and  Fenner  j  and  becaufe  the  plaintiff  is  eftopped  to  give 
evidence  in  that  which  the  defendant  hath  pleaded,  the  dclendant  Ihould  have  pleaded  in  bar  to  the 
jplaot  newly  affigned,  or  have  pleaded  not  guilty,  according  to  14  H.  8.  4.  and  27  H-  8.  7.  But  Gawdy 
e eontra,  who  held  the  law  to  be  ^ch  21  H.  6.  2X .  For  it  is  not  reaibnaUe,  that  if  they  are  all  one 
place,  but  he  may  plead  it,  and  not  to  ftand  upon  an  eftoppd,  and  put  it  upoo  evidence  to  a  jury  |  but 

becaoie  the  other  juftices  were  of  a  contrary  ofnnion,  he  affiuited  that  judgment  be  affirmed. Mon 

460.  pi.  641.  S.  C.  by  the  name  of  Couch  v.  Fkccstoick,  that  ^here  the  plaintiff  maks a  new  aC 
fignxnent  the  defcadant  ought  to  plead  not  guilty,  and  cannot  aver  that  the  place  wherC}  &&  is  one  aa4 
the  fame. 

• 

[  549  3  '  ^*  Trefpafs.  The  defendant  jufiified  in  a  place  called  A.  vAich  it 
his  franktenement  s  the  plaintiff  a/pgned  a  new  trefpafs  in  B.  which  is 
other  place  than  A.  and  becaufe  the  defendant  dtd  not  anfwer  to  the 
trefpcfs  in  S^j  &c.  the  defendant /aid  tbat  A.  and  B.  -are  one  and  the 
fame  place^  and  not  diverfe.  And  per  Cor.  this  b  no  plea  ;  for  hy  the 
ne^u  affignment  of  the  trefpafs  thefrfl  hat  is  waived^  and  tbe  defend 
dam  may  plead  not  guilt%  to  the  trefpafs  in  B.  and  if  the  plaintiflFgires 
evidence  in  A.  the  defendant  may  eftop  him  by  the  mrft  matter  in 
the  refufal  of  A.  quod  nota>  and  then  the  defendant  pleaded  other 
matter ;  and  in  aihfe  if  the  defendant  pleads  hors  de  fon  fee,  and 
the  phintifF  makes  title,  the  firft  bar  is  waired*  Br.  Trefpafs^  pL  }• 
cites  27  H.  8.  7. 

1 1 .  In  trefpafs  for  breaking  bis  dofe^  the  defendant^^^p  ^  place 
where  is  6  acres  in  17.  which  are  his  freehold^  the  jUaiMOffrepM 
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his  frankiinenuttt^  and  not  thefranktmiment  hfthe  iefenJant.  If  the 
plaintiff  has  6  acres  there,  and  the  defendant  has  other  6  acresy  the 
defendant  cannot  give  in  evidence  that  he  did  the  trefpafs  in  his  own 
6  acres,  but  his  pUaJhaU  be  intended  to  relate  to  theft  6  acres  of  the 
plaintiffs  becaufe  ////  defendant  gives  a  name  to  the  place  where  th6 
trefpsus  was  done,  the  plaintiff  need  not  make  any  new  ajjignmeni,  (inc(i 
the  defendant  hath  not  varied  the  meaning  oi  theplaintiff^  as  by  fay*  . 
ing  that  the  place  where^  &c.  is  6  acres  called  Greenmeady  &c. 
D.  23.  b.  pi.  147.  Mich.  23  H.  8.  Anon, 

12.  If  tiie  plaintiff  in  trefpafs  nuies  a  new  ajftgnment^  and  gives 
a  Jpedal  name  to  the  place^  and  alfo  ajjigns  boundaries  on  every  part 
•of  the  place,  viz.  eail,  weft,  north,  and  fouth,  and  names  the 
^undarJeSf  it  was  held  by  feveral  that  he  ought  to  prove  tho/e  to  be 
true^  as  well  as  the  name  of  the  place,  becaufe  every  word,  which 
is  put  in  the  new  aflignment  to  make  the  place  plain  and  certain 
to  the  jury  before  the  words  alias  quam  in  barra,  is  effe£lual,  and 
the  buttals  are  parcel  of  the  new  aflignment ;  but  quaere,  becaufe 
the  opinions  are  differing.  D.  161.  b.  pL  46.  Trin.  4  &  5  P.  &  M. 
Saunders  v.  Lord  Burgh. 

1 3.  In  trefpafs  quare  claufum  fregit,  &c.  the  new  afjtgnment  was^And.  jr.  pt. 
(viz.)  in  one  acre  of  land  or  meadow  lying  in  afield  in  S.  aforefaid  called  73; '»  ^^ 
Northfield^  6fr.     The  defendant ^  as  to  the  trefpafs  de  novo  ajftgnat  in   y.  Mayei 
pritd?  acra  terrst^  pleaded  not  guilty.    But  the  jury  was  difcharged,  by  aces  this 
the  opinion  of  the  Court,  for  the  uncertainty  in  the  new  affignment,  JJ^'^  . 
it  being  of  land  or  meadow^  and  there  being  no  buttals  or  name  to  abated  ^^ 
the  acre;  and  alfo  the  anfwer  was  to  the  acre  of  land  only.    And  the  this  uncer. 

Jlaintiff  might  have  2  acres,  one  land  and  the  other  meadow.  ^K  ^^ 
).  264.  pi.  39.  Trln.  9  Eliz.  Anon.  Uut'thSb*'*^ 

munt  it  ss  psrct!  of  the  declaration ;  otherwife  could  not  be  that  the  writ  abate  It,  but  rather  ought  to  ht 
a  repleader,  and  fo  to  commence  at  the  new  affignment,  which  was  not  done  for  the  reafoa  aforefaid* 
^  ■  ■     Bcndl.  177.  pi.  222.  S.  C.  <hat  the  pleading  was  adjudged  void  of  both  parts. 

14.  Trefpafs  of  breaking  his  clofe  andhoufe.    The  defendant  \\a.i$*^ 
in  his  plea  put  the  plaintiff  to  a  new  aflignment,  (viz.)  an  houfe  l^r^^-^^T 
called  a  Jtable^  a  barn,  and  another  houfe  called  a  cart-houfe,    and  moftthe 
granary.     Per  Gawdy  J.  the  fame  is  good  enough ;  that  the  word  ^wy  iTamt 
domus  in  the  declaration  is  nomen  colle£livum,  and  contains  eve-  ^^'^* 

ry  thing  mentioned  in  the  new  affignment,  and  fo  was  the  opinion 
of  the  whole  Court.  2Le.  184.  pL  230.  Mich.  32  Eliz.  B.  R. 
Hore  v.  Wridlcfworlh.  *  [  C  co  1 

1^5.  When  in  trefpafs  the  defendant  pleads  in  bar,  and  the  plain-  The  decia. 
tiff  makes  a  new  aflignment,  it  is  reafonable  that  the  defendant  »ryon  was 
may  anfwer  to  this  new  afligned  wrong;  for  by  27  H.  8.  after  a  Ixfn'i^au' 
new  aflignment  the  old  bar  ir  waived,  and  out  of  the  book,  and  the  The  defend* 
defendaut  fhall  plead  to  the  new   affignment  as   if  he  had  never  "^  hMtd 
pleaded  brfore i    per  Gawdy  J.     To  •which  the  other  juftices  jtifV.^Ji'j, 
agreed.     Goldfb.  191.  pi.  128.  Hilf.  43  Eliz.  in  cafe  of  Bodjam  and  that  it* 
V.Smith.  wfl.bis 

for  damage  feapint.  •  The  plamtifT  made  a  «fw  (tj/lgftmeftt,  flat  the  place  where  the  caking  was, 
moat  tVL.Acri  in  Dale]  and  the  defendant  juftiSed  for  herlot  fecvlce.  GoJdtb.  19 1.  Bodyam  y. 
Smith.  ■  The  Court  were  all  dear  of  opinion,  that  the  defendant  might  vary  in  his  jufti^cition 
upon  the  new  afli^nmenti  and  Cj  a  jud^^mcnt  in  C.  B.  Was  rcvcrfed^  and  this  upoti  cool'ercr.ce  with 
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tbc  joftjccs  of  C.  B  and  great  ^efibetalioii.   ifo«  540.  pK  713.  Micb.  S5  ^  3^  ^^s-  OAas  .v.  Sna^ 

Aod.  29S.  pi.  306.  S.  C  but  S.  P.  doci  not  appear. Cro.  £.  5^9,  590.  pi.  27.  Mkb.  39  Jit 

40  Elis.  B.  R.  tbeS  •  C.  And  the  Couzt  bdd  the  pkadiDg  well  caou^h  }  fat  by  the  new  afignaneat 
the  bar  b  oocof  dootf,  as  if  it  oerer  had  been  pleaded- ;  and  cited  27  H.  S.  7.  And  it  may  be  that  he 
took  the  ox 4a  BU  Acce,  being  his  own  land,  ibr~  damage  Urafant,  and  aaotbcr  ia  Wb.  Aoc*  as  ftr 
the  berio^  and  (b  they  may  well  Hand  together ;  and  if  the  ca(e  be  fo,  he  couid  not  have  pleaded  it 
ocbenrife.  And  jodgment  in  C  B.  was  reirerfed.— GoIJfe.  191.  pL  12S.  Bodyam  v.  Snuffa*  S.C* 
accordingly. 

S.  C.  dted  16.  TrefpaCs  of  taking  his  beafts  at  K*  anJ  chafiitg  them^  &c 
^^**  The  ^eiexxAzntjuJlifies  infuch  a  ckfefor  damage feafaht.  The  plain- 
£tid  that  it  ^  refKes^  that  the  piace  ^hcre  ivas  afwiker  cloftj  Sec.  Whcrcnpoa 
hasfonneriy  the  defendant  demurredi  pretending  that  tjie  plaintiff' never  made 
ir^i^S^  any  new  ai&gnment|  but  where  the  writ  is  quare  daufum  fre* 
anewaf.  S^^  ^°^  ^  Court  held  the  contrary,  wherefore  it  was  ad- 
figmoent  judged  for  the  plaintiff.  Cro.  J.  141.  pi.  i8.  Mich.  4  Jac.  B.  R. 
■ji'^2.  Batt  V.  Bradley. 

a  ticipifstor  ' 

tddi^  goodsy  iSii  it  was  itMted  ia  ibis  cafe  that  it  may,  bot  that  it  is  geaetaUy  nfied  in  tie^a6  qoare 

T**-^"!"  ficg^    FwoeuL  Rep.  S3S.  pL  250.  Mich.  1677.  Cockley  v.  Pagrave. 


17.  In  an  a^on  of  trefpafs,  and  a  new  aflignment  made,  &c 
the  ^^  is  found  fir  the  piainirjf^  and  the  writ  of  enquiry  of  damagu 
^oas  general^  Hvitbout  any  mention  of  the  new  afJignmetU.  And  yet 
it  was  ruled  by  the  Court,  that  judgment  (hail  be  entered  for  the 
phuntifi^  although  that  the  clerks  (ay  in  ordinary  courie  it  is 
otherwife ;  and  with  that  judgment  agreed  the  cafe  of  Pcixeh 
AKD  Eason,  H.  43  Eliz.  B.  R.  Rot.  941.  for  the  new  affignment 
is  not  the  declaration  of  ;he  certainty  of  accompt.  Noy  26*  Sen* 
daU  ▼.  SendaU. 

1 8-  In  trefpafs  for  taking  and  carrying  avcay  1 00  loads  of  turf  at 
L.  tke  defendant  pleaded^  that  the  locus  in  quo^  &c.  (whereas  diere 
wss  no  place  alleged)  v:cs  2  acres  called  BL  Acre  in  L.  wkicb  nvix 
his  freehold.  The  plainti^  replied^  that  the  locus  in  quc^  &c.  'was  a 
piece  containing  20  acres  in  h.  alias  quant j  &c.  The  defendant  r^- 
jmned^  that  quoad  rnhqu^jm  tranfgrefftonem  in  pr^dsBis  20  acres^  nzt 
gjialty.  Alter  Terdicl  for  the  plaintiff  it  was  moved ,  that  this  was 
no  ijjue^  becaufe  there  were  neither  20  acres,  or  any  place  certain 
in  the  declaration.  But  adjudged  for  the  plaintiff^  for  though 
it  was  not  in  the  dechratica,  yet  it  was  no  depart ure,  becaufe 
both  parties  agreed  that  the  trefpafs  was  done  at  L.  fo  that  the 
afllgning  a  n!ore  particul.ir  plice  in  L.  ftands  with  and  reduces 
the  declaration  to  a  greater  ccrrainty,  and  /upplies  it ;  and  fo  is 
helped  by  the  ftarute  of  jeofails.  Hob.  176.  pi.  197*  HilL  14  Jac. 
Plant  V.  Thorley. 

19.  In  trefpiifs  of  his  clofe  broken,  againft  J.  and  2  odiers,  the 
vnit  ^uas  general :  cut  the  dcilaralizn  v:as  of  plowing  half  a  rosd^  and 
in  dl^pr.g  ar:::':er  h.ilf  r^zd  :  and  after  in  his  new  ii^gnment  fbewed 
it  to  ti  aj'ellv^ny  c7Kz^:r::ng  hy  i.:':mati;n  an  acre.  And  it  was  found 
for  the  plaintiff,  ar4d  damages  aFeffed  to  20s.  And  now  it  was 
moved  in  arrell  of  judgment,  becaufe  the  new  afhgnment  is  more 
large  than  the  deciarziicn .-  s.r.d  the  opinion  of  the  Court  wss, 
that  becaufe  ibis  was  bu:  ar.  action  of  txefpafs,  where  damages 
only  is  to  be  recovered,  rha:  1:1:5  is  very  good ;  but  otherwife  i:  is, 
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perchance  if  it  had  been  in  an  ejedment*    Win.  65;  Eaft.  21  Jac. 
C.  B.  Avis  V.  Gennie  &  al. 

ao.  Battery  was  laid  at  D-  The  defendant  jujiified  at  S.  In  the 
fame  county^  on  aid^  and  the  command  of  bailiffs^  to  prevent  a  re/cue  of 
goods  taken  by  them  in  execution.  But  the  plea  was  held  to  be  ill ;  f  551  ] 
for  the  bailiffs  have  authority  throughout  the  whole  county,  and 
fo  the  caufe  of  juftification  in  the  fame  county  not  local  \  and 
therefore  hejhould  have  Ju/li/ied  in  the  fame  place  (being  in  the  fame 
county)  where  the  plaintiff'  declared i  and  if  the  place  had  been  ma- 
terial, he  fhculd  have  traverfed  all  other  places  in  the  fame  coun« 
ty.  And  judgment  for  the  plaintiff,  3  Lev,  1 13.  Mich.  35  Car.  2. 
.C.  B.  Bridgwater  v.  Betheway. 

21.  Trefpafs  for  taking  his  cattle  in  Newmore.  The  defend- 
ant pleads  that  the  place  where  was  Stone^hill,  and  ju/lifies  that  it  is 
his  franktenemcnt.  The  plaintiflF  replies  that  there  is  a  river  runs 
through  Newmore f  and  on  the  north-jide  of  it  is  Stone-hill^  but  that 
he  took  the  cattle  on  the  fouth  fide  of  the  river ;  and  concludes  hoc  pa^ 
ratus  efl  verificare  ;  and  becatfe  the  defendant  has  not  anfwercd  to  the 
trefpafs  in  this  place  now  afftgned^  demands  judgment.  The  defend- 
ant demurs  generally ;  and  it  was  urged  that  this  replication  was 
not  well  concluded  \  for  he  ought  to  have  (lopped  at  hoc  paratus 
eft  verificare,  and  not  have  demanded  judgment  for  not  anfwer- 
ing  the  trefpafs  new  afligned,  when  it  was  impodible  he  (hould 
anfwer  it  before  it  was  alleged.  But  per  Curiam,  this  is  but  mat- 
ter of  form,  and  though  not  fo  formal,  yet  the  defendant  not> 
having  (hewed  it  for  caufe,  cannot  take  advantage  of  it,  although 
it  had  been  proper  only  to  have  averred  it,  or  elfe  he  might  have 
traverfed,  abfquc  hoc  that  he  took  the  cattle  at  Stone-hill.  Ffeerti. 
Rep.  238.  pi.  250.  Mich.  1677.  Cockley  v.  Pagrave. 

22.  If  a  man  brings  trefpafs  for  taking  his  cattle  in  Black  Acre 
onfuch  a  day^  and  the  defendant  jujlifies  the  taking  at  another  place 
damage  feaf ant y  the  plaintiff  may  make  a  novel  afligument,  if  there 
^ere  2  takings^  So  if  there  were  2  batteries  on  one  day,  and  the 
one  were  on  the  plaintiffs s  own  affault^  and  the  other  not^  if  he  will 
juftify  one  de  fon  afl'ault  demcfne,  he  may  make  a  new  affignment 
joi  the  odier  battery.  Agreed  per  tot.  Cur.  6  Mod.  X20.  Hill. 
2  Ann.  B.  R.  in  cafe  of  Elwis  v.  Lombe. 


(W.   a)      Pleadings.      ^e  efl  eadcm  TranJgreJJio.   sce  Record 
Good  or  neceflary  in  what  Cafes.  Cn)»W**v- 

1.  T^RESPASS.  The  defendant  faid,  that  the  land  is^acres^ 
-*  of  which  he  was  feifed  in  fee  till  by  the  plaintiff  diffeifedy  upon 
which  he  entered ;  which  is  the  fame  entry  of  which  the  adlion  is 
brought.  And  a  good  pica,  per  tot.  Cur.  becaufe  the  .a£lion  was 
of  entry  into  the  clofe  of  the  plaintiff,  and  the  defendant  has 
averred  that  it  is  the  fame  entry,  for  olherwife  it  is  no  plea ;  for 
if  otherwifcy  then  it  feems  that  he  fliall  fay  that  it  was  his  frankte^ 
netnenty  is^c,  or  make  title  and  give  colour,  &c.  Br,  Trefpafs,  pi.  357- 
Cites  21  E:*  4.  74, 

2.  Trefpafs 


^enk.9s.  pi.  ^.  Trcfpafs  of  breaking  bis  clofe  the  ijl  day  of  May.  The  JffenJU 
lilf^n^*  flwf/^A'fl^^i/  licence  of  the  phmtiff  the  fame  day^  by  which  he  enterii. 
tKcfpafs  o/*  Judgment  fi  afiioj  and  a  good  pleay  tvithout  faying  thai  it  is  the 
goedt  carrUd  fame  trefpafs.     Br.  Trcfpafs,  pi.  210.  cites  21  H.  7.  30. 

defenJmujuftifiet  the  fame  day  and  place-     Br.  Trefpafs,  pi.  119.  cites  21  H.  7.  39. 

Sa  in  crefpmfs  o/tatteiy,  and  he  jnftifies  the  fiune  day  and  pUce,  it  it  good,  witfaoat  ^Jiflg  dtfC  It  it 
the  fame  trefpais.     Br.  Trefpafs,  pi.  219.  cites  ai  H.  7.  39. 

But  if  he  jttftifies  at  another  day^  or  awother  pla  r,  then  he  ought  to  fay,  which  ia  the  laae  trelpalf^ 
*c.  And  this  per  Conftabie,  Serjeant,  which  was  affirnted  by  all  the  Coart  for  dear  law.  Br.  Tief- 
pais,  pU  ii9.«  citM  21  H.  7.  39.  Jenk.  92.  pi.  7S.  cites  S.  C«— S.C.  cited  by  WiUiaau  J* 

BolA.  1 38.  Trin.  9  Jac.  in  caie  of  VaOeaope  v.  Taylor. 

1^  552  3  3.  Trefpafs  for  ajfaulty  battery^  and  wounding  at  D.  in  the  county 
of  Stff.  26  Sept.  2 1  Eliz.  The  defendant  pleaded,  that  P.  /tar/  tf 
A.  was  feifed  of  60  acres  of  paflure  called  S.  in  7betford  hi  the  faid 
county^  and  let  them  to  R.W.  28  JSZiz.  for  2-1  years  ;  and  that  the 
plaintiff  tempore  quo  claufum  pradiff  fr^gi^  ^  cuniculos  ipfius  R.  iii^ 
deni  inventos  cum  retibus  ^  aliis  ingeniis  capere  voluit,  for  which  the 
defendanty  as  fervant  to  the  faid  R.  and  by  his  commandment^  molG* 
ter  manus  impofuit  upon  the  plaintlfF  at  T.  in  the  faid  60  acresy 
to  hinder  him  from  carrying  away  the  faid  conies  qux  eft  eadem, 
ice.  Abfque  hoc  that  ne  is  guihy  de  tranfgrefiione  &  infultu^ 
'  &c.  alibi  vel  alio  modo  in  Ai6t'  com'  SufF.  prout,  &c.  &  hoc,  &c. 
And  upon  demurrer  it  was  adjudged  for  the  plaintiff.  Cro.  £• 
242>  243.  pi.  7.  Trin.  33  Eliz.  B.  R.  Barret  v.  Havefett. 

4.  Trefpafs  for  taking  his  cattle  at  D.  and  driving  them  to 
places  XLtiknown.  The  defendant  pleaded,  that  S.  was  feifed  in  fee 
r/"  1 2  acres  in  M.  and  that  the  cattle  were  there  damage  feaf ant,  and 
he  by  the  command  of  S.  drove  them  to  D.  and  thence  to  F.  in  the  fame 
county,  Htihere  he  impounded  them,  which  is  the  fame  taking ;  ahfjue 
hoc  th^t  cepit  averia  pradiQ.  apud  D.  Adjudged  the  plea  was  ill, 
for  that  the  traverfe  is  a  departure  from  tne  firft  plea,  and  repug- 
nant to  the  matter  which  induces  it.  And  it  was  faid  there  needed 
no  traverfe,  becaufe  the  matter  of  the  juftification  is  tranfitory, 
and  not  local  \  but  it  faffices  that  he  juftifies  in  another  place. 
Cro.  E.  667.  pi.  21.  Pafch.  41  Eliz.  C.  B.  Sir  Walter  Sands  r. 
Lane* 

5.  Trefpafs  of  affaub  nnd  battery  in  London.  The  defendant 
pleaded,  that  the  plaintiff  entered  into  his  houfe  in  Wattham,  in  the 
county  ofEffex,  and  he  molliter  manus  impofuit  upon  him,  to  put  him 
tut  of  ms  houfe,  qux  eft  eadem,  &c.  Abfque  hoc,  that  he  is  cul- 
pnbilis  extra  Waltham.  Upon  demurrer  it  was  moved,  that  this 
ttefpafs  being  tranfitory,  the  place  is  not  traverfable ;  but  if  it  wa$» 
yet  he  ought  not.  to  conclude  his  plea  quse  eft  eadem,  &c«  But 
all  the  Court  held  the  contrary ;  for  ^he  caufe  of  the  Juftification 
being  local,  viz«  the  maintaining  of  the  pofTefEon  ot  his  houfe, 
he  may  welt  juftify  there,  but  not  elfewhere,  and  he  may  traverfe 
every  other  place ;  as  where  one  juftifies  as  conftable,  or  by  force 
of  a  warrant.  And  therefore  Popham  faid,  the  difference  is  be^ 
twixt  this  cafe  and  the  cafe  of  Patridge,  which  was  adjudged  in 
this  court,  that  where  one  juftifies  by  reafon  of  an  afTault  in  ano- 
ther county,  and  travcrfcs  the  county  in  the  declaration,  that  is 
not  good ',  becaufe  the  juftification  is  perfonal  and  tranfitory,  and 
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Hiight  be  alfejred  in  any  place  as  well  as  the  battery.  But  wherd 
k  is  local,  ajJ  here,  it  is  other wifcj  and  the  eonclufion  quae  e(l 
eadem  tranfgrelilo,  &c.  is  good  enough;  for  it  conclirdes, , that  it 
Is  the  fame  caufe  of  aft  ton,  -but  with  a  traverfe,  as  it  ought  to  bo 
of  neceility.  But  if  the  avennent  quae  eil  eadem  tranfgreflio 
had  been  omitted,  it  had  been  good  enough.  Wherefore,  upon 
the  firft  argument,  it  was  adjudged  for  the  defendant.  CrO.  E* 
^05.  pi.  27.  Mich.  41  Eliz.  in  B.  R.  Peacock  v.  Peacock. 

6.  If  a  declaration  be  general,  quare  claufum  fregit,  and  does  aKeb.  S60. 
not  exprefs  ivhaf  clofe^  there  the  defendant  may  mention  the  trefpafs  P^'  *^!^/^'^* 
at  another  ^•\y^  and  put  the  plaint :Jf  to  a  new  ojfignment ;  but  if  he  i.  b.  R. 
fay  quare  claufunv  vocat*  Dale  ficgit,  &c,  thervj  the  conclufion,  qu^  Marshal 
cfi  eadem  tranfgrefTio,  will  not  help  ;  per  Hale  Ch.  J.     i  Mod.  89.  c'„EN/cems 
p\  54.  Mich.  22  Car*  2.  B.  R.  Anon.  tobcs'.c. 

and  it  was  of 
trefp-irs  of  cutting  trees  1  May  j  the  defendant  juftified  at  another  day  que  eft  eadtfm  trahfgicflio  ;  but 
tJic  Court  held  it  ill,  unjefs  ii  was  tranCuury  only,  but  thcic  (hould  be  a  trivcrfe  abfque  hk>v:  that  he  is 
guilty  at  the  d^y  :n  the  deci'aracion  \  for  the  plaintiff  cannot  re()ly  tluc  he  did  the  ticlpaf;)  as  fuppofeJ, 
becaufe  that  woOld  b«  infinite,  and  To  iirtn  a  {general  dcmurr^. 

7.  In  trefpafs  for  breaking  atid  entering  his  honfe  on  the  loNo- 
yemb.,  &c.  the  defendant  jufiijied  his  entry  11  Nov.  by  procefs  out 
of  an  inferior  courts  5cc.  Quae  eft  eadem  fraftio  oc  intvufio,  and 
trav^fed  that  he  was  guilty  aliter  vel  alio  mcdo ;  upon  a  fpecial  de- 
murrer, it  was  rcfolved  inter  alia,  that  if  trefpafs  be  alleged  on  [  553  ] 
10  Nov.  and  the  juftificarion  on  1 1  Nov.  yet  if.  there  be  an  aver- 
ment qux  eil  cadcm  tranfgreffio,  as  here,  the  plea  is  good  without 
the  traverfe  j  and  that  though  the  plea  was  fufiicient  in  niatter  of 
rubiiancc,  yet  the  adding  the  traverfe  (though  merely  furplufage) 
being  fpccially  fhe^un  for  caufe  of  demurrer  lias  made  it  ill*  2  Lutw* 
J452.  Hill,  y  W,  3.  Hargrave  v.  Ward* 

j[X.  a)  ^Pleadings.   Giving  a  Kame  to  the  Place  whert  scc(u.a.4). 
the  Trefpais  was  done.     In  tihat  Cafes,  and  how* 

\,  crRESPAS^  in  it^.  ofbreaiing  his  clofe  and fpoi ling  his  grrfs ;  I'rtjpah  in 
-*     the  defendant  jujhfed  in  T.  abfque  hoc  that  he  is  guilty  in  ^-J^^^f- 
JV.   inodo  tsf  forma  j  the  plaintiff  f aid  that  T,  is  a  hamlet  of  JV.  thfiidiJc^ 
And  per  Newton  and  Markham,  by  this  replication  they  arc  agreed  abf^ut  bd 
that  W.  and  T.  are  all  one  and  the  fame  vill,  and  then  the  jufti-  '^'"^^  *''"-j 
iication  remains  not  anfwered.     Quxre  if  the  plaintiff  (hall  an-  ftisago  i 
fwcr  to  the  jufti fication  in  his  replication  ;  for  it  was  not  adjudged,  replication 
but  iflue  was  taken  that  T.  was  a  known  place,  prift,  and  the  others  ?"/^*  'i  i 
e  contra  *y  and  per  Newton  and  Markham,  it  is  not  fufficient  to  and  to  the  * 
Jay  that  T.  is  not  a  hamlet  of  W.  hwtfhallfay  that  it  is  a  hamlet  of  p'"  pleaded 
another  vill^  or  vill  by  itfelf  or  place  known,    Bn  Replication,  pi.  4*  ncr^&c™^i 

cites  20  H.  6.   28.  demurred, 

&e.     For 
liovr  the  pUa  smoants  to  s  juJllficatUn^  and  the  traverfe  cmounti  to  not  guilty ^  tubUb  are  repugnant^ 
Br.  Replitiaiiuo,  pi.  56.  (5S.)  eites  zz£.  4.  50* 

2.  In  trefpafs,  the  plaintiff,  in  his  county  gave  the  place  a  name  Br.Trtfpafs, 
sertain^vix.  Greenclofe^  Tind  the  defendant  anfwered  to  a  houfe  only  ;  P^-i64c»tM 

Vox-.  XXi  S  i  and  *^  '  ^  *' 
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14.  s.  G.     ^nd  per  Brian  and  Littleton,  this  giving  of  the  place  a  tiainie  tg 
Andf$y$f    furpit^age,   and  not  traverfable.      Br.  Nugation,   pi.  15.   dies 

that  the  »  ».  17    >•     /»  > 

word  green.     ^5*-4'  *4* 
c  ofe  wM  ilruck  out.     BxooJu  Uyh  quod  nota,  that  the  name  of  the  place  Aall  aot  coafd  die.  4»* 

Icndant  to  anfwer  to  it. 

3.  Trefpafs  of  breaking  his  clofe  and  fulverting  hu  foU^  v».  2 
tfrr^/  ofland^  &c.  the  defendant  faid^  that  the  acres  art  called  H^ika 
Acres y  and  pleaded  bar  i  and  well  per  Brian  and  Choke  jii^cesi 
for  the  defendant  may  give  name  in  bis  tar^  though  the  plaintijf  has 
not  given  name  in  his  county  and  if  the  defendant  pleads  in  bar  wtb* 
out  giving  name  to  the  place,  there  the  plaintiff'  in  his  re^icatian  mej 
give  name  to  the  land  where ,  &c.  For  otherwifc,  if  the  plaintiff 
have  feveral  acres  in  the  fame  vill,  and  the  defendant  has  jnilified 
in  fome,  and  in  fome  not,  he  {hall  lofe  his  juftification  \  and  when 
the  plaintiff  has  given  name  in  his  replication,  he  mxj  fay  that 
the  trefpafs  was  done  in  this  land  named,  &c.  But  in  aflion  upoa 
the  Aat.  of  5  Rich.  a.  he  fhall  not  plead  fo  by  a  name,  for  there  tba 
certainty  of  acres  is  cowfrifed  in  the  writ;  contrary  in  trefpafs^  qnod 
Cateiby  concefBt ;  but  by  him,  nvhere  the  plaintiff  gives  name  in  his 
count  the  defendant  may  vary  from  it ;  and  fo  note  the  divcrfity. 
Br.  Trefpafs,  pi.  360.  cites  21  £.  4.  80. 

4.  Trefpafs,  the  writ  and  the  count  were  quare  claufum  bept^ 
viz.  one  acre  of  meadow,  and  half  an  acre  of  pafture  ;  the  defendeart 
faid  that  the  place  is  called  B,  and  was  his  franktenetnent.  See.     Per 

Fairfax  Juftice,  where  he  gives^ame  in  his  writ  you  cannot  vary 
from  it,  but  contrary  where  the  writ  is  claufum  frcgit  generally, 
without  (hewing  name  or  quantity,  there  he  may  vary,  tnough  he 
gives  name  in  his  count ;  but  not  where  he  gives  name  in  his  writ 
C  554  ]  ^^  ^^  ^'^  ^"^  ^^^  count :  and  per  Hufiey  Ch,  J.  where  the  writ 
is  quare  claufum  fregit  containing  20  acres  or  10  acres,  the  defend^ 
ant  cannot  fay  that  the  place,  &r.  contains  6  acres,  &c.  or  more,  by 
which  he  may  plead  by  protefiation  that  the  place  is  named  B.  and  pr§ 
placito  that  the  place  is  his  franktenement ;  and  therefore  he  pleaded 
accordingly,  quod  nota.  Br.  Trefpafs,  pi.  ^66.  cites  22  E.  [4^]  17, 

5.  In  replevin  of  taking  in  D.  the  defefidant  jiiflificd  in  C.  aifque 
hoc  that  he  took  in  i).  The  plaintiff  faid  that  the  place  is  knoitm  bf 
the  one  name  and  the  other;  and  to  the  plea  pleaded  by  the  manner, 
no  law  puts  him  to.  anfwer,  &c.  Br.  Replication,  pi.  56.  cites 
X  H.  7.  21. 

6.  A£tion  upon  the  ftatute'of  8  H.  6.  of  entry  into  a  hemfe,  and 
20  acres  of  land  with  force,  the  defendant  pleaded  in  bar  and  gave 
the  acres  a  name,  and  was  not  fuffered  to  give  name  any  more  than 
in  aflife  or  prrecipc  quod  reddat,  becaufe  the  plaintiff  haj  given  cer^ 
tAinty  in  his  declaration  ;  and  fo  the  defendant  iliall  plead  to  it  at 
his  peril ;  as  in  writ  of  entry  in  nature  of  aflife,  he  fiiall  not  give 
a  name^     Br.  Pleadings,  pi.  134.  cites  5  H.  7.  28. 

7.  In  trefpafs,^  the  plaintiff  fuppofes  the  trefpafs  to  be  done  in 
the  breaking  of  his  houfe  and  clofe  in  fuch  a  town  :  the  defendant 

juflifies  in  a  houfe  and  clofe  in  the  fame  town,  andfbews  whick,  to  put 

tlie  plaintiff  to  hi^  new  affignment  j  to  wluch  the  plaiiniff  replied 

that 


ihti  ihe  hwfe  and  clofe  of  vihicb  he  complains  isfUch  a  ifou/e,  an  J  gives 
it  ajpeciai  name^^  upon  which  the  defendant  demurs ;  and  adjudge^ 
that  the  plaintiff  take  nothing  by  his  writ }  for  albeit  a  houfe  may 
have  a  curtilage  which  pafles  by  the  name  of  a  mefluage  with  the 
appurtenances,  yet  this  {hall  not  be  in  this  cafe,  for  by  the  bar  the 
plaintiff ^is  bound  to  make  afpecial  demonjiration  in  what  mejfuage  and 
tviat  clofe  he/ufpofes  the  tre^fs  to  be  done,  as  to  fay  that  the  houfp 
has  a  curtilage,  the  which  be  broke,  and  it  ihall  not  be  taken  by 
intendment  that  the  mefluage  had  fuch  a  curtilage  to  it,  if  it 
be  not  fpecially  named.  Poph.  lop,  pi.  4.  Mich»  38  &  39  £Uz. 
Anon. 

8.  Trefpafs  of  breaking  his  houfe  andclofes  /  the  defendant  pleaded 
that  the  houfe  is  called  C.  and  one  of  the  clofes  is  BL.AcrCy  and  the 

*  other  Wh,  Acre^  and  that  they  are  hisfreehold^  and  fo  juftifies.  The 
plaintiff  replies  that  the  trefpafs  done  was  in  C  and  in  BL  Acre^ 
nxfhicb  are  his  freehold^  abfque  hoc  that  they  are  the  freehold  of  the  de* 

fendant ,-  and  that  the  trefpafs  was  done  in  another  place  containing  . 
20  acresy  alias  quam  Wh.  Acre^  &c.  Upon  demurrer,  all  the  juf** ' 
tices,  praeter  Walmiley,  held  that  in  regard  the  defendant  has  bit 
feme  of  the  places  wherein  the  plaintiff  intended  the  trefpafs,  and 
pleaded  thereto  \  the  plaintiff  may  well  anfwer  to  that  part,  and 
the  defendant  (hall  have  no  other  anfwer ;  aa  if  the  defendant  had 
hit  one  place  and  had  confeffed  the  a£tion  therein,  the  plaintift 
needed  not  make  any  anfwer  thereto ;  and  the  defendant  Jball  mi 
wave  his  anfwer,  and  anfwer  to  all  di  novo.  Wherefore.it  was  ad« 
judged  for  the  plaintiff.  Cro.  £.812.  ph  18.  Hill.  43  Eliz.  C.  B« 
Prettyman  v.  Lawrence.  ^ 

9«  Trefpafs,  8cc.  for  immoderately  beating,  wounding,  and  cha*^ 

Jing  horfes  and  beafis  at  R,,  &c.     The  defendant  pleaded  that  the 

place  where,  &c.  was  called  Speltriggs  in  R.  and  is  his  franktenementf 
and  fo  juftijied  for  damage-feafant  by  gently  chafing  and  Jhiking  them 
Hsrith  a  little  flick  doing  no  damage  quse  funt  eadem,  &c.  The  plain-^ 
tiff  replied,  that  de  injuria  fua  propria  abfque  caufa  the  defendant  gra^ 
^jiter  li  immoderate  percuffit  the  horfes,  &c.  It  feems  that  upon 
demurrer,  judgment  was  given  for  the  defendant,  becaufe  the 
>irord8  (apud  R.  pradiff )  were  omitted  in  the  replication.  Sec 
2  Lutw.  1394.  and  1398.  Trin.  4  W.  &  M.  Cundal  v.  Hodgfon* 

[5553 

(Y.  a)     Pleading  Deed  of  the  Aticejlof.  Ct  (c.  b) 

i.  iN  trefpafs,  ike  dtfcndznt  pleaded  feoffment  of  the  father  of  the 
•*  plaintiff  xvrth  warranty,  whofe  heir,  &c.  made  to  the  defendant  \ 
and  no  plea  per  Albton,  Newton,  and  Porting,  by  which  he 
w^uved  it,  and  pleaded  the  fame  plea  with  colour ;  to  which  no 
more  was  (aid.    Br.  Trefpafs,  pL  156.  cites  22  H.  6.  42. 

2.  In  trefpafs,  the  defendant  faid  that  place  is  20  acres,  and  pleaded 
a  teleafe  of  all  the  righp  with  warranty  from  the  anceftor  of  the  plain- 
^ff,  whofe  heir  he  is,  made  to  J.  N.  tenant  of  the  land  whofe  eft  ate 
be  has,  and  relied  upon  the  toarranty.  ^  Pet  Suliard  this  is  no  p]ea> 
but  if  he  had  given  cohur  it  had  been  a  good  plea,  but  feveral  con- 
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•tra,  and  that  it  is  no  pl^a,  unlefs  when  the  franJUenement  comes  in  A* 
hate  and  by  'way  of  concluji&ny  it  is  then  a  good  plea,  and  not  as  here ; 
for  the  aftion  ftands  indifferent,  for  it  may  be  brought  by  tenant 
of  ff!e-(imp1e,  fee-tail,  for  term  of  life  or  for  years  ;  and  tbU  h 
a  real  har^  which  is  no  plea  in  an  action  merely  pcrfonal ;  for  it 
may  be  that  the  plaintiff  is  tenant  for  years,  or  by  execation  by 
elegit,  ftatute  merchant,  or  fuch  like,  and  therefore  no  plea.  Br- 
Trefpafs,  pi.  361.  cites  21  E.  4.  82. — And  cites  22  E.  4.  4.  by  the 
opinion  of  the  whole  Court  there,  except  Catcfby,  it  is  no  pica  \ 
quod  nota. 


See(q5^*.6).  (Z.  a)     Title.     In  what  Cafes  a  Title  mt^  be  Jbewn 

in  the  Cpunt  or  after  Pleadings, 

!•  tF  A.  brings  trefpafs  again  ft  B.  of  goods  carried  avoaj^  and  B. 
-*  fays  that  the  property  ivas  in  C.  ivbo  made  D,  his  executor^  and 
diedf  and  the  ordinary  fequejlered^  and  committed  the  adnnniflration  to 
jl,  and  A,  adtninijieredy  and  afttr  D.  prov:d  the  will  and  adminif-- 
teredy  judgment,  &c.  this  is  a  good  plea  without  making  title  to  B. 
And  the  fame  in  debt  by  executor,  to  fay  that  the  teflator  died 
outlawed  without  making  title.  Br.  Trefpafs,  pi.  347*  cites  ai 
E.  4.  5.  per  Brian  Ch  J. 

2.  Where  a  man  ji*fifies  in  trefpafs  jhr  dij^refs  fir  rtnf^  which 
he  recovered  of  a  Jlrcri^ery  iffuing  out  cf  the  fame  landy  it  is  no  good 
juflification  to  plead  the  recovery  only^  but  ought  to  fhew  title  alfo ; 
for  if  he  has  no  title,  the  ter-tenant  who  is  a  ftrangcr,  is  not  bound 
by  it*5  per  Moylc  and  Billing.  Br.  Judgment,  pi.  7.  cites  35 
H.  6.  10. — But  fee  39  H.  6.  thereof;  for  by  them  avowry  is  in 
the  poffcffion,  and  feifin  ought  to  be  alleged  and  not  the  recovery 
•[556  J  only.  Ibid. 

Poph.  J,  2.  g.  Trefpafs.  The  defendant  ji(flfied  thit  W.  was  feifed  in  fee^ 
ludftcd  ac-  ^''^  leafed  to  him  fir  years ;  that  the  plaintiff  claiming  by  cohttr  of  a 
cordingly;  deed  of  feoffment y  where  nothing  puffed^  enttredy  &c.  The  plaintiff  r^- 
andPopham,  pUfj  ^y  proteftation,  that  W,  was  not  fcifed  in  fie y  pro  placitoy  fays 
differ  from  T^^  ^^^  dimiftt.  And  being  found  for  the  plaintiff,  it  was  mov- 
Clcnch  and  cd  that  the  plaintiff  has  not  made  any  title  to  himfclf  in  his  repK- 
Gawdy,  faid  cation.  But  all  the  juftices  held  it  gDod  enough ;  for  in  this 
thatlatref-  aftion  a  man  need  not  make  any  title  to  hinifelf ;  but  other* 
paft  in  fome  wife  in  an  aflife  or  other  real  aft  ion  ;  alfo  by  the  defendants  plea^ 
cafes  the  that  the  plaint  ff  entered  by  colour  of  a  deed  of  feffmenty  *  he  admits 
traverfc  thc^  ^^^^  ^^  ^^  tenant  at  ^illy  which  is  not  deftroyed.  And  it  was  ad- 
bar,  or  part  judged  for  the  plaintiff.  Cro.  E.  288.  pi.  4.  Mich.  34  &  35  Eliz. 
cf  it,  with-  '^^  u^  ^    Tuftice  Fenner  v.  Fifher. 

out  making  '' 

any  other  title  than  what  is  acknowledged  to  the  plaintiff  hy  the  bar ;  but  Ui<s  always  ooglit  to 
be  where  a  title  is  acknowledged  to  the  plaintitT  by  ti^e  bar,  and  by  another  means  deftroyed  by  di* 
fime  bar ;  fjr  there  it  fu£|ces  the  plaintift'  to  traverfe  that  part  of  the  bar  which  goes  to  the  ddlruAioaof 
the  title  of  the  plaintiff  comprized  In  the  bar,  without  making  any  other  title  ;  but  \(  he  wiUtrayetie  asy 
other  part  of  the  bar,  he  cannot  do  it  without  making  an  efpecial  title  to  himfclf  in  his  repUcarjcc^ 
where  by  the  bar  the  firlt  poffeiKon  appears  to  be  in  the  defendant,  bccaufe  although  the  traverfe  Th^::e  Ve 
found  for  the  plaintiff,  yet  notwithftanding  by  the  recoid  in  fuch  a  cafe  the  firft  poflcfito&s  vnJ.  :tiii 
appear  to  be  19  the  defendant^  which  fui£ces  to  mainCalA  his  regrcfs  upon  tbepiaindff  ^  ui  ttcicro." 


tlie  Cavu  has.no  matter  before  them  In  fuch  a  cafe  to  adjudge  for  the  plaiLtiff,  unlefs  in  cafes  where 
the  plaintiff  (hews  a  fpecial  title  und^r  the  pcflfeflion  of  the  defendant. 

yir  for  exan^plc;  i>i  trefpafs  for  breaking  of  LU  dofe,  the  defrndant  pi  ads  that  J.  G.  wasielfed  of 
It  in  his  dtmcfne  as  of  fee,  and  infejffed  J.  K>  by  virtue  of  w!iich  lie  u-a3  fcifcJ  Accordingly,  and  fo 
bring  feifed,  infeoffed  the  defendant  of  it,  by  which  h^  was  fcifcJ,  until  llie  piAiiit'.fx'  claiming  by  co- 
lour oft  deed  of  feoffment  made  by  the  fa'd  J.  G.  long  befote  he  inleoffed  J.  K.  (where  nothing 
paiied  by  the  fald  fcoffmen')  eiteved,  upon  wiioin  the  defendant  did  re-^nter,  here  the  plaintiff  may 
well  traverfe  the  feoffment  fupp;fcJ  to  be  mudc  by  the  Uid  J.  G.  to  the  fald  J.  K.  w:chout  m^irg 
tide,  becajfe  this  feoffment  only  dellrv>ys  the  eilite  at  will  niaJe  by    ihe  faid  J.  G.  ti  t.te  pUinxiff» 
which  being  deftroyed,  he  cannot  enter  up.m  the  defendant,  albeit  the  defendant  com*s  to  tiie  tand 
by  diffeifin,  and  not  by  the  feoffment  of  tlie  fa  d  J.  K.    For  the  HiSt  polTtflJaon  of  the  defendant  is  a 
good  title  in  trefpafs  a^iainlt  the  pLintiff,  if  he  cannot  ihcw  or  maintain  a  title  paramount.     But  the 
f^offnnentof  the  fald  J.  G.  be:ng  triverfed  and  found  for  him,  he  has  by  tlie  ackn6w;<'ogmfnt  of  the 
defendant  him  felf,  a  good  title,  gaind  hrm,  by  reafoa  of  the  fird  eftate  at  wilt  acicno^viedged  by  the 
defendant  to  be  to  the  plaintiff,  and  now  not  defeated  ;  but  in  the  fam*  cafe  he  cannot   traverfe  the 
fcoffmen.  fup^olird  lo  be  made  by  the  faid  J.  Is.,  to  the  defendant  without  any  fprcial  title  made  tohim- 
felf ;   for  albeit  that  J*  K.  did  not  infeoff  the  defendant,  but  that    he  defv^noant  diffeifed  him,  or  that  he 
comes  to  the  land  by  another  means,  yet  he  has  a  good  title  againft  the  plaintiff  by  his  firlt  poflVHioA 
not  deftroyed  by  any  title  paramount  by  any'  matter  which  appcais  by  tiie  record  upon  which  the  Court 
is  to  judge  J  and'v.ith  tliis  accords  the  opinion  of  31  £.4.  i. 

4.  Trefpafs,  &c.  qnarefoem/mfuufn  cepit.  Upon  not  guilty  plead- 
ed, the  plaintiiF  had  a  v^rdift  ;  and  it  was  moved  in  arreft  of  judg- 
ment that  the  deciaration  v/as  ill,  becaufe  he  had  net  purfued  his 
title  made  in  the  declaration.     Bui  Coke  Ch.  J.  faid,  that  quarc 
foenum  fuum  cepit  //  fufficiejit.     And  the  Court  held  clearly  the 
declaration  good ;  for  it  is  only  matter  of  furplufage  for  a  plain- 
tiff in  trefpafs  to  make  title  in  his  declaration  ;  and  if  he  makes  a 
title,  and  docs  not  purfue  it,  or  if  his  title  be  not  good,  it  is  not 
material,  being  only  matter  of  furplufage,  and  nugatory.     And 
by  Doderidge  J.  the  plaifitiff'  fieecfs  not  make  any  title ^  in  an  a£tion 
of  trefpafs,  the  fame  being  a  poffeffory  aftion;  but  if  he  do  make 
a  title  in  the  way  of  evidence,  he  ought  then  to  purfue  the  fame  y  and 
tnake  it  good ,  but  he  needs  not  to  make  any  title  in  his  declaration, 
faying  that  this  Jiay  was  for  tithe  belonging  to  his  farm,  which  is 
more  than  he  needed  to  have  done ;  this  is  but  furplufage.     And 
judgment  for  the  plaintiff.     aBulft.  288,  Mich.   i2jac.  Willa- 
more  v.  Bamford. 

5,  In  trefpafs  for  ftriking  and  liliing  accipitrem  ipfius  the  plain^^ 
tiff".  After  a  verdidt  for  the  plamtilF,  it  vils  fticved  in  arreft  of 
judgment,  that  the  plaintiff  did  notffje%v  ivhai  kind  of  hawk  it  nvas^ 
whether  a  gofshawk  or  lanncr,  &c.  for  accipiter  is  the  genus,  and  , 
he  ought  to  flicw  the  fpecies  thereof;  7ior  does  he  fiiew  that  the 
kaivk  'Was  re^'laimtd ;  for  being  ferx  naturae,  no  man  can  have 
property,  unlefs  reclaimed.     But  th.e  -Court  held  the  declaration 

food  enough,  being  in  trefpafs  for  ilriking  and  killing,  3cc.  which 
e  only  may  have  who  has  the  pcffeffion.     Cro.  C.  18.  pi.  ii. 
Mich.  I  Car.  C.  B.  Sir  Fra.  Vincent  v.  Lefney. 

6.  In  an  arreft  of  judgment  in  an  aft  ion  of  trefpafs  for  carryirg 
aavay  24  load  of  timber^  the  exception  was,  that  the  timber  is  not 

faid  to  ht  the  timber  ipfus  qt:erentisy  and  fo  no  caufe  of  a£):ion« 
Upon  this,  judgment  was  arrcficd.  Styl.  53.  Mich.  23  Car.  Wood 
V.  Salter. 

•  7.  In  trefpafs  quare  clatfum  fregky  and  threw  doiun  his  fences.  CS57  ] 
The   defendant   pleaded  not  guilty  to  all,   but  the  breaking  of 
tlie  fences,  azid  for  that  he  J ujlifes ;  for  that  he  was  pojtfed  ofcer^ 
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talfi  corn  in  the  place  vihere^  as  of  his  proper  goods ^  and  taade  ahrmA 

in  the  fence^  as  was  necejfary  far  the  carrying  of  it  away»     The 

plaintiff  demurs  fpecially^  becaufe  he  did  notjhew  hy  what  title  he 

vios  poffeffed  of  the  com.     And  the  Court  were  of  opinion  that  for 

that  caule  the  plea  was  infufficient ;  and  Twifden  tsid,  if  the  ifae« 

riff  upon  a  fieri  facias  fells  com  growing,  the  vendee  cannot  juftify 

an  entry  upon  the  land  to  reap  it^  until  fuch  time  as  the  com 

is  ripe.     I  Vent.  221,  222.  Trin*  24  Car.  2.  in  B.  R.  Fenot  ¥• 

Bridges. 

I.e.  <itBd         8.  Trefpafs  quare  r/i9i^i» ^^^9  herbas  concuUavity  Isf  diverfat 

♦  H^'i' *'  r/ir^fl^^^w  tritici  ibidem  afportavit.     After  verdifl  it  was  moved  in 

s«  Car.  1.    arreft  of  judgment^  becaufe  the  plaintiff  did  not  fet  forth  wibrfe 

lb  B.R.'ui    tuheat  it  Was  s    for  it  was  mtfaidiUdem  crefcetf^  out  ibidem  ajCr 

TeV/y  t;    portavit.     Adjornatur.    Vent,  278.  Mich,  27  &  28  Car.  2.  B.  R. 

3rKAo.  *    Holland  v.  Ellis. 

vricKt,  at 

a  cife  of  the  Mkhaelmas  term  before,  as  in  trefpaft  for  eating  up  fo  many  load  of  wfaeat  then  aii4 
there  being,  with  cattk ;  and  becaufe  the  plaintiff*  did  not  fay  Mada  iplius,^  jadgment  was  ftayad. 
3  Ksb.  524.  pl«  6.  S.  C.  hot  that  had  it  been  ibidem  crefcent*  it  woold  be  intended  fua;  hm  here 
being  caiedat*  it  is  [to  be  intended]  feveiedy  and  may  be  a  ftranger's  goods ;  per  WiJd  J.  which  the 
othera  agreed,  and  judgment  ftaid»  S.  C.  cited  Arg.  Ld.  Raym.  Rep.  239.  iacafeof  Fokt- 

IXROT  V.  Atlmxi,  and  fays  that  HaleCh*J*  then  did,  that  if  it  had  been  anew  point,  be  woi^ 
not  have  arrefled  judgment  for  thiscaufe;  for  fince  the  plaintiff  has  faid  tha:  it  was  his  dole,  the  coca 
there  ihould  be  intended  prima  fade  his  corn  ;  but  he  laid  that  there  were  fo  many  precedents  to  the 
contrary,  that  becauft  he  would  not  over-rule  them,  he  arrefted  the  judgment  for  this  caa(e.  Att4 
there  in  the  principal  cafe  of  Fontkroy  v.  Aj^mer,  the  count  in  trefpafs  was  of  fifiimg  m  hit  ftverti 
ffhtry^  ff  fifcti  cepit  \  and  exception  being  taicen  fos  net  faying  (fntsj  and  fo  had  not  incitled  himicif  ta 
tne  a£lion,  he  not  having  laid  any  property  of  the  fifli  in  him,  the  Court  feemed  to  incline  ftrongly 
chat  this  exception  was  not  very  confiderable  for  tlie  re|fons  that  Hale  Ch.J.  gave  againft  his  own  jadg« 
nent  in  that  caftp  of  Holland. 

9.  In  trefpafs  of  breaking  his  chfe,  and  taking  his  goods^  the  de« 
iendant  jufified  the  taking  nomine  diflriEiionis^  by  command  of  the 
lord  of  the  manor  for  non-payment  of  rent*  The  plaintiff  replied  thai 
the  place  where^  &c.  //  extra^  abfque  hoc  that  it  is  infra  feodum.  The 
defendant  demurred  fpecially,  becaufe  the  plaintiff,  pleading  hors 
de  fon  fee,  (hould  have  taken  the  tenancy  upon  him.  But  the 
Court  held  that  this  is  to  be  intended  in  cafes  of  aflife,  and  fo 
Co.  Litt.  1.  b.  is  to  be  underftood;  but  the  principal  cafe  is  an 
ft£lioh  oi  trefpafs  brought  upon  the  poffeffion^  and  not  upon  the  title ; 
fo  that  if  the  plaintiff  deftroys  the  defendant's  jnftification,  it  is 
well  enough.  2  Mod.  103.  Trin.  28  Car.  2.  C.  B.  Sherrard  t.  . 
Smith. 

10.  Trefpafs  vi  &  armis  for  taking  the  mare  ipftus  querentis,  nee 
pon  bona  tff  caialla  fequentiay  viz.  and  fums  them  up,  but  does  noi 

fay  they  were  the  goods  ipfitts  querentis ;  and  tliereupon  the  defend'* 
ant  demurs;  and  refolved  the  plaintiff  may  have  judgment  for  the 
mare,  and  releafe  the  a£lion  ror  the  refidue.  Raym.  395.  Trin« 
32  Car.  %.  B.  R.  Cutforthay  v.  Taylor, 

1 1 .  In  trefpafs  for  chefmg  of  his  fheepy  the  defendant  made  conu^ 
fanceas  bailiff  to  7*  for  damage feaf ant  in  the  acre  of  ground^  rf  which 

r.  ti>as  pojwfedi  and  there  was  a  demurrer  to  the  plea,  becaufe 
he  did  notjbew  what  title  or  eftate  he  had^  noranyfeifin  or  freehold  i 
and  therefore  judgment  was  given  for  the  plaintiff,  Arg. 
4  Mod.  419.  Pafch.  7  W.  3.  B.  R.  in  cafe  of  Strode  v.  Byrt,  cites 
It  as  Trin.  4  Will.  &  M.  m  C.  B.  Godfrey  v.  Rock. 

X2*  Trefpaft 


T2.  Trefpafs  for  breaking  his  clofe  at  D*  it  duos  equas  apud  D.  6  Mod.  14^ 
mnd  20  lujbils  of  wheat  de  boms  propriis  ipjius^  &c.  did  take,  &c.  ^^^^'  * 
the  defendant  pleaded  mt  guHty  as  to  all  but  the  horfeSy  and  as  to  v.^Mil l'* 
them  jufltfied  by^difirefs  for  rent.    After  verdi£l  for  the  plaintiiF,  s.  C.  held 
it  was  moved  in  arreft  of  judgment,  that  the  horfes  nvere  not  alleged  ^^^^K^ 
to  be  the  goods  of  the  plaintiff.     It  was  held  that  the  plea  did  not  ^oun  itld 
confefs  a  property ;  for  a  *  diftrefs  might  be  of  a  ftranger's  goods  the  cafe  was 
for  the  rent,  and  that  the  copulative  (isTJ  did  not  let  it  into  thofub-  ^J^^, 
fequent  part  of  the  other  fentence^  fo  as  to  make  the  horfes  come  phiotiffia 
under  the  words  (dc  bonis  propriis).     2  Salk.  640.  pi.  9.  Trin.  trcfpaft  de- 
2  Ann.  B.  R.  Joce  v.  MUls.  '^^'^^ 

«Bt  took  away  two  cowf  from  his  land  in  Dale^  and  alfo  ft  horfea  of  the  (oods  of  the  plaintiff  from 
the  faid  Dale  ^  lb  that  laying  a  Yeoue  for  the  taking  of  the  2  cows  dofes^ip  the  fenience,  and  iater- 
niptaita  bdog  coupled  with  the  id  feotence,  or  the  matter  of  defcription  which  follows. 

•C558] 

13.  In  trefpafs  for  taking  cows  in  the  plaintiff* s  clofe ^  defendant 
pleads  in  bar,  that  they  were  damage  feafant  in  claufo  fuo.  Plain- 
tiff demurs,  becaufe  ht  fet  forth  no  title  to  the  clofe.  Refolved  that 
it  was  well  without  it;  for  a  pofleflbry  right  is  fulEcient  to 
maintain  an  a£lion  of  trefpafs.  And  this  difference  was  taken, 
that  where  the  defendant  juftiiies  to  z  place  fpedally  laid  do%vn  in 
the  declaration^  there  a  title  muft  be  (hewn ;  but  where  no  place 
is  fpeciallj  laid  down,  as  here  there  is  none,  there  he  need  notr 
10  Mod.  37.  Trin.  10  Ann.  B.  R.  Of  way  v.  Briftow. 


(A.  b)     Plea  good,  without  Jbe wing  Title  in  himfelf, 
or  Authority  from  him  who  has. 

* 

I.  'TrRESPAS3  agdnjl  2,  the  one  faid  that  the  plaintiff  was  his  Br,Trefp%ft, 
-■•     villeiny  judgment,  &c.  and  the  ether  faid  that  the  plaintiff  P|;*^54;  ci^M 
mfould  not  bejujlifiedy  but  efloined  himfelfy  and  the  lord  tooh  him  as  his 
villein,  and  the  defendant  came  in  aid  of  him  ;  and  the  other  faid  that  * 

frank,  and  of  frank  efiate  i  and  fo  fee  there  and  in  fevcral  other 
books,  he  who  juflifies  by  coming  in  aid,  does  not  fay  that  he  by  com-^ 
mandy  or  asfervant  of  the  other,  nor  at  his  requefty  came  in  aid,  and 
yet  well  \  therefore  quaere  if  the  law  implies  requeft  or  com- 
mand ;  for  it  feems  that  he  cannot  do  it  de  fon  tort  demefne. 
£r.  Trefpafs,  pi.  193.  cites  39  E.  3.  16. 

2.  In  trefpafs  the  defendant  faid  that  the  plaintiff  himfelf  leafed  Buthmtrt^ 
the  land  to  J,  N.  for  40  yearsy  which  term  yet  continues y  judgment,  ^*«^?^<w>*^. 
&c.  and  no  plea  by  award,  without  anfwering  that  he  by  his  com-*  tj^i'  ^ 
mandy  or  as  fervattt  to  the  leffeCy  did  the  trefpafs  /  for  this  amounts  ttntnt  may 
but  to  not  guilty,  and  that  the  termor  fhouUl  have  Ae  aftion,  ^7"**^!*' 
wid  not  the  plaintiff,  whoislcflbr.     Br.  Trefpafs,  pi.  57.  cites  4»*'i/iir^rjl 

'47  E.  3.  J.  tktraiivti 

vr  that  k<  is 
mt  nexi  heir,  Src.  wUbmt  mskmg  tltli  \  for  the  a£kion  affinns  him*     Contrary  againft  a  trcfpaflor  | 
JMCe  the  divcrficy.    Br.  Trefpafs,  pi.  57.  citei  47  £*  3*  5* 
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(B.  b)    Plea.    What  fetting  forth  of  Title  is  fujficicnt. 

I.  T7RESPA6S  cf  brcakin;:  his  clofc,  and  fpo'iling  his  grafsj 
Littleton  faid  //»^  place  is  a  great  field  mchfed  roundy  through 
'  which  field  is  a  way  comvionfar  kcrfe  and  wan  to  pafsy  and  tie  plain^ 
,  tiff  made  there  a  gate  over  the  ivas^  and  ^t  the  time  of  the  tTClY^fs 

the  defendant  opened  the  gate ^  and  ipfnt^on  by  ilje  way,   8c  hoc,  lie. 
and  a  good  pica,  tlxough.  he  did  not  fay  the  ficJd  i&  the  f rank- 
le S59  1  tenement  of  the  plaintifF;    for  this  (hall  be  implied  by  the  de- 
rlaration,  when  it  fays  claufum  fuum  fre>:it,  and  the  defendant 
did  not  dwiy  tliis  by  the  piea  above,  and  therefore  it  (liall  be  in- 
tended fo  ;  quod  nOta.     Br.  Trefpafs,  pi.  298.  cites  2  E-  4.  p. 
2.  In  trefpafs,  the  defendant  fahl  that  J.  S,  ivas  fiifed  in  fee 
'    ^vhofe  efiate  he  has^  Jind  the  plain  tiff"  dc^Tiurredy  and  g  ii*e  colour  by  J.  S. 
And  by  the  opinion  of  the  Court  iu  a  pole,  it  was  a  good  p!.:.i. 
Contra  by  the  reporter.     And  ]V.ool:e  fays  it  fcems  to  him  ih;ir 
it  is  not  a  good  plea  ;  for  he  does  r.ot  convey  title  to  the  defendnni  ; 
but  if  he  liad  conveyed  title  to  any  whofc:  eftate  the  defendant 
has,  then  wel^,  as  tofy  that  J.  5.  ivas  fifed  in  fee,  and  ditd  fiftdy 
and  the  land  a  fended  to  M,  nvho  entered ^  8<cc.  ivhofe  efiate  he  hasy  or 
that  J.  S.  ivas  f  if  id  infee^  and  infeojfcd  N.  &c.  ivhofe  efiate  he  has^ 
it  is  good.     Br.  Bar,  pi.  74.  cites  9  H.  7.  14. 
♦  S.  P.  Br.        2.  Trefpafs  of  a  clofe  broken.     The  defendant  faid,  thai  the 
••  s"!^ ciVcs*    ^Air^  nvhere^  &c.  //  an  acre  of  landy  of  ivhich  he  and  JiL  his  feme 
^jH.  7. 14.  %vere  feifed  in  their  dcr.icfne  cs  ofjee  before ^^  end  at  the  time  rf  /he 
trefpafs.     And  the  defendant  entered,   and  did  the  trefpaiS,  and 
exception  nvas  trhen^  becaufe  he  did  not  fay  that  they  ivere  feifed  injure 
uxorisy   or  Joint ly,    Sc    non  allocatur;    for  per  i<ineux  Ch.  J.   it 
is  •  fufficicDt  for  the  defendant  to  infitle  himfeJf  to  any  part   yf 
the  land  in  ivhatfoever  manner  it  be.     Br.  Fleadings,  pi.  84.  cites 
12  H.  7.  24. 

4.  In  trefpafs  the  defendant  pleadedy  that  he  leafed  the  land  to 
the  plaintiff  for  another  v:an^s  lifcy  and  that  hcy  for  tvhfe  life  it  ^junSy 
was  deady  upon  which  he  e? tiered.     And  it  is  adjudged,  that  itfuf 

fices  for  the  plaintiff  to  mointain  that  cefluy  que  vie  was  yd  livings  ' 
without  making  any  other  title.     Poph.  i,  2.  pi.  i-  Mich.  34  and 
35  Eliz.  in  B.  R.  in  cafe  of  Fcnner  v.  Fifhcr,  Arg.  cites  2  E.  4.  fcl, 

5.  In  trefpafs  for  taUng  his  cattle y  the  de{ifvA:Lnt  pleaded  that  he 
WTS  p^^fe/pd  of  ft  clofe  foV  a  term  of  yearSy  and  the  cattle  trefpaffei 
therein y  &c.  The  plaintilT  demurred,  and  judgment  was  gJTea 
for  the  defendant,  though  he  fhcwcd  no  title,  but  juftified  upon  a 
bare  pofTcfilcn.  And  this  difference  was  taken  by  Holt  Ch.  J. 
yhere  the  aFtion  is  iranfitoryy  as  trefpafs  for  taking  goods,  the 
plaintiff  is  foreclofecf  to  pretend  a  right  to  the  place,  nor  can  it 
be  contciled  upon  the  evidence  M'ho*hr.d  the  right, '  therefore' 
poflcffion  is  jullihcation  enough.     But  in  trefpafs  quare  claufum 

fre^it  it  is  otherwife,  bccaiifc  there  the  plahififTclairns  the  clofe, 
and  the  right  tr.r.y  he  c:nffed,  2  Salk.  643.  pi.  16.  P^Tcli.  8  Ann* 
E.  R.  Anon.  11 
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(C.  b)  Pleadings.  His  Franktenement.  That  the 
Place  where,  &c,  is  his  Franktenement,  or  the 
Franktenement  of  bis  Mafter. 

I.'  nrRESPASS  of  tramplitig  his  gmfs^  xht  defendant  pleaded  bis 
*  fratiktetjement,  Ihc  plaintiff fald^  that  the  defendant  took 
his  grafs  modo  &  forma,  prout,  &c.  and 'was  not  fuffered  to  have' 
this  general  averment  againft  this  fpeciaJ  matter,  by  which  he 
made  title  to  the  land.     Br.  Averment,  pi.  7.  cites  38  E.  3.  11. 

2.  In  trefpafs  tlie  defaidant  faidy  that  the  place  nvas  his  frank- 
tenement the  day  of  the  trefpafs  fuppofcdy  judgment -fi  aftio.  The 
plaintiff faidy  that  the  defendant  diffeifed  his  father y  nvho  died,  and 
the  plaintiff  entered ;    judgment,  &c.     And  the  defendant  durft 

not  demur  in  his  firft  plea ;  for,  by  all  the  juftices,  the  diffeiftn    C560J 
may  well  be  tried  in  trefpafs y  &c.     And  it  does  not  appear  if  the 
trefpafs  was  before  the  entry  or  after,  but  it  was  tempore  ingref- 
fiis,  &c.  as  it  fcems  by  the  pleading,  and  was  of  grafs  fpoiied,  &c. 
Br.  Trefpafs,  pi.  80.  cites  7  H.  4.  4. 

3.  Warranty  to  A;w,  his  heirs  and  afftgns^  it  is  a  good  efloppel  Br. Trefpafs,^ 
againfl  the  defendant  to  fa\y  that  the  land  ivhercy  &c.   is  his  frank'  P*^°^^^*" 
tenementy  quod  nota,  (by  the  aflignee ;)  but  the  other  took  iflue 

with  him  gratis  ;  therefore  quaere,  &c.  For  in  trefpafs  the  fame 
year,  fo.  35,  36,  xht  defendant  pleaded  his  fra?iktenement ;  and  the 
plaintiff  pleaded  a  fecffment  by  deed  of  J.  P.  ancefor  of  the  de^ 
fendant  whofe  heir  he  isy  to  N.  S.  nvhofe  eflate  he  has  ;  and  demand-* 
ed  judgment,  if  he  againll  the  deed  of  his  anceftor,  whofe  heir  he 
is«  (hall  be  admitted  to  fay  his  franktenement ;  but  at  laft  he  was 
compelled  to  conclude  upon  the  franktenement,  bccaufe  it  is 
only  an  aftion  of  trefpafs  \  quod  tit>ta.  Br.  Eftoppel,  pi.  6%.  cites 
14H.  4.  13. 

4.  In  trefpafs  of  fpoiling  his  grafs  the  defendant  faid  that  the 
place,  at  the  time  of  the  trefpafs,  'Lvas  the  franktenement  of  his  maf 
ter,  by  which  by  his  covimarid  he  entered  and  did  the  trefpafs ,  judg- 
ment, &c.  The  plaintiff  faid,  that  defon  tort  demefne,  without  fuch 
canfe;  and  held  a  good  plea.  And  yet  if  the  mailer  himfelf  had 
been  party,  and  had  pleaded  his  franktenement,  there  this  had 
been  no  plea  •,  but  the  plaintiff  had  been  compelled  to  have  made 
title,  or  to  have  anfwered  to  the  franktenement;  but  now  the 
authority  of  the  defendant  is  in  iffncy  and  not  the  franktenement. 
Br.  De  fon  tert,  &c.  pi.  13.  cites  8  H.  6,  34. 

5.  In  trefpafs  the  defendant  jufftfiedy  that  it  was  the  franktene"  Br.  Tn- 
ment  of  his  tnafler  E.  by  which  he,  by  his  eommand,  entered  and  did  J^^*|^' 
^e  trefpafs.     The  plaintiff  faid,  that  before  that  E.  any  thing  had,  citciS.c' 
'  IV,  was  feifedy  and  infeffed  the  plaintiff,   wha  was  fcifed  till  by  3". 

diffeifedy  who  infeoffed  the  fame  E.  and  the  plaintiff  re-entered,  and 

the  trefpafs  mcfne  between  the  diffeiftn  and  the  re-entry.     The  de^ 

fendant  faidy  that  N.   was  feifed,  and  enfeoffed  E.  judgment  &  non 

'allocatur;  by  which  he  faid  as  above,  and  traverfed the  diffeifm^ 

^xid  fo  to  ifliie.     Br.  Trefpafs*,  pi.  138.  cites  21  H,  6.  ^,  $. 

^*  Is 
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Mut  in  the  6.  In  trefpafs  of  entering  into  his  ciofe,  if  the  iefenianf  fays^ 
SeflxaU fty^'  /A/i/  y.  S.  Huasfeifedy  and ir^ceffcd  him^  and  gives  coioury  ihtfiaitfm 
sbfyue  hoc  trff  may  fay  that  R.  wasjnfed^  and  kafed  to  J.  S,  at  'willj  who  gave 
that  J,S.    fQ  the  defendant^  and  R.  re^ntend^  and  inferffed  the  pUnnttjf^  edfyim 

^T^tJ/'*  ^  ^^"^  T  *•  ^«y  ^*''^  ^^y  ^fi  ^  «''*'  *°<*  a<imittcd  for  a 
&c*  ibii.'     good  plea.     Br.  Trefpafs,  pi.  308.  cites  5  £.  4.  i. 

7.  If  a  m^dJi  juftifiesjn  trefpafs  as  his  Jranhenement^  it  is  no  plea 
that  it  was  the  franktenement  of  the  defendant,  abfque  hoc  diat 
the  other  leafed.  Br.  Counterpka  de  Aid,  pL  ax.  cites  5  £.  4.  2. 

8.  In  trefpajb  the  defendant  faidy  that  the  place  is  20  acres^  nvbick 
was  the  franltefiement  of  S.  and  he^  as  hisfervant^  and  by  his  com* 
mandf  entered^  and  5.  took  the  beqfts  damage  fetfant^  emd  deUvereJ 
them  to  the  defendant^  to  put  them  in  pounds  &c.  which  he  £df  &C4 
and  it  was  held  a  good  plea  ^  for  hyfucb  takings  the  property  is  mi 
out  of  the  plaintiff  \  for  if  it  was,  then  the  pTaintifT  cannot  have 
trefpafs  againft  the  fecond  trefpaflbr ;  and  the  plaintiff  traverfid 
the  franktenement^  and  would  have  pleaded  another  plea  for  die 
beaftst  and  was  not  fufiered,  for  the  firft  goes  to  all ;  for  if  it  be 
not  the  franktenement  of  the  defendant,  he  cannot  diftrain  da- 
mage feafant.     Br.  Trefpafs,  pi.  329.  cites  12  E.  4.  lo* 

9*  Trefpafs  ffheafls  taken  in  A.  in  B,  the  d^endant  faii^  that  be 

himfelfvjos  feifed  of  4  dcres  called  C.  in  B,  eforefaidj  and  the  fame 

Azy  found  the  heafis  damage  feafant  in  C.  and  took  them  and  chafed 

them  towards  the  pounds  and  they  efcaped  into  A.  and  the  d^endani 

frefbly  retook  them^  wUch  is  the  fame  taking,  &c.     Pigot  (aid,  of 

your  own  tort  without  fuch  caufe.     And,  per  Brian  and  Qiock  J. 

^  561  ]  this  is  no  plea  $  for  where  the  defendant  intitles  himfeif  to  the  foU  by 

the  plcdsstiffy  or  his  ancejlors,  or  as  his  franktenement,  this  ought  to 

be  anfwered  fpecially,  and  fliall  not  fay  generally,  that  de  fon 

tort  demefne  \   quod  nota.    And  after,  per  Brian,  the  pka  is 

good  enough ;  for,  by  the  plea,  it  is  proved  that  he  took  tfaem 

before.    Br.  De  fon  tort,  &c.  pi.  22.  cites  21  £.4.  64. 

Br.Pieail.  lo.  In  trefpafs  of  goods  carried  away^  the  defendant  faid,  that  the 

^^'  s'c/  ^^^  '^  hir  franktenement,  and  he  found  the  goods  damage  feajant* 

And  per  Cur.  it  is  no  plea  without  fbewing  the  certainty  of  the  land^ 

becaufe  he  has  made  to  himfeif  title  to  the  goods,  and  therefore 

he  (hall  (hew  the  certainty  as  well  as  if  he  had  made  title  to  the 

franktenement  in  trefpafs  de  daulb  f radio.    Br.  Pleadings,  pi.  77. 

cites  5  H.  7.  28. 

s.P.  Br.  II,  But  in  trefpafs  de  claufo  ftoBo  the  defendant  may  fay,  that 

pl^T.cVta  ^^  P^^^*  where,  &c.  is  his  franktenement,  without  (hewing  the 

S.C.  But     certainty  of  the  land  ;  becaufe  the  writ  and  the  plea  are  genend,  and 

contra  where  he  docs  not  make  title  to  the  land ;  quod  nota,  per  tot.  Cur.    Br% 

t^^y,.     Pleadings,  pi.  77.  cites  5  H.  7.  28. 

U043  for  his  franktenement  Uoq  title,  becaufe  it  may  be  by  dlflelfin ;  quod  apti,  per  tot.  Cor. 

12.  Trefpafs  quarc  in  feperall  pifcaria  fua  pifcatus  fuit.  The 
drfendant  pleaded  franktenement :  and  a  good  plea,  per  Brian  and 
iteble.  But  Wood  contra.  Quscre  if  it  had  been  in  libera  pif- 
caria fua ;  for  it  feems  that  a  man  may  have  liberam  piicariam  in 
another's  foil ;  but  feveral  pifcary  fhall  be  intended  in  his  proper 
foilf    Br.TrefpafS;  pi.  426.  ekes  10  H.  7.  24. 

10  13.  Trefpafs 


13.  Tiefpafs  for  taiiUg  and  carrying  away  Ins  trees*  The  defend* 
mnt  pleaded  the  comoooa  bar,  viz,  that  the  place  where  the  trefpaft 
uras  fuppofed  to  be,  is  his  (the  defendant's)  freehold,  and  fo  juC- 
tifies  as  in  his  freehold^  &c.  But  adjudged  ill ;  for  this  is  no  plea 
in  trefpafs  de  bonis  afportatis,  but  peculiar  only  to  a  trefpafs  quars 
claujum  fregit.  Quod  nota.  Carth.  1 76.  Hill.  2  &  3' W.  &  JML 
B*  R.  Alftone  v.  Ilutcbaifon. 

14.  In  trefpafs  for  heakihg  bis  clofii  and  carrying  away  his  nvood 
end  JloneSf  &€•  the  ddznidLXit  jit/li^d,  &c.  that  the  place  where, 
&C.  is  called  R.  clo/e,  ai  d  is  his  freehold.  The  plaintifF  replied,  that 
it  was  his  freehold,  and  that  the  defendant^  de  injuria  fua  propria,  did 
break  and  enter,  &c*  and  carried  away  the  wood  and  fones,  &c.  and 
traverjed  that  it  was  t(e  freehold  of  the  defendant.  And  upon 
demurrer  the  defendant  had  judgment,  becaufe  the  plaintiiF  ought 
to  have  concluded  his  implication  to  the  countryi  for  there  was  no 
new  aflignment  $  for  th^s  always  alleges,  that  the  place  mentioned 
therein  is  alias  quam  iii  £arra,  fo  that  the  place  being  agreed  on 
both  fides  to  be  the  fame,  the  tiaverfe  of  the  freehold  mud  be  ilL 
Tlierefore  the  plaintiff  '^ught  to  have  concluded  his  replication  thus, 
viz.  that  it  was  his  freehold,  and  not  the  freehold  of  the  defendant,  fi 
boe  petit  quod  inqmratur  per  patriatn.  z  Lutw.  1399-  Trin* 
5  W.  &  M.  Huftler  v.  Raines. 

15.  There  are  2  ways  of  pleading  liherum  tenementum :  the  one 
without  any  manner  of  certainty,  the  other  with  a  certainty.  i&.  If 
there  be  cuiy  certainty,  as  that  the  place  is  Black-Acre^  libenim  tene^  > 
mentum  of  him,  then  the  way  to  reply  is  to  make  a  new  ajjtgnment. 
^.  If  there  be  no  certainty,  the  way  is  to  afcertain  the  place,  and  to 
make  himfelf  a  title  to  it  in  the  replicatiou.  .  Arg.  and  per  Cur.  if  a 
man  declares  quare  claufum  generally  infuch  a  vill,  the  defendant  may 
plead  lihefum  tenementum  s  2nd  if  the  plaintiff  traverfe  it,  it  is  at 
fas  peril  \  for  the  defendant,  if  he  has  any  part  of  his  land  in 
the  whole  town,  (hall  juftify  it  there ;  and  therefore,  in  that  cafe 
the  better  way  is  to  make  a  new  aflignment.  6  Mod.  119.  HilL 
g  Axkxu  S.  R«  in  cafe  of  Elwis  v.  Lombe. 

(D.  b)     Pleadings  ill.     Want  of  Certainty.  sci  (c.  b) 

pi*  10. 15. 

I,  'T^RESPASS  of  ^fs  cut.    Per  Newton  Ch.  J.  if  the  defend-  s.  p.  Br. 

-■•     ant  jujlifies,  and  intitles  himfelf  J^ecially,  as  by  difceni,  feof-  l^f^[%^ 
went,  &c.  he  o^^ght  to  fhew  the  quantity  of  the  land,  as  to  fay  that  s.  C. 
the  place  contains  ac  acres  of  land,  &c.     But  contra  where  hefa^;s, 
that  the  place  where,  l^c.  is  his  franktetiement*     Note  the  diverfity. 
Br.  Trefpafsj  pi.  153.  cites  22  H.  6,  24. 

2.  In  trefpafs  of  an  affault  and  battery,  the  plaintiff  declares,  Utrtjp^p^ 

Juod  cum  the  defendant  die  &  anno,  &c.  the  aforefaid  plaintiff  ver-  ^eWw"^ 
cravit  &  vuln^ravit,  &g.  and  upon  that  the  plaintiff  recovered,  quare  cum. 
And  now  error  is  brought,  and  afligned  in  the  declaration ;  be-  it  wa$ 
^ufe  there  is  not  any  dire£t  aftrmation,  that  the  defendant  ver-  "^g^^J" 
^ravit|  &c.  but  it  is  tjuod  c^m  yerberavit*    The  prpthonotaries  jod;^ment» 

being 


56i .  tItrefpafjBf. 

but  BO  inle    being  alkcd  by  the  Court  what  the  courfe  gras,  faid,  that  in  C.  B# 

th^cSuft'  *^  ^^^  "*  ^'^^  ^^^^  *  ^"^^  ^""^»  ^^-  Th^*  Court  liked  the  differ- 
being  of  cnce  well  J  and  faid  certainly,  that  fuch  a  declaration  in  irefpafs 
©pinion,       cannot  be  good,  fo  the  judgment  was  reverfed.     Not,  c8.  Sheriff 

the  cum  in      ^'  -^^gg^' 

the  oount,  if  it  fifyid  alone^  might  he  bod^  yet  the  recital  of  the  <nigln4y  ^tfbtch  goes  hefrt^  helpt  it* 
Barnes*!  Notes  in  C.  B.  1 74}  17 5>  B^A*  8  G.  i.  Warkcn  v.  Lapdoi.  And  ctR»CLAKKt  ▼.  Lo> 
CAS,  Mich.  %  Ceo.  !•  which  was  removed  into  B.  R.  by  writ  of  enor,  and  remaiat  there  vadeter- 
mlacd.  ^ 

3.  Trefpafs  quareclaufam  fregit,  ^  fpmasfuas  ad  vaientiam  fuc* 
adit.     After  verdift,  upon  not  guilty,  and  found  for  the  plaintiff, 
it  was  moved  in  arreft  of  judgment,  that  the  declaration  was  not 
good,  becaufe  he  does  fioi  Jbciv  the  quantity  of  the  loads j  or  load, 
and  fo  it  is  uncertain ;  as  in  the  cafe,  Co,:.  5.  fol.  34.  Platter's 
CASE,  trefpafs  quare  pifces  fuos  cepit ;  and  of  that  opinion  was 
the  Court,   but   they  would   advife.     Afterwards  being  moved 
again,  in  the  end  of  the  terra,  many  precedents  were  Ihcwn  for 
the  maintenance  thereof,,  wherefore  it  was  adjudged  for  the  plain- 
tiff.    Cro.  J.  435,  pi.  3.  Mich.  15  Jac.  in  B.  R.  Johns  v.  Wilfon, 
Tbcrcpoiter       4-  In  trefp?fs  inter  alia,  for  taking  and  carrying  aivay  40  loads 
fiyt,qo«re,'  ofcoTfi  in  the  ftrav),     hhtx  verdift  for  the  plaintiff  it  was  moved, 
liad  inlaid  ^^^  ^^  declaration  was  uncertain  \  for  the  plaintiff  had  declared 
tnthccottn-  for  40  load s  of  corn  in  the  ftraw,  and  it  does  not  appear  'whether 
tf  of  Corn-    they  be  horfe-hads^  or  cart-loads^  or  what  other  loads  of  com  they 

khufbaito  *'^^*  ^"*  ^^y"  ^'  J"  ^nfwered,  that  it  is  well  enough  cxpreflcd; 
carry  corn  in  for  It  bcing  of  com  in  tKc  (Iraw,  it  (hall  be  intended  cart-loads, 
the  ftraw  and  therefore  let  the  plaintiff  have  his  judgment.  Styh  466, 
XJher'ih'e  ^ich.  1655.  London  V.  Wilcocks. 

dcdaratioB  would  have  been  good.     Ibid. 

5.  Trefpafs  quare  claufum  frcgit,  tsf  grhores  fuccidit  ad  ^entiam. 
decem  librarum.  To  which  the  defendant  demurred  generally, 
The  plaintiff  prayed  judgment  for  breaking  of  his.clofe;  but  as 
to  the  other,  the  declaration  was  infufficient,  becaufe  not  exprejed 
what  Undo/ trees,  i  Vent.  53.  Hill.  21  &  22  Car.  2.  B.  R.  Tom- 
linfoD  V.  Hunter. 

6.  Trefpafs,  &c.  againjl  P.  and  T.  of  breaking  his  clofe^  chaftng 
and  taking  his  heajls.  P.  pleaded  not  guilty.  T.jujlified  by  a  war^ 
rant  in  replevin  ^  Jetting  forth  y  that  P.  tvas  pojfcjjl'd  of  the  cattle y  and 
that  the  plaintiff  took  them  twjujilyy  nvhereitpon  P.  complained  to  the 

Jheriffy  nvho  made  a  ^'arrant  to  the  defendant  to  replevy  the  cattln 
E  563  ]  Upon  demurrer  it  was  objeftcd,  that  it  was  not  faid  that  P,  was 
pojfeffed  of  the  cattle  ut  de  bonis  propriis.  2dly,  I'hat  no  place  was 
expreffed  where  the  complaurt  to  the  Jheriffy  nor  where  the  warrant  by 
hiniy  was  tuade*  3dly,  That  he  ought  to  have  pleaded,  that  the 
warrant  was  in  writing.  But  none  of  thefe  exceptions  were  re- 
folved,  becaufe  the  Court  agreed  that  the  declaration  was  ill,  as 
to  the  chafing  of  the  beafls,  becaufe  it  did  not  fnew  what  fort  of 
beajls  they  were ;  and  fo  the  parties  agreed  to  amend  on  both  (ides. 
2  Lutw.  Rep.  1372.  HilJ.  3  &  4  Jar.  2.  Dale  v.  Philipfon  &  al'. 

7    Trefpafs  for  taking  2co  btfjels  of  fait.     The  defendant  y«^ 
tified  under  the.Jlatute  lo  //'.  3.  for  laying  a  duty  on  fait,  and  that  it. 


nwufiipped4o  be  txponted^  and  not  weighed;  and  that  he  nvas  an  ojjicer^ 
&c.  andfeifed  it.  The.  plain tifF  repiiedy  de  injuria  fua  propria  abfqu€ 
tali  caufa.  Upon  demurrer,  Holt  Ch.  J.  faid,  that  where  a  defend- 
ant juftifies  by  authority  at  common  law,  as  a  conflable  by  arrefl: 
for  a  breach  of  the  peace,  under  procefs  of  the  admiralty,  &c. 
there  de  injuria  fua  propri:^^  &c.  is  a  good  replication ;  and  fo  it 
fe  where  the  defendant  juftifics  by  authority  of  an  a£t  of  parlia- 
ment, becaufe  that  being  a  general  law  can  be  no  part  of  the 
liTue*  And  the  Court  held  the  plea  ill,  becaufe  the  defendant  did 
notjbew  what  fort  of  fait  this  was,  whether  3jy-falt,  ^/V-falt,  white-* 
fait,  &c.  for  the  (latutc  does  not  extend  to  all.  2  Salk.  628. 
pi.  3*  Mich.  13  W.  3.  Chance  V.  Wecdcn. 

,    8.  Trefpafe,  &c.  ior  enter  ing  his  houfey*andtakinvfeveral  keys  for  *    * 

opening  the  doors  of  the  faid  hottfe.     Upon  not  guilty  pleaded,  the 

ElaintifF  had  a  verdift.  It  was  objedied,  that  the  taking  of  each 
ey.was  a  diilindl  trefpafs,  and  might  require  feveral  anfwers,  and 
that  the  kind  and  number  ought  to  be  afcertained.  But  it  was  rc- 
folved,  this  was  fufficiently  afcertained  by  reference  to  the  houfe. 
2  Salk.  643.  pi.  15.  Pafch.  3  Ann.  B.  R,  Layton  v.  Grindall. 


.  (E.  b)     T*raverfe  necejfary  in  what  Cafes. 

I.  iN  trefpafs  of  grafs  carried  away^  the  defendant  pleaded  his  S.  P.  Ani 
*  franktenementy  and  fo  juftified.  •  The  phintiir  repiiedy  that  ^^^  ^^^l 


-J  ^ P^ff^ff^d  till  the  defendant  did  the  trefpafs  .   ^-^^^j  ^^ 

and  held  good,  without  faying  any  thing  more.     D.  171.  b.  pi.  9.  avoided  the 
cites  ritzh,  tit.  Replication  and  Rejoinder,  Trin.  41  E,  3.  franktene- 

•  mcnt  In  the 

defendant.     And  adjudged  the  rrf>iicaihn  good  tn  treffafs  upon  franktenement  pleaded^  but  \(  kfevffmeitt 
bad  been  pleaded  in  bary  it  h^d  been  oiberwifc*     Jo.  352.  pi.  4.  Mich.   10  Car.  B.  K.     Key  v. 


2.  In  trefpafs  of  grafs  cuty  which  is  local,  a  man  cannot  juflify  But  in  trcf. 
tn  another sountyy.andtraverfe  the  county  in  the  writy  but  fliall  plead  P^^"  cranii.o- 
not  guilty;  for  if  tht  jury  finds  him  guilty  generally,  and  exprefsly  able,  as  of 
in  another  countyy  the  verdict  is  void ;  and  if  he  fays  guilty  gene^  ^f«^*  <"''''- 
rallyy  modo  l^formay  where  it  was  in  a  foreign  county,  attaint  lies,  ^^^Jll^\. 
Br.  Traverfe  per,  &c.  pi.  14.  cites  9  H.  6,  62.  nubkb  may 

commence  in 
me  vUff  and  cmtimiein  ansthcr,  the  defendant  may  juftify  in  another  tHI  in  the  iaxne  county^  without 
traverfing  the  rill  in  the  wiit.     £r.  Ibid. 

Sut  if  It  be  of  trefpafs  local  in  D.  as  of  trees  or  grafs  cut,  and  htjuftifies  in  another  vill,  there  he 
ought  to  traverfe  the  vjU  in  the  writ.  Note  the  diverjij.  Br.  Tra\erre  per,  &c.  pi.  14.  cites 
9  H.  6.  62. 

^nd  in  replevin  in  D.  he  may  fay,  th^  he  took  them  in  C.  in  another  county,  and  traverfe  that  he 
.  4id  not  take  in  D.  and  make  avowry  to  have  return,  &c.  and  this  ihall  make  iflue  3  per  Martin  ^uod 
iwn  ntgatur.    Br.  Ibid« 

3.  In  trefpafs  the  defendant  faid,  that  the  plaintiff  bailed  the  bowl  [  564  ] 
to  A,  in  pledge  for  debt,  who  bailed  it  to  the  defendant,  who  redbaited 

it  to  the  plaintiff,  which  is  the  fame  taking,    'ihz  plaintiff  faid,  that 

R.gavi 


■ 

R.  ga^e  it  td  hitHf  and  the  defendant  took  it,  eifqgB  hoe  ting  he  ImUt 
t0  A.  and  a  good  trfca^  without  traYeriing  the  baifaxient  to  the  de» 
fendant ;  for  he  ha$traver(M  the  bailment  in  pledge,  which  an* 
fwers  t6  ail^  quod  nota^  per  Cur.  Br.TrefpafSy  pL4i2«  dtet 
ioH«6.  25. 
4*  Trefpafe  in  D.  ofttees  cut.  It  is  no  plea,  that  there  are  2  D*!^ 
dnone  tvithout  addition ;  for  if  he  be  guiltj  in  any  of  the  2,  the 
nhintiff  (hall  recover ;  and  if  he  iai  juJtiJicaAon  in  any  of  l!he  2, 
he  may  plead  it,  abfque  hoc  that  be  is  pnltj  in  the  ether.  So  in 
affife  or  account  \  contra  in  all  other  anions.    Br.  Brief,  pl«  341. 

dtes  3  E«  4*  26.  ■      And  fee  2E*  4.  lo*  not  adjudged* But 

9  H.  6.  $•  it  is  no  plea*  Ibid* 
^Jh  mafftfi  ;»  In  trefpafs,  if  the  defendant/ays  that  8.  was/eijed^  and  infuffed 
JPJ"*  ?*»  iUm,  and  gives  colour  to  the  plaintiff,  and  the  plaintiff  fay  ttat  he 
ttmt  E.wat  himfelf  was  feifed  until  diffnfed  by  the /aid  S.  fvbo  infeoffed  the  defend* 
jt^ed  and  ant,  and  he  re-enter ed^  and  the  trefpafs  mefne,  &c.  And  the  defend^ 
'^d^tr*  ^^fi^  ^hat  a  hng  time  before  the  plaintrff  any  thing  had,  the  fJher  ^ 
mdmtr  to  tU  S.  Huos  feifed^  and  had  iffue  S,  and  died,  and  the  plaintiff  entered,  upon 
fiaintift  whom  tbefaid  5*  entered  and  infeoffed  the  defendant ;  this  is  no  plea^ 
^Jhglbe'  ^^hout  traverfing  that  S.  did  not  diffeife  the  plaintif,  becaufe  the 
^j/H/im,  be-  diffeiftn  is  alleged  by  matter  in  faB ;  t>ut  oibermfe  it  is  where  dse 
oufe  the  difleifin  is  alleged  by^fuppojaU  Br.  Traverfe  per,  ^c  pL  109* 
r/uV^ow!    ci^«  15  E.  4.  22.  per  Catefty. 

Br*  Traverfe  pery  &c.  pi.  109.  citet  15  E*  4*  fti. 

^  '.yi*  6.  In  trefpafs,  the  defendant  jujtified,  and  gave  the  place  a  namet 
ne^aft  "*  tiit  plaintiff  f aid  that  his  plaint  is  of  a  trefpafs  done  in  another  place^ 
^pattc/aM-  andjbetned  where,  &c*  and  the  name,  &c*  and  becaufe  he  did  not 
>*/«J^^  anfwcr  to  it,  demanded  judgment,  &c*  and  well  without  traTerfe, 
fftgh,  &c. '  ^^^  ^  ^  commenced  his  a£iion  of  any  trefpafs  done  in  the 
ihtrtftbe    p^icc  where  the  defendant  has  juftified*    Br*  Trefpafi,  pi*  369. 

deJMant        ^Jtg3  ^2  E*  4.   CO* 

jujhpn  m  ^    '* 

mnvthtr  flttet^  he  ought  to  traverle  the  trefpafs  in  the  place  in  the  decUiatioD;  per  SterKejr*    AmA 

fe  fee-a  dtverfity  nobtrt  name  it  g^ftm  im  the  declaratuMf  and  wbere  00f*     Br.  Trefpaii,  pi*  3^9*  citcff 

az  £.  4.  50* 

S.  C.  cited  J.  Trefpafs  of  chq/tng  his  cattle,  fo  that  they  died  of  the  chafii^^ 
ttxcnVf  The  defendant //^/irfj,  that  the  place  where,  &c.  is  holden  if  ban  by 
MiDOLEYy  fuch  fervices^  and  he  dijlrained  \iiok  beails,  and  impounded  them  in  a 
Lev.  183*  pound  dvert ;  and  that  they  died  there  of  hunger  in  default  oftbeflednm 
«  Cm/  *  tff^  the  which  is  the  fame  trefpafs*  And  it  was  thereupon  de- 
B.R.  which  murred,  and  without  argument  adjudged  for  the  pkinttfi  for 
?*'?!?*'*  ^^^"^  ^^  plaintiff  alleged  that  they  died  of  the  chafing,  and  he 
of'hi?A^i^  pleads  that  they  died  of  hunger,  tnat  is  not  any  plea  without » 
irif^»M/they  travcrfe  that  they  did  not  die  of  the  chafing*  Cro.  Eliz.  384* 
were  damai-  pj.  ^^  Pafch.  37  Diz*  Hill  T.  Prideaux* 

£ed,  andMf  '^     ^  '^ ' 

9f  ibtm  d'ted\  the  defendant  juflifitd  dsmaie  ftajant  in  his  frarkuntmint  i   the  ^itiMMtrtfRJ^  4 

claimed  ccmmen  in  the  place  where,  Src.  the  defendant  rrjoim  and  jvjf-fed  by  tuchfure^  itammg  fifek 


etmmw,  Arc*    And  npon  demuncr  it  was  infifted,  that  the  p)ea  not  anfwering  tv  the  d^hg  rftmeiftht 
fittpf  V4S  iU|    for  he  ought  to  hare  trsverfed   the  chafing  upon  which'  he  died.    But  it 
anrvverrd    "' *  "         '        '"'  '*-  '-     -   ^    '    -  '    -  . -^^*^  j       ^-    .-j  •  i- 

tra»crfe 
at  leaft 


CteQiaGir.  ts^i^ 

•djtt4gtd.  ■■■        lUyin»  185.  AaOD*  S*  C.  adjudged. 

8.  In  trefpafs  of  a  hatteryin  Lombn,  the  dtfendznt  pleadtd  that. 
tic  pletnttff  affkubed  him  at  1>.  in  the  countf  of  S,  ami  if  «fae  had  any 
harm,  it  was  dejbn  affdult  demtfm^  and  in  his  own  defence,  ahfqm 
hoc  that  he  was  guilty  in  JLondon.  Upon  demurrer  it  was  adjudged 
no  plea,  that  both  the  juftification  and  traverfe  were  not  good; 
for  a  battery  in  bit  own  defence  is  not  locals  and  therefore  he  may  £  565  ] 
juftify  in  any  place,  and  therefore  he  cannot  plead  it  in  another  place^ 
end  traverfed  the  place  alleged*  Cro*  £.  84a.  pL  ai«  Trin.  43  £liz« 
C.B.  Purfett  V.  Hutchins. 

p.  Trefpafs  of  battery  infuch  a  parijb  and  noard  in  London*  The 
Aeitaizntjuftijies  in  the  county  of  Cambridge^ .  and  arrefting  him  there 
by  warrant  from  the  Jheriff  there^  and  traverfes  the  battery  in  theparifb 
and  ward  in  the  county  mentioned;  and  for  this  caufe  it  was  demur- 
red, and  adjudged  for  the  plaintiff  that  the  traverfe  was  iH  to 
traverfe  the  place,  but  he  cught  to  have  traverfed  the  county,  Cro. 
Eli2. 86o«  pl«  31*  Mich.  43  Eliz.  in  C.B.  Johnfon  v.  Burton  Zc 
Shut. 

ID.  In  trefpafs  quareoves^  Istc.  generally,  the  defendant prefcr^ee 
fir  eweSf  and  fays  they  were  oves  matrices*  The  plaintiff  replies  that 
they  were  oves  verveces:  this  is  not  good  without  a  traverfe, 
abique  hoc  that  they  were  oves  matrices ;  per  Richardfon  and 
Crook.  Het.  29.  Trin.  3  Car.  C.  B,  in  cafe  of  Johnfon  v. 
Morris. 

1 1.  In  trefpafs  vi  &  armis  of  breaking  his  cleft ^  and  taking  his 
eattlcf  the  defendant  as  to  the  force  and  arms  pleads  non.  culp.  and 
as  to  the  xtSt  Jufiifies  that  the  cattle  went  in  for  default  ofthepledntiffs 

fence*  The  plaintiff  replies  that  they  came  into  through  anothee^s  fence. 
The  defendant  demurs,  becaufe  the  plaintiff  does  not  qffign  where 
the  place  of  the  other  clofelies^  thnSgh  which  the  cattle  came.  Plain- 
tiff faid  it  is  not  neceffary  to:  ihew  where  it  lies  i  for  they  went 
aot  in  where  the  defendant  has  allegftl,  and  fo  the  traverfe  is  well 
taken.  Defendant  anfwered  that  here  is  a  new  affignment,  which 
anfwers  not  the  trefeals  for  which  the  zGtion  is  brought ;  and  be* 
caufe  it  is  a 'new  amgnment,  a  new  anfwer  muft  be  given,  and 
therefore  plaintiff  muft  fliew  the  place  where  the  n^w  aflignraent 
liet.  RollCh.  J.  faid  he  pleads  no  more  but  that  the  cattle  came 
in  at  another  place  than  is  pleaded,  and  he  needs  not  ihew  the 
place.  Judgment  for  the  plaintiff  nifi.  Sty.  357.  Mich.  1652.  Ba- 
ker V*  Andrews. 

12.  In  trefpafs  for  entry,  znd  pulling  down  of  pofls  of  a  fiflicry, 
the  defendant  pleads  be  was  lord  of  a  manor ^  wherein  was  a  river  of 
Avon  in  which  be  badafifberyi  and  becaufe  the  plaintiff fet  uppojls  there 
he  pulled  them  down  $  lost  which  caufe  the  plaintiff  demurred^  as 
amounting  only  to  the  general  iffue^  and  fo  ill,  unlefs  there  had  been  a 
traverfe^  abfque  hoc  that  he  pulled  down  the  pofis  in  the  plaintiff* s  fiflj'^ 
ingf  to  which  the  Court  inclined,  judgment  pro  plaintiff  nifi. 
aKeb.  57.  pL  23.  Trin.  x8  Car.  2^B.R.  Hely  v.  Raymond. 

13.  When  the  plaintiff  in  his  declaration  nas  affigned  a  day  of 
the  trefpafs  done^  and  the  defendant  jujlifies  the  tr^afs  upon  the 

fame 


5^S  Ctfefpafsf. 

fifne  day,  there  the  defendant  needs  not  traverie  t&e  day,  becaofi? 

the  day  is  agreed  on  both  fides.      2  Saund.  295.  Hili.  22  &  23 

•    Car.  2.  per  Cur.  in  the  cafe  of  White  v,  Stubbs. 

»Keb.  878.        14.  In  trefpafs  of  breaking  his  clofe  and  carrying  away  his  goodly 

t^lTzpi!^'  the  defendant  pleads  not  guilty  to  the  breaking  of  the  clofe,  and 

jujlifies  the  taking  of  the  goods  at  a  time  varyittg  from  that  alUged  in 

the  deckration,  and  concludes  qua:  eft  eadem  tranfgrel&o,  upon 

lyhich  it  was  demurred,  becaufe  he  did  not  iraverfe  the  time  before 

and  after  it  i  and  it  was  adjudged  for  the  plaintiff.     1  Yent,  184. 

Hill  23  &  24  Car.  2.  in  B.  R.  Smith  v.  Butterfield. 

15.  In  trefpafs  of  taVtng  his  goods y  the  ik iendznt  Ju/lljted  iy  reco^ 
very  in  an  Inferior  courts  and  exeiutlon  thereupon  by  a  fieri  facias  quee 
eft  eadem  captio.  And  upon  demurrer  it  was  objccled  that  theXoi-* 
ing  was  alleged  on  one  day,  and  the  defendant  in  his  jujlifcaiion  vary* 
ingfrom  that  day,  ought  to  have  traverfed  any  other  taking  becauie 
the  fame  goods  may  be  taken  at  fever al  times,  and  that  the  qux 
eft  eadem  is  not  futEcient.  But  it  was  faid  per  curiam^  he  hav- 
ing averred  that  it  was  eadem  captio,  the  averment  was  fuffiaent ; 
and  the  parties  by  confent  afterwards  pleaded  to  ifiue.  2  Jo.  .146. 
Fafch.  33  Car.  2,  B.  R.  Allen  v.  Chamming.    . 


[  566  ]      (F.  b)     Traverfe.    Good.    In  refpeSt  of  the  Thing. 

•   *  • 

I.  'THE  ufe  and  prefcription  of  common  appurtenant  was  put  ill 
^     iflue  in  trefpafs,  and  yet  this  is  in  the  right,  and  the  acHon 

is  in  the  pojfeffton^     Br.  Prefcription,  pi.  89.  cites  22  Aff.  63.  and 

30  Aff".  42,  and  40  E.  3.  31.  and  22  H.  6.  5 1 .  and  7  E.  4*  26.  ac-» 

cording] y,    and  yet  40  E.  3.  10.   he  was  put  out  of  tliis  plea. 

Ibid.  '  ^ 
Br.  Defen  '  2.  In  falfc  i'mprifonment,  the  defendant  juftified  to  fcifc  the 
tort,  &c.  pi.  plaintiff  ^jj  command  of  his  majler,  as  ward  of  the  lord  ofD.  bis  mafier^ 
S.C.  Contra  of  whom  the  father  held  in  chi'Stlry,  and  the  plain  t^f  was  within  age, 
44.  E.  3.  18.  and  retained  him  6  months,  ami  then  came  one  J*  next  heir,  .who  was 
Ihf defend"  ^^'"'fi^^  '''^^  Scotland  in  the  life  of  h'u  father,  by  which  the  defendant 
ant  maJc  Waived  him  ;  judgment  fi  tort,  &c.  Finch  faid  the  father  held  hi» 
tide  to  the  land  of  J.  S,  and  not  of  the  mafter  of  tl;e  defendant.  And  "fo  dc 
^^^'  fon  tort  demefne  without  fuch  caufe,  and  was  fwt  fujfered  to  tra* 

verfe  the  tenure,  by  which  he  faid  that  de  fon  tort  dcmeihe,  &c. 

Br.  Faux  Impirifonment,  pi.  13.  cites  22  Aff.  85. 
^«in trefpafs  3,  Trefpafs  ///  one  acre  of  land  in  Z>.  The  defendant  jnHified.by 
tftdant^^  /^/7^  of  the  plaintiff  of  the  fame  acre,  where  in  truth  the  lefforhadtwo 
inog  jay  that  acres  in  the  fame  vilL  And  the  opinion  was,  that  it  was  dangcrou* 
the  plaintiff  for  the  plaintiff  to  fay  that  he  did  not  leafe  this  acre,  though  the 
Vwrfe^h  trefpafs  was  done  in  the  other  acrcj  but  the  bcft  opinion  was, 
which  he  that  he  (hall  be  aided  in  this  form,  viz.  to  fay  that  he  wasfeifed  of 
took  /r,.and  2  acres,  and  leafed  the  one,  and  the  defendant  entered  into  it,  and^edfo 
may^/aylh^t  ^"^^  ^*^  ^^^^^^  ^"^  ^*^  *^^  ^^efpafs,  abfque  hoc  that  he  leafed  the  acre/m 
beivasfof-    which,  thc  trcfpafs  is  fuppofed.     Br.  Trefpafs,  pi.  381.  cites'p  H^ 

Jtff-eA  of  2        6^  5  .  . 
hi>rfei,  and 
g4»v£  the  we,  and  the  dtfendont  tni  it,  and  aljo  tock  the  9thtrj  \^ffut  hoc  that  ht  gain  the  ^^  ^f 


.  ^kh  tte'aBtcH  it  hevghfy  per'Babb.  and  Pafton  is  non  negftta/,  and  it  ftems^to  be  ^oodj   fdt 
where  a  maoh^  s  aucs  or  horfes^  and  leafes  or  gives  the  ooe  which  19  uncertain,  there  the  leHae  or  do«* 
&ee  by  bis  entry  or  taking  makes  it  certain,  and  then  if  he  meddles  with  the  other  he  is  a  UcfpalTor  |  bUlf 
U  was  not  adjudged.     Or.  Trefpafs,  pi.  3S1.  cTlcs  9  H.  6.  64. 

4.  Trefpafs  againfl  the  lord  upon  tenure.     The  plaintifF  may  tra^ 
^nfe  the  tenure^  but  in  avowry  the  fetjin.     Br.  Trefpafs,  pi.  4ii,    , 
cites  10  H.  6.  3- 

5;  InticfyTifs  the  defendant  pleaded  hi fjraftitenement ;  the  plain'* 
tiff' /aid  that  he  VJas  feifedxiU  by  the  defendant  dijfeifedy  by  which  he  en-* 
teredy  and  the  trefpals  which,  &c.  the  defendant  /aid  byprofejlation^ 
not  confeffing  the  diiTeifin,  for  plea  fard,  that  the  plairjtifF  did  not 
re-enter ;  and  the  opinion  was,  that  it  was  a  good  plea,  and  thafc 
tfaeregrefs  is  traverfable.   Br.  Trefpafs,  pi.  367.  cites  22  E.  4.  21. 

6,  In  trefpafs^  if^he  defendant  pleads  JatufaBiofij  this  is  only  tra-  But  if  U 
rerfable;    per  Brian*      Br.  Travcrfc    per,    &c.  pi.  179.  Cites  ^J^^^{^^ 

4  H.  7.  9.  filfmij/iom, 

arb'itrewuntp  . 
Mid  fatisfaSiotif  the  party  may  traTcrfe  the  aceord,  fubmiflion,  arbitrement,  or  the  fatisfadion.     For 
when  the  fiarty  v)'M  alUgt  the  eirtumfiaaciSf  Mid  nt*d  mtf  there  this  is  traverfii^lej   quod  oota* 
Br«  Travene  per,  &c.  pi.  179.  cites  4  H.  7.  9. 

7.  In  trefpafs,  the  AtfcnAzntjufliJied  under  a  cujlom  of  a  manor  s  Brownl.i33. 
the  plaintiff'  replied  d^  injuria  fifa  propria  abfque  tali  caufa.     The  ^^'^^^  ^* 
^Idintmjbould  not  have  traverfed  the  caufe  generally^  but  tie  cujlom  ;  h;u.  la  jLu 
but  being  ©nly  matter  of  form,  it  is  helped  by  the  ftatute  of  jeo-  s.c.  but 
faib,  for  abfque  tali  caufa  contains  the  cujlom  and  more.     Hob.  76.  nofa,pweo 
pL  97.  Banks  v.  Parker.  be  fpoken  to 

by  cheCourC 

(G.  b)  Traverfe  of  the  Command.  Good  or  neceflary.   [  567  ] 

In  what  Cafes. 

!•   ]  N  trefpafs,  if  the  defendant  jufiifies  by  command  of  the  owner,  But  if  th« 
*   the  command  is  traverfable.     Br.  Traverfe  per,  &c.  pi  325.  ^•^!'^f*"^ 
cites  14  K.  4.32.911.6.  21  H.d.  46,  22H.  6. 34.  33  H.  6.41,42.  tbtphie   • 

37  H.  6.   7.    13  H.  7.    13.  Wte,r,$cc. 

is  rh  frank' 
tenanatt  of  A.  and  he  by  his  commandment,  &c.     The  comnandmtnt  is  not  traverfable,  if  ihr  plaintiff 
ciaims  by  a  firar.gtr ;    becaufe  the  franktentment  being   in  a  ftranger  ought,  /«  bt  artfwer$d.     Arg# 
6  Rep.  24.  a.  in  Read's  calc,  and  feems  admitted,  cites  Dodrin^  Piacitandi,  352. 

2.  In  trefpafs  if  the  defendant  fays  that  the  ancejlor  of  the  plaintiff- 
held  of  J.  N,  by  fcrvice  of  chivalry ^  and  he  by  command  of  f.  took  the 
infant  plaintiff  as  ward;  the  plaintiff  fliall  not  fay  that  de  fon  tort 
dcmcfne  without  fuch  caufe,  but  de  fon  tort  dcmcfne,  abfque  hoc 
that  J.  N.  commanded ;  by  which  the  plaintiff  faid  accordingly, 
and  fo  to  iHue.  Br.  De  fon  tort,  &c.  pi.  42.  cites  1411.4.  32  & 
33  H.  6. 41-  accordingly. 

3.  In  trefpafs  of  barley^  and  a  horfe  taken;    the  defendant  alleged 
property  in  ajlranger^  and  that  the  plaintijf  took  theni^  and  the  defend-*, 
ant  by  the  command  of  the  Jiranger  re-took^  &c.  and  the  other  faid,- 
ihat  de  fon  tort  demefne  without  fuch  caufe,  &c.   Br.  De  fon  tort^ 
^c.  pi  15.  cites  19  H.  6.  65, 

ToL.  XX.  -.  T  t  4.  la 


$6?  CreQiartf. 

Br.  De  Ion  4«  la  trcfpafsi  the  defendant /v^j/ftfj  if  eomfnandoS  J«  N.  The 
^  *^*^*  pMntiff/luJ  thai  defin  tort  denu/He^  ahfque  he  ihat  J.  N.  commgnded 
9  H.  6.  34.  iifft  moio  &  formal  and  the  odiers  e  contnu    Br.  de  fon  tort,  &c* 

pi,  2.  cites  33  H.  6*  41. 
Heath't  ^  g.  In  trttpaia  the  drfendant  fold  ihat  thefratihtenement  U  J.  N.% 
^^\lV\tu  ^^  hi^  kj  t^  command^  enttridf  the  plaintiff' tnade  title  kj  uafi  tfa 
8.  C.  *  Ji^^^'g^r^  hy  which  he  wasf^eJTed  till  tie  tre^fs^  abfque  hoc  thai  thf 
defetidant  entered  bj  commmatf  J^N.  And  a  good  traverfe  per  Cur« 
Br.  Travcrfe  per,  &c.  pi.  137.  cites  37  H.  6.  7. 
As  m  ticf-  6*  In  trefpafs,  when  the  comtnand  is  ihfeff^  rfthe  3a^,  it  is  tra« 
^%def!^  verfable,  and  othcrwife  not.  Br.  Traverle  per,  &c.  pi.  222.  diet 
Mfoli'    7  E.  4*  2.  per  Markham  Ch.  J. 

tbattht 

an^  yn  liUrklMm  Cb.J.  it  u  m  plu  mlthmH  frvmiyf  by  which  hefiidf  fbm  ktkf  emmmmd^&tm  rmtand 
0nd  did  tht  trfjfaji  )  and  no  danger  of  the  travarfe  of  the  oommaiidf  ht  the  kale  is  the  cficd  and 
aoc  the  comnuiBd.    Br.  Traveife  pcvy  he*  |l«  %t%*  cites  7  £•  4«  «• 

HaathU  7.  In  trefpafs  totgrt^s  cut,  the  difeniemt  jufiifitdas  fervmnt  (fj. 

^"'$!  chM  *'  ^^iJ'  *^  cwnmandjw  uftng  the  eommon  ^thefmd  %  S.  and  the 

SiH»V.  9*  plaintiff /aid  that  the  drfendant  put  in  his  pn^  beaflf,  whereof  be 

.  hraught  his  oBion  ;  and  a  good  plea  without  traverfe  ;  for  it  maj  be 

that  he  put  in  the  beads  of  J.  S.  and  alfo  his  own  beafts,  bat  the 

defendant  may  fay  that  he  put  in  the  beqfii  rfj*  &•  ahfque  hoc  that  he 

put  in  his  proper  teqfls  ;  per  tot.  Cur.  Br.  Traverfe  per,  fcc.  pL  385. 

cites  X I H.  7.  9. 

8.  If  trefpafs  be  brought y^  cattle  taken,  &c«  and  the  defendant 
Jufiijles  as  bailiff  to  7.  S.  and  by  his  command  that  he  £flrcdned  them 
damagejfeafanty  if  the  owner  did  not  command  him,  he  fliall  be  a 
trefpafior.  The  fame  law  for  a  difirefs  for  rent  arrear,  itse  the  com- 
aiand  is  traverfable  \  per  Holt  Ch.  J.  in  delivering  the  opkiion  of 
the  Court.  Ld.  Raym.  Rep.  309,  310.  Hill.  9  WUl.  3.  in  cale  of 
Britton  v.  Cole. 


C  5^8  ]   (H*  b)    Travcrfe  of  the  Lay  or  Time.    Good  or  nc^ 
jTi''«S  ccflary.     In  what  Cafes. 

I.  Y&falfe  in^rifinment  fach  a  day  the  defendant /^^^a/  another 
^  day  by  commijfion  to  hear  and  determine  trefp^es,  &c.  abfque 
hoc  that  he  took  at  another  day,  and  the  other  e  contra.   Br.  Tra- 
verfe ptr,  &c.  pi.  115.  cites  24  E.  3.  3. 

2.  T^ttfy^hofbeqfisrf'theplowtakentbefirjl  dayrfMayf  xbtde^ 
Jendanfjuhified  at  amtber  day  for  fervices  due,  andtbat  ikere  were  no 

dther  beqfls  there,  and  traveled  the  day ;  and  ill,  for  he  ought  to 
traverfe  the  time  rf  the  taking  only,  and  not  the  day.  Br.  Tnnrerfe 
per,  &c.  pi.  312.  cites  33  £  3.  and  Fitzh.  Brief,  915. 

3.  Trefpafs  of  battery  of  his  fervant  the  11  day  of  May;  the 
jury  found  the  battery  another  day  s  upon  not  guilty  pleaded,  the 
plaintifF  recovered.  And  fo  the  day  n^  traverfable*  Br.  Tx^plpafsj 
pi.  191.  cites  39  £•  3*  i« 

4.  TreQpaff 


4.  Trefpafs  ly  a  hijhop ;  the  defendant  fienvei  certain  meddRng  hy 
Urn  the  time  when  the  tempcraktef  were  in  the  bands  of  the  arch^fiop 
of  Canterbury,  ahfque  hoc  that  he  did  any  fueh  aS  after  that  the 
temporalties  came  to  the  hands  of  the  pkintiff)  and  the  plaintiff 
Oiaintained  as  here^  prift  \  and  yet  the  anfvuer  amounts  only  to  the 
general  ijfuey  as  it  fecms*  Br.  Trefpafs,  pi.  194.  cites  39  £•  3.  19, 

5*  In  trefpafs  of  affatdt  the  Monday^  nvhere  in^ruth  it  was  the 
Saturday t  and  he  pleaded  not  guilty  modo  ^  forma^  and  the  juvfjlnde 
the  trttthf  the  plaint jfJbaU  recover  t  and  therefore  the  defendant- 
faidy  thatfuch  another  day  the  plainijff  made  an  ajfauU  up^n  him^  and 
the  ill  which  he  had  was  de  Jin  ajautt  demefne^  and  in  bis  d^fcBce^ 
ahfque  hoc  that  he  was  guilty  before  or  after  the  fame  day  that  he 
iuftified  ;  and  to  this  he  was  compelled  by  the  Courts  quod  nota, 
Br.  Traverfeper,  &c.  1)1.75.  cites  i^H.  6.  47. 

6.  In  trefpafs  of  affault  and  battery  the  lotn  day  ff  Augujl  anno  Fcr  it  m» 
17  H.  6.  the  defendant  jufiified  de  fon  affandt  demefne  the  i^  day  rf  f-»<*>  «lwt  if 
Jan.  anno  \%  H.  6.  abfque  hoc  that  he  is  guilty  tie  10  day  of  i^^^' 
jtug.  anno  17.,  &c.  And  per  Newton  andPafton  clearly,  he  ought  pafs/or  m- 
to  ttavcrfc  abfque  hoc  that  be  is  guilty  before  or  after  the /aid  1 4  day  "^  btt^-etn 
^  Jan.  for  if  he  be  found  guilty  any  other  day  he  fliall  be  ^S!ue]^ 
condemned ;  and  Markham  would  not  traverfe  fo,  by  which  be  ought  to' 
Telverton  demurred.    Br.  Traverfe  per,  &c.  pi.  16.  cites  20  H.  6.  f"^f *«  '^^ 

*  be  IS  mt 

I4>  *5*  gmltybtfrf 

nor  ajitr  tbU  timi  ofammning  }  quod  nota.    Br.  Travcrft  pcTi  Hre.  pi.  16.  cites  20  H.  6*  14,  15* 

7.  Trefpafs  of  taking  his  cow;  the  defendant  jujlifiedhecaufe  the 
property  was  to  H.  R,  who  fold  it  to  him  at  S.  in  the  county  ofC^c, 
The  plaintiff  faid,  that  the  fate  to  the  defendant  was  the  third  day  of 
OBober  anno  20.  and  before  this,  that  is  to  fay,  the  4  day  of  Auguji^ 
in  the  year  aforefaidy  the  faid  H.  R.fold  it  to  the  plaintiff  at  C.  in  the 
county  ofN.  and  the  other  faid,  that  he  fold  it  to  him,  alfque  hoc  that 
be  fold  it  to  the  plaintiff  before  that  he  fold  to  llie  defendant,  and  fo 
to  iflue ;  for  Portington  would  not  traverfe  the  day  but  the  time. 
Br«  Traverfe  per,  &c.  pi.  94.  cites  21  H.  6.  41*   ' 

8.  In  trelpafs  the  defendant  juffijies  the  taking  ofbeafls  hy*precept 
ofwytbemam  to  him  direiled  fuch  a  day  before  Whitfuntide  ;  the  other 
faiddefm  tort  demefne,  abfque  hoc  that  he  had  precept  to  him  directed 

beftre  WTntfuntide,  whereas  the  day  that  the  plaintiff  counted  was  the  ^ 

Monday  before   Whitfuntide  anno    19  H.  6.  Priit.     Dauby   faid    [  569  3 
he  took  the  beafts  of  the  plaintiff/^  force' of  the  warrant  before  the 
faidfeafl ;  prift  \  et  fie  ad  patriam.    Br.  Traverfe  per,  &c.  pi.  103. 
cites  22  H.  6.  36. 

9.  TrefpaiSl.  The  defendant  jufHfied,  becauft  at  another  day  after, 
the  place  where,  blc»  was  the  foil  and  franktenement  of  J.  N.  who  , 
leafed  to  him  for  1  o  years,  &c.  and  as  to  any  trefpafs  before  not  guilty* 
And  in  trefpafs  9nno  the  1 8.  the  defendant  juftihed  by  defceot 
from  his  father  die  19.  and  to  any  trefpafs  before  not  guilty. 
Br.  Trefpafs,  pi.  160.  cites  22  H.  6.  49. 

10.  in  trefpafs,  the  defendant  pleaded  award  made  at  W.  in  the 
county  of  M.  to  pay,  10  /.  which  he  has  paid;  the  plaintiff  faid  that 
before  this  the  arbitrators  awarded  him  to  pay  i©  /.  and  a  horfe  at  i?. 

.  T  t  a  in 


iff  the  county  ^C.  and  be  has  not  paid  the  horfe;  Hit  d^endaatnmn^ 

iained  his  bar  ahfque  hoc  that  they  did  award  in  the  county  of  C.  prwt^ 

jgcc.  before  the  award  made  at  TV.  Prift,  and  the  others  c  contra  ; 

and  fo  note  the  county  and  the  time  traveifed.    Br.  TniTcrfe  per, 

&c.  pi.  107.  cites  22  H.  6.  52. 
Jstntr^'         II.  In  trefpafs,  note,  always  where  a  man  iraverfes  the  time 
^t{wm  \      '^^^  *^  ^^  P^^*  without  Jhewing  the  day  certdn.    Br.  Traverfc  per,  &c. 
KroU^l     pi.  165.  cites  39  H.  6.  *  45. 

iton  bailed  to 

the  iief(ndant  to^  keep  arJ  reduwer  \  and  htfayt  that  It  teat  hailed ti  I'm  to  dehvtr  ever  to  WM*  ^nVuh 
be  kai  done,  abfque  hoc  ttat  he  tore  it  befort  the  dil'wery  to  IV,  N»  .this  is  no  plea,  wiLhouc  ihewlns  ac 
vhac  day  he  delivered  it  to  W.  N.  quod  nou  per  Cbr.  by  which  he  (hewed  the  d^y,  Sec,  auiU  uzitsied 
as  above.     Br.  TrAvcifc  per.  Sec.  pi   165.  cites  39  H,  6.  45. 
*  Mifprinted  in  all  the  edicJon&,  ^nd  fliould  be  44.  pi.  7. 

12.  Trefpafs  ppon  5  R,  a.  by  A.  againfi  B.  The  defendant 
/aid  that  be/ore  the  entry  J.  N.  was  fnfed  and  infeeffed  the  defend^ 
avt,  and  gave  colour  ^  &c.  T^htt  plaintiff /aid  that  before  J ^  N.  any 
thitJg  hady  he  hhnfclf  was  feifed  in  fee  till  by  B.  diffeifedy  who  inferffcd 
the  faid  J-  N.  who  infeojffed  the  defendant^  upon  whom  he  entered 
and  wasjeifed  till  the  trefpafs.  Littleton  faid  a  long  time  before  the 
plaintiff  any  thing  had  B-  was  feifed  and  infeojfcd  J.  N.  who  ifu 
feoffed  the  rf^/rv/z/^iff/,    and  the  plaintiff  claiming  as  above,  entered 

and  was  fifed  till  jB.  entered  upon  and  dijfeifed  him,  abfque  hoc 
that  B»  dijfeifed  the  plaintiff  before  the  feoffment  made  by  B.  to  the 
faid  y.  N.  Priftj  &c.  and  the  others  c  contra;  and  a  good  iflue  per 
tot.  Cur.  Bvook  fays  he  wonders  that  the  time  was  traverfcd 
as  here ;  for  he  fays  it  fecms  that  the  diffeiftn  only  fhail  be  tra- 
verfcd. Br.  Traverfc  per,  &c.  pi.  204.  cites  1  E.  4.  6.  —And 
that  fo  it  was  faid  for  law  in  C.  B.  6  E.  6.  per  Hale  Juftice  and 
others,  and  that  this  book  is  not  law.  Ibid. 

13.  Infaife  imprifojitnetit^  the  defendant  juflified  at  another  day 
after ^  abfque  hoc  that  he  was  guilty  befcrcy  &c.  And  there  per  Danby, 
the  plaint  iff  ought  to 'reply  that  guilty  the  day  in  the  declaration^  pri/f, 
&c.  and  yet  if  he  be  found  guilty  any  day  that  the  defendant  has 
not  juftified,  the  plaintiflF (hall  not  recovery  but  the  plaititiff  r^j?- 
not  r^ly  that  guilty  modo  l^  forma  protsU  ^c.  for  this  goes  as  well  to 

'  the  day  that  the  defendant  has  jufiifedy  as  to  other  days,  which  is  ill ; 
quod  Danby  conceffit.     Br.  Replication,  pL  40.  cites  5  E.  4.  5. 
Ana  there  14.  Trefpafs  of  affault  the  \fi  rfjuly^  anno  2  R.  3.     Defendant 

>*  '*'•«  ^^j**  faid  that  pojua^  viz,  4  die  Januarii  in  the  fame  year,  the  plaintiff 
fendanr  in*  P^^dc  dn  ajfault  Upon  the  defendant,  and  he  beat  him  in  bis  defence, 
fuch  cafe  abfque  hoc  uhat  he  was  guilty  before  or  after  the  faid  ^th  day  of  Ja- 
^/^l^^i  7"  J^u^^y*  The  plaintiff  faid  that  de  fon  tort  dctnefne  abfque  tali  caufa  : 
fLhtiffl^'  and  It  was  faid  that  the  plaintiff  ought  to  reply  that  guilty  modo  W 
fore  tb€  day  forma,  &c.  But  hc  may  give  other  day  in  evidence.  Brook  makes 
pfibebat-  ^  quaerc,  and  fays  mirum!  becaufc  the  day  only  is  now  in  iiTue. 
^hi^tle^dS    Br.  General  Iffue,  pi.  92.  cites  2  R.  3.  11. . 

fit.'aue  bee  tbat  bervas  g*ifty  ^/lef^  and  the  ifue  tvai  jcined  upcn  ihe  rdcafty  qvcd  mirum  eft  by  the  It- 
porter  J  ^uitrt  legem  j  u.r  it  j&  only  a  noie.     ^bid. 

C57®]        15    Falfe    imprifonmcnt.     The   plaintiff  yir/^^^rf  the  trefpafs 
and  falfe  imprijonment  to  be  10  Decetnber  29  Eliz.  The  defendaul 
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plitkls'tiat  ielj  a.warrMni  of  thejbertffy  &c.  did amjl and  imprifm 

Urn  2  isf.'id  die  Dfcemh,  before^  abfqtte  hoc  that  be  nwu  guilty  b^re 
cr  after  J  &c.  The  plaintifF  replied  he  was  guilty^  &c.  after  the 
^d  day  of  Decemb*  pr^ut  in  narratione  fua  fpecificatur ;  it  was 
found  for  the  plaintiff.  It  was  moved  that  the  iiTue  was  not  well 
joined;  for  it  is  that  he  was  guilty^  &c.  after  the  gd^day^ 
&c.  but  fays  not,  and  before  the  aBion  brought.  But  it  was  ruled 
to  be  well  joined ;  for  when  it  is  faid  he  was  gi^^y  after  the  3d 
day,  &c«  prottt,  &c.  it  is  to  be  intended  between  die  3d  day  and 
the. day  of  the  which  he  counted.  And  the  plaintiff  had  judg- 
men.  Cro.  £•  95.  pi.  6.  Pafch.  30  Biz.  B.  R.  Richardfon  v* 
Pricket. 

i^.  Trefpafs  was  alleged  to  be  done  7  Maii,  The  defendant  Somtref- 
jufified  on  the  loth  of  May,  and  co^fhuted  his  plea  thus,  qua  ef  eadem  ]l^\!^/^^ 
tranfgreffio.  And  upon. demurrer  this  was  held  a  good  plea  by  '^^5^^  ,© 
3  ju^es  againft  Yelverton;  for  the  precife  day  need  not  be  Jan,  35 
anfwcred  5  it  isfufficient  that  the  jufification  he  on  another  day,  fo  as  1^^  deVcnd- 
ihere  is  an  averment  that  it  is  eadem  tranfgreffio.  ~  And  judgment  ant  jufiu  " 
quod  querens  nil  capiat,  &c.  Bulft.  138.  Trin.  9  Jac.  \zQ.Z'  fi^f^rfial* 
.nope  V.Taylor.  f^'^U 

Jtr'iption  at  tr.  in  Ktnty  on  Sept.  14*  35  Car*  %•  Ac.  qua  efi  eadem  tranfgreffio^  &€.  and  traverjed  duC 
he  was  guilty  of  the  taking  any  white  out  of  the  faid  fair  ^  and  upon  a  fpeciai  demurrer,  for  that  the 
plea  did  not  anfwer  the  drclaration,  it  was  inlifted  that  the  tra?erfe  was  ill,  becaufe  the  defendant  did 
mt  traverfe  the  time  rf  the  taking,  as  v)dl  as  the  place  \  but  p«i^  Cur.  the  condufion  quae  eft  eadem 
with  a  traverfe  of  the  place,  is  good  without  a  traverfe  of  the  tidte.  And  judgnoant  for  the  defendant* 
3  Lev.  zay.  Trin.  i  Jac.  1.  C.  B.  Bodlc  v.  Wllkins. 

1 7.  Trefpafs  for  entering  his  c^fe  and  taking  his  goods  9  OB.  2  Saund.* 
flO  Car.  2.  the  defendant /^^i/^J  that  R.  vrzs  feifed  in  fee,  and*  23  *?-^*.^'/Z- 

.  ^uly  20  Car.  2.  demi/ed  the  place  where  to  the  defendant,  and  that  he  JbTpSntifl: 
16  july  denufed^  the  plaintiff  for  a  quarter  of  a  year,  which  ended  —2  Kcb. 
x6  Ocfober  20  &r.  2.  andbecaufe  the  goods  were  there  after  the  735-  P^*^ 
quarter  of  a  year  ended,  he  took  them  damage-feafasit,  abfque  hoc  that  jjdged  ac- 

'took  them  9  OBober,  or  on  any  time  within  the  quarter  of  the  year,  cordiogly. 
The  plaintifF  replied  de  injuria  fua  propria  cbfque  tali  caufa  ;  upon 
which  the  defendant -demurred.     And  it  was  rcfolved  that  the 
replication  de  injuria^  &c.  abfque  tali  caufa  was  ill ;  for  it  may 

•  be  that  he  took  them  before  the  quarter  of  the  year,  and  before  '        * 
the  demife  to  the  defendant  by  R.   by  which  judgment  was 
given  for  the  plaintifF.     And  it  feems  that  the  traverfe  ought  to 

*be  abfque  hoc  that  the  pth  0£lober,  or  any  time  before  the 
23d  July,  or  during  the  quarter  of  the  year,  &c.  Lev.  307. 
liill.  22  &  23  Car.  2.  B.R.  White  v.  Stubbs. 

1 8 .  In  trefpafs  the  defendant  jujiified  by  a  precept  out  of  a  hundred 
court,  and  traverfed  that  he  was  guilty  before  the  delivery  oftheprc" 
cept,  or  after  the  return.     And  upon  dsmurrer  it  wtis  objeBed,  that 

•  this  traverfe  is  not  good ;  itfhould  have  been  before  the  tefe,  or  after 
the  return  of  the  precept ;  fed  non  allocatur  \  for  if  the  traverfe  • 
js  too  narrow,  it  is  to  the  prejudice  of  the  defendant,  and  not  of 
the  plaintifF.     2  Lev.  81.  Hill.  24  &  25  Car.  2.  B.  R.  Doe  v. 
Parmitter. 

19.  In  an  aftion  of  trefpafs,  &c-  the  defendant  jufiifies  by  m 
licence f  &c.  and  in  liisj  unification  agrees  in  time  with  tpe  plains 

tifs 
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f^s  declaration.  He  need  not  traverfe  before  and  after ^  and  ekes 
Hob.  104.  But  then  the  plaintiff  may  vary  his  time.  Freem* 
Rep.  246.  pi.  257.  (bis)  Hill.  1677.  Anon. 

20.  In  trefpaij',  alTauIt,  and  batteryj  the  defendant  pleaded  m> 
general  releafe  of  all  affionsy  &c.  from  the  beginning  of  the  worlds 
n/que  ad  diem  datus  of  the  faid  releafe.  And  it  happened  that  tie 
tottery  wax  done  upon  that  very  day  in  tubich  the  releafe  vfoi  dated  g 
fo  that  it  was  held  that  this  a£lion  was  not  difcha^d,  for  the 
releafe  did  not  include  that  day.  The  defendant  Jhould  have  tram 
C  571  ]!  verfid  allf  &c.  after  the  day  of  the  date  of  the  releafe.  4  Mod.  182. 
Pafch.  5  Wr  &  M.  in  B.  R.  Dixon  v.  Terry. 

21*  In  trefpafs  laid  to  be  dotie  tft  of  Augufly  the  defendant  juf-^ 

fifes  for  right  of  common  after  the  corn  is  cut^  and  that  after  it  %uas 

,  a^t  he  put  in  his  cattle^  abfque  hoc  quod  efl  culpabilis  aliter  vel  alia 

ptodo.     And  upon  a  demurrer  to  this  plea  it  was  adjudged  ill|  be« 

caufe  it  did  not  anfwer  the  trefpafs  done  1  Augufl^  it  having  no  refer* 

ence  tothat  ttjtu.     3  Salk.  357.  pi.  14.  Pafcli.  9  Will.  3.  Anon. 

•  Thwcafe        22.  In  trefpafs  of  battery  and  falfe  imprifonmentf  the  defendant 

wss  Mich,    juflifies  under  a  capias ^  tefle  the  27  Jan.  and  returnable  \Qth ^  April 

C.BJbut"*  followingy  and  fays,  that  by  virtue  thereof  he  took  the  plmntiff  the  t^tb 

adjornatur.    ef  March ^  and dtfcharged  him  the  loth;  abfque  hoc  that  tiey  %vere 

CArt.  86.       guilty  at  any  time  before  the  tefle,  and  after  the  return  tfthe  writi  fo 

that  there  is  a  time  not  traverfed,  in  which  the  (fefendants  may 

4>e  guilty^  notwithftanding  any  thing  that  appears  to  the  contrary, 

viz.  between  the  loth  of  March,  which  was  the  day  of  the  dif« 

charge  of  the  plaintiiF,  and  the  loth  of  April,  which  was  the  re« 

turn-day  of  the  writ.     And  they  cited  Carter,  84.  *  Atkins  ▼. 

Cleaver.    And  of  this  opinion  was  the  whole  Court.   Ld.  Raym. 

23 1.  Trin.  9  W.  3.  in  cafe  of  Trufcott  v.  CarpMter  and  Man. 

(L  b)     Traverfe  ^f'tbt  Place  nccejfarj  in  what  Cafes. 

H«ih*t         !•  |N  trefpafs  of  battery  at  B.  the  defend^it  faid,  that  the  plaintiff 

^*^-  '^?^        ^  the  fatne  day  affaulted  him  at  S.  and  the  ill  which  be  had  was 

S.  C.  defon  affault  demefne,  and  in  his  defence,  abfque  hoc  that  be  affaulted 

him  at  B.     And  the  plaintiff  faia,  that  de  fon  tort  demefne,  without 

fucb  caufe;  and  well,  per  Cur.  without  maintaining  the  place,  becaufe 

B.  and  S.  were  in  ofie  and  the  fatne  county,  and  the  trefpafs  tranfi* 

tory.     Br.  Traverfe  per,  &c.  pi.  38.  cites  43  E.  3.  29. 

Hetch*t  2.  Contra  where  the  place  was  in  another  county,  or  if  it  was  of 

w?<.'tte  ^#J^  '^^''  P^'^  ^^^^  ^^  *^  abfcnce  of  Thorp.  But  fome  of 
s' C.  the  perfons  prefent  faid,  that  he  ought  to  have  maintained  his  wr\t. 

Br.  Traverfe  per,  &c.  pi.  38.  cites  43  £.  3.  29. 
In  trefpafs         j.  In  txcfpafs,  I/I  Middlefex,  of  goods  carried  away,  the  defend- 
^^fi^!  ^^  jnftifi^^  ^^  ^«*"'f  '«  i^^fh  bv  reafon  of  a  gift;  and  no  pica, 
tbidtfend*'  without  travcrfiug  the  taking  in  Middlefex.     Br.  Traverfe  per, 
^  T^A .    &C'  ?!•  47-  «>^C»  1 1  H.  4.  3.      . 

^fiMf  by  v^hich  he  taok  them,  and  fltall  not  timverfe';  for  gift  is  fiiffideiit  to  take  the  geod»  In  an|C 
county.  Br.  Trrvetfepcry&e.  pU  71.  cieci  19  U.  6.  50.  71.-— ^-S.  P.  lb*d.  pi.  127.  cites  9  £.  4«  ^6- 
.^S.  P.  Ibid.  pi.  300.  dtw  9  £.  4.  491  50.  ■  ■  S.  P.  per  Prilbt.  Comtra  of  ckliveiy  i  (0%  the 
delivery  cannot  b^  but  in  one  place  w\y.    Br*  Traverfe  ft^y  Stq.  pi.  184.  cite:i  54  H.  6«  5* 

4-  Itt 
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4>  111  trefpafs  of  cutting  reeds  in  D*  it  is  no  pleOf  that  the  phce  B^"  *I^* 
DrherCj  &c.  w  in  S.  and  not  in  D.  but  may  juftify  in  another  place  SteisJ (?^* 
by  fpecial  matter,  abfque  hoc  that  he  is  guilty  in  D.    Br.  Ttaverfe 
per,  &c.  pL  55*  cites  pH.  5.  9. 

5.  In  trefpafs  local  in  D.  the  defendant  juftijied  in  S.  in  tie  fame  ^^  ttefpifi 
emtntyt  and  to  tie  trefpafs  in  D.  not  guilty ;  and  well }  for  he  ought  Xm^'w 
to  traverfe  in  trej^afs  localy  contra  in  trefpafs  tranjitory.    Br.  Tra-  goods  utrrUi 
ircrfe  per,  &c.  pi.  291.  cites  14  H,  6.  21  • and  8  H.  6,  36.      ^^*^ 

•Of  make  ijmt^  nor  it  it  trtverfablcy  no  more  tliin  in  trefpafs  upon  the  cafe  of  an  aflboapfi^  an4  diole. 
may  be  continued.    Caiuro  cf  tr^pafi  locals  «f  trus  tut,  and  graft  mowtd.    Note  tbe  diverfity*    Br« 
Tnvtrfe per,  fcc*  pi.  %%y  citet  M.  a  M.  i. 

*  Tiefpafs  of  afauh  mid  hattery  in  London*  The  defendant  jufijfied  m  the  tountf  of  N,  hfn  mu^' 
tant  from  the  AenflFof  N.  upon  a  lattita',  ^qk  eft  eadcm  tr^infgremo,  abfque  hoc  that  lie  was  guilty  in 
\oahnf  or  elfewhere  eitra  com*  N.  It  was  demurred  becauje  hejufi'tfuf  and  aljo  trawrfeu  B«t  tSie 
Court  held  it  well  enough,  becanfe  the  ju&iJicatUn  heing  in  another  ecnnty,  the  ecuny  where  the  e0iaa  ' 
ii  hrougbt  ongbt  to  he  tra^wjedf  and  the  plaintiff  may  maintain  the  a^ion  and  iifue  if  he  willy  or  tra- 
verie  &p4ea  at  hit  dedion,  Cro.  J.  3  72  .pi.  i.  Trin.  Zjjac.  B.  R.  Bateman  ▼•  Woodcock.— RoO. 
Rep.  i%u  pi  16.  S.  C.  adjndied  accordingly,  though  it  was  obje^cd,  that  the  plea  it  double  $  for  Ac 
jttftificaiion  in  N.  fue  eft  eadcm  tranfgreffio  had  been  fufKcient  without  more,  and  then  the  traverfe 
makes  it  doable,  and  faid  he  had  a  report  in^point  adjudged  accordingly.  But  the  Coott  toU  him,  dmt 
ke  could  not  take  advaaftage  of  this  upon  a  general  demuirer. 

•  [ 572  ] 

6.  In  trefpafs  againfi  J.  N.  ofF.  it  is  no  plea  that  he  ivas  dtoelU 
ing  at  Si  tie  day  of  tie  nvrity  unlefs  he  fays  and  not  at  F.  Quod 
nota.  For  the  negative  makes  the  iiTue.  Br.  Traverfe  per«  &c« 
pl%  67.  cites  19  H.  6.  I. 

7.  Bill  of  difceit^  for  that  the  defendant^  deputy  of  tie  JOriffef 
B.  emieszled  a  writ  of  habeas  corpus  in  tie  county  of  Middlefex^  and 
itougit  tie  km  in  Middlefex,  The  defendant  faid^  tiat  tie  iigifbe^ 
riff  of  B.  by  J.N.  Us  under  fiertff^  commanded  Urn  at  B.  in  tie  food 
county  of  B.  to  retain  it  after  tie  delivery^  and  before  the  fubfiroEtion^ 
and  not  to  return  itf  by  vfhici  ie  retained  it^  wBici  it  tie  fame  fub^ac-* 
tion^  &c.  And  by  the  beft  opinion,  becaufe  he  faid,  that- it  is 
iie  fame  fubJlraBion^  wUch  18  in  anotier  county^  and  does  not  tra« 
verfe  the  fubftra£bion  in  Afiddlefez  alleged  in  the  bill,  it  is  no  plea* 
Br.  Traverfe  per,  &c.  pi.  71.  cites  19  H.  6.  50.  71. 

8.  So  offaife  iniprijonment  in  MiddUfexj  and  the  defendant  jufHf* 
fos  in  Ejfex,  he  ougit  to  traverfe  in  Middlefex  /  per  Markham.    fir. 

Traverfe  per,  &c.  pi.  71.  cites  19  H.  6.  50.  71. 

9.  Trefpafs  of  battery  and  imprifonment  at  W.  the  defendant  jufH*  Is  iml^ 
fied  at  S.  becanfe  tie  d^endant  would  iave  robbed  at  S.  abfque  hoc  %^^^^  ^ 

tiat  ie  imprifoned  Urn  at  W*  And  the  abfque  hoc  was  ottfted ;  for  rl^d^  m 
he  may  jufHfy  by  this  matter  in  any  ^ace  in  tUs  county.  Br.  Tra^  jufify'mB. 
tcrfc  per,  &c.  pi.  127.  cites  o  E.  4.  20.  fit  he  h^ 

*  *  ^        -T  Jamt  coantf^ 

«rithout  Ciying  that  the  aflault  continued,  and  without  tfafrerling  th^  alBnilt  in  C  food  nota»  whSck 
the  Court  granted.    Br.  Traverfe  per,  &c.  pL  %%'j.  cites  35  H.  6.  50,  51. 

1  o.  But  if  he  juftifies  byfranktemmtnt  in  anotier  viU^  there  ought 
to  be  a  fans  ceo.  fir.  Traverfe  per,  &e*  pi.  127.  cites  9  £.  4.  26* 
1 1.  Trefpafs  of  cutting  and  carrying  away  in  C«  the  defendant 
jufified  in  if.  And  becaufe  he  does  not  ahfwer  to  the  trefpafs^ 
judgment  was  given  for  the  plaMMMTi  for  he  oofht  to  have  tra-  ' 
verfed  abfque  hoc  that  he  is  guilty  in  C*  but  omrwife  it  is  in 
trefpafs  of  iaUery.  2  RoQ.  Rep.  495J  HiH  aa  Jac.  B.  R.  Oxford 
(Bp.)  v.  Adams. 
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sit-  C^refpaft; 

(K.  b)    Traverfe  of  the  Place*     Good  or  not. 

I*  IN  tfefpafs  oijbeafs  falen,  the  defendant  jufttftifmriilhes^  ant 

^  the  other  the  like^  hdb  as  parfms  of  1  par'tJBes i  and  the  ifiiie* 

waS)  if  the  place  nuai  in  one  panjb  or  the  other*    Br.  Traverfe  per^ 

&c.  pi.  340.  cites  50  £•  3.  20. 

HettVs  2*  In  trefpafs  of  goods  taken^  the  drfendant  faid  that  before  the 

^'Ti.'dw  Pj^^^^^f  ««y  ^^''^i  Ml  7-  *•  'waspofffed,  ttV.  and  baiied  to  W,  N4 

S»C,'         in  another  place  in  the  fame  county^  ivho  made  the  defendant  bis  execu^ 

tor,  and  died,  and  the  defendant  feifed  them  as  executor  in  another  place, 

in  the  fame  county  which  the  plaintiflr  did  not  count  of,  and  the  plains 

[  573  3  ^iff  ^^^  them,  and  the  defendant  re-took  themt  abfque  hoc  that  be  took 

them  in  the  place  where  the  plaintiff  counted;  per  Babb.  Juft.    This 

•  Grig,  is     is  no  plea,  where  the  *  whole  is  in  one  and  the  fame  county. 

STurw"*    Contra  if  it  was  in  diverfe  counties;  for  then  you  (hall  have  the- 

edition,  bat  tfaverfc,  by  which  he  omitted  the  Iraverfe.     Br.  Traverfe  per^ 

the  other*       &c-  pi.  62.  citCS  ^  H.  6»  35. 

■^ttottt).  ^^  Trefpafs  in  D.  in  the  county  of  Derby.  The  defendants  juftfied 
in  T*  in  the  county  of  Nottingham,  abfque  hoc  that  they  are  guitty  in  Dl 
tnodolst ftrnuu  And  per  Cur.  nothing  was  entered  but.  not 
ttilty ;  for  he  cannot  juftify  in  another  county,  abfque  hoc  thate 
e  is  gtiilty  in  the  county  named  ii!^  the  writ ;  for  in  trefpafs  in 
p.  upon  not  guilty,  the  jury  may  find  him  guilty  in  another  veil  in 
thefawt  county,  but  not  in  another  county  r  for  this  is  a  void  verdi^l. 
Br.  Trefpafs,  pi.  19.  cites  9  H.  6.  62. 

4*  Trefpafs  upon  the  cafe,  for  that  the  defendant  fold  to  bimcer* 
tain  fooodat  N.for  20 /•  and Jbefved  a  portion  ^  that  which  nsuu  good 
and  merchantable,  and  warranted  the  reft  to  be  as  well  marked  as  tbei 
poeiion  was,  whereas  the  reammt  was  defe£tive,  to  the  damage 
of  20  U  Newton  faid  he  fold  to  faim  certain  wood  at  B.  and  war-^ 

^^\y      ''^"^^  ^^^  wood  good  and  merchantable,  that  is  to  fay  for  fuch 

•Hthe edU     >  fum  and  fo  many  f  parcels  as  the  plaintiff  had  declared,  which 

tioas ;  bat     was  good  and  merchantable,  abfque  hoc  that  he  fold  to  him  at  N. 

^^^'     prout,  &c.  and  a  good  plea  per  tot.  Cur.     Br.  Traverfe  per,  &c. 

(pirfoel»}»     pi*  150.  cites  14  H.  6.  22. 

5.  Trefpafe  of  imprijonment  and  battery  at  B.  in  the  county  ofH. 
[till]  he  made  fane.  Yelverton  faid  a£lxo  non ;  for  as  to  the  vi  & 
armis  gjfaidt  and  battery  not  guiltty  and  to  the  imprifonment  thai  he 
fued  attachment  againjl  the  plaintiffs  direSed  to  the fberiff  of  London  tO' 
arreft  the  plaintiff,  retjimaUe  iuch  a  dAy,  to  anfwer  him  of  a  tref-- 
pafSf  t5*r.  by  which  A-  B.  mtnifter  of  thejheriffot  B.  in  the  ward  9f 
Bi  in  London,  by  virtue  of  the  attachment  ^rrj^^//  the  plaintiff,  and 
carried  him  to  the  compter,  and  the  defendant  came  in  aid  of  him,  abfque* 
hoc  t.bsl  te  is  guilty  of  the  imprifonment  at  J?,  modo  b:-  forma y  and  to 
the  Hue  pleaded  not  guilty.  Markham  faid  guilty  at  D.  in  the  county 
of  H*  pyiPf  &c.  and  theothei^te>pQntra.  Quaere  of  this  traverfe;  * 
for  it  fcems  that  it  ougfot  to  besfyque  hoc  that  he  is  guilty  in  the  county' 
ofH.    Br.  Traverfe  per,  &c.  pL  73.  cites  19  H.  6.  35. 

6.  la 
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6.  In  trefpafs  of  goods  taken  at  E.  Fortefcuc  pleaded  a£Ho  non ;  S.  P.  Per 
for  before  the  taking  the  plaint^  httnfelf  delivered  the  goods  to  the  de-  ^''^^^M  ^<*' 

fendcnt  at  C.  in  the  county  of  middle/ex  ^  to  deliver  to  S,  N,  which  he  ]xxtfnt\n' 
has  done,  abfque  hoc  that  he  is  guilty  of  the  taking  at  E,  &  hoc,  &c.  ftant.    Br. 
9nd  demanded  judgment  fi  a£Ho;  and  upon  argument  it  was  held  Trtrerfc 
a  good  plea  per  tot.  Cur.    Br.  Travcrfc  per,  &c.  pi.  74.  cites  ^^.  citeit4 
19  H.  6.  43*  H.6.  5* 

7.  Trefpafs  ot  goods  taken  at  £.  in  the  county  ofTork,    Fortefcue  In  trefpaf* 
laid  the  plaintiff  kaikd  to  us  the  fame  goods*  at  N.  in  the  county  of  ®[  *^"^  * 
Middlefex  to  hail  to  J.  5,,  &c.  abfque  hoc  that  he  is  guilty  at  E,  in  at^s^in^bt 
the  county  ofTorky  prift,  &c.     And  the  opinion  of  the  Court  wis,  county  of  E. 
that  it  is  a  good  plea.     Brook  fays,  qu^re  if  he  fhall.  not  traverfe  ^^  ^'-&^ 
the  taking  in  the  county  of  York \  for  the  place  certain  is  not  "Jtlmttt 
much  to  the  purpofe.     Br.  Traverfe  per,  &c.    pi.  76.  cites  dtmfitae 
19  H.  6.  48.  ^  'I'^l 

^  ^  conrty  Of 

JHUUIefiM,  abfqne  hoc  that  be  is  guilty  in  the  cwwtj  of  E,  sndnvt  atS,  in  the  county  tfE.  and  good,  and 
the  other  e  contra  \  ^uod  aota,  the  ccumy  trtmtrjti^  and  noi  t bo  place  ;  for  if  he  be  guilty  at  any  place 
in  thit  county,  it  >«  fufiicient  for  the  plaintiff,  fir.  Traverfe  per,  ice,  pi.  85.  cites  21  H.  6.  %,  9.-— • 
Hcath*i  Max.  108.  cites  S.  C.  Br.  Traverfe,  pL  S93.  cites  S.  C. 

Se  in  trefpafs  ^f  cuttiitg  bisgra/s  atV-  in  the  county  tt/D,  tht.deftnJant  jtiftifiedat  S*  in  the  county  of 
Sm  abfpte  bee  that  he  is  guilty  at  D.  In  the  county  of  D.  et  non  allocatur  $  for  by  the  opinion  of  th« 
Court  he  ought  to  traverje  the  trefpnjs  im  the  county  of  /)•  and  net  the  place  \  by  which  he  did  accordingly* 
and  a  good  plea  per  Cur.  Quod  nota.     Br.  Traverfe  per,  &c.  pi.  loi.  cites  22  H.  6.  35. 

In  trefpafs  the  plaintiff  declared  on  a  battery  at  D.  in  the  county  of  MiddiefeMt  the  defendant  pleadei 
fen  afault  at  S.  in  the  county  ofG*  abffue  hoc  that  be  was  guilty  at  D.  in  tb<  cemn*y  of  B/Ttddlejex  \  upoa 
demurrer  it  was  in  lifted  that  the  traverfe  was  not  good,  and  put  a  difference  between  jufi'fieatien^  heal 
and  tranfitory*  And  it  was  adjudged  after  many  motions,  that  the  county  was  not  traverfable,  and  fo 
*  judgment  wis  given  for  the  plaintiff,  Gawdy  J.  being  of  a  contrary  opinion.  2  Le.  79.  pi.  404.  Pa{ch« 
a6  £!«•  B.  R.  Partridge  ▼•  Pool.  3  Le.  97.  pi.  139.  S.  C.  in  the  fame  words. 


8*  Trefpafs  in  A.  in  the  county  ofB.  the  defendant  jufiified  by  pre'' 
cept  ofthefheriffy  &c.  at  S.  in  another  county,  abfque  hoc  that*  be  is 
guilty  in  the  county  of  B.  and  the  other  faid  that  guilty  at  B.  prift,  and 
to  this  he  was  received  \  and  yet  if  he  be  found  guilty  in  any  place 
in  the  county  of  B.  the  plaintiff  (hall  recoveri  notwithftanding  the 
rejoinder  in  B.  but  it  feems  ^at  he  ihall  fay,  guilty  in  the  county 
of  B.  prout,  &c.  but  qutere  inde.  Br.  Traverfe  per,  &c.  pL  79. 
cites  19  H.  6.  57. 

9.  Trefpafs  of  a  clofe  broken,  and  battery  at  N.  The  defendant  to 
the  clofe  broken  ju/Hfied  in  C.  abfque  hoc  that  he  it  guifty  in  N,  and 
well,  becaufe  it  is  all  in  one  an^  the  fame  county  ;  for  othenvife  it 
feems  that  he  ihall  fay  not  guilty,  if  it  was  in  another  county,  as  in 
9  H.  6*  iifid  to  the  battery  he  jufiified  in  C.  abfque  hoc  that  he  is  guilty 
in  N.  and  the  traverfe  was  oufted,  becaufe  it  was  a  trefpafs  tran* 
Jitory^    Br.  Traverfe  per,  &c.  pi.  90.  cites  ai  H.  6.  a6. 

lo*  Where  the  defendant  in  trefpafs  of  corn  intitles  himfelfto  the 
^bes  fevered,  &c.  asparfon  of  A.  alleging  that  all  the  vill  ofB.is  in 
tbepari/b  of  A.  and  that  thofe  tithes  grew  in  B.  and  the  plaintiff  inti'^ 
ties  himfel/  by  fale  of  the  tythes  by  the  par/on  of  0.  for  7  years,  and 
that  they  grew  in  a  place  called  P.  in  B.  Abique  hoc  that  all  the 
Till  of  B.  is  in  the  pariih  of  A.  this  is  a  good  traverfe  by  award. 
Br.  Traverfe  per,  &c.  pi.  95.  cites  21  H.  6.  43. 

X  J.  In  trefpafs  of  ajfaujt  to  his  fervants  at  B  it  is  held  a  good 
plea  that  the  fervants  were  cutting  the  graft  of  the  defendant  at  C.  by 

Vol.  XX.  U  u  which 
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which  he  prohibited  therrij  and  laid  his  hands  upon  them  and  oont". 
manded  them  to  go  out  of  his  land,  abfque  hoc  that  he  ajfauhed 
them  at  B,  And  yet  contra  it  is  faid  where  the  defendant  jujiifies  by 
the  ajfault  made  by  the  plaintiff  himfelf  to  the  defendant.  Note  the  di^ 
vetfity  i  for  in  the  firji  cafe  the  juftification  arifes  by  reafon  of  the  foil ^ 
<:ontra  in  the  fecond  cafe^  and  therefore  in  th^  one  cafe  the  place 
is  traverGible,  and  in  the  other  not.  Br.  Traverfe  per,  &c.  pL  1 7. 
cites  27  H.  6.  9. 

12.  In  trefpafs  ofbeafts  wrongfully  taken  in  D.  the  defendant  faid 
that  he  *ivas  fifed  of  2  acres  in  S.  and  found  them  there  damagt^fea" 

fant^  and  he  took  them  there^  abfque  hoc  that  he  is  guilty  in  D.  And 
a  good  pica  without  traverfng  all  the  county^  otherwife  it  is  of  tilings 
which  may  be  continued,  as  battery  or  goods  carried  away.  Br. 
Traverfe  per,  &c.  pi,  306.  cites  1 1  £.  4.  9. 

13.  Trefpafs  of  goods  taken  at  D,  in  the  county  of  Middlefex,  de- 
fendant pleaded  that  before  the  trefpafs  fuppofd  J,  S.  was  poffeffd 
thereof  and  bailed  them  to  the  plaintiff  in  the  county  of  E.  for  fafe 
keeping  there^  and  tfier  f.  S.  commanded  the  defendant  to  take  the 
goods  of  the  plaititiff  tn  the  county  of  E.  by  which  he  ioch  them  at  N. 
in  the  county  of  E.  and  delivered  them  to  the  faid  y .  S.  abfque  hoc 
that  he  took  them  at  D.  in  the  county  of  Aliddlefex  ;  and  becaufe  his 
^arrant  was  to  take  them  in  the  county  of  E.  therefore  a  good 
plea  for  the  16fs  of  his  evidence,  and  fhall  not  be  compelled  to 
take  the  general  iffue.  Br.  Traverfe  per,  &c.  pi.  278.  cites 
22  E.  4.  59.  * 

.  14.  In  battery^  &c.  the  aftion  was  laid  in  Londdny  when  in  truth 
it  was  done  at  JJxhridge  ;  the  defendant  pleaded  that  on  fuch  a  day 
etnd  year  the  plaintiff  at  A.  in  the  county  of  H,  made  an  affault  upzn 
him  and  the  harmy  &c.  abfque  hoc  that  he  is  guilty  in  London,  The 
whole  Court  held  it  a  good  plea.  Goldfb.  2.  pi.  5.  Pafch.  28  Eli:;. 
Webfter  v.  Paine. 

15.  Replevin.  The  defendant  avows  the  taking  in  Wh^Acre 
iamage-feafant ;  the  pLiintifF  replies  that  they  were  taken  in  BL  Acrcy 
e^bfque  hoc  that  they  were  damage-feafant  in  Jf^h*  Acre :  an3  it  was 
thereupon  demurred.  The  Court  without  arj;ument  ruled  it  to  be 
an  ill  traverfe  ;  for  he  ought  to  have  traverfed  the  place  of  the  takings 

f  j|75  ]  and  not  that  they  were  damage-feafant ;  and  adjudged  for  the 
avowant.  Cro.  E.  372.  pi.  ii.  Hill.  37  Eliz.  B.  R.  Watts  v. 
Hagden. 

1 6.  In  trefpafs yjr  hilling  his  dog  at  E.  the  dcfcndznt  Jti/f if  ed  in 
jD»  within  the  fame  county  as  warrener  thercj  and  that  the  dog  was 
lining  of  conies  as  he  had  done  before,  abfque  hoc,  &c.  that  he  i$ 
guilty  apud  E.  prout,  &c.  And  it  was  thereupon  demurred  be- 
caufc  he  traverfes  the  place  only,  &c.  and  does  not  traverfe  all  other 
places.  But  all  the  Court  held  that  the  traverfe  was  good  when 
his  caufe  oijujtif  cation  is  locals  and  that  he  needed  not  allege  any 
more  than  that  place.  Wherefore  it  accordingly  was  adjudged 
Jot  the  defendant,  Cro.  J.  44,  45.  pi.  13.  Mich.  2  Jac.  B.R. 
"Wiidhurft  v.  Damme. 

^Pulft.iifi*  i^.  Trefpafs  oi  fdfe  imprifonment  at  C.  the  defendant ///^yf/rf 
'•  ci  ^2A'^  ?**  Jleward  of  the  court^  of  the  Sianneries  at  A,  by  procefs  if  the  court 
"'  '     '  there i 
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there ;  abfque  hoc  that  he  m/as  guilty  at  any  place  extra  jun/J/Stiof/  judged  ac- 

curia  Stannaria ;  but  neither  jujlifies  or  trover fes  the  imprifotiment  ^^^^^'^^ 

alleged  at  C  which  might  be  within  the  jurifciiftion,  and  was  not  264.  pl.^7. 

anfwered  to  \  aud  therefore  judgment  was  given  againft  the  de-  Mich.  t| 

fcndant  for  default  in  the  ^lea,  becaufe  the  traverfe  was  not  large  •'v^*^^ 

enough.     2  Lutw.  1563.  in  the  appendix,  in  the  argument  of  Sir  cordingiy*— 

John  Powell  in  the  cafe  of  Gwinne  v.  Poole,  cites   i  Roll.  Hob.i»o.pL 

Rep.  264.  Evely  v.  Sloley.  *»^^^  ^^«^- 

Etklky,  S.  C.  in  the  Exclteqaer ;  but  S.  P.  does  not  appear. Cro.  J.  4.39.  pi.  ii.  Mich.  15  Jac* 

in  the  Exchequer,  Eulky  v.  Slolsy,  S.  C.  but  $.  P.  does  not  .appear. 

18.  Trefpafs  of  breaking  his  clofe^  and  digging  his  foiL  The 
defendant  ^/(f^j^/,  that  the  place  where  is  2  acres  called  BLAcre,  which 
is  his  freehold^  and  fo  juftifies.  The  plaintiff  r^-/)//^/,  that  the  place 
called  Bl,  Acre  is  his  freehold^  abfque  hoc  that  it  is  the  freehold  of  the 
defendant.  The  defendant  demurred,  becaufe  it  is  but  a  comi^ion 
or  blank  bary  and  is  only  to  inforce  the  plaintiff  to  affign  his  tref- 
pafs in  a  place  certain,  the  declaration  being  general,  and  fo  the 
bar  not  traverfable ;  and  of  that  opinion  were  Doderidge  and 
Chamberlain.  But  Houghton  e  contra,  and  the  plaintiff  may 
affign  a  new  place,  or  traverfe  this  bar  at  his  cleftion ;  per  quod 
adjornatur.  Cro.  J.  594.  pi.  16.  Mich.  18  Jac.  B.  R.  Rick- 
man  V.  Coxe. 

19.  In  trefpafs  for  breaking  and  entering  his  clofe  called  Horn'  a  Lotw. 
Hill  in  the  pari fb  of  R,  and  chafing^  takingy  and  impfiunding  his  *4^7-  N«- 

Jheep  there  frfundi^  &e.     'i'he  defendant  as  tQ  all^  beftdes  the  chaftijgy  p^ckham 
takingy  and  impoundingy  pleads  not  guilty  ;  and  as  to  thaty  htjuflifirs  S.C.  with 
that  he  nvas  felfed  in  fee  of  a  clofe  called  Orchards  in  R.  and  took  the  ^^  **!!?* 

Jheep  there  damage-feafaity  &c.  abfque  hoc  that  he  took  and  impounded  anfwers,  and 
them  in  the  clofe  aforefaid  called  Horn^Hilly  modo  is^  forma y  as  the  fomeobfcnr- 
plaintifF  declaimed.  The  plaintiff  demurred  fpecially,  and  adjudged  J,''''"'^*//*'* 
for  him,  becaufe  the  traverfe  is  ill,  it  being  of  matter  not  alleged  j  but  I  do'not 
for  the  plaintiff  4oes  not  fay  that  the  defendant  took  the  Iheep  obfervcany 

•in  the  clofe  called  Horn-Hill,  but  fays  (ibidem  inventas }y  which  J^''^^^^*'' 
(ibidem)  refers  to  thc^  parifh,  and  not  to  the  clofe  ;  ift,  becaufe 
Horn-Hill  was  the  plaintiff's  foil,  fo  that  the  defendant  could 
not  impound  the  plaintiff 's  fheep  in  the  plaintiff's  foil:  'idly,  ibidem 
is  always  referred  to  the  vill,  that  the  venue  may  come  from 
thence,  M'hich  cannot  come  out  of  a  clofe.  But  the  Court 
thought  this  an  idle  traverfe,  and  would  have  been  furplufagc 
on  a  general  demurrer  s  but  being  upon  a  fpecial  demurrer,  it 
vitiates,  the  plea.  Ld.  Raym.  Rep.  121.  Mich.  8  W.  7.  Ncvil  v. 
Packman.  '  • 


(L.  b)     Trefpafs.     Prohibited  or  ptd;  -Jhcd  by  Statnte.  [  s  76  ] 

I.  43  jE//2. f^ N ACTS,  That  if  any  lewd  perfon  fl^all  cuty  or  un^  Itwasob- 
cat,  *7.  "^  lawfully  take  away  any  corn  orjrrain  vrowinr^  or  rob  i^^^^  ^^  • 
any  orchards  or  gardens  y  or  break  or  cut  any  iMgey  pales  y  rails  y  or  fence y  unon  this 
ft  dig  orpullupy   or  take  up  any  fruit-tree  or  trees  in  (my  orchard,  ftatute,  ift, 

^  ffirdeng 


i. 


57^  Crriiiar«: 

That  the  garden^  0f  elfewhun^  to  tbe  intent  to  take  and  earfj  eneay  tbefame^  &r 
^^'*^w  Ji^^^  ^^  ^^  fP^^^  ^^y  tooods  or  undemmodsy  poles  or  trees  Jlanding  (not 
gmUman^  beit^  felony )  ;  Juok  offenders^  thetr  prpcurers  or  receivers^  knowing  tbe 
afuia  geo'  famey  being  conviBeaby  confeffiony  or  one  nvitnefsy  hfore  one  juJHce  ef 
^^ifritlT**  P^'^9  nunors  or  other  head  officer y  Jball  makefuch  fatisfdBion  to  the 
^»Jhfuu^  P^^^f  and  ivithinfuch  time  as  fuchju/Hce  or  bead  officer JbeUl  appoint;  and 
ivhichfpMkt  ^fiseb  offender  Jball  not  he  thought  able  orfufficient  to  make  fatisfaSion 
t^'J^^e  ^  ^fi^ifr^f  ^^^  the  faid  juftice  Jball  commit  the  offender  to  the  cm^ 
ftJk^  ami  Jfable  to  bo  whipped  ;  and'fsr  every  future  offence  JbaU  alfo  receive  tbo 
injbai  a  htfi  fame  punijbment  of  whippings 

^fJ^JJJ^^  ^nd  if  any  conftabU  do  refufey  by  bimfelfor  fome  otbery  to  execute 
pliig^  tibidi  thef(ttdpt^ijpmenty  he  JbaU  be  committed  to  the  common  gaol  until  tbe 
tbe  Imt  did  Jaid  offender  be  puni/bed  as  aforefaid^ 

forTraiSb-  Provided  that  noju/lice  of  peace  do  execute  this  Jlatute  for  any  offence 
snan.  adly,    done  to  himfelfy  unlefs  he  be  affociated  with  one  or  more  jufiice  of  peace 

'^^\^      not  concemea  in  the  matter. 
Mnvicboa 

it  uaUrtum  for  «Nwr  ofjbiwing  tbe  wnmUr  cf  trttt*    Per  Coriafiiy  as  to  dir  firft,  whether  the  defead^ 

iot  be  a  ge&tkmaa  or  noc,  is  not  material  {  fix  if  a  man  of  quality  will  do  a  bafe  or  mean  thing»  dmc 

it  no  xeafoD  or  juffice  why  he  fliould  be  excnpted  from  the  puniihineiit ;  the  quality  of  the  ofl^nder  is 

father  an  aggtayathm  tbao  a  leffening  of  the  oflcnce*     To  the  fecond,  the  number  as  well  as  the  ratwe 

of  tfaatreea  ihould  be  exprefled,  kx  this  is  Bice  an  aiOjoa  of  trefpais  in  this  refpe^  that  the  plaindff  )m 

to  recover  damagesy  of  which  the  number  and  natnie  of  the  treea  is  to  be  the  meafore ;  and  if  an  adioB 

of  tnfpuft  ihall  hereafter  be  brooght  for  tbefe  tiees*  this  conm^oa  ought  to  be  a  plea  in  bar* 

Salk*  lSi>  i%u  pi*  %•  Tria«  %  Amu  B.  R.  the  Qoeen  t.  Baraaby. 

i,  21  Jae»  I.  cap.  i5.  enad:3>  that  in  cafes  of  invohmtary  tref^ 
pefs  tender  of  amends  nupf  be  pleaded  in  bar m  See  Tender  (S)  and  the 
xiot€$  there*  * 

Vis  to  what  punUhments  ftall  be  nfli^^d,  and  what  cofts  an<t 
damages  mall  be  recovered  in  profecutiona  and  aiftions  of  tref* 

p^»  fee  tit.  jDamaffesf  ann  Co(ba(>  tit<  (Camt  (A)»  and 

Tit.  «OOll0^ 

For  more  of  ^reQiaCst  in  general^  fee  flitfottfy  Cotimton  %Kr 
tec ^y  ilManCf  9  and  other  proper  titka. 


END   OF    TrfE   TWENTtETH  VOLUME^ 
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